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PREFACE  TO  FIRST  EDITION. 


The  law  of  damages  is  now,  and  for  many  years  has  been, 
in  the  coarse  of  rapid  and  expansive  growth ;  its  former  ap- 
plications have  been  subjected  to  frequent  forensic  and  judi- 
cial review,  with  the  advantage  of  the  experience  and  learning 
of  the  past,  and  the  stimulus  as  well  as  the  suggestive  aid  of 
new  and  diversified  interests  demanding  protection,  and  new 
forms  of  injury  invoking  redress. 

It  is  therefore  desirable  that  the  law  be  often  rewritten. to 
incorporate  in  its  structure  the  results  of  the  latest  adjudica- 
tiona,  not  only  for  the  light  they  reflect  upon  the  earlier  cases, 
bat  io  ierive  the  full  benefit  of  these  accretions,  which  embody 
the  contribution  of  contemporary  jurists  and  master  minds  of 
the  profession. 

The  administration  of  justice  is  committed  to  so  many  inde- 
pendent tribunals,  that  it  is  not  surprising  their  determinations, 
especially  of  questions  of  first  impression,  have  not  proceeded 
in  a  very  harmonious  current.  Differences  of  judicial  opinion, 
more  or  less  radical,  under  such  circumstances,  are  unavoid- 
able. These  are  liable  to  result  in  permanent  divergencies ; 
and  to  beget  local  exceptions  and  peculiarities  so  numerous 
as  to  greatly  mar  the  symmetry  and  impair  the  authority  of 
oar  general  jurisprudence. 

Frequent  elementary  expositions  of  the  law,  embracing  a 
discussion  of  the  discordant  cases  with  reference  to  the  general 
principles  which  all  acknowledge,  are  of  great  importance ; 
for,  to  the  extent  that  they  are  influential,  they  will  counter- 
act this  centrifugal  tendency. 

It  is  believed  that  the  work  now  offered  will  be  found  use- 
fal  in  these  respects,  notwithstanding  that  excellent  works  on 
the  same  subject  are  now  in  general  use.  It  has  extended  to 
three  volumes  by  being  made  to  embrace  a  wide  range  of 


IV  PBEFAOB  TO  FIB8T  EDITION. 

topics  germane  to  the  general  subject,  and  by  an  elementary 
and  a  minately  practical  treatment  of  them. 

The  First  Part  is  elementary,  and  designed  to  aid  the  in- 
quiries of  the  student,  and  to  facilitate  the  investigations  of 
the  practitioner.  In  it  are  stated  and  illustrated  the  general 
principles  upon  which  damages,  recognized  under  various 
names,  are  allowed  by  law ;  their  scope  relatively  to  the  in- 
jury to  be  redressed ;  the  principles  by  which  the  elements  of 
damage  may  be  tested,  and  the  amount  to  be  allowed  there- 
for determined ;  by  which  facts  may  be  legitimately  weighed 
to  enhance  or  mitigate  damages;  how  they  may  be  juridically 
or  conventionally  liquidated  and  satisfied;  and  the  pleadings, 
evidence  and  procedure  suitable  and  necessary  for  their  re- 
covery. 

The  Second  Part  contains  a  particular  discussion  of  these 
principles  in  their  practical  application  to  the  subjects  of  con- 
tract anJtort,  which  give  rise  to  actual  demands  for  damages. 

The  whole  is  copiously  elucidated  by  decided  cases  and 
apposite  quotations ;  and  the  supporting  authorities  will,  it  is 
believed,  be  found  to  embrace  all  the  decisions  of  any  impor- 
tance on  the  subject. 

The  author  submits  his  work  with  its  faults  —  for  he  dare 
not  hope  it  will  be  found  faultless  —  to  the  indulgent  judg- 
ment and  fair  criticism  of  the  profession. 

J.  G.  S. 

Salt  Lake  Crrr,  September,  1882. 


PREFACE  TO  SECOND  EDITION. 


A  mew  edition  of  this  work  has  been  deemed  necessarv  to 
incorporate  into  it  the  results  of  the  numerous  adjudications 
during  the  ten  years  which  have  elapsed,  since  the  publication 
of  the  first  edition.  A  thorough  revision  has  been  made,  and 
abont  four  hundred  pages  of  new  matter  added  as  the  fruit  of 
nearly  seven  thousand  later  decisions.  By  a  judicious  con- 
densation of  the  old  matter  and  the  exclusion  of  some  redun- 
dancies, the  additions  have  not  so  materially  increased  the 
size  of  the  volumes  as  to  make  them  inconveniently  large. 
The  text  has  been  divided  into  sections  for  easier  reference ; 
but  the  side-paging  will  serve  to  direct  the  reader  to  the  mat- 
ter indicated  in  the  frequent  references  in  judicial  opinions 
and  by  text-writers  and  practitioners  to  the  first  edition. 

The  editors  submit  their  work  to  the  profession  with  the 
assnrance  that  they  have  spared  no  pains  to  make  it  compre- 
iiensive  and  aocorate. 

J.  G.  S. 
J.RB. 
1892. 
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THE   LAW  OF  DAMAGES- 


PART  I. 


AS  ELEMENTARY  EXPOSITION  OF  THE  SUBJECL 


CHAPTEE  L 


A  QENEElAIi  STATEMENT  OF  THE  RIGHT  TO  DAICAGES^  THEIB 

LEGAL  QUALITY  AND  KINDa 

g  1.  General  ob6ervatioD& 
2l  The  right  to  damages ;  how  amount  ascertained. 
&  Damnum  absque  injuria;  injuria  tine  damwK 
4^  Public  wrongs. 
&  Illegal  transactions. 

8.  Contractual  exemption  from  liability  for  damages. 
7.  Nature  of  the  right  to  damages ;  its  survival 
8L  Injuries  to  unborn  child 

§  1.  General  obseryatlons.  The  chief  practical  value  of  any 
system  of  law  is  in  its  adaptability  and  efficiency  to  secure 
the  individual  in  the  full  enjoyment  of  his  rights,  and  in  giv- 
ing bim  adequate  relief  when  they  are  violated.  The  common 
law  defines  them,  and  professes  to  afford  a  remedy  for  their 
every  infraction.  In  the  nature  of  things,  this  remedy  cannot 
consist  in  so  annulling  by  adjudication  an  act  which  violates  a 
right  that  the  injured  party  will  be  restored  to  its  enjoyment 
as  though  there  had  been  no  interruption. 

The  consequences  of  an  act  which  is  an  invasion  of  an- 
other's right  may  be  arrested ;  in  some  cases  partial  restora- 
tion is  practicable.  But  unless  compensation  can  be  made  as 
a  sobstitate  for  that  to  which  a  party  is  entitled,  and  of  which 
Vou  I— 1 


2  *  EIGHT  TO  DAMAGES.  [§  2. 

he  has  been  more  or  less  deprived,  there  will  be  an  irreparable 
injury,  and  a  corresponding  failure  of  justice.  This  compensa- 
tion the  law  provides  for ;  and  it  is  the  principal  object  of 
legal  actions  to  ascertain  what  it  should  be,  fix  the  amount, 
and  enforce  its  payment.  In  some  actions  the  paramount 
purpose  is  to  compel  the  defendant  to  yield  up  possession  of 
specific  property  which  the  plaintiff  claims  to  own,  and  inci- 
dentally to  obtain  compensation  for  its  detention,  as  in  eject- 
ment and  replevin.  So  in  actions  on  contracts  for  the  direct 
payment  of  money,  the  effect  of  recovery  is  apparently  to 
compel  the  defendant  to  do  the  very  thing  he  agreed  to  do ; 
[2]  compensation  for  the  delay  in  the  form  of  interest  is  a 
subordinate  matter. 

§  2.  The  right  to  damages ;  how  amount  ascertained. 
In  contemplation  of  law,  every  infraction  of  a  legal  right 
causes  injury ;  this  is  practically  and  legally  an  incontrovert- 
ible proposition.  If  the  infraction  is  established,  the  conclusion 
of  damage  inevitably  follows.^  This  deduction  is  made  though 
it  actually  appears  and  is  recognized  in  the  case  that  there 
was  in  fact  no  injury,  but  a  benefit  conferred.*  This  legal 
conclusion  of  damage  is  generally  indeterminate  as  to  amount ; 
it  is  that  some  damage  resulted ;  if  no  proof  is  made  of  the 
actual  damage,  judgment  can  be  given  only  for  a  minimum 
sum  —  nominal  damages.  In  cases  of  contract  it  may  occur 
that  for  any  breach  a  large  and  determinate  sum  will  become 
due,  for  which  judgment  without  proof  may  be  rendered.  But 
generally,  within  certain  limits,  the  actual  injury  is  to  be  es- 
tablished by  proof  as  matter  of  fact.  In  many  cases  of  tort, 
however,  the  injury  complained  of  is  of  such  a  nature  that 
compensation  cannot  be  awarded  by  any  precise  pecuniary 
standard,  and  there  is  no  legal  measure  of  damages,  because 
the  injury  does  not  consist  of  pecuniary  elements,  or  elements 
of  which  the  value  can  be  measured  or  expressed  in  money. 
The  compensation  which  shall  be  allowed  for  an  injury  of  this 
character  is  by  the  common  law  referred  to  the  sound  dis- 
cretion and  dispassionate  judgment  of  a  jury.  Where  there 
is  a  legal  measure  of  damages  the  jury  must  determine  the 
amount  as  a  fact  according  to  that  measure,  otherwise  the  law 

iNew  York  Rubber  Ca  v.  Roth-       »Marphy  v.  Fond  du  Lac,  23  Wis. 
ery,  183  N.  Y.  29a  865.    Seeg§9,  la 
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\7bich  measures  the  compensation  would  be  of  no  avail ;  and 
^whether  they  have  done  so  or  not  in  a  given  case  may  be 
proximately  seen  by  a  comparison  of  the  verdict  with  the  evi- 
dence.* Courts  of  general  jurisdiction  have  power  over  ver- 
dicts, and  may  set  them  aside  when  the  jury  have  been  in- 
fluenced by  passion  or  corruption,  or  have  disregarded  the 
legal  measure  of  compensation.  By  the  course  of  modern  de- 
cisions, whether  compensation  for  the  actual  injury  in  actions 
for  torts  is  subject  to  legal  measure  or  not,  if  the  injury  was 
done  maliciously,  fraudulently,  oppressively  or  with  wanton 
violence,  such  measure,  if  any,  while  not  entirely  ignored, 
ceases  to  be  the  limit  of  recovery.  The  jury  are  at  liberty, 
in  the  exercise  of  their  judgment,  on  finding  such  malice  or  [3] 
other  aggravation,  to  give  additional  damages  as  a  solatium 
to  the  party  so  wronged,  and  as  a  punishment  to  the  wrong- 
doer. The  sums  so  allowed  by  law  and  found  by  a  jury  for  tor- 
tious injuries,  or  losses  from  breach  of  contract,  are  damages  — 
the  pecuniary  redress  which  a  successful  plaintiff  obtains  by 
legal  action.  They  are  for  the  most  part  compensation  for 
civil  injury  —  exemplary  damages  being  an  exception ;  there- 
fore, the  Law  relating  to  the  subject  of  damages  is  principally 
directed  to  defining  and  measuring  compensation.  The  civil 
injury  for  which  damages  may  be  recovered  must  be  one 
which  is  recognized  as  such  by  the  law ;  it  must  result  from 
the  violation  in  some  form  of  a  legal  right.  !No  damages  can 
be  recovered  for  failure  to  fulfill  a  merely  moral  obligation, 
nor  for  any  wrong  or  injury  which  consists  in  a  neglect  of  so- 
cial amenities. 

§  3.  Bamnum  absque  injuria ;  injuria  sine  damno.  The 
right  to  damages  constituting  a  legal  cause  of  action  requires 
the  concurrence  of  two  things :  that  the  party  claiming  them 
has  su£fered  an  injury,  and  that  there  is  some  other  person 
who  is  legally  answerable  for  having  caused  it.  If  one  suf- 
fers an  injury  for  which  no  one  is  liable  it  gives  no  legal  claim 
for  damages :  it  is  do/mnum  absque  injuria ;  so  if  one  does  a 
wrong  from  which  no  legal  injury  ensues,  there  is  no  legal 
cause  of  action :  it  is  injuria  sine  daanno?    That  no  act  char- 

iParkeT.  Frank, 75GaL  864,  citing    V7ittidh  v.  First  Nat  Bdnk,  20  FI& 
» Mc  A  ni»tarv.Clemen1»  75  0^.182;       Acts  done  with   reasonable   care 
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acterized  by  these  negations  is  actionable  is,  in  the  abstract, 
a  truism.  When  we  say  that  a  person  who  suffers  an  injury 
which  does  not  arise  from  any  other  person's  fault  has  no  cause 
of  action,  a  self-evident  proposition  is  stated ;  and  equally  so 
when  we  say  that  no  person  has  a  cause  of  action  against  an- 
other for  the  latter's  wrongful  act  unless  he  is  injured  by  it. 
The  former  precludes  any  action  for  lawful  acts  lawfully  done, 
though  some  actual  hurt  or  loss  results  to  some  person  there- 
from. Thus,  for  example,  adjoining  land-owners  have  a  mutual 
right  of  lateral  support  to  the  soil  in  its  natural  state,  but  not 
under  the  pressure  of  buildings.  When  one  has  so  loaded 
down  his  soil  near  the  line,  the  other  still  has  the  right  to 
make  any  use  he  pleases  of  his  premises,  and  may  excavate  to 
the  line,  if  he  does  so  with  due  care,  upon  proper  notice  to  the 
other ;  and  if  by  such  excavation  the  stability  of  the  buildings 
[4]  of  the  adjoining  proprietor  is  endangered,  or  they  are  in 
fact  destroyed,  it  is  an  injury  for  which  no  action  lies.^  The 
exercise  of  one's  right  to  dig  in  his  own  land  may  have  the 
effect  of  diverting  an  underground  stream  of  water  which  is 
beneficial  to  another,  or  of  draining  his  well,  but  the  act  of 
digging  which  causes  either  result  not  being  wrongful  if  done 
without  malice,  there  is  no  redress  for  the  injury.*  The  owner 
of  property  may  thus  and  otherwise,  whilst  in  the  reasonable 
exercise  of  established  rights,  casually  cause  an  injury  which 
the  law  regards  as  a  misfortune  merely,  and  for  which  the 
party  from  whose  act  it  proceeds  is  liable  neither  at  law  nor 
in  the  forum  of  conscience.  No  legal  liability  is  incurred  by 
the  natural  and  lawful  use  of  his  land  by  the  owner  thereof 
in  the  absence  of  malice  or  negligence.'  Thus  one  opening  a 
coal  mine  in  the  ordinary  and  usual  manner  may,  upon  his 

pursuant  to  Talid  statutes  wiU  not  '  Acton  v.  Blundell,  12  M.  &  W.  824 ; 

render  those  who  perform  them  lia-  Chasemore  v.  Richards,  7  H.  L.  Cas. 

ble  for  damages  resulting.  Highway  849 ;  2  H.  &  N.  168 ;  Mosier  v.  Cald- 

Com'rs  V.  Ely,  64  Mich.  17a  well,  7  Nev.  863*;  Chase  v.  Silverstone, 

1  AVyatt  V.  Harrison,  8  B.  &  Ad.  62  Me.  175 ;  Greenleaf  v.  Francis,  18 

875 ;  Thurston  v.  Hancock,  12  Masa  Pick.  117 ;  Trustees,  etc.  v.  Youmans, 

220;  Pantonv.  Holland,  17  Johns.  92;  50  Barb.  816;   Ellis  v.  Duncan,  11 

Lasala  v.  Holbrook,  4   Paige,  169 ;  How.  Pr.  515 ;  Lybe's  Appeal,  106  Pa. 

McGuire  v.  Grant,  25  N.  J.  L.  856;  St  62a 

Hay  V.  Cohoes  Ca,  2  N.  Y.  159 ;  Winn  » Pennsylvania  Coal  Ca  v.  Sander- 

V.  Abeles,  85  Kan.  9L  son,  118  Pa.  St  12a 
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own  land,  drain  or  pump  the  water  which  percolates  into  his 
mine  into  a  stream  which  forms  the  natural  drainage  of  the 
basin  in  which  the  mine  is  situate,  although  the  quantity  of 
the  water  may  thereby  be  increased  and  its  quality  so  affected 
as  to  render  it  totally  unfit  for  domestic  purposes  by  the  low^er 
riparian  owners.^  In  cases  of  this  nature  a  loss  or  damage  is 
indeed  sustained,  but  it  results  from  an  act  which  is  neither 
unjust  nor  illegal  done  by  another  free  and  responsible  being.^ 
The  prosecution  in  good  faith  of  a  groundless  action  may  give 
the  defendant  great  annoyance,  and  cause  him  loss  of  time 
and  money ;  but  the  plaintiff  in  such  case  is  exercising  a  legal 
right,  and  the  defendant,  according  to  the  weight  of  author- 
ity, if  there  has  been  no  interference  with  his  person  or  prop- 
erty, is  entitled  to  no  compensation  for  the  injury  he  suffers 
beyond  the  costs  which  may  be  taxed  in  his  favor.'  Every 
man  is  entitled  to  come  into  a  court  of  justice  and  claim  what 
he  deems  to  be  his  right ;  if  he  fails  he  shall  be  amerced  (ac- 
cording to  the  old  principle)  for  his  false  claim ;  and  the  de- 
fendant is  entitled  to  his  costs,  and  with  these  he  must  be 
content/  But  if  the  suit  be  malicious,  as  well  as  false  or 
groundless,  the  party  bringing  it  is  answerable  in  an  action  at 
law  by  the  party  injured.*  The  making  lona  fide  of  defama- 
tory statements,  though  they  are  harsh,  untrue  and  injurious, 
in  the  assertion  of  rights,  in  the  performance  of  a  duty,  or  in 
fair  criticism  upon  a  matter  of  public  interest,  is  also  damnum 
absque  injuria?  Private  houses  may  be  pulled  down  in  [5] 
the  interest  of  the  public  to  prevent  the  spread  of  fire,'  and 
bulwarks  may  be  raised  on  private  property  as  a  defense 
against  a  public  enemy.    So  owners  of  land  exposed  to  the 

1  Id.  V.  Smith,  18  a  R  126 ;  Barnes  v.  Mc- 

2  Broom's  Max.  15L  Crate,  83   Me.   442;    Henderson   v. 
»  Woodmansie  v.  Logan,  2  N.  J.  L.    Broomhead,  4  H.  &  N.  569 ;  White  v. 

67 ;  Canter  v.  Am.  &  O.  Ina  Ca,  8  NichoUs,   8   How.  266 ;    Lawson  v. 

Pet  307 ;  Muldoon  v.  Rickey,  103  Pa.  Hicks,  88  Ala.  279 ;  Calkins  v.  Sum- 

St  110;  Eberly  v.  Rupp^  90  id.  259.  ner,  13  Wis.  193;  Allen  v.  Crofoo^  2 

See  vol.  S,ch.  85.  Wend.  615 ;  Lawler  v,  Earle,  5  Allen,. 

4  Id. ;  Henry  v.  Dufilho,  14  La.  48 ;  22. 

Davies  v.  Jenkins,  11  M  &  W.  745.  ^  American  Print  Works  v.  Law- 

*Id.    See  voL  3,  ch.  25.  rence,  23  N.  J.  L,  9 ;  a  C,  21  id.  248 ; 

«Todd  V.  Hawkins,  8  C.  &  P.  88;  Surocco  v.  Geary,  3  CaL  69;  Russell 

Huntley  v.  Ward.  6  C.  R  (N.  S.)  514 ;  v.  Mayor,  2  Denio,  461 ;  Field  v.  Des 

Mackay  v.  Ford,  5  H.  &  N.  792 ;  Revis  Moines,  39  Iowa,  575. 
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inroads  of  the  sea,  or  commissioners  having  a  statutory  power 
to  act  for  a  number  of  such  owners,  have  a  right  to  erect  bar- 
riers, though  they  are  consequentially  prejudicial  to  others.* 
Owners  of  land  adjoining  streets  are  often  subjected  to  tem- 
porary inconvenience  while  work  is  being  done  thereon  for 
their  improvement,  or  to  change  their  grade,  or  by  their  tem- 
porary use  for  the  deposit  of  building  material  or  the  delivery 
of  merchandise ;  yet  there  is  no  right  to  compensation  there- 
for ;  no  legal  injury  is  recognized.*  The  construction  of  a  new 
way  or  the  discontinuance  of  an  old  one  may  very  seriously 
affect  the  value  of  property ;  the  same  may  result  from  the 
removal  of  a  state  capital  or  county  seat ;  but  persons  suffer- 
ing loss  from  such  causes  have  no  legal  remedy.'  A  new 
business  may,  by  competition,  greatly  impair  the  productive- 
ness of  an  old  one,  but  there  is  no  redress  for  the  loss.^  These 
instances  will  serve  as  examples  of  damnum  absque  injuria? 
[6]  The  futility  of  cases  of  vyrong  without  injury  is  illus- 
trated by  cases  in  which  damages  are  the  gist  of  the  action 
and  none  are  shown.'    A  statute  making  it  a  misdemeanor 

I  King  V.  Pagham,  8  R  &  Q  855.  Mich.  244 ;  Winters'  Appeal,  61  Pa. 

3  Reading  v.  Kepplemann,  61  Pa.  St  807;  Tinicum  Fishing  Ca  v.  Car- 
St  283 ;  Griggs  v.  Foote,  4  AUen,  105 ;  ter,  i<L  21 ;  Conger  v.  Weaver,  6  CaL 
Benjamin  v.  Wheeler,  8  Gray,  409 ;  648 ;  Baker  v.  Boston,  12  Pick.  184 ; 
Green  v.  Reading,  9  Watts,  882;  Winchester  v.  Osborn,  62  Barb.  887; 
O'Connor  v.  Pittsburgh,  18  Pa.  St  EUis  v.  Duncan,  11  How.  Pr.  615; 
187;  Macey  v.  Indianapolis,  17  Ind.  Gould  v.  Hudson  R  R  Ca,  6  N.  Y. 
267 ;  Terre  Haute  v.  Turner,  86  Ind.  522 ;  Benedict  ▼.  Goit  8  Barb.  459 ; 
522 ;  Radcliflf  v.  Mayor,  eta,  4  N.  Y.  Rood  v.  New  York,  eta  R  Ca,  18 
195;  Mills  v.  Brooklyn,  82  N.  Y.  489;  Barb.  80;  Tyson  v.  Commissioners, 
Rome  V.  Omberg,  28  Ga.  46;  Hovey  28  Md.  610;  Tonawanda  R  Ca  v. 
V.  Mayo,  48  Ma  822 ;  Denver  v.  Bayer,  Munger,  6  Denio»  255 ;   Gardner  v. 

7  Cola  lia  Heartt,  2  Barb.  165 ;  Radcliff  v.  Mayor, 
»  Cooley's  Const  lim.    884.     See  eta,  4  N.  Y.  195 ;  Botsford  v.  Wilson, 

Weeks'  Dam.  Absque  Injuria,  ch.  1 ;  75  IlL  182 ;  Mitchell  v.  Harmony,  18 

Stout  v.  Noblesville  &  K  Gravel  R  How.  185 ;  Cleveland,  eta  R  Ca  v. 

Co..  88  Ind.  466.  Speer,  56  Pa.  St  825 ;  Frankford  & 

4  Masterson  v.  Shorty  8  Abb.  (N.  &,)  R  T.  Ca  v.  Philadelphia  &  T.  R  Ca, 
154 ;  Hanger  v.  Little  Rock  J.  Ry.,  52  54  Pa.  St  845 ;  Snyder  v.  Pennsylva- 
Ark.  61.  nia  R  Ca,  55  Pa.  St  840 ;  HoUister  v. 

ft  See    Macomber    ▼.   Nichols,   84  Union  Co.,  9  Conn.  486 ;  Runnels  v. 

Mich.  212 ;  Waffle  v.  Porter,  61  Barb.  Bullen,  2  N.  H.  582. 

130:  Farmer  v.  Lewis,  1  Bush,  66;  6Fordv.Smith,lWebd.48;Badeau 

Pontiac   v.    Carter,    82   Mich.    164;  v.  Mead,  14  Barb.  828;  Kimball  v. 

Michigan  G.  R  Ca  v.  Anderson,  20  Connolly,  8  Keyes,  57;  88  How.  Pr. 
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for  any  citizen  to  assign  or  transfer  a  claim  for  debt  against 
any  other  citizen  for  the  purpose  of  having  the  saQie  collected 
out  of  the  wages  or  personal  earnings  of  the  debtor,  in  courts 
outside  of  the  state  of  the  parties'  residence,  was  held  in  Indi- 
ana to  be  designed  merely  to  promote  the  public  welfare  and 
not  to  redress  private  grievances.  The  violation  of  it,  though 
the  consequence  is  the  collection  of  the  debt,  is  not  an  injury 
in  a  legal  sense  to  the  debtor,  though  such  collection  could 
not  have  been  enforced  under  the  exemption  laws  of  the  state 
in  which  the  debtor  and  creditor  resided.^  It  is  not  easy  to 
harmonize  this  doctrine  with  that  which  gives  a  right  of  ac- 
tion against  a  creditor  who  seizes  his  debtor's  exempt  prop- 
erty or  garnishes  his  exempt  wages;'  or  with  that  which  en- 
joins a  citizen  from  prosecuting  an  attachment  in  the  courts 
of  another  state  against  a  co^^itizen  for  the  purpose  of  enforc- 
ing the  payment  of  a  demand  out  of  earnings  which  are  ex- 
empt by  the  law  of  the  domicile.'  In  a  late  case  it  is  held 
that  a  citizen  who  sues  a  debtor  in  another  state  for  the  pur- 
pose of  evading  the  exemption  laws  of  the  state  of  which 
they  are  both  residents  is  liable  for  such  damages  as  may 
result.* 

§  4.  Pnblic  wrongs.  The  law  does  not  give  a  private  rem- 
edy for  anything  but  a  private  wrong.*  A  public  wrong,  though 
the  perpetrator  of  it  may  be  subject  to  prosecution  by  the 
public,  may  also  have  the  nature  and  consequences  of  a  private 
wrong,  and  be  actionable  as  such  in  behalf  of  a  person  who 
sustains  an  injury  differing  in  kind  from  that  which  the  public 

887;  Hntehina  ▼.  Hutchms,  7  HiU,  lin  ▼.  Smith,  21  Wend.  624;  ]\Cayer  v. 
104;  PoUard  v.  Lyon,  91  U.  a  226;  Walter,  64  Pa.  St  288;  Birch  v.  Ben- 
Knickerbocker  Ia  Ins.  Ga  v.  Eode-  ton,  26  Ma  158 ;  Speaker  v.  McKeiir 
one,  43  How.  Pr.  201;  Baaail  v.  £1-  zie^id.  255. 

more,  65  Bartx  627 ;  Covert  v.  Gray,  ^  Uppinghouse  v.  Mundel,  108  Ind. 

84  How.  Pr.  450 ;  KendaU  v.  Stone,  28a    A  debtor  is  not  def  raaded  by 

5  N.  Y.  14 ;  Swan  v.  Tappan,  5  Cush.  being  induced  by  a  false  representa- 

104 ;  Anonymous,  60  N.  Y.  262 ;  Dung  tion  to  pay  his  debt  Brown  v.  Blunt, 

T.  Parker,  52  N.  Y.  494 ;  Cook  y.  Cook,  72  Ma  415. 

100  Mass.  194 ;  Allen  v.  Addington,  7  <  Albrecht  ▼.  Treitschke,  17  Neb. 

Wend.  9 ;  Millard  ▼.  Jenkins,  9  Wend.  205 ;  Haswell  v.  Parsons,  15  CaL  266. 

298;  BaUer  v.  Kent,  19  Jobna  228;  'Snook  v.  Snetzer,  25  Ohio  St  516; 

Stark  V.  Chitwood,  5  Kan.  141 ;  Com-  Zimmerman  v.  Franke,  84  Kan.  650, 

mercial  Bank  v.  Ten  Eyck,  48  N.  Y.  ^Stark  v.  Bare,  89  Kan.  100. 

305;  lfcGeev.Boen,4  Abb.8;  Frank-  >8  Black.  Com.  219. 
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at  large  suffers.^  A  land-owner  who  has  a  right  of  egress  in 
a  given  direction  by  way  of  a  street  may  have  an  injunction 
to  restrain  the  closing  of  the  street,  on  the  theory  that,  by 
being  obliged  to  take  a  circuitous  route  to  reach  a  place  or  ob- 
ject, he  suffers  special  damage.'  On  grounds  of  public  policy, 
and  because  judgments  cannot  be  impeached  in  collateral  pro- 
ceedings, a  party  to  a  suit  cannot  maintain  an  action  against 
his  successful  adversary  for  suborning  a  witness  whose  false 
testimony  tended  to  produce  the  judgment ;  •  nor  for  the  ad- 
verse party's  fraud  and  false  swearing,  so  long  as  the  judgment 
stands.^  For  like  reasons  a  defeated  suitor  cannot  maintain  an 
action  for  damages  against  a  witness  for  falsely  testifying  in 
favor  of  the  adverse  party.* 

§  5.  Illegal  transactions.  It  may  be  assumed  as  an  undis- 
puted principle,  say  the  Massachusetts  court,  that  no  action 
will  lie  to  recover  a  demand,  or  a  supposed  claim  for  damages, 
if,  to  establish  it,  the  plaintiff  requires  aid  from  sm  illegal 
transaction,  or  is  under  the  necessity  of  showing  and  depend- 

1  Chicago  V.  Union  Baildiug  Afis'n,  1  Bin.  468 ;  Pittsburgh  v.  Scott^  1  Pa. 

102  ni.  879,  898 ;  Whitsett  v.  Union  St  809 ;  Banyan  v.  Bordine,  14  N.  J. 

Depot&R.  Ga,  10  Ck>la  248;  Rose  v.  L.  473 ;  Hatch  v,  Vermont  a  RCa,  2d 

Miles,  4  M.  &  a  101 ;  Greasly  v.  Cod-  Vt  142;  Brown  ▼.  Watson,  47  Me. 

ling,  2  Bing.  268 ;  Mayor,  etc.  v.  Hen-  161 ;  Broning  y.  New  Orleans,  etc. 

ley,  1  Bing.  N.  C.  222;  Goldthorpe  v.  Ca,  12  La.  Ann.  541 ;  Clark  v.  Peck- 

Haidman,  18  M  &  W.  877 ;  Wilkes  v,  ham,  10  R  L  86 ;  Gordon  v.  Baxter, 

Hungerf ord  Market    Ca,   2    Bing.  74  N.  C.  470 ;  Dudley  v.  Kennedy,  68 

N.  C.  281 ;  Crommelin  v.  Coxe,  80  M&  465 ;  Hamilton  v.  Mayor,  etc.,  52 

Ala.   818;   Lansing   v.    Wiswall,   5  G&  485.    See  Shaubut  v.  St.  Paul,  etc. 

Denio^  218;  Hay  v.  Cohoes   Ca,  8  R  Co.,  21  Minn.  602 ;  Proprietors,  etc. 

Barb.  42;  Lansing  v.  Smith,  8  Cow.  v.  Newcomb,  7  Met  276;  Pekin  v. 

146;  a  a,  4  Wend  9;  Pierce y.  Dart^  Brereton,  67  BL  477. 

7  Cow.  609 ;  Mills  v.  HaU,  9  Wend.  »  Sheedy   v.   Union    Press   Brick 

815;  Mayor  v.  Furze,  8  Hill,  612;  Works,  25  Ma  App.  527 ;  Glasgow  v. 

Myers  v.  Malcolm,  6  Hill,  292;  Gates  St.  Louis,  16  id.  112;  8.  C,  87  Ma 

V.  Blincoe,  2  Dana,  158;  Yolo  Ca  v.  678;    Belcher  Sugar  R  Ca  v.  St 

Sacramento,  86  CaL  198 ;  Shulte  y.  Louis  Grain  R  Ca,  82  Ma  121 ;  Cum- 

Northern  P.T.  Ca,  50 CaL 592;  Coley.  mings  y.  St  Louis,  90  Ma  259. 

Sprowl,  85  Ma  161 ;  Baxter  v,  Wi-  » Bostwick  v.  Lewip,  2  Day,  447 ; 

nooski  T.  Ca,  22  Vt  114;  Seeley  y.  Smith  y.  Lewis,  8  Johns.  157. 

Bishop^  19   Conn.  128 ;    Barden   y.  «  Curtis  y.  Fairbanks,  16  N.  H.  542 ; 

Crocker,   10   Pick.   888 ;   Stetson  y.  Lyf ord  y.  Demerritt,  82  N.  H.  284 ; 

Faxon,    19   Pick.    147;    Francis   y.  Damport  y.  Sympson,  Cra  Eliz.  520  * 

Schoellkopf,  58  N.  Y.  152 ;  Venard  y.  Reyis  y.  Smith,  18  Q  R  125. 

Cross,  8  Kan.  248;  Hughes  y.  Heiser,  ^Steyens  y.  Rowe,  59  N.  H.  57a 
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ing  in  any  degree  npon  an  illegal  agreement  to  which  he  was 
a  party.^  But  it  does  not  follow  from  this  rule  that  if  two 
persons  are  engaged  in  the  same  unlawful  enterprise,  each  of 
them  while  so  engaged  is  irresponsible  for  wilful  injuries  done 
to  the  property  of  the  other.  If,  in  such  a  case,  the  plaintiff 
can  maintain  his  action  without  being  obliged  to  show  that  he 
was  unlawfully  engaged  when  his  right  to  bring  it  accrued, 
he  may  recover ;  his  action  cannot  be  defeated  because  the  de- 
fendant makes  proof  of  the  illegal  act.  The  latter  cannot  be 
relieved  from  the  consequences  of  his  unlawful  conduct  by 
showing  the  wrong-doing  of  the  plaintiff  and  his  own  partici- 
pation therein.'  In  Massachusetts,  if  the  injury  is  sustained 
on  the  Lord's  day,  and  results  from  the  negligence  of  the  de- 
fendant, no  element  of  wilfulness  existing,  the  violation  of  the 
statute  concerning  the  observance  of  that  day  is  regarded  as 
contributory  negligence,  though  the  plaintiff  is  otherwise  free 
from  fault.'  As  applied  to  actions  which  are  not  based  on 
contract  the  rule  stated  is  disapproved  in  ^ome  jurisdictions.^ 
"The  cases  may  be  summed  up,"  said  Dixon,  C.  J.,  "and 
the  result  stated  generally  to  be  the  affirmance  of  two  very 
just  and  plain  principles  of  law  as  applicable  to  civil  actions 
of  this  nature,  namely:  first,  that  one  party  to  the  action, 
when  called  upon  to  answer  for  the  consequences  of  his  own 
wrongful  act  done  to  the  other,  cannot  allege  or  reply  the 
separate  or  distinct  wrongful  act  of  the  other,  done  not  to 
himself  nor  to  his  injury,  and  not  necessarily  connected  with, 
or  leading  to,  or  causing  or  producing  the  wrongful  act  com- 

1  Welch  V.  Wesson,  6  Gray,  505;  «Boflworth  v.   Swansey,  10   Met 

Gregg  Y.  Wyman,  4  Ciuh.  122 ;  Phalen  868 ;  Jones  v.  Andover,  10  Allen,  la 

V.  aark,  19  Conn.  421 ;  Simpson  v.  <  Sutton  v.  Wauwatosa,  29  Wia  21 ; 

Bloes,  7Taunt  246;  Myers  v.  Mein-  Louisville,  etc  Ry.  Ca  v.  Buck,  116 

rath,  101  Mass.  866;  Connolly  v.  Bos-  Ind.  566;  Same  v.  Frawley,  110  id. 

ton,  117  Mass.  64;  McGrath  v.  Mer-  18;  Knowlton  v.  Milwaukee  C.  Ry. 

win,  112  Mass.  467 ;  Gulf,  etc.  Ry.  Ca  Co.,  69  Wia  278 ;  Gulf,  etc  Ry.  Ca 

V.  Johnson,  71  Tex.  619 ;  Kitchen  v.  v.  Johnson,  71  Tex.  619 ;  and  numer- 

Greenabaum,  61  Ma  110;  The  Arro-  ous  other  cases  referred  to  in  the 

gante  Barcelones,  7  Wheat  496 ;  The  three  first  cited. 

Clarita  and  The  Clara,  23  WaU.  1 ,  An  action  lies  for  injury  done  to 

Meguire  v.  Corwine,  101  U.  &  108;  property  used  for  gammg  purposes 

Oscanyan  t,  'Winchester  Arms  Ca,  if  it  was  not  so  used  at  the  time  it 

108  id.  261.  was  damaged.    Gulf,  etc  Ry.  Cxx  v. 

»  Welch  V.  Wesson,  6  Gray,  605.  Johnson,  71  Tex.  619. 
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plained  of ;  and  secondly,  that  the  fault,  want  of  due  care  or 
negligence  on  the  part  of  the  plaintiff  which  will  preclude  a 
recovery  for  the  injury  complained  of  as  contributing  to  it 
must  be  some  act  or  conduct  of  the  plaintiff  having  the  rela- 
tion to  that  injury  of  a  cause  to  the  effect  produced  by  it."  ^ 
Though  an  illegal  contract  will  not  be  executed,  yet  when  it 
has  been  executed  by  the  parties  themselves,  and  the  illegal 
object  has  been  accomplished,  the  money  or  thing  which  is  the 
price  of  it  may  be  a  legal  consideration  between  the  parties 
for  a  promise,  express  or  implied,  and  the  court  wiU  not  un- 
ravel the  transaction  to  discover  its  origin.* 

§  6.  Contractual  exemption  fi*om  liability  for  damages. 
The  benefit  of  the'  rules  of  law  which  provide  compensation 
for  injury  may  in  many  cases  be  waived  or  relinquished  in 
whole  or  in  part  by  contract.  Thus  persons  engaged  in  public 
employments  out  of  which  spring  duties  and  responsibilities 
to  patrons  may  be  relieved  to  some  extent  by  contract  of  lia- 
bilities imposed  by  law,  where  such  waivers  or  limitations  are 
reasonable  and  not  inconsistent  with  sound  public  policy. 
The  responsibility  of  a  common  carrier  as  an  insurer  may  be 
so  limited  by  contract.'  It  is  settled,  however,  that  a  carrier 
cannot,  by  any  agreement  with  shippers  or  patrons,  relieve 
itself  from  responsibility  for  its  own  negligence,  or  that  of  its 
servants ;  and  this  because  such  release  is  unreasonable  and 
contrary  to  public  policy.* 

At  common  law  there  was  no  right  to  recover  damages  for 
negligence  which  caused  the  death  of  a  human  being.    That 

1  Sutton  y.  Waawatosa,  29  Wia  21,  C.  258 ;  &  C,  80  Am.  &  Eng.  R  Ca& 

26.  40 ;  Alabama,  etc.  R.  Ca  v.  Little,  71 

^PlaDters'  Bank  v.  Union  Bank,  16  Ala.  611 ;  &  C,  12  Am.  &  Eng.  R. 

WalL  483 ;  McBlair  v.  Gibbes,  17  How.  Caa.  37 ;  American  Exp.  Ca  v.  Sands, 

282 ;  Kinsman  v.  Parkhurst,  18  How.  56  Pa.  St  140 ;  United  States  Exp.  Co. 

289 ;  Brooks  v.  Martin,  2  WalL  70.  v.  Backman,  28  Ohio  St  144 ;  Judson 

3  See  Mechem's  Hutchinson  on  v.  Western  R  Corp.,  6  AUen,  486 ;  Ball 
Carriers,  ch.  7 ;  note  to  Cole  v.  Good-  v.  Wabash,  eta  Ry.  Ca,  88  Mo.  674 ; 
win,  82  Am.  Dea  496-606 ;  voL  B,  ch.  Christenson  v.  American  Exp.  Ca, 
11.  16  Minn.  270. 

4  Bank  of  Kentucky  V.  Adams  Exp.  The  rule  seems  to  be  different  in 
Ca,  98  U.  S.  181 ;  Railway  Ca  v.  New  York  if  the  intention  is  cJearly 
Stevens,  96  id.  665 ;  Chicago,  eta  R  expressed.  Nelson  v.  Hudson  R  R 
Ca  V.  Abels,  60  Misa  1017 ;  WaUing-  Co.,  48  N.  Y.  498 ;  Nicholas  v.  New 
ford  v.  Columbia  &  G.  R  Ca,  26  a  York  C.  eta  R  Ca,  89  id.  870. 
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right,  being  given  by  statnte,  may  thereby  be  abolished  or  lim- 
ited. But  after  the  right  of  unlimited  recovery  for  personal 
injury  or  for  death  caused  by  negligence  has  been  declared  by 
the  constitution,  no  statute  which  purports  to  fix  limits  to  the 
amount  recoverable  can  have  effect.^  It  is  an  open  question 
in  nearly  all  the  states  whether  a  contract  between  persons 
who  sustain  the  relation  of  master  and  servaitf  to  each  other, 
by  which  the  latter  releases  the  former  from  the  liability 
which  the  law  imposes  upon  him  as  master,  is  valid.  In  Geor- 
gia a  contract  by  which  the  servant  assumes  all  risks  con- 
nected with  or  incident  to  his  employment,  whether  resulting 
from  his  own  negligence  or  fault  or  that  of  any  other  person 
in  the  master's  service,  is  valid  if  any  criminal  neglect  is  not 
waived.'  A  railroad  company  which  is  a  party  to  such  a  con- 
tract does  not  enter  into  it  as  a  common  carrier ;  hence  the 
principle  which  limits  its  power  to  restrict  its  liability  in 
the  latter  capacity  does  not  affect  the  agreement.'  It  is 
strongly  intimated  in  Arkansas  that  a  stipulation  which  re- 
Ueves  the  employer  from  liability  for  the  negligence  of  co- 
servants  (he  having  selected  such  as  are  competent  in  the  first 
instance,  and  afterwards  discharged  those  found  careless,  vi- 
cious or  inefficient)  might  be  sustained  as  reasonable,  not- 
withstanding the  abolishment  of  the  common-law  rule  of  non- 
liability for  the  acts  and  omissions  of  fellow-servants.^  This 
intimation  was  made  with  decisions  before  the  court  which 
hold  otherwise.  The  cases  which  deny  the  validity  of  such 
contracts  do  so  upon  the  ground  that  they  are  contrary  to 
public  policy.'  On  this  ground  contracts  which  assume  to 
relieve  employers  from  liabihty  for  neglect  to  furnish  suitable 
appliances  are  void.*    It  is  provided  by  the  statute  known  as 

1  Pennsylvania  R  Ckx  v.  Bowers,  sRailwayCa  v.  Spangler,  44  Ohio 

m  Fb.  St  ISa  St  471 ;  Kansas  P.  Ry.  v.  Peavey,  29 

s  Western  ft  A.  It  Ca  v.  Bishop,  50  Kan.  169;  a  C,  84  Kan.  47a 

Ga.  465;  GaUoway  v.  Western  &  A.  ^  Little  Rock,  etc.  Ry.  v.  Eubanks, 

R  Co,  57  G&  513;  Cock  v.  Western  48  Ark.  460;  Roesner  v.  Hermann, 

ftA.R€kx,72G&4a  10 Bisa  486;  8 Fed.  Rep.  782. 

>  Western  ft  A.  R.  Ga  v.  Bishop,  A  contract  to  which  an  employee 

ntpra;  Little  Rock,  etc,  Ry.  v.  Eu-  is  not  a  party  cannot  affect  his  right 

banks,  48  Ark.  460.  to  recover  against  his  employer.  Om- 

«  LitUe  Rock,  eta  Ry.  y.  Eabanks,  inger  v.  New  York  C.  R  Co.,  6  Thomp. 

48  Ark.  46a  &  Cook,  498;  Kenney  v  Same,  54 
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the  English  employers'  liability  act,  1880,  that  where  personal 
injury  is  caused  to  a  workman  in  specified  cases  he  may,  or 
in  case  death  is  caused  by  the  injury  his  representatives  shall, 
have  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  workman  had  not  been  in  the  employer's 
service.  This  has  been  held  to  affect  the  contract  so  far  only 
as  to  negativeAhe  implication  of  an  agreement  on  the  work- 
man's part  to  assume  the  risks  of  the  employment.  It  does 
not  render  invalid  his  express  contract  to  relieve  the  employ er 
from  liability  for  injuries  sustained  in  the  employment ;  and  a 
contract  which  expressly  releases  all  right  on  behalf  of  the 
servant  and  his  representatives  to  claim  compensation  is  not 
void  as  against  public  policy  because  it  affects  only  the  interest 
of  the  employed.^  This  position,  it  seems  to  the  writer,  is 
well  answered  by  Smith,  J.,  who  said :  But  surely  the  state 
has  an  interest  in  the  lives  and  limbs  of  all  its  citizens.  Labor- 
ers for  hire  constitute  a  numerous  and  meritorious  class  in 
every  community.  And  it  is  for  the  welfare  of  society  that 
their  employers  shall  not  be  permitted,  under  the  guise  of  en- 
forcing contract  rights,  to  abdicate  their  duties  to  them.  The 
consequence  would  be  that  every  railway  company  and  every 
owner  of  a  factory,  mill  or  mine  would  make  it  a  condition 
precedent  to  the  employment  of  labor  that  the  laborer  should 
release  all  right  of  action  for  injuries  sustained  in  the  course 
of  the  service,  whether  by  the  employer's  negligence  or  other- 
wise. The  natural  tendency  of  this  would  be  to  relax  the 
employer's  carefulness  in  those  matters  of  which  he  has  the 
ordering  and  control,  such  as  the  supplying  of  machinery  and 
materials,  and  thus  increase  the  'perils  of  occupations  which 
are  hazardous  even  when  well  managed.  And  the  final  out- 
come would  be  to  fill  the  country  with  disabled  men  and  pau- 
pers, whose  support  would  become  a  charge  upon  the  counties 
or  upon  public  charity.^ 

Hud,  14a    The  master's  liability  is  i  Griffiths  v.  Earl  of  Dudley,  9  Q. 

not  removed  by  a  rule  which  is  made  R  Div.  857.  The  substance  of  the 

part  of  the  contract  requiring  that  opinion  in  this  case  is  given  in  a  note 

the  servant  shaU  be  responsible  for  in  44  Am.  Rep.  68a 

the  condition  of  the  appliances  with  >  Little  Rock,  etc.  Ry.  v.  Eubanks, 

which  he  worka    Ford  v.  Fitchburg  48  Ark.  460,  46a 

R.  Ca,  110  Masa  240,  261. 
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§  7.  Nature  of  the  right  to  damages ;  its  saryiyaL  When 
a  canse  of  action  arises  it  has  a  legal  value  as  a  chose  in  [7] 
action;  it  is  a  species  of  property.^  The  right  to  damages 
vests  when  the  act  or  neglect  out  of  which  it  arises  occurs. 
Even  where  there  is  no  legal  measure  of  damages,  as  in  case 
of  slander  or  assault,  the  injured  party  has  an  indeterminate 
right  to  compensation  the  instant  he  receives  tjib  injury.  The 
verdict*  of  the- jury  and  the  judgment  of  the  court  thereon  do 
not  give,  they  only  define,  the  right.*  Sudi  right  when  vested 
is  to  the  injured  party  of  the  ijature  of  property,  and  is  pro- 
tected as  property  in  tangible  things  is  protected.  It  cannot 
be  annulled'  or  changed  by  legislation,*  nor  extinguished 
except  by  satisfaction,  release  or  the  operation  of  statutes  of 
limitation.'  Trover  will  lie  for  its  conversion*  or  the  con- 
version of  paper  evidence  of  it ;  ^  and  other  actions  will  lie 
for  breaches  of  duty  or  contract,  as  well  as  for  other  wrongs 
relating  to  it.*  Except  when  the  right  of  action  and  to  dam- 
ages is  for  a  personal  tort  or  breach  of  a  marriage  promise, 
it  survives  the  death  of  the  injured  party  and  is  assignable.* 

1 2  Black.  Com.  48a  Archer  v.  Waiiams,  3  C.  &  K.  26 

2  Id.  Comparet    v.  Burr,  6  Blackf.  419 

sCkx>Ie7  on  Const  lim.  449;  Streu-  Hudapeth   v.  Wilson,   2  Dev.  872 

bd  V.  Milwaukee,  etc.  R.  Ca,  12  Wis,  Pierce  v.  Giison,  9  Vt  216 ;  Moody  v. 

«7;  Westervelt  v.  Gregg,  12  N.  Y.  Keener,  7  Port  2ia 
211;  Dash  v.  Van  Kleeck,  7  Johns.       « Terry  v.  Allis,  20  Wia  82;  Evans 

477;  Thornton  v.  Turner,  11  Minn.  v.  Trenton,  24  N.  J.  L.  764;  Allen  v. 

:dd6 ;  Terrill  v.  Rankin,  2  Bush,  458 ;  Suydam,  17  Wend.  868 ;  Walker  v. 

Williar  v.  Baltimore,  etc  Ass'n,  45  Bank,  9  N.  Y.  582 ;  McNair  v.  Bums, 

Md.  546 ;  Griflan  v.  Wilcox,  21  Ind.  9  Watts,  180 ;  RhineJander  v.  Bar- 

^0.  rowi  17  Johns.  588 ;  Rundle  v.  Moore, 

^Chicago,  etc.  R  Go.  V.  Pounds,  11  8  Johna  Cas.  86. 
Lea,  127.  •  Final  v.  Backus,  18  Mich.  218 ; 

ft  Bowman  v.  Teall,  28  Wend.  805 ;  Sears  v.  Conover,  8  Keyes,  118 ;  North 

Allaire  v.  Whitney,  1  Hill,  484 ;  Whit-  v.  Turner,  9  a  &  R.  244 ;  Johnston 

ney  v.  Allaire,  1  N.  Y.  805 ;  Christian-  v.  Bennett  5  Abb.  (N.  &)  881 ;  Butler 

son  V.  Linf ord, 8  Robt  215;  Baylis  v.  v.  New  York  E.  R.  Ca,  22  Barb.  110; 

Usher,  4  Moore  &  P.  790 ;  Bayliss  v.  Zabriskie  v.  Smith,   13  N.  Y.  822 ; 

Pisher,  7  Bing.   158;  Willoughby  v.  Haight  v.  Hayt  19  N.  Y.  464;  Richt- 

Backhouse,  4  Dowl  &  By.  589 ;  a  C,  meyer  v.  Remsen.  88  N.  Y.  206 ;  Pur- 

12  K  &  a  821 ;  Clarke  v.  Meigs,  Ifi  pie  v.  Hudson  R  R.  Ca,  4  Duer,  74 

Bosw.  837.  Zogbaum  v.  Parker,  66  Barb.  841 

•Ayres  v.  JFrench,  41  Conn.  151;  Waldron  v.  Willard,  17  N.  Y.  466 

Payne  v.  Elliot  54  CaL  841-2.  Grocers'  Nat  Bank  v.  Clark,  48  Barb. 

t  Fullam  V.  Cummings,  16  Vt  697 ;  26 ;  McKee  v.  Judd,  12  N.  Y.  622 ; 
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[8]  The  general  subject  embraces  the  principles  and  illus- 
trative examples  by  which  all  legal  causes  of  action  mav  be 
tested  and  their  pecuniary  value  measured  or  adjudicated.  By 
these  courts  determine,  first,  whether  the  party  complaining 
has  suffered  a  legal  injury,  and  how  the  conclusion  that  he  has 
shall  be  expressed  in  damages ;  and  secondly,  they  direct  and 
limit  the  inqumes  for  the  ascertainment  of  the  amount  which 
shall  be  recovered  by  way  of  recompense. 

§  8.  Iqjnries  to  inborn  child. —  In  1884  the  question  was 
raised  in  Massachusetts  whether  a  child  prematurely  born, 
and  surviving  only  a  few  minutes,  in  consequence  of  an  in- 
jury to  its  mother,  was  a  "  person  "  within  the  meaning  of  a 
statute  giving  an  action  for  the  loss  of  life  against  the  town 
whose  defective  highway  caused  it.  The  court,  after  review- 
ing by  Holmes,  J.,  the  argument  in  favor  of  the  administra. 
tor  of  the  child,  which  was  based  on  Lord  Coke's  statement 
to  the  effect  that  if  a  woman  is  quick  with  child,  and  takes  a 
potion,  or  if  a  man  beats  her  and  the  child  is  born  alive  and 
dies  of  the  potion  or  battery,  this  is  murder ;  *  and  said  that 
"  no  case,  so  far  as  we  know,  has  ever  decided  that,  if  the  in- 
fant survived,  it  could  maintain  an  action  for  injuries  received 
by  it  while  in  its  mother's  womb.  Yet  that  is  the  test  of  the 
principle  relied  on  by  the  plaintiff,  who  can  hardly  avoid  con- 
tending that  a  pretty  large  field  of  litigation  has  been  left  un- 

McDougall  V.  WaUinfi:,  48  Barb.  864;  1  Black.  Com.   129,  180;  4  id.   198; 

Fried  v.  New  York   a  R  Ckx,  25  Beale  v.  Beale,  1  P.  Wma  244^  246; 

How.  Pr.  285 ;  Rice  v.  Stone,  1  Allen,  Burdet  v.  Hopegood,  id.  486 ;  Bex  v. 

566 ;  Muns^U  v.  Lewis,  4  Hill,  685 ;  Senior,  1  Moody  C.  Q  846. 
Robinson  v.  Weeks,  6  How.  Pr.  161 ;       The  court  did  not  consider  how 

Jordan   v.  GiUen,    44    N.   H.  424 ;  far  the  statement  in  the  text  would 

Grant  v.  Ludlow's  Adm'r,  8  Ohio  St  be  followed   by  it,  if  the  question 

1 ;  Taylor  v.  Galland,  8  G.  Greene,  17 ;  were  to  be   considered   as   one  at 

Foy  T.  Troy,  etc  R  Co.,  24  Barb.  882 ;  common  law,  but  observed  that  it 

Smith  T.  New  York,  etc.  R  Ca,  28  was  oppqsed  to  the  case  in  8  Asa  pi. 

Barb.  605;  Blakeney  y.  Blakeney,  6  2 ;  a  C,  Y.  R  1  Ed.  IH.  28,  pL  18; 

Port  109 ;  Nettles  v.  Bamett,  8  Port  which    seems    not   to    have   been 

181 ;  Hoyt  v.  Thompson,  5  N.  Y.  847 ;  doubted  by  Fitzherbert  or    Brooke, 

Nash  V.  Hamilton,  8  Abb.  35 ;  Brig  and  which  was  afterwards  cited  as 

Sarah  Ann,  2  3umn.  211 ;  Meech  v.  law  by  Lord  Hale.    Fitz.  Abr.,  '*  En- 

Stoner,  19  N.  Y.  26 ;  Linton  v.  Hur-  ditement,"  pi.  4 ;  "  Corone,"  pL  146 ; 

ley,  104  Mass.  85a    See  Barnard  v.  Bra  Abr.,  "Corone,"  pL  146;  1  Hale 

Harrington,  8  Mass.  22a  P.  Q  48a    See  note  1,  p,  1& 
i8Inst50;lHawk.P.C.,c.81,§16; 


§  8.]  BIGHT  TO  DAMAGES.  15 

explored  until  the  present  moment."  If  the  difficulties  stated 
by  the  court  could  be  got  over,  "  and  if  we  should  assume,  ir- 
respective of  precedent,  that  a  man  might  owe  a  civil  duty 
and  incur  a  conditional  prospective  liability  in  tort  to  one 
not  yet  in  being,  and  if  we  should  assume  also  that  causing 
an  infant  to  be  born  prematurely  stands  on  the  same  footing 
as  wounding  or  poisoning,  we  should  then  be  confronted  with 
the  question  raised  by  the  defendant,  whether  an  infant  dying 
before  it  was  able  to  live  separate  from  its  mother  could  be 
said  to  be  a  person  recognized  by  the  law  as  capable  of  hav- 
ing a  locits  standi  in  court,  or  of  being  represented  there  by 
an  administrator.*  And  this  question  would  not  be  disposed 
of  by  citing  those  cases  where  equity  has  recognized  the  in- 
fant provisionally  while  still  alive  en  ventre?  And  perhaps 
not  by  showing  that  such  an  infant  was  within  the  protection 
of  the  criminal  law.  .  .  .  Taking  all  the  foregoing  con- 
siderations into  account,  and  further,  that,  as  the  unborn  child 
was  a  part  of  the  mother  at  the  time  of  the  injury,  and  dam- 
age to  it  which  was  not  too  remote  to  be  recovered  for  at  all 
was  recoverable  by  her,  we  think  it  clear  that  the  statute 
sued  upon  does  not  embrace  the  plaintiffs  intestate  within 
its  meaning."  •  In  1891  the  court  of  queen's  bench  in  Ireland 
ruled  that  an  infant  who  was  deformed  from  its  birth  by  rea- 
son of  an  accident  which  happened  to  its  mother  while  it  was 
en  ventre  aa  mere  could  not  maintain  an  action  for  the  perma- 
nent injuries  thereby  inflicted.  The  mother  was  injured  while 
a  passenger  on  a  railroad  train.  The  chief  justice  said  that 
the  statement  of  claim  did  not  allege  that  the  mother  made 
any  contract  in  reference  to  the  child  —  the  contract  was 
with  the  mother  in  respect  of  herself  alone.  It  did  not  allege 
that  any  consideration  was  received  by  the  company  in  re- 
spect of  the  child.  It  did  not  allege  that  the  company, 
through  its  servants  or  otherwise,  knew  anything  about  the 

1  MarseUis  v.  ThaUiimer,  2  Paige,  be  afterwards  bom  aliva"  See  note 

85;  Harper  v.  Archer,  4  Sm.  & M.  99.  1,  p.  16. 

In  the  first  case  it  was  held  that  '  LutterePs  Case,  stated  m  Hale  v. 

"  an  unborn  child,  after  conception.  Hale,  Prea  Ch.  50 ;  Wallis  v.  Hodson, 

is  to  be  considered  in  esse  for  the  pur-  2  Atk.  114»  117.    See  Musgrave  v. 

pose  of  enabling  it  to  take  an  estate  Parry,  2  Vem.  710. 

or  for  any  other  purpose  which  is  for  >  Dietrich    v.    Northampton,    188 

the  benefit  of  the  child,  if  it  should  Mass.  14. 
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child  or  the  condition  of  the  mother.  "  It  is  quite  plain,  for 
aught  that  appears  in  this  statement  of  claim,  that  however 
the  child  in  the  womb  may  be  regarded,  whether  as  part  of 
the  mother  or  having  a  distinct  personality  —  whether  an  en- 
tity or  a  nonentity, —  it  was,  so  far  as  any  actual  relation  the 
company  had  with  it,  a  nonentity;  and  therefore,  in  my 
opinion,  the  existence  of  the  duty,  for  the  breach  of  which 
the  defendants  would  be  liable  as  carriers  of  passengers,  can- 
not be  inferred.  •  To  infer  the  existence  of  such  a  duty  from 
the  mere  possibility- that  the  mother  was  with  child  when  she 
was  received  as  a  passenger  by  the  defendants  would  be  to 
act  without  the  sanction  of  any  judicial  decision,  or,  in  my 
opinion,  of  any  legal  principle."  *    The  same  judge  was  anx- 

1Walkerv.GreatN0rthemR7.CoM  humous  heir  was  bom.**    Plaintiffs 

28  Lb  R  Ir.  69.  replied  that  the  last  point  was  an  ex- 

The  arguments  for  the  respective  ception  to  the  general  rule  which 
parties  are  thus  summarized  by  the  arose  from  the  rigor  of  the  common 
chief  justice  (O'Brien) :  Counsel  for  law  with  regard  to  real  estates  re- 
the  company  principally  rely  upon  an  quiring  a  tenant  to  the  prcecipe,  as 
undoubted  proposition  of  criminal  pointed  out  in  Thellusson  v.  Wood- 
law,  that  under  no  circumstances  is  ford,  4  Yes.  885.  Mr.  Justice  BuUer 
it  held  at  the  present  day  to  be  mur-  in  that  case  observed  in  replying  to 
der  to  destroy  a  child  whilst  in  the  the  contention  that  a  child  en  ventre 
womb.  In  RusseU  on  Crimes,  646,  sa  mere  was  a  nonentity :  *'  Let  us 
it  is  stated  on  tiie  authority  of  Lord  see  what  this  nonentity  can  da  He 
Hale  *'  that  an  infant  in  its  mother's  may  be  vouched  in  a  recovery, 
womb,  not  being  in  rerum  natura,  though  it  is  for  the  purpose  of  mak- 
is  not  considered  as  a  person  who  ing  him  answer  over  in  value.  He 
can  be  kiUed  within  the  description  may  be  even  executor.  He  may  take 
of  murder,  and  that  therefore^  if  a  under  the  statute  of  distributions, 
woman  being  quick  or  great  with  He  may  take  by  devisa  He  may  be 
child  take  any  potion,  or  cause  an  entitied  under  a  charge  for  raising 
abortion,  or  if  another  give  her  any  portions.  He  may  have  an  injunc- 
such  potion,  or  cause  an  abortion,  or  tion,  and  he  may  have  a  guardian, 
if  a  person  strik^  her  Whereby  the  Some  other  cases  put  this  beyond  aU 
child  within  is  killed,  it  is  not  mur-  doubt  In  Wdllis  v.  Hodsoa,  2  Atk. 
der  or  manslaughter."  And  they  117,  Lord  Hardwicke  says :  'Theprin- 
also  rely  upon  what  seems  clearly  clpal  reason  I  go  upon  in  the  ques- 
established  in  the  case  of  descent  at  tion  is  that  the  plaintiff  was  en  ventre 
common  law,  that  a  child  en  ventre  sa  mere  at  the  time  of  her  brother's 
sa  mere  is  considered  not  in  exist-  death,  and  oonsequentiy  a  person  in 
ence ;  and,  referring  to  Richards  v.  rerum  natura,  so  that^  by  the  rules 
Richards,  Johns.  754,  they  show  of  the  common  and  civil  law,  she 
"  that  the  qualified  heir  was  entitied  was  to  aU  intents  and  purposes  a 
to  the  rents  and  profits  until  the  post-  child   as   much   as   if  bom  in  the 
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ions  to  have  it  understood  that  he  did  not  go  so  far  as  to 
hold  that  if  a  person  knowing  that  a  woman  is  mciente  wil- 
fully inflicts  injuries  on  her  with  a  view  to  injuring  the  child, 
which  is  bom  a  cripple  or  becomes  so  subsequently  as  a  result 
of  the  injuries,  an  action  will  not  lie  at  the  suit  of  such  child. 
The  other  judges  concurred  in  separate  opinions  which  are 
very  interesting  and  instructive.*  It  is  worthy  of  note  in  this 
connection  that  it  has  been  held  in  England  ^  that  a  child  en 
venire  ^a  mere  is  a  child  within  the  meaning  of  Lord  Camp- 
bell's act,  so  as  to  be  capable*  after  its  birth,  of  maintaining 
an  action  in  respect  of  the  pecuniary  loss  sustained  by  the 
death  of  its  father  owing  to  the  wrongful  act  of  others  done 
while  it  was  in  the  womb. 

father's  life-time.'    In  the  same  case       ^  The  editor  of  the  Central  Law 

Lord  Hardwicke   takes  notice  that  Journal  (vol.  82,  p.  197),  in  comment- 

the  civil  law  confines  these  rules  to  ing  on  the  Irish  case,  says :    Upon* 

cases  where  it  is  for  the  heneHt  of  principle  we  cannot  see  why  a  suit 

the  child  to  be  considered  as  bom;  of  the  character  indicated  cannot  be* 

but  notwithstanding,  he  states  the  maintained.  An  unborn  child  is  no w 

rule  to  be  tliat  such  child  is  to  be  con-  recognized  in  many  decisions  as  be*- 

living  to  all  intents  and  pur-  ing  absolutely  born  and  in  esse  from> 

Mr.  Justice  Buller  stated  in  the  time  of  its  conception.    In  that' 

TbdlusBon  V.  Woodford,  supra,  that  view  the  child  was  as  much  a  pas- 

tfae  words '''that  whenever  such  con-  senger   as   an   infant  inarms   for 

sideration  would  be  for  his  benefit,  a  whom  no  extra  charge  is  made,  and' 

child  en  venire  sa  mere  shall  be  con-  to   whom  the    company    certainly^ 

sidered  actually  bom '  were  used  by  owes  a  duty ;  and  the  fact  that  the 

me  because  I  found  them  in  the  book  company,  through  its  servants,  did 

whence  the  passage  was  taken.  Why  not  know  of  the  child,  should  not 

should  not  children  en  ventre  sa  mei'e  relieve  the  former  from  the  results 

be  considered  generally  as  in  exist-  of  its  negligence.    If  so,  it  would  be 

enoe?    They  are  entitled  to  all  the  an  easy  matter  for  railroads  to  escape 

privileges  of  other  persons.*'    In  Rex  liability  for  injuries  to  infants  in  all 

V.  Senior,  1  Moody  C  C.  846,  all  the  cases  by  failing  to  notice  them,  and 

judges   except  two   sitting,  it  was  in  the  case  of  children  en  ventre  sa 

nnaznmously  decided  that  a  doctor  mere,  it  would  be  a  necessary  and 

wiK\   through   culpable    ignorance  frequent  subject  of  inquiry  how  far 

and  want  of  skill,  infiicted  a  wound  the  blindness  of  the  carrier's  serv- 

OD  a  child  in  the  act  of  being  born,  ants  is  excusable. 
and  before  it  was  bom,  and  of  which       >  The  George  and  Richard,  L.  R.  d 

it  died  afterwards,  was  properly  con-  Ad.  &  Eccl.  466. 
victed  of  manslaughW. 
Voul— a 
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CHAPTER  11. 

NOMINAL  DAMAGES. 

§  9.  Nature  and  purpose  of  nominal  damageSi 

10.  DlustratiouB  of  the  right  to  nominal  damagesL 

11.  The  right  a  substantial  one ;  new  triala 

[9]    §  9.  Nature  and  purpose  of  nominal  damages.    For 

every  a<;tionable  injury  there  is  an  absolute  right  to  damages ; 
the  law  recognizes  such  an  injury  whenever  a  legal  right  is 
violated.  Eights  are  legal  when  recognized  and  protected  by 
law.  Every  invasion  of  such  a  right  threatens  the  right  itself, 
and  to  some  extent  impairs  the  possessor's  enjoyment  of  it. 
The  logical  sequence  of  finding  an  invasion  is  the  legal  se- 
quence,—  a  legal  injury;  this  entitles  the  injured  party  to 
compeusation.  In  abstract  principle  the  law  is  that  the  per- 
son whose  rights  have  been  invaded  is  entitled  to  compensa- 
tion proportioned  in  amount  to  the  injury.  The  extent  of  the 
actual  injury,  however,  is  seldom  matter  of  law ;  and  when  it 
is  not,  merely  showing  the  wrong  or  breach  of  contract  which 
constitutes  the  injury,  will  only  authorize  the  court  to  ju- 
dicially declare  that  the  party  injured  is  entitled  to  some 
damages.  If  there  is  no  inquiry  as  to  actual  damages,  or  none 
appear  on  inquiry,  the  legal  implication  of  damage  remains. 
This  requires  some  practical  expression  as  the  compensation 
for  a  technical  injury ;  therefore,  nominal  damages  are  given, 
as  six  cents,  a  penny,  or  a  farthing;  a  sum  of  money  that  can 
be  spoken  of,  but  has  no  existence  in  point  of  quantity.  Ver- 
dicts and  judgments  for  damages  generally  specify  a  small 
sum  which  may  be  paid.^    When  actual  damages  are  assessed 

1  Beaumont  v.  Greathead,  2  C.  B.  ropolitan  Qas  L^  Ckx,  90  N.  T.  26 ;  An- 

499;  Ashby  v.  White,  2  Ld.  Raym.  ders  v.  Ellis,  87  N.  a'  207;  HiU  v. 

988;   Parker  v.  Griswold,  17  Conn.  Forkner,  76  Ind.  115. 

808 ;  Ripka  V.  Sergeant,  7  W.  &  S.  9 ;  If  there  is  no  suhstantial  right  in- 

McOonnel  t.  Kibbe,  88  IlL  175 ;  Pleas-  volved  a  judgment  awarding  $1  as 

ants  V.  North  Beach,  etc.  R  Co.,  84  damages  wiU  not  be  reyereed  because 

CaL  586 ;  Tootle  t.  Clifton,  22  Ohio  some  smaller  sum  would  have  been 

St  247;  Pastorius  v.  Fisher,  1  Rawle,  sufficient    Hill  t.  Forkner,  76  Ind. 

27 ;  Hobson  v.  Todd,  4  T.  R  71 ;  Qif-  115.    Contra,  White  v.  Woodruff,  26 

ton  V.  Hooper,  6  Q.  B.  468 ;  Foster  v.  Neb.  797,  806. 
EUiott,  88  Iowa,  216;  Leeds  v.  Met- 
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those  which  are  nominal  are  indaded  and  are  not  separately 
added.  Where  a  plaintiff  sued  in  an  inferior  court  for  a  debt 
of  50?.,  which  was  the  extent  of  its  jurisdiction,  and  neither 
recovered  nor  sought  to  recover  damages  except  for  the  pur- 
pose of  obtaining  costs,  it  was  held  that  nominal  damages  for 
this  purpose  did  not  place  the  debt  beyond  the  jurisdiction.^ 
Where  judgment  by  default  was  taken  on  a  bond  in  the  pen- 
alty of  $250,  conditioned  to  pay  $150,  it  was  held  that  nom- 
inal damages  could  not  be  added  to  the  penalty  for  detention 
of  the  debt  to  affect  costs.^ 

The  damages  which  the  law  thus  infers  from  the  infraction 

of  a  legal  right  are  absolute ;  they  cannot  be  controverted ; 

they  are  the  necessary  consequent.    The  act  complained  of 

may  produce  no  actual  injury ;  it  may  be  in  fact  beneficial,  by 

adding  to  the  value  of  property  or  by  averting  a  loss  which 

would  otherwise  have  happened ;  yet  it  will  be  equally  true, 

in  law  and  in  fact,  that  it  was  in  itself  injurious  if  violative  of 

a  legal  right.    The  implied  injury  is  from  that  circumstance ; 

the  fact  that  beyond  violating  a  right  it  was  not  detrimental, 

or  was  even  advantageous,  is  immaterial  to  the  legal  quality 

of  the  act  itself.' 

§  10.  Illustrations  of  the  right  to  nominal  damages. 
A  message  containing  a  direction  to  purchase  a  specified 
quantity  of  wheats  deliverable  at  a  stated  time  in  the  future, 

>  Joule  V.  Taylor,  7  Exch.  58.  Can.  Q.  R  84 ;  Smith  v.  Whiting,  100 

-  People  V.  Hallett,  4  Cow.  67.  Mass.  122 ;  McConneU  v.  Kibbe,  88  111. 

'Murphy  ▼.  Fond  du  Lac,  23  V^is.  175;  Bumap  v.  Wight,  14  HL  801 ; 

385;  Jewett  v.  Whitney,  48  Me.  242 ;  Barker  v.  Qreen,  2  Bing.  817 ;  Graver 

Cook  V.  HuU,  8  Pick.  269 :  Bolivar  v.  ShoU,  42  Pa,  St  68 ;  Delaware  & 

ManufL  Ca  V.  Neponset  Manuf.  Ca,  16  H.  C.  Co.  v.  Torrey,  88  Pa.  St  148; 

Hck.  246;  StoweU    v.   Lincoln,    11  Kirkham  v.  Sharp,  1  Whart  388; 

Gray,  434;  Hathome  v.  Stinson,  12  Chapman  v.  Thames  M.  Ca,  18  Conn. 

Me  183:  Pollard  v.  Porter,  8  Gray,  269;  Tyler  v.  Wilkinson,  4  Mason, 


312;  Pond  ▼.  Merrifleld,  12  Cush.  181 
Newromt  t.  Wallace,  112  Masa  25 
Chambenain  v.  Parker,  45  N.  Y.  569 
Maizetti  v.  WiUianos,  1 B.  &  Ad.  415 
Kimel  ▼.  £[imel,  4  Jones'  L  121 
Wane  v.  Calvert,  7  Ad.  &  El.  148 


897 ;  Bealey  v.  Shaw,  6  East  208 ; 
Fray  v.  Voules,  1  El.  &  EL  889 ;  Blod- 
gett  V.  Stone,  60  N.  H.  167 ;  Fulkerson 
V.  Eads,  19  Ma  App.  628 ;  Adams  v. 
Robinson,  65  Ala.  586 ;  Drum  v.  Har- 
rison, 88  Ala.  884 ;  Barlow  v.  Lowder, 


Embrey  ▼.  Owen,  6  Exch.  858 ;  North-  85  Ark.  492 ;  Empire  Ca  v.  Bonanza 

am  V.  Hurley,  1  EL  &  Bl.  665 ;  Med-  Co.,  67  CaL  406 ;  Hancock  v.  Hubbell, 

way  Nav.  Ca  t.  Romney,  9  C.  R  71  CaL  587 ;  Green  v.  Weaver,  68  Ga. 

(K  &)  675 ;  McLeod  v.  Boulton,  8  Up.  802 ;  Kenny  v.  Collier,  79  Ga.  748 ; 
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was  furnished  a  telegraph  company  for  transmission.  The 
message,  by  negligence  of  the  corapany^s  servants,  was  not  de- 
livered. The  market  price  of  wheat  advanced  for  two  days, 
then  fluctuated,  and  was  less  on  the  day  specified  in  the  mes- 
sage than  on  the  day  when  it  should  have  been  delivered ;  so 
that  there  was  not  only  no  damage,  but  the  sender  was  saved 
from  the  loss  which  he  would  have  suffered  if  his  message 
had  been  delivered  and  acted  upon.  But  there  was  a  neglect 
of  duty,  an  infraction  of  the  sender's  right  to  have  care  and 
diligence  used  in  the  transmission  and  delivery  of  his  message; 
for  that  ho  was  entitled  to  nominal  damages.^  The  plaintiff 
and  defendants  were  riparian  proprietors  on  a  water-course, 
and  had  mills  thereon;  various  other  mills  belonging  to  third 
persons  were  located  on  the  same  stream.  In  case,  the  plaint- 
iff complained  that  the  defendants  heated  the  water  of  the 
stream  by  operating  steam  boilers  in  their  mills,  increasing 
the  evaporation  five  per  cent.,  which  was  to  that  extent  an 
abstraction  of  the  water;  also  that  they  fouled  the  water  by 
discharging  into  it  soap  suds,  etc.  But  the  pollution  did  no 
actual  damage  to  the  plaintiff,  because  the  water  was  already 
so  polluted  by  similar  acts  of  other  mill  owners  and  dyers 
above  the  defendants'  mill  that  the  latter's  acts  made  no  ap- 
preciable difference ;  that  is,  the  pollution  by  the  defendants 
did  not  make  the  stream  less  applicable  to  practical  purposes 
than  it  was  before.  It  was  held,  however,  that  the  plaintiff 
received  damage  in  point  of  law  from  such  pollution.  It  was 
an  injury  to  a  right;  but  that  the  loss  of  five  per  cent,  would 
not  give  a  cause  of  action  if  such  diminution  arose  from  ;i 
reasonable  use  of  the  stream.*  Where  a  part  owner  was  ex- 
pelled from  a  mill  property,  and  while  wrongfully  kept  out 
of  possession,  the  mill,  which  was  old,  was  replaced  by  a  new 
one  of  greater  value,  so  that  when  he  regained  possession  the 
property  w^as  much  more  valuable,  and  he  was  a  gainer  after 
deducting  all  intermediate  lost  profits,  he  was  entitled  to 
nominal  damages.' 

Brant  v.  Gallup,  111  III  487;  Mize  v.  2  Wood  v.  Waud,  8  Exch.  748;  U!- 

Oleim,  38  Mo.  App.  98 ;  Jones  v.  Han-  bricht  v.  Eufaula  Water  Ca,  86  Ala. 

Dovan,  55  Ma  462.  587. 

1  Hibbard  v.  Western  U.  TeL  Ca,  83  »  Jewett  v.  Whitney,  48  Me.  242. 
Wis.  558. 
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The  principle  that  for  the  violation  of  every  legal  riglit 
nominal  damages  at  least  will  be  allowed  applies  to  all  ac- 
tions, whether  for  tort  or  breach  of  contract,  and  whether  the 
right  is  personal  or  relates  to  property.  The  offer  of  violence 
to  a  person  is  an  assault,  and  the  least  unjastifiable  touching 
of  him  a  battery.  Where  a  debtor  was  arrested  on  a  ca.  sa,, 
and  judgment,  after  an  insolvent  discharge,  which  gave  him 
immunity  from  arrest,  it  was  held  that  the  party  at  whose  [12] 
instance  the  writ  was  issued,  as  well  as  the  attorney  who  is- 
sued it,  were  liable  for  false  imprisonment  whether  they  were 
previously  notified  of  the  discharge  or  not.  Want  of  notice 
might  reduce  the  damages  to  a  nominal  sum,  but  could  not 
be  allowed  to  absolutely  excuse  a  trespass.^  The  death  of  a 
child  was  caused  by  the  neglect  or  unskilfulness  of  defend- 
ant's clerk  in  substituting  morphine  for  quinine.  As  the  child 
could  have  brought  an  action  for  the  injury  had  he  survived, 
it  was  held  that  a  liability  under  a  statute  of  New  York 
existed  in  favor  of  the  administrator ;  and  because  the  statute 
expressly  gave  a  right  of  action,  at  least  nominal  damages 
were  recoverable.*  In  actions  for  libel  and  slander,  wherever 
there  has  been  publication  of  matter  in  itself  libelous  or  ac- 
tionable j}er  sey  the  law  infers  some  damage.*  Every  unau- 
thorized entry  upon  land  of  another  or  intermeddling  with 
his  goods  is  an  actionable  trespass,  whether  there  be  actual  in- 
jury or  not ;  whether  the  owner  suffer  much  or  little  he  is 
entitled  to  a  verdict  for  some  damages.^  In  an  action  for 
fishing  in  the  plaintiff's  several  fishery,  he  was  held  entitled 
to  nominal  damages  though  the  defendant  took  no  fish  and 
the  declaration  did  not  allege  that  he  caught  any.*  One's 
right  of  property  is  infringed  by  any  unlawful  flowage  of  his 
land.'    A  riparian  owner  has  a  right  to  the  natural  flow  of 

1  Deyo  ▼.  Van  Valkenburgh.  5  Hill,  « Dixon  v.  Clow,  24  Wend.   188; 

242l   See  Flint  v.  aark,  18  Conn.  861.  McAneany  v.  Jewett,  10  AUen,  151 ; 

«  Quin  ▼.  Hoore,  15  N.  Y.  482 ;  Mc-  Carter  v.  Wallace,  2  Tex.  206 ;  Plum- 

Ictjre  V.  New  York  C  R  Ca,  48  mer  v.  Harbut,  6  Iowa,  808 ;  Coe  v. 

Earh.  582;  Ihl  ▼.  Forty-second  Street,  Peacock,  14  Ohio  St  187;  Pierce  v. 

eca  R  Ca,  47  N.  Y.  817.  Hoemer,  66  Barb.  845 ;  White  v.  Grif- 

s  Ashby  ▼.  White,  1  Salk.  19 :  a  C,  fin,  4  Jones'  L.  189. 

2  Ld-'Raym.  955;  Flint  ▼.  Clark,  18  » Patrick  v.   Greenway,  1  Saund. 

Good.  861 ;  Kelly  v.  Sherlock,  L.  R  846&,  note. 

1  Q.  BL  686^  OAmoskeag  ^L  Co.  t.  Goodale,  46 
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water  not  increased  or  diminished  in  quantity,  and  unpolluted 
in  quality,  and  for  any  infraction  of  this  right  at  least  nominal 
[13]  damages  may  be  recovered.^  A  fraud  by  which  one  is 
drawn  into  a  contract  is  an  injury  actionable  per  se?  Actual 
damage  is  not  necessary  to  an  action.  A  violation  of  a  right 
with  the  possibility  of  damage  is  sufficient  ground.' 

§  11.  The  right  a  substantial  one;  new  trials.  The  fail- 
ure to  perform  a  duty  or  contract  is  a  legal  wrong  independ- 
ently of  actual  damage  to  the  party  for  whose  benefit  the  per- 
formance of  such  duty  or  contract  is  due.*    The  omission  to 

X.  H.  53 ;  McCoy  v.  Danley,  20  Pa  Barnard.  187  Mass.  86 ;  Blodgett  v. 

St  89 :  Tootle  v.  Qif ton,  22  Ohio  St  Stone,  60  N.  H.  167. 
247 ;  Kemmerrer  v.  Edelman,  23  Pa.        Mr.  Justice  Story  observed  in  Webb 

St  143;  Warren  v.  Deslippes,  83  Up.  v.  Portland  Manuf.  Co.,  8  Sumner, 

Can.  Q.  R  59 ;  Plumleigh  t.  Dawson,  189,  that  actual  perceptible  damage 

6  lU.  544;    Pastoiius   v.    Fisher,  1  is  not  indispensable  as  the  founda- 

Rawle,  27 ;  Whipple  v.  Cumberland  tion  of  an  action.    The  law  tolerates 

M.  Coi^  2  Story,  661 :  Jones  v.  Han-  no   further   inquiry  than   whether 

noran,  55  Ma  462 ;  Doud  v.  Guthrie,  there  has  been  the  violation  of  a 

13  III  App.  653 ;  Mellor  v.  Pilgrim,  7  right    If  so,  the  party  is  entitled  to 

IIL  App.  806 ;  Mize  v.  Glenn,  88  Mo.  maintain  his  action  in  vindication  of 

App.  98.  his  right    In  Whittemore  v.  Cutter, 

1  New  York  Rubber  Ca  v.  Rothery.  1  Gall.  429,  4S8,  he  said  that,  where 
132  "N.  Y.  29;{ ;  Newhall  v.  Gilson,  8  the  law  gives  an  action  for  a  partic- 
Cush.  595 ;  Tillotson  v.  Smith,  82  ular  act  the  doing  of  tliat  act  im- 
N.  H.  90 ;  Wadsworth  v.  Tillotson,  15  ports  of  itself  a  damage.  See  Enos 
Conn.    366;    Clinton   v.   Myers,    46  v.  Cole,  53  Wia  235. 

N.  Y.  511 ;  Holsman  v.  Boiling  Spring  <  Spaflford  v.  Goodell,  8  McLean,  97 ; 

B.  Co.,  14  N.  J.  Eq.  8a5 ;  Embrey  v.  Runlett  v.  Bell,  5  N.  H.  438 ;  Hagan 

Owen,    6   Exch.    363;    Northam   v.  v.  Riley,  13  Gray,  515;  Pond  v.  Merri- 

Hurley,  1  EL  &  Bl.  665 ;  Stockport  field,  12  Cush.  181 ;  Bagby  v.  Hams, 

Water  Works  Co.  v.  Potter,  7  H.  &  9    Ala.    173 ;   Clinton    v.  Mercer,  3 

N.  100;  Tyler  V.  Wilkinson,  4  Mason,  Murph.  119;  Conger  v.  Weaver,  20 

897 ;  Wood  v.  Wftud,  8  Exch.  748 ;  N.  Y.  140 ;  Mecklem  v.  Blake,  22  Wis. 

Tuthill  V.  Scott  43  Vt  525;  Munroe  495;  Freese  v.   Craiy,  29  Ind.  525; 

V.  Stickney,   48  Ma   462;   Mitchell  Worth    v.   Edmonds,  52    Barb.  40; 

V.  Barry,  26  Up.  Can.  Q.  B.  416 ;  French  v.  Bent,  48  N.  R  448 ;  John- 

Blanchai-d  v.  Baker,  8  Me.  253 ;  Slein  son  v.  Stear,  15  C.  B.  (N.  a)  830 ;  Steer 

V.  Burden,  24  Ala.  180.  v.  Crowley,  14  C.  B.  (N.  a)  837 ;  Brown 

2  Allaire  ▼.  Whitney,  1  Hill,  484 ;  v.  Emerson,  18  Mo.  103 ;  Laflin  v. 
Ledbetter  v.  Morris,  8  Jones*  L.  548 ;  Willard,  16  Pick.  64 ;  Goodnow  v. 
Pontifex  v.  Bignold,  8  Scott  N.  R.  Willard,  5  Met  517;  Browner  v. 
890.  Davis.  15  CaL  9;  Conroy  v.  Flint  5 

*  Id. ;  National  Exchange  Bank  v.  Cal.  827 ;  Seat  v.  Moreland,  7  Humph. 
Sibley,  71  Ga.  726,  784 ;  Ross  v.  575 ;  Bond  v.  Hilton,  2  Jones'  L.  149 ; 
Tliompson,  78  Ind.  90 ;    Hooten  v.     Craig  v.  Chambers,  17  Ohio  St  254 ; 
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show  actual  damages  and  the  inference  therefrom  that  none 
have  been  sustained  do  not  necessarily  render  the  case  trivial. 
The  law  has  regard  for  the  substantial  rights  of  parties  though 
it  may  overlook  trivial  things."  When  such  a  right  is  violated 
the  maxim  de  mmimis  non  curat  lex  has  no  application.  The 
conrt  will  add  nominal  damages  to  the  finding  of  a  jury  when 
necessary  to  such  rights,  as  to  carry  costs.*  So  where  [14-16] 
pdgment  should  have  been  given  for  plaintiff  for  nominal 
damages,  but  was  rendered  for  defendant,  it  will  be  reversed  if 
such  damages  will  entitle  the  plaintiff  to  costs;'  otherwise  a 
judgment  which  is  erroneous  only  because  it  fails  to  award 
plaintiff  nominal  damages  will  not  be  reversed/  nor  will  a  new 
trial  be  granted.*  But  if  the  object  of  the  action,  is  to  deter- 
mine some  question  of  permanent  right,  and  through  error 
the  plaintiff  is  deprived  of  the  judgment  he  is  entitled  to,  the 
fact  that  he  can  recover  only  nominal  damages  will  not  be 
reason  for  denying  a  new  trial.*  If  the  right  to  such  damages 
is  established  the. court  cannot  ignore  it  and  give  the  defend- 
ant judgment  although  the  jury  erroneously  find  substantial 

Dow  T.  Humbert, 91  U.  a  294 ;  Smith  'Von  Schoening  v.  Buchanan,  14 

T.  Whiting,  100  Mas&  122 ;  Blot  v.  Abb.  185. 

Boioeao,  8  N.  Y.  78 ;  Hickey  v.  Baird,  >  Potter  v.  Mellen,  86  Minn.  122 ; 

9Mich.82;  McCarty  v. Beach,  10  CaL  Enoe  v.  Ck>le,  53  Wi&  285;  Saylee  v. 

461 ;  Lawrence  t.  Rice,  12  Met  585 ;  Bemis,  57  Wis.  815 ;  Eaton  v.  Lyman, 

Devendorf  ▼.  Wert,  42  Barb.  227;  80  Wi&  41. 

Newcomb  v.  WaUace^  112  Mass.  25 ;  «  Hickey  v.  Baird,  9  Mich.  82 ;  Rob- 
Chamberlain  V.  Parker,  45  N.  Y.  569 ;  ertson  v.  Gentry,  2  Bibb,  542 ;  Wat- 
Wilcox  ▼.  Executor  of  Plummer,  4  son  v.  Van  Meter,  48  Iowa,  76 ;  Wire 
Pet  172;  Qark  v.  Smith,  9  Conn.  v.  Foster,  62  Iowa,  114;  Ely  v.  Pai;- 
879;  Barker  ▼.  Green,  2  Bing.  817;  sons,  55  Conn.  83, 101 ;  Platter  t.  Sey;- 
Pollard  V.  Porter,  8  Gray,  812 ;  Mar-  mour,  86  Ind.  828 ;  Rhine  ▼.  Morri^ 
srtti  ▼.  WiUiams,  1  K  &  Ad.  415 ;  96  Ind.  81 ;  Norman  v.  Winch,  65 
Jciijan  T.  Gallup,  16  Conn.  586;  Iowa,  268;  Harris  t.  Kerr,  87  Minn. 
Cooper  V.  Wolf,  15  Ohio  St  528;  587;  Hibbard  v.  Western  U.-TeL  Co., 
Uickles  T.  Hart,  1  Denio,  548;  Carl  88  Wi&  558;  Benson  v.  Waukesha,  74 
▼.  Granger  Coal  Ca,  69  Iowa,  519 ;  Wi&  81 ;  Beatty  v.  Oille,  12  Can.  Sup. 
Boner  ▼.  Timberlake^  78  Ala.  162.  Ct  706 ;  Mears  v.  Cornwall,  78  Mich. 
>  Smith  ▼.  Gugerly,  4  Barb.  614;  78;  Haven  v.  Manuf.  Ca,  40  id.  286. 
Hatbome  v.  Stinson,  12  Me.  188;  ^Ibid.;  Brantingham  v.  Fay,  1 
Stoweil  y.  Lincoln,  11  Gray,  484;  Johns.  Cas.  256 ;  Jennings  v.  Loring, 
Kimel  ▼.  Eimel,  4  Jones*  L  121 ;  Elli-  5  Ind.  250 ;  Watson  y.  Hamilton,  6 
cottTille^  eta  Plank  R.  Ca  y.  Buffalo^  Rich.  75. 

H&  &  Ca,  20  Barbi  644.  «  Merrill  y.  Dibble,  12  111.  App.  85 ; 

Ely  y.  Parsons,  55  Conn.  88,  101. 
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damages  in  plaintiff's  favor.^  A  cause  of  action  may  be  so  in- 
trinsically trivial  and  vexatious  that  it  would  be  almost  a  par- 
donable departure  from  the  technical  rule  to  apply  the  maxim 
de  mmimis  non  curat  lex  and  direct  a  verdict  for  the  defend- 
ant. It  was  so  ruled  in  a  Vermont  case.  The  defendant  as 
an  officer  had  attached  certain  hay,  straw;  etc.,  and  used  a 
pitchfork  belonging  to  the  debtor  in  removing  the  same ;  he 
did  no  injury  to  the  fork,  and  after  its  use  returned  it  w^here 
he  found  it.  The  court  held  there  was  no  liability.*  It  is  to 
be  observed  that  though  there  was  a  technical  wrong,  by  an 
unauthorized  intermeddling  with  another's  property,  there 
was  no  assertion  of  an  adverse  right  and  no  actual  injury. 
The  action  was  not  necessary  for  the  vindication  of  a  right 
nor  to  redress  a  wrong  deserving  compensation.  It  .was,  how- 
ever, a  case  in  which,  upon  strict  principles,  nominal  damages 
should  have  been  given ;  for  they  are  always  due  for  the  posi- 
tive and  wrongful  invasion  of  another's  property.'  Technical 
rules  and  rules  as  to  the  forms  of  proceedings  must  be  observed 
without  regard  to  the  consequences  which  may  follow  in  par- 
ticular cases ;  otherwise  the  stability  of  judicial  decisions  and 
the  certainty  of  the  law  cannot  be  preserved.* 

1  Carl  T.  Granger  Coal  Co.,  69  Iowa,  Ld.  Raym.  988 ;  Elidder  v.  Barker,  18 
519.  Vt  454 ;  Clifton  v.  Hooper,  6  Q.  R 
8  Paul  V.  Slason,  22  Vt  281.  468;  Barker  v.  Green,  2  Bing.  817 
•  Seneca  Road  Co.  v.  Auburn,  eta  Williams  v.  Mostyn,  4  M,  &  W.  145 
R  Co.,  5  Hill,  175.  Cady  v.  Huntington,  1  N.   H.  138 
« Clark  V.  Swift,  8  Met  890,  895.  Young  v.  Spencer,  10  R  &  C.  145 
In  FuUam  v.  Stearns,  30  Vt  448,  it  Embrey  v.  Owen,  6  Exch.  858»  372 
was  said  that  whenever  the  maxim  Williams  t.  Esling,  4  Pa.  St  486 
de  mxaimU  non  curat  lex  is  applied  GlanviU  t.  Stacey,  6  B.  &  C  548 
to  take  away  a  right  of  recovery,  it  Seneca  Road  Ca  v.  Auburn,  eta  R. 
has  reference  to  the  injury  and  not  Ca,  5  Hill,  175 ;  Bustamente  v.  Stew- 
to  the  resulting  damage.    The  opin-  art,  55  CaL  115.    A  violation  of  right 
ion  of  BeuQett^  J.,  in  that  case  states  with  a  possibility  of  damage  forms 
the  result  of  several  cases  on  this  the  ground  of  an  action.    Allaire  v. 
proposition.    See  Ashby  v.  White,  2  Whitney,  1  Hill,  484. 
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Section  1. 
oompensatoby  damaoe8. 

§  12.   Award  of  conipensation  the  object  of  the  law. 

Actions  at  law  are  usually  brought  to  recover  compensa-  [17] 
tion  for  the  wrong  complained  of.  The  law  which  is  denomi- 
nated the  law  of  damages  is  principally  that  which  defines, 
measures  and  awards  compensation.  Such  damages  as  are  not 
compensatory  are  either  nominal  or  exceptional.  Compensa- 
tion is  the  redress  which  the  law  affords  to  all  persons  whose 
rights  have  been  invaded ;  in  the  nature  of  things  they  must 
accept  that  by  way  of  reparation.  Therefore  the  principles 
which  underlie  this  right  so  necessary  and  so  frequently  in- 
voked, and  the  rules  which  govern  its  enforcement,  are  of  the 
greatest  importance.  The  law  defines  very  precisely  all  personal 
and  property  rights  so  that  every  person  may  enjoy  his  own 
with  confidence  and  repose.  If  they  are  infringed  the  extent 
of  the  encroachment  is  readily  seen  when  the  facts  appear. 
The  law  defines  the  scope  of  responsibility  with  as  much  pre- 
cision as  the  nature  of  the  subject  will  permit,  and  lays  down 
a  universal  measure  of  recompense  for  civil  injury  which  the 
&ufferer  is  entitled  to  recover,  and  the  person  who  is  liable  is 
bound  to  pay,  when  the  injury  has  been  done  without  a  mo- 
tive for  which  the  law  subjects  him  to  punishment.  The  uni- 
versal and  cardinal  principle  is  that  the  person  injured  shall 
receive  a  compensation  commensurate  with  his  loss  or  injury 
and  no  more;  and  it  is  a  right  of  the  person  who  is  bound  to 
pay  this  compensation  not  to  be  compelled  to  pay  more,  ex- 
cept costs.*    It  is  not  within  legislative  power  to  deprive  an 


1  Rockwood  V.  Alien,  7  Mass.  254 
Dexter  v.  Spear,  4  Mason,  115 
Walker  v.  Smith,  1  Wash.  C.  C.  152 
Ferrer  v.  Beale,  1  Ld.  Rayni.  692 
Allison  V.  Chandler,  11  Mich.  542 
Northmp  v.  McOill,  27  Mich.  234 
Bussy  V.   Donaldson,  4   Dall.    206 
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Peltz  V.  Eichele,  62  Ma  171;  Noble 
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individual  who  has  been  injured  in  his  person  or  estate  of 
redress  either  in  whole  or  in  part.  "  Nothing  less  than  the 
full  amount  of  pecuniary  damage  which  a  man  suflfers  from 
an  injury  to  him  in  his  lands,  goods  or  person  fills  the  meas- 
ure secured  to  him  in  the  declaration  of  rights."  ^  The  prin- 
[18]  ciple  of  just  compensation  is  paramount.  By  it  all  rules 
on  the  subject  of  compensatory  damages  are  tested  and  cor- 
rected. They  are  but  aids  and  means  to  carry  it  out ;  and 
when  in  any  instance  such  rules  do  not  contribute  to  this  end, 
but  operate  to  give  less  or  more  than  just  compensation  for 
actual  injury,  they  are  either  abandoned  as  inapplicable  or 
turned  aside  by  an  exception.  There  are,  however,  upon 
certain  subjects  some  arbitrary  rules,  or  those  which  have  been 
adopted  from  considerations  of  policy,  ostensibly  on  the  basis 
of  compensation,  which  really  fall  short  of  that  object  in  a 
conservative  deference  to  possible  consequences  to  the  party 
who  must  respond  to  the  demand.  With  these  necessary  or 
expedient  exceptions,  the  person  who  has  broken  his  contract 
or  caused  injury  by  any  tortious  act  is  liable  to  the  other 
party  to  the  contract  or  to  the  suflferer  from  such  act  for  such 
damages  as  will  place  the  person  so  injured  in  as  good  condi- 
tion as  though  the  contract  had  been  performed  or  the  tort 
had  not  been  committed.  It  is  not  meant  by  this  that  the 
party  liable  must  answer  for  all  consequences  which  may  in- 
directly and  remotely  ensue.  The  latter  are,  beyond  a  certain 
point,  incapable  of  being  traced;  they  combine  with  results  of 
other  causes,  and  any  attempt  to  follow  and  apportion  them 
would  be  abortive,  and  any  conclusion  of  liability  based  upon 
such  consequences  would  rest  on  conjecture  and  lead  to  great 
injustice.  If  men  were  held  to  such  a  far-reaching  responsi- 
bility they  would  be  timid  or  reckless;  if  it  were  legally  rec- 
ognized it  would  be  fatal  to  all  activity  and  enterprise. 

§  13.  Limitation  of  liability  to  natural  and  proximate 
consequences.  As  before  remarked,  the  law  defines  the  scope 
of  responsibility  for  consequences;  beyond  that  they  are  sup- 
posed to  cease  or  the  injured  party  is  presumed  to  counteract 

Parker  v,  Simonds,  8  Met  205;  Ja-  v.  People,  19  HI  Appt  800;  Page  v. 

cobsoD  V.  Poindexter,  42  Ark.  97;  Suuipter,  53  Wis.  652. 

Goodbar  v.  Lindsley,  51  Ark.  880;  i  Thirteenth  &  F.  St  P.  Rj.  v.  Boud- 

Mason  v.  Hawes,  52  Conn.  12;  Jones  rou,  92  Pa.  St  475,  482L 
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them  by  preventive  measures.  The  legal  scope  is  a  reasonable 
one;  in  general  it  extends  as  far  as  the  moral  judgment  and 
practical  sense  of  mankind  recognize  responsibility  in  the  do- 
main of  morals,  and  in  those  affairs  of  life  which  are  not  re- 
ferred to  the  courts  for  regulation  or  adjustment.  The  law 
defines  it  generally  by  the  principle  which  limits  the  re-  [19] 
covery  of  damages  to  those  which  naturally  and  proximately 
result  from  the  act  complained  of;  or,  in  other  words,  to  those 
consequences  of  which  the  act  complained  of  is  the  natural 
and  proximate  cause.  This  limitation  is  expressed  in  such 
general  terms  that  the  distinction  between  those  damages 
which  are  compensable  and  those  which,  because  being  too  re- 
mote, are  not,  is  not  always  very  clear.  On  similar  facts  dif- 
ferent courts  have  come  to  diverse  conclusions,  though  equally 
acknowledging  the  principle.  It  is  made  more  specific,  how- 
ever, by  rules  of  an  elementary  character  formulated  under  it, 
and  by  judicial  expositions  and  illustrations  which  impart  to 
this  legal  generality  a  more  precise  and  determinate  import 
than  is  suggested  by  its  words ;  and  it  is  only  by  resort  to 
them  that  the  principle  of  this  limitation  can  be  definitely 
understood,  explained  or  elucidated.  Damages  which  are  re- 
coverable may,  therefore,  be  conveniently  divided  primarily 
for  this  purpose  into  two  classes :  first,  direct ;  second,  conse- 
qaentiaL 

Section  2. 

direct  damages. 

§  14.  What  these  inelnde.  These  include  damages  for  all 
such  injurious  consequences  as  proceed  immediately  from  the 
cause  which  is  the  basis  of  the  action ;  not  merely  the  conse- 
quences which  invariably  or  necessarily  result  and  are  always 
provable  under  the  general  allegation  of  damages  in  the  dec- 
laration, but  also  other  direct  effects  which  have  in  the  par- 
ticular instance  naturally  ensued,  and  must  be  alleged  specially 
to  be  recovered  for.  The  liability  of  the  defendant  for  these, 
if  responsible  for  the  cause,  is  clear.  All  such  damages, 
whether  for  tort  or  breach  of  contract,  are  recoverable  with- 
out regard  to  his  intention  or  motive,  or  any  previous  actual 
contemplation  of  them.  A  defendant  is  conclusively  pre- 
sumed  to  have  contemplated  the  damages  which  result  directly 
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and  necessarily  or  naturally  from  his  breach  of  contract/  as 
will  be  more  particularly  illustrated  in  another  place ;  and 
[30]  in  cases  of  tort  his  responsibility  to  this  extent  is  abso- 
lute.* An  illustration  of  this  rule  is  found  in  a  case  in  Vir- 
ginia where  an  administrator  sold  a  chattel  which  intestate  had 
in  his  possession  when  he  died,  but  which  in  truth  belonged  to 
another,  and  applied  the  proceeds  to  the  payment  of  the  debts 
of  the  intestate,  in  due  course  of  administration,  without 
notice  of  the  right  or  claim  of  the  owner;  he  was  held  per- 
sonally liable  to  such  owner  for  the  value  of  the  property.' 
A  factor  bought  goods  for  his  principal  residing  at  W.,  and 
by  mistake  sent  them  to  a  third  person  at  S.,  who  received 
them  in  good  faith  and  paid  the  freight ;  he  was  held  liable 
for  the  goods  to  the  owner,  but  was  allowed  a  deduction  for 
the  freight  paid.* 

Section  3. 

coksequential  damages  fob  tobts. 

§  15.  Awarded  for  probable  conseqiieDces  of  tort.  Con- 
sequential damages  are  those  which  the  cause  in  question 
naturally  but  indirectly  produced.  An  example:  defendant 
was  liable  for  killing  a  mare;  plaintiff  suffered  injury  in  the 
loss  of  that  animal  to  the  extent  of  her  value,  but  circum- 
stances gave  her  an  additional  value  to  him;  she  had  an 
unweaned  colt,  and  was  suckling  the  colt  of  another  mare 
which  had  died.  The  direct  consequence  of  the  killing  of  the 
mare  was  her  loss  —  the  necessity  of  employing  other  means 
to  raise  the  colts  was  consequential.*  The  consequential  dam- 
ages which  may  be  recovered  are  governed  by  one  considera- 
tion when  they  are  claimed  for  a  tort,  and  by  another  when 

1  Hadley  v.  Baxendale,  9  Ezch.  841 ;  414 ;  Lano  v.  Atlantic  Works,  111 
Burrell  t.  New  York,  eta  Ca,  14  Mass.  136.  See  chs.  21,22,  36,  vol.  8; 
Mich.  84;  Brown  t.  Foster,  61  Pa.  St    Lathers  v.  Wyman,  76  W]&  616. 

165 ;  CoUard  v.  Southeastern  Ry.  Ca,  '  Newsum  v.  Newsum,  1  Leigh,  86. 

7  H.  &  N.  79 ;  WiUiams  v.  Vander-  *  Whitney  v.  Beckf  ord,  105  Mass. 

but,  28  N.  Y.  217 ;  Smith  v.  St  Paul,  267 ;  Eten  v.  Luyster,  60  N.  Y.  252 ; 

etc.  Ry.  Ca,  30  Minn.  169.  Eeenan  v.  Cavanagh,   44   Vt   268; 

2  CogdeH  V.  Yett,  1  Cold.  230 ;  TaUy  Little  v.  Boston,  etc.  R  Ca,  66  Me. 
V.  Ayres,  8  Sneed,  677 ;  Bowas  v.  289 ;  Bowas  v.  Pioneer  Tow  Line,  2 
Pioneer   Tow  Line,  2  Sawyer,  21 ;  Sawyer,  21. 

Perley  y.  Eastern  R.  Ca,  98  Mas&       >Teagarden  v.  Hetfield,  11  Ind.  522, 
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they  are  sued  for  as  the  result  of  a  breach  of  contract.    The 
latter  will  be  the  subject  of  the  next  section. 

§  16.  Rule  of  consequential  damages  for  torts.  In  [21] 
an  action  for  a  tort,  if  no  improper  motive  is  attributed  to 
the  defendant,  the  injured  party  is  entitled  to  recover  such 
damages  as  will  compensate  him  for  the  injury  received  so 
far  as  it  might  reasonably  have  been  expected  to  follow  from 
the  circumstances ;  such  as  according  to  common  experience 
and  the  usual  course  of  events  might  have  been  reasonably 
anticipated.  The  damages  are  not  limited  or  affected,  so  far 
as  they  are  compensatory,  by  what  was  in  fact  in  contempla- 
tion by  the  party  in  fault.  He  who  is  responsible  for  a  neg- 
ligent act  must  answer  ^^  for  all  the  injurious  results  which 
flow  therefrom,  by  ordinary  natural  sequence,  without  the  in- 
terposition of  any  other  negligent  act  or  overpowering  force. 
Whether  the  injurious  consequences  may  have  been  *  rea- 
sonably expected '  to  have  followed  from  the  commission  of 
the  act  is  not  at  all  determinative  of  the  liability  of  the 
person  who  committed  the  act  to  respond  to  the  person  suf- 
fering therefrom.  Such  reasonable  expectation  bears  more 
clearly  upon  the  intent  with  which  the  act  was  committed 
than  upon  the  liability  of  the  doer  for  the  injurious  conse- 
quences. If  he  might  reasonably  have  expected  that  the  in- 
jurious consequences  which  did  flow  from  the  act  would  flow 
from  its  commission,  the  j>r{ma  facie  legal  presumption  would 
be  that  he  intended  the  consequences,  and  the  action  should 
be  trespass  rather  than  case.  It  is  the  unexpected  rather  than 
the  expected  that  happens  in  the  great  majority  of  the  cases 
of  negligence.''  *  Mr.  Wharton  says  that  a  man  may  be  neg- 
ligent in  a  particular  matter  ^*  a  thousand  times  without  mis- 
chief; yet,  though  the  chance  of  mischief  is  only  one  to  a 
thousand,  we  would  continue  to  hold  that  the  mischief,  when 
it  occurs,  is  imputable  to  the  negligence.  Hence  it  has  been 
properly  held  that  it  is  no  defense  that  a  particular  injurious 
consequence  is  *  improbable,'  and  *  not  to  be  reasonably  ex- 
pected,' if  it  really  appear  that  it  naturally  followed  from  the 
negligence  under  examination."  ^    Continuing,  the  same  au- 

1  Stevens  v.  Dudley,  56  Vt  158, 166.    V7hite  v,  Ballou,  8  Allen,  408 ;  Luce 

-Wharton  on  Neg.,  §  77,  referring    v.  Dorchester  Ins.  Ca,  105  Mass.  297 ; 

to  Higgins  v.  Dewey,  107  Mas&  494 ;    Lewis  y.  Smith,  107  Ma8&  834,  and 
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thor  says :  "  Nor,  when  we  scrutinize  the  cases  in  which  the 
test  of  *  reasonable  expectation  *  is  applied,  do  we  find  that 
the  '  expectation '  spoken  of  is  anjrthing  more  than  an  expecta- 
tion that  some  such  disaster  as  that  under  investigation  will 
occur  on  the  long  run  from  a  series  of  such  negligences  as 
those  with  which  the  defendant  is  charged."  *  This  doctrine 
is  fully  approved  by  the  supreme  court  of  Vermont,*  and  is 
logically  sustained  by  other  recent  adjudications  in  this  coun- 
try, some  of  which  are  cited  in  the  preceding  note;  others 
will  be  referred  to  in  the  pages  devoted  to  this  branch  of  the 
law  of  damages.  The  correct  doctrine,  as  we  conceive,  is  that 
if  the  act  or  neglect  complained  of  was  wrongful,  and  the 
injury  sustained  resulted  in  the  natural  order  of  cause  and  ef- 
fect, the  person  complaining  thereof  is  entitled  to  recover. 
There  need  not  be  in  the  mind  of  the  individual  whose  act  or 
omission  has  wrought  the  injury  the  least  contemplation  of 
the  probable  consequences  of  his  conduct ;  ho  is  responsible 
therefor  because  the  result  proximately  follows  his  wrongful 
act  or  non-action.  All  persons  are  imperatively  required  to 
foresee  what  will  be  the  natural  consequences  of  their  acts 
and  omissions  according  to  the  usual  course  of  nature  and  the 
general  experience.  The  lawfulness  of  their  acts  and  the  de- 
gree of  care  required  of  them  depend  upon  this  foresight.' 
An  apt  illustration  of  this  principle  is  aflforded  by  the  rule  of 
law  which  compels  a  person  who  is  insane  to  make  recom- 
pense for  his  torts.  This  is  rested,  it  is  true,  on  grounds  of 
public  policy ;  *  and  the  liability  of  all  persons  may  be  rested 

several  English  cases.  See,  also,  Ste-  he  has  made  helplessly  drunk  in 
yens  v.  Dudley,  56  VL  158 ;  Brown  v.  charge  of  a  horse  is  presumed  to 
Chicago,  etc.  Ry.  Ck).,  54  Wis.  342;  know  that  injury  may  result,  because 
Terre  Haute  &  I.  R.  Ca  v.  Buck,  96  horses  require  management  by  per- 
iod. 346 ;  Winkler  v.  St  Louis,  etc.  sons  who  are  possessed  of  mental  and 
Ry.  Co.,  21  Ma  App.  09 ;  Evans  v.  physical  capacities.  Dunlap  v.  Wag- 
Same,  11  id.  463 ;  Baltimore  City  P.  ner,  85  Ind.  529 ;  Mead  v.  Stratton,  87 
Ry.  v.  Kemp,  61  Md.  74;  Hoadley  v.  N.  Y.  493;  Bertholf  v.  O'Reilly,  8 
Nortliern  Transp.  Co.,  115  Mass.  804 ;  Hun,  16 ;  a  C,  74  N.  Y.  609 ;  Aldrich 
Ehrgott  V.  Mayor,  96  N.  Y.  264,  281 ;  v.  Sager,  9  Hun,  537 ;  Mulcahey  v. 
Milwaukee,  etc.  R  Ca  t.  Kellogg,  94  Givens,  115  Ind.  286 ;  Brink  t.  Kansas 
U.  a  469.  City,  etc.  Ry.  Ca,  17  Ma  App.  177, 199. 
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*  Stevens  v.  Dudley,  66  Vt  158.  Krom  v.  Schoonmaker,  3  Barb.  647 ; 
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there  as  well  as  on  the  principles  of  natural  justice.  The  in- 
jury, however,  must  proceed  from  and  be  caused  by  the  wrong- 
ful act  of  the  defendant ;  but  the  causation  is  not  to  be  tested 
metaphysically  or  by  any  occult  principles  of  science,  but 
rather  as  persons  of  ordinary  intelligence  apprehend  cause  and 
effect.  The  law  is  practical,  and  courts  do  not  indulge  refine- 
ments and  subtleties  as  to  causation  if  they  tend  to  defeat  the 
claims  of  natural  justice.  They  rather  adopt  the  practical 
rule  that  the  eflScient  and  predominating  cause  in  producing 
a  given  effect  or  result,  though  subordinate  and  dependent 
causes  may  have  operated,  must  be  looked  to  in  determining 
the  rights  and  liabilities  of  the  parties.^  iSence  if  the  defend- 
ant's negligence  greatly  multiplied  the  chances  of  accident, 
and  was  of  a  character  naturally  leadifig  to  its  occurrence,  the 
possibility  that  it  might  have  happened  without  such  negli- 
gence is  not  sufficient  to  break  the  chain  of  cause  and  effect.^ 
An  act  of  negligence  will  be  regarded  as  the  cause  of  an  in- 
jury which  results  unless  the  consequences  were  so  unnatural 
and  unusual  that  they  could  not  have  been  foreseen  and  pre- 
vented by  the  highest  practicable  care.' 

§  17.  Illustrations  of  the  doctrine  of  the  preceding  sec- 
tion. It  is  a  misfeasance  to  go  through  a  militia  drill  in  the 
public  squares  and  business  resorts  of  towns  or  villages;  the 
officer  under  whose  command  it  is  done  is  responsible  for  con- 
sequential damages ;  if  a  team  hitched  to  a  wagon  and  stand- 
ing in  the  usual  place  for  business  takes  fright  at  the  exercises, 
the  discharge  of  small  arms,  and  the  ^^pomp  and  circum- 
stance "  of  mimic  war,  and  runs  away,  and  one  of  the  horses 
is  thereby  killed,  the  officer  is  responsible  for  its  value.*  This 
case  is  a  fair  exemplification  of  the  rule  under  consideration. 
Drilling  the  militia  was  lawful,  but  doing  it  in  an  improper 
manner  or  in  an  unsuitable  place  was  a  legal  wrong  to  any 
person  who  in  consequence  thereof  received  injury.  In  or- 
dering it  to  take  place  in  a  public  square,  the  officer  may  not 
have  considered  the  effect  of  frightening  horses,  but  such  an 

1  Baltimore  &  P.  R  Ckx  v.  Reaney^»  'Loniwine,  etc.  Rj.  Ca  v.  Lucas, 
42  Md.  1 17, 18G.  119  iDd  588. 

SReyDolds  v.  Texas  &  P.  By.  Co,  *  Childress  v.  Yourie,  Meigs  (Tenn.X 
87  Ia.  Ann.  694b  561 ;  Forney  v.  Geldmacher,  75  Ma 
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efifect  was  natural ;  horses  have  to  be  trained  to  witness  such 
a  spectacle  without  being  frightened;  they  were  to  be  ex- 
pected where  the  drill  was  appointed  to  take  place,  and  if 
one  or  a  team,  with  or  without  a  driver  or  attendant,  got 
frightened,  it  would  naturally  run  away,  and  in  running 
away  the  usual  collisions  and  casualties  might  opcur.  The 
oflBcer  who  gave  the  command  was  bound  to  consider  all 
these  probabilities.  Giving  the  command  which  no  subordi- 
nate could  decline  to  obey  made  the  drill  at  the  place  ap- 
pointed the  act  of  the  officer,  whether  he  was  present  or 
not ;  the  frightening  of  the  horses  which  ensued  was  probable 
from  their  known  characteristics,  and  from  their  being  where 
[22]  horses  were  likely  to  be ;  their  breaking  loose  and  run- 
ning off  in  a  state  of  fright,  with  or  without  a  driver,  made 
the  usual  collisions  and  casualties  a  natural  sequence.  Here 
were  a  series  of  acts  so  concatenated  that  the  final  damage 
from  killing  a  horse  was  a  result  which  the  officer  was  bound 
to  consider  as  likely  to  ensue ;  all  the  effects  of  the  drill  were 
an  entirety,  and  therefore  proceeded  naturally  and  proximately 
from  his  act. 

In  a  Massachusetts  case  this  subject  was  well  illustrated  and 
explained.  The  facts  are  thus  stated  in  the  opinion :  By  care- 
less driving  the  defendant's  sled  was  caused  to  strike  against 
the  sleigh  of  one  Baker  with  such  violence  as  to  break  it  in 
pieces,  throwing  Baker  out,  frightening  his  horse,  and  causing 
the  animal  to  escape  from  the  control  of  his  driver,  and  to 
run  violently  along  Fremont  street,  round  a  corner  near  by 
into  Eliot  street,  where  he  ran  over  the  plaintiff  and  his  sleigh, 
breaking  that  in  pieces  and  dashing  him  on  the  ground. 
"  Upon  this  statement,"  says  Foster,  J.,  delivjering  the  opinion, 
"  indisputably  the  defendant  would  be  liable  for  the  injuries 
received  by  Baker  and  his  horse  and  sleigh.  Why  is  he  not 
also  responsible  for  the  mischief  done  by  Baker's  horse  in  its 
flight?  If  he  had  struck  that  animal  with  his  whip,  and  so 
made  it  run  away,  would  he  not  be  liable  for  an  injury  like  the 
present?  By  the  fault  and  direct  agency  of  his  servant  the 
defendant  started  the  horse  in  uncontrollable  flight  through 
the  streets.  As  a  natural  consequence  it  was  obviously  prob- 
able that  the  animal  might  run  over  and  injure  persons  trav- 
eling in  the  vicinity.    Every  one  can  plainly  see  that  the  acci- 
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dent  to  the  plaintiff  was  one  very  likely  to  ensue  from  the 
careless  act.  We  are  not,  therefore,  dealing  with  remote  or 
unexpected  consequences,  not  easily  foreseen,  nor  ordinarily 
unlikely  to  occur;  and  the  plaintiff's  case  falls  clearly  within 
the  rule  already  stated  as  to  the  liability  of  one  guilty  of  neg- 
ligence for  the  consequential  damages  resulting  therefrom. 
.  .  .  Here  the  defendant  is  alleged  to  have  been  guilty  of 
culpable  negligence.  And  his  liability  depends,  not  upon  any 
contract  or  statute  obligation,  but  upon  the  duty  of  due  care 
which  every  man  owes  to  the  community,  expressed  by  the 
maxim  sic  utere  tuo  ut  alienum  non  Icedccs.  Where  a  right  [23] 
or  duty  is  created  wholly  by  contract  it  can  only  be  enforced 
between  the  contracting  parties.  But  where  the  defendant 
has  violated  a  law  it  seems  just  and  reasonable  that  he  should 
be  held  liable  to  every  person  injured,  whose  injury  is  the 
natural  and  probable  consequence  of  the  misconduct.  In  our 
opinion  this  is  the  well  established  and  ancient  doctrine  of  the 
common  law ;  and  such  a  liability  extends  to  consequential  in- 
juries by  whomsoever  sustained,  so  long  as  they  are  of  a  char- 
acter likely  to  follow  and  which  might  reasonably  have  been 
anticipated  as  the  natural  and  probable  result  under  ordinary 
circumstances  of  the  wrongful  act.  The  damage  is  not  too 
remote  if,  according  to  the  usual  experience  of  mankind,  the 
result  was  to  be  expected.  This  is  not  an  impracticable  or 
unlimited  sphere  of  accountability  extending  indefinitely  to 
all  possible  contingent  consequences.  An  action  can  be  main- 
tained only  where  there  is  shown  to  be,  first,  a  misfeasance  or 
negligence  in  some  particular  as  to  which  there  was  a  duty 
towards  the  party  injured  or  the  community  generally;  and 
secondly,  where  it  is  apparent  that  the  harm  to  the  person  or 
property  of  another  which  has  actually  ensued  was  reason- 
ably likely  to  ensue  from  the  act  or  omission  complained  of. 
...  It  is  clear  from  numerous  authorities  that  the  mere 
circumstance  that  there  have  intervened  between  the  wrong- 
ful cause  and  the  injurious  consequence  acts  produced  by  the 
volition  of  animals  or  of  human  beings  does  not  necessarily 
make  the  result  so  remote  that  no  action  can  be  maintained. 
The  test  is  to  be  found,  not  in  the  number  of  intervening 
events  or  agents,  but  in  their  character  and  in  the  natural 
and  probable  connection  between  the  wrong  done  and  the 
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injurious  consequence.  So  long  as  it  affirmatively  appears 
that  the  mischief  is  attributable  to  the  negligence  as  a  result 
which  might  reasonably  have  been  foreseen  as  probable  the 
legal  liability  continues.  There  can  be  no  doubt  that  the  neg- 
ligent management  of  horses  in  the  public  street  of  a  city  is 
so  far  a  culpable  act  that  any  party  injured  thereby  is  entitled 
to  redress.  Whoever  drives  a  horse  in  a  thoroughfare  owes 
the  duty  of  due  care  to  the  community  or  to  all  persons  whom 
[24]  his  negligence  may  expose  to  injury.  Nor  is  it  open  to 
question  that  the  master  in  such  a  case  is  responsible  for  the 
misconduct  of  his  servant."  ^ 

§  18.  Further  illustrations.  Where  a  teamster's  wagon 
while  being  loaded  at  a  depot  was  injured  by  a  train  of  cars,  it 
was  held  he  was  entitled  to  recover  for  damage  done  thereto, 
for  the  loss  of  the  trip  in  which  he  was  engaged  and  for  the 
loss  of  the  use  of  the  wagon  until  it  could  Tbe  repaired.^  A 
similar  measure  is  applied  in  cases  of  collision  of  boats:  a  rea- 
sonable sum  for  the  damage  the  injured  boat  has  received ; 
the  expense  of  raising  it,  if  sunk,  and  of  repairing  it,  and  com- 
pensation for  the  loss  of  the  use  during  the  time  it  is  being 
refitted,  with  interest  on  such  items.'  In  an  action  of  trespass 
by  forcibly  invading  a  plantation,  carrying  off  some  slaves 
and  frightening  others  away,  it  was  held  proper  for  the  plaint- 
iff to  give  in  evidence  the  consequential  damages  which  re- 
sulted to  his  wood  and  crops  —  to  the  former  for  want  of  the 
assistance  of  the  slaves  to  preserve  it  from  a  subsequent  flood, 
and  to  the  latter  to  protect  them  against  animals.*  The  wrong 
included  leaving  a  plantation  with  growing  crops  and  other 
property  exposed  to  injury  from  any  cause  which  might  arise ; 

1  McDonald  v.  SneUing,  14  Allen,  »  Mailler  v.  Express  Prop,  Line,  61 
292;  Weick  v.  Lander,  75  lU.  93;  N.  Y.  812;  Brown  v.  Beatty,  85  Up. 
Clark  V.  Chambers,  3  Q.  B.  Div.  827 ;  Can.  Q.  R  828 ;  Steamboat  Ca  v. 
S.  C,  7  Cent  L.  J.  11.  In  the  last  csase  Whilldin,  4  Harr.  (Del.)  228;  New 
defendant  was  held  liable  for  an  in-  Haven,  etc.  Co.  v.  Vanderbilt,  16 
jury  caused  by  a  dangerous  thing  Conn.  420;  Williamson  v.  Barrett 
put  by  him  in  a  carriage  way,   al-  18  How.  (U.  S.)  101. 

though  it  was  afterwards  removed  <  McAfee    v.   Crofford,    18    How. 

to  a  footpath  by  a  third  person,  and  (U.  S.)  447 ;  Hobbs  v.  Davis,  80  Ga. 

was  there   when   plaintiff  was  in-  428;  Johnson  v.  Courts,  8  Har.  & 

jured.  McHen.  510. 

2  Shelbyvillo,  etc  R.  Ca  v.  Lewark, 
4  Ind.  471. 
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there  being  no  force  of  laborers  to  meet  any  exigency,  the 
wrong-doer  was  bound  to  take  notice  at  his  peril  of  any  expos- 
ure to  injury  thus  created  by  flood,  marauding  cattle  or  other- 
wise; whether  an  action  would  lie  against  the  owner  of  tres- 
passing cattle  or  not  for  the  damage  done  by  them  was  held 
immaterial.  The  owner  of  sheep  which  had  a  contagious  dis- 
ease suffered  them  to  trespass  on  another's  land  and  to  mingle 
with  bis  sheep,  to  which  the  disease  was  communicated,  caus- 
ing the  death  of  many  of  the  latter.  He  was  held  liable  for 
the  breach  of  the  close,  also  for  the  loss  of  the  sheep  that  so 
died.*  A  railroad  company's  servant  left  bars  down  be-  [25] 
tween  the  plaintiff's  field  and  the  railroad  track;  horses  es- 
caped through  the  opening  to  the  railroad  and  were  killed  by 
the  engine ;  the  company  was  held  liable.^  Plaintiff's  horses 
escaped  into  the  defendant's  close  by  reason  of  the  latter  not 
keeping  his  fence  in  repair,  and  were  there  killed  by  the  fall- 
ing of  a  hay  stack ;  he  was  held  responsible.'  The  lessee  of  a 
wharf  was  guilty  of  negligence  in  not  keeping  it  in  repair;  he 
suffered  the  railing  to  become  dilapidated,  and  in  consequence 
a  horse  backed  into  the  river  with  a  wagon,  and  both  were 
lost.  This  loss  was  held  to  be  the  natural  and  proximate  ef- 
fect of  the  negligence.*  A  gas  company,  having  contracted 
to  supply  plaintiff  with  a  service  pipe  from  its  main  to  the 
meter  on  his  premises,  laid  a  defective  pipe  from  which  the 
gas  escaped.  A  workman,  in  the  employ  of  a  gas-fitter  en- 
gaged by  plaintiff  to  lay  pipes  leading  from  the  meter  over 
his  premises,  negligently  took  a  lighted  candle  for  the  purpose 
of  finding  out  whence  the  gas  escaped.  An  explosion  took 
place  damaging  plaintiff^s  premises;  he  brought  an  action 
against  the  gas  company  and  it  was  held  that  the  damages 
were  not  too  remote.*  A  railroad  company  by  wrongfully 
excavating  in  a  public  street  destroyed  the  lateral  support 
of  the  soil  to  the  foundation  of  a  house,  and  thereby  plaintiff's 

iBarnum  y.  Vanduaen,  16  Ck)nxL  402;  Lee  v.  Riley,  18  C.  B.  (N.  8.) 

200 ;  Faltz  t.  Wycoflf.  25  Ind.  821.  7221 

2  White  V.  McNett,  83  N.  Y.  871 ;  <Radway  v.  Briggs,  87  N.  Y.  266; 

Henly  ▼.  Ne&l,  2  Humpfa.  551.  a  GL,  85  How.  Pr.  422. 

<  PoweU  V.  Salisbury,  2  Y.  &  J.  891 ;  »  Burrows  v.  March  Gas  Ca,  80  L.  J. 

GilbertBon    v.  Richardson,  5   C  K  (Ezch.)  83 :  L.  R  5  Exch.  67 ;  Lannen 

502;  Lawrence  v.  Jenkins,  L.  R.  8  v.  Albany  Gas  L.  Ck>.,  44  N.  Y.  459; 

Q.  a  274 ;  Couch  t.  Steel,  8  EL  &  B.  Louisville  Gas  Ca  v.  Gutenkuntz,  82 

Ky.  482. 
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adjoining  house,  depending  on  the  other  for  support,  was  in- 
jured ;  it  was  held  that  the  company  was  liable  for  the  injury.^ 
It  is  now  apparently  settled  that  a  person  who  negligently 
sets  a  fire  is  not  only  liable  for  the  first  building  consumed, 
but  for  all  subsequently  destroyed  by  the  same  continuous 
conflagration,  without  regard  to  the  distance  the  fire  runs  or 
the  time  it  is  in  progress.^ 

[26]  §  19.  Further  illustrations.  The  owner  of  a  horse 
and  cart  who  leaves  them  unattended  in  a  public  street  is  lia- 
ble for  any  damage  to  children  resorting  there  and  meddling 
with  either.'  The  owner  of  a  loaded  gun,  who  puts  it  into  the 
hands  of  a  child,  by  whose  indiscretion  it  is  discharged,  is  lia- 
ble for  the  damage  occasioned  thereby.*  It  is  negligence  for 
a  dealer  to  sell,  contrary  to  law,  dangerous  explosives  to  chil- 
dren. "When  this  is  done  with  knowledge  that  the  purchasers 
are  not  familiar  with  their  use  the  vendor  is  held  to  know  that 
the  probable  consequences  will  be  injury  to  them  or  to  their 
associates;  and  he  is  liable  to  the  party  injured  although  the 
injuries  were  the  result  of  the  natural  conduct  of  a  child  who 
did  not  purchase  the  article  which  produced  them.*  But  the 
mere  fact  that  the  law  forbids  the  sale  of  fire-arms  to  a  minor 
does  not  make  the  vendor  liable  for  the  consequences  unless 
he  knew  that  the  purchaser  was  ignorant  of  their  character,  in- 
experienced in  the  use  of  them,  or  that  there  was  something  in 

1  Baltimore,  etc.  R  Ca  v.  Reaney,  C.  R  Ca,  85  N.  Y.  210,  as  Umited  and 

42  Md.  118.  explained  in  Lowery  v.  Manhattan 

X  Atkinson  v.  Goodrich  T.  Ca,  60  Ry.  Ca,  99  id.  158,  and  O'Neill  v. 

Wis.  141;  O'NeiU  v.  New  York,  etc.  New  York,  eta  Ry.  Ca,  9tipra;Penn- 

Ry.  Ca,  115  N.  Y.  579;  Adams  v.  sylvania  R  Co.  v.  Kerr,  62  Pa.  St 

Young,  44  Ohio  St  80 ;  Small  v.  C,  853,  adhered  to  in  Hoag  v.  Lake  Shore, 

R  I.  &  P.  R  Ca,  55  Iowa.  582;  Kel-  eta  R  Co.,  85  id.  29a 

logg  V.  Chicago,  eta  R  Co.,  26  Wis.  The  rule  of  the  Ryan  case  and  the 

223 ;  Hart  v.  Western  R  Co.,  13  Met  Pennsylvania  coses  is  that  the  j)erso3 

99 ;  Milwaukee,  eta  R  Ca  v.  Kellogg,  who  has  negligently  allowed  a  fire  to 

94  U.  S.  469 ;  Perlcy  v.  Eastern  R  Co.,  be  started  is  not  responsible  if  it 

98  Mas&  414 ;  Higgins  t.  Dewey,  107  spreads  over  an  unusual  distance  in 

Mass.  494 ;  Webb  v.  Rome,  eta  R  Co.,  consequence  of  an  uncommonly  high 

49  N.  Y.  420 ;  Pennsylvania  R.  Ca  v.  wind. 

Hope,  80  Pa.  St  873 ;  St  Joseph,  eta  »  Lynch  v.  Nurdin,  1  Q.  R  29 ;  II- 

R  Ca  V.  Chase,  11  Kan.  47 ;  Atchi-  lidge  v.  Goodwin,  5  C.  &  P.  190. 

son.  eta  R  Ca  v.  Stanford,  12  Kan.  <  Dixon  v.  Bell,  5  M.  &  S.  19a 

854 ;  Atchison,  eta  R  Co.  v.  Bales.  16  *  Binford  v.  Johnston,  82  Ind.  426. 
Kan.  252.  But  see  Ryan  v.  New  York 
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his  character  or  disposition  which  rendered  it  unsafe  for  him 
to  have  them.*  Leaving  an  iron  truck  with  a  hot  iron  casting 
upon  it  in  a  street  where  children  are  accustomed  to  go  and  in 
a  condition  to  do  injury  by  slight  interference  is  negligence, 
which  will  be  regarded  as  the  proximate  cause  of  any  injury 
to  a  child  which  may  result  therefrom.*  The  defendant's  serv- 
ant left  a  truck  standing  near  a  sidewalk  in  a  public  street, 
with  the  shafts  shored  up  by  a  plank  in  the  usual  way.  An- 
other truckman  temporarily  left  his  loaded  truck  directly  op- 
posite on  the  other  side  of  the  same  street ;  after  which  a  third 
person  tried  to  drive  his  truck  between  those  two.  In  at- 
tempting to  do  so  with  due  care  he  hit  the  defendant's  truck 
in  such  a  manner  as  to  whirl  its  shafts  round  on  the  sidewalk 
80  that  they  struck  plaintiff,  who  was  walking  by,  and  broke 
her  leg.  For  this  injury  she  was  allowed  to  maintain  her  ac- 
tion, the  only  fault  imputable  to  defendant  being  the  careless 
position  in  which  the  truck  was  left  by  his  servant  on  the 
street.  This  was  treated  as  the  sole  cause  of  plaintiff's  injury ; 
and  was  deemed  sufficiently  proximate  to  render  defendant 
responsible.'  The  defendant  was  liable  for  the  act  of  his  serv- 
ant, for  he  was  engaged  in  his  master's  work;  it  was  negli- 
gence to  leave  the  truck  in  the  street  when  not  in  use ;  it  was 
considered  that  the  driver  of  the  truck,  who  was  the  immedi- 
ate agent  of  the  force  which  injured  plaintiff,  had  a  right  to 
attempt  to  pass  between  the  two  trucks,  if  he  conducted  him- 
self with  due  care,  and  exercised  a  sound  discretion  in  de-  [27] 
termining  whether  the  attempt  could  be  made  with  safety  to 
persons  lawfully  using  the  street.  And  as  the  jury  found  that 
in  the  exercise  of  such  care,  prudence  and  discretion  he  made 
the  attempt  which  resulted  in  the  injury  sustained  by  plaintiff, 
defendant  was  liable  inasmuch  as  his  truck  was  unlawfullv  in 
the  street,  and  that  should  be  regarded  as  the  natural  and 
proximate  cause  of  the  injury.  The  decision  imports  that  a 
danger  not  apparent  enough  to  deter  the  driver  from  attempt- 
ing to  pass  the  truck  of  the  defendant  could  legally  be  appar- 
ent enough  to  render  the  injury  proximate  to  the  illegal  use 
of  the  street  by  leaving  the  truck  there.    A  man  who  negli- 

1  Poland  T.  Earhaii;^  70  Iowa,  286.        2  Lane  v.  Atlantic  Works,  107  Mas& 
See  Harris  v.  Cameron,  81  Wi&  289.    104 ;  Osake  v.  Larkin,  40  Kan.  20«. 

•  Powell  V.  Deveney,  3  Cush.  30a 
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gently  sets  and  keeps  a  fire  on  his  own  land  is  liable  for  any 
injury  done  by  its  direct  communication  to  his  neighbor's  land, 
whether  through  the  air  or  along  the  ground,  and  whether  or 
not  he  might  reasonably  have  anticipated  the  particular  man* 
ner  and  direction  in  which  it  was  communicated.*  The  de- 
fendants moored  their  boats  in  the  channel  and  entrance  to 
the  locks  at  a  dam  upon  a  river  so  that  the  boats  of  others 
were  stopped  outside  and  exposed  to  the  current,  then  rap- 
idl}^  rising,  until  by  its  force  such  boats  were  carried  over  the 
dam  and  lost  without  any  fault  of  the  owners.  It  was  held 
that  defendants  negligently  or  wantonly  caused  this  injury 
and  were  liable  for  it.^  The  plaintiff's  boat  had  anchored  at  a 
wharf  when  the  water  was  low.  The  river  rose  afterwards, 
covering  certain  piles  of  pig  iron  negligently  left  by  the  de- 
fendant on  the  wharf  about  a  foot  above  low-water  mark.  To 
avoid  these  piles  the  boat  was  compelled  to  back  out  into  the 
stream,  where  she  was  struck  by  some  floating  body,  stove  and 
sunk.  The  defendant  was  held  liable  for  the  loss  of  the  boat.' 
The  defendant  broke  and  entered  plaintiffs  close  adjacent  to 
a  river  and  carried  away  gravel  from  a  bank,  near  to  a  dam 
across  the  river,  in  consequence  of  which  a  flood  in  the  river 
three  weeks  afterwards,  swept  away  a  portion  of  the  close 
and  a  cider  mill.  It  was  held  that  the  whole  damage  might 
[28]  be  recovered.*  A  harbor  company  which  had  been  in 
the  habit  of  keeping  a  light  on  the  end  of  one  of  its  piers  to 
enable  vessels  to  safely  enter  the  harbor  at  night  discontin- 
ued the  light  without  public  notice.  A  vessel  was  afterwards 
lost  in  attempting  to  enter  in  the  absence  of  the  light.  It  was 
held  that  the  harbor  company  for  such  act  and  neglect  was 
liable  for  the  value  of  the  vessel  lost  and  also  for  certain  mon- 
eys expended  in  good  faith,  with  a  reasonable  expectation  of 
success,  in  attempting  to  raise  her.*  One  who  maliciously 
causes  the  arrest  of  an  engineer  while  he  is  engaged  in  running 
a  train  is  liable  to  his  employer  for  the  damage  resulting  from 
the  delay."  It  cannot  be  affirmed  that  it  is  not  the  natural 
and  reasonable  consequence  of  the  sale  of  liquors  to  an  intox- 

J  Higgins  V.  Dewey,  107  Mass.  4ft4  ^^  Sweeney  v.  Port  BurweU  Harbor 

2  Scott  V.  Hunter,  46  Pa.  St  IW.  Ca,  17  Up.  Can,  C.  P.  474 

s  PittBbui^Sfa  T.  Grier,  22  Pa.  St  64.  «  St  Johnsbury,  eta  B.  Ca  v.  Hunt» 

*  Dickinson  v.  Boyle,  17  Pick.  7a  66  Vt  570, 
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icated  person  between  whose  home  and  the  place  where  the 
sale  is  made  there  are  railroad  tracks  that  sach  pei*son  should 
in  a  dark  night  meet  with  injury  or  death  from  a  train  of 
cars.*  If  weeds  or  brush  are  allowed  to  grow  upon  the  right 
of  way  of  a  railroad  company  to  such  a  height  as  to  obstruct 
the  view  of  a  highway  crossing  and  animals  are  injured  by  a 
train  the  conipany  will  be  liable ; '  and  so  if  cattle  concealed 
in  such  weeds  or  brush  cause  the  wrecking  of  a  train  and  the 
injury  of  a  person  thereon.'  If  the  unlawful  speed  of  a  train 
upon  station  grounds  stampedes  animals  at  large  there  and 
they  run  upon  the  track,  either  by  breaking  down  fences  or 
otherwise,  and  are  killed  by  the  negligent  running  of  the  train, 
such  speed  is  the  direct  cause  of  the  killing.^  It  is  not  the  nat- 
ural consequence  of  the  intoxication  of  a  man  to  whom  liquors 
are  sold  in  violation  of  law  that  his  wife  while  following  him 
in  the  street  for  the  purpose  of  ascertaining  where  he  procures 
Uquor  shall  fall  and  injure  herself,  and  the  seller  is  not  liable 
for  such  injury.*  The  neglect  to  fence  a  railroad  and  track  is 
not  the  proximate  cause  of  an  injury  to  an  animal  sustained 
by  patting  its  foot  into  a  small  hole  while  running  along  the 
track.  Such  an  occurrence  is  so  unusual  as  not  to  be  expected 
by  a  reasonable  man.*  There  is  no  connection  between  the 
failure  of  a  railroad  company  to  provide  separate  accommoda- 
tions for  white  and  colored  passengers,  where  that  is  required, 
and  an  assault  made  upon  one  of  the  latter,  by  a  fellow  pas- 
senger, without  the  knowledge  or  consent  of  the  company's 
servants,  after  the  removal  of  the  passenger  assaulted  from  the 
ladies'  car  to  a  smoking  car ; '  nor  between  the  act  of  a  mort- 
gagee who  takes  possession  of  property  under  his  mortgage 
before  default  and  injury  to  crops  because  a  mule  needed  to 
work  them  was  taken;  ^  nor  between  threats  made  to  arrest  a 
debtor  and  a  miscarriage  by  his  wife,  no  physical  violence 
being  used;*  nor  between  a  like  result  and  the  false  imprison. 

J  Schroder  v.  Crawford,  94  HI.  857.  « Nelson  v.  Chicago,  eta  Ry.  Co.,  80 

'Indianapolis,  etc.  R  Ca  v.  Smith,  Minn.  74 

78  EL  112L  "*  Royston  v.  lUinois  Q  R,  Ca,  67 

'Eamcs  v.  T.  &  N.  O.  Ry.  Ca,  63  Miss.  876. 

Texas,  66a  8  Jaclraon  v.  Hall  M  N,  a  489. 

« Story  ^.Chicago,  etc.  Ry.  Ca,  79  »  Wulstein  v.  Mohlman,  57  N.  Y. 

Iowa,  402.  Super.  Ct  50. 

*  Johnson  y.  Drammond,    16  III 
Apiii64L 
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ment  of  a  husband ;  *  nor  as  a  result  of  the  wrongful  finding 
of  an  indictment  against  him.*  One  who  invites  a  person  to 
^  drink  liquor  with  him  is  not  responsible  for  an  assault  made 
by  the  person  who  accepts  such  invitation  upon  a  third  indi- 
vidual, although  the  liquor  so  drank  made  him  intoixoated.' 

§  20.  Consequential  damages  under  fence  statutes.  When 
a  new  right  is  conferred  upon  one  person  by  a  statute  and  a 
corresponding  duty  is  thereby  enjoined  upon  another,  the  lia- 
bility of  the  defaufting  party  to  the  other  party  is  confined 
to  the  limits  prescribed  by  the  statute.  Hence,  when  a  stat- 
nite  concerning  division  fences  provides  that  the  party  who 
shall  neglect  to  maintain  such  fences  shall  be  liable  to  the 
party  injured  by  his  default  for  ^^  such  damages  as  shall  accrue 
to  his  lands,  crops,-  fruit-trees,  shrubbery  and  fixtures,"  there 
is  no  liability  for  injuries  which  may  be  sustained  by  animals 
while  trespassing  on  the  lands  of  the  party  who  has  failed  to 
maintain  his  fence.^  It  has  been  attempted,  in  order  to  restrict 
the  liability  of  railroad  companies  for  neglect  to  fence  their 
tracks,  to  apply  this  principle.  The  duty  is  for  the  protec- 
tion of  the  public  as  well  as  for  the  benefit  of  persons  who 
stand  in  other  relations  to  the  party  upon  whom  it  is  enjoined, 
and  the  neglect  of  the  duty  entitles  the  party  who  is  thereby 
injured  to  all  the  relief  due  him  in  either  or  both  relations.^ 
But  this  view  is  not  accepted  in  some  jurisdictions,  or  at  least 
the  strict  construction  given  such  statutes  is  not  in  harmony 
with  it,  though  the  question  in  the  aspect  stated  is  not  con- 
sidered. Under  a  statute  requiring  railroad  companies  to 
fence  and  declaring  them  liable  for  all  damages  resulting  from 
their  neglect  to  do  so  which  may  be  done  by  their  "  agents, 
engines  or  cars,"  liability  does  not  extend  to  consequential  in- 
juries to  an  animal  which  gets  upon  the  track  by  reason  of 
the  failure  to  fence,  as  where  it  is  injured,  after  being  fright- 
ened by  an  approaching  train,  either  by  jumping  a  cattle- 
guard  or  by  coming  in  contact  with  a  wire  fence,  or  both,  no 
wilful  misconduct  being  charged  against  the  train-men.^    The 

lEUis   y.  Cleveland,  65  Yt  858;  »  Graham  v.  President  etc.,  46  Hun, 

Huxley  v.  Berg,  1  Starkie,  9a  886 ;  Craudall  v.  Eldridge,  id  411. 

2  Hampton  V.  Jones,  58  Iowa,  817.  *Schertz  v,  Indianapolis,  etc.  Ry. 

»  Swinfin  V.  Lowr>%  87  Minn.  845.  Ckx,  107  111.  577;    KniRht   v.  New 

«  Crandall  v.  Eldridge,  46  Hun,  411.  York,  etc.  B.  Ckx,  99  N.  Y.  25,  revers- 
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injuries  contemplated  by  snch  language  are  only  those  which 
result  from  a  direct  or  actual  collision  of  the  engines  or  cars 
with  the  animal  injured.^  The  same  conclusion  ha£  been 
reached  from  language  which  imposed  liability  if  animals 
'^  shall  be  killed  or  injured  by  the  cars,  or  locomotive,  or  other 
carriages."*  Where  it  is  provided  that  railroad  companies 
shall  be  liable  for  animals  killed  or  injured  by  their  negli- 
gence, and  that  a  ^^  failure  to  build  and  maintain  fences  shall 
be  deemed  an  act  of  negligence,"  such  a  construction  as  was 
given  in  the  above  cases  is  unwarranted.'  Under  a  statute 
which  provides  that  on  neglect  to  fence  the  road  the  company 
shall  be  liable  for  all  damages  sustained  to  any  person  in  con- 
sequence, damages  may  be  recovered  for  injury  done  to  a  farm 
by  rendering  it  less  fit  for  pasturage  in  consequence  of  such 
neglect.^  The  same  liability  has  been  declared  to  exist  under 
the  New  York  statute  which  employs  the  words  "  shall  be 
liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses  or  other  animals."  *  And  under  the 
same  statute  a  railroad  company  has  been  held  liable  where  a 
horse  fell  into  a  cut  made  by  the  company  along  a  pasture, 
which  cut  was  not  fenced.' 

§  21.  Consequential  mental  suffering  and  its  effects.  In 
1S8S  the  question  whether  damages  for  a  nervous  shock  or 
mental  injurj'  caused  by  the  defendant's  negligence  in  permit- 
ting the  plaintiff  to  cross  its  track  when  it  was  dangerous  to 
do  so,  and  its  servant  had  knowledge  of  the  danger,  came  be- 
fore the  English  privy  council  on  appeal  from  the  supreme 
court  of  Yictoria.    The  latter  court  was  of  the  opinion  that 

ing  80  Hud,  415,  distiDguiehed  in  >  Nelson  v.  Chicago,  eta  Ry.  Ca,  80 

I«ggett  ▼.  Rome,  etc.  R  Ckx,  41  Hun,  Minn.  74. 

80.  The  construction  given  the  Mis- 

1  Ibid. :  LafTerty  v.  Hannibal,  eta  souri  statute  is  forcibly  criticised  in 

R.  Ca.   44  Ma  291;   Foster  v.  St  25  Am.  L.  Rev.  114,264. 

Louis,  eta  Ry.  Ckx,  90  Mo.  116,  and  ^Emmons  v.  Minneapolis,  etc.  Ry. 

other  Miasouri  cases  cited  therein.  Co.,  85  Minn.  508 ;  Nelson  v.  Same, 

<PeruftLR.Cav.Hasket,10Ind.  41  id.  181. 

409;  Jefifersonville,   etc.  R.  Ca    v.  ^Leggett  v.  Rome,  eta  R.  Co.,  41 

Downey,  61  Ind.  287.  Hun,  80.    It  is  doubtful  whether  this 

In  the  last  case  one  of  two  animals,  case  is  in  harmony  with  Knight  v. 

which  were  tied  together,  was  struck  New  York,  etc.  R  Ca,  99  N.  Y.  25. 

by  the  train;  both  were  killed.    A  .   ^Graham  v. President, eta, 46 Hun, 

recovery  was  allowed  for  but  one.  886. 
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the  damages  were  not  too  remote.  Its  judgment  was  re- 
versed, and  the  rule  declared  to  be  that  damages  arising  from 
mere  sudden  terror,  unaccompanied  by  actual  physical  injury, 
cannot  be  considered  a  consequence  which,  in  the  ordinary 
course  of  things,  would  flow  from  such  negligence.^  The 
court  observed  that  it  was  remarkable  that  no  precedent  was 
cited  of  a  similar  action  having  been  maintained  or  even  insti- 
tuted. It  has  since  come  to  the  knowledge  of  the  legal  world 
that  such  an  action  had  been  maintained  before  that  time.  In 
1890  substantially  the  same  question  came,  for  the  second 
time,  before  the  courts  of  Ireland,  and  they  reached  a  conclu- 
sion squarely  opposite  to  that  arrived  at  by  the  privy  council, 
and  one  which  is  supported  by  better  reasoning  and  is  more 
in  harmony  with  justice.  The  action  was  brought  by  a 
husband  and  his  wife,  and  arose  out  of  the  following  facts : 
The  female  plaintiff  was  a  passenger  in  an  excursion  train  on 
defendant's  railway.  The  train  was  too  heavy  to  be  drawn 
up  an  incline,  and  was  divided,  the  car  in  which  plaintiff  was 
remaining  attached  to  the  engine.  The  rear  part  of  the  train 
descended  the  incUne  with  great  velocity;  the  engine  wiis 
thereafter  reversed  and  with  the  car  plaintiff  occupied  followed 
at  a  high  rate  of  speed,  until  stopped  with  a  violent  jerk. 
The  proof  showed  that  A.  was  put  in  great  fright  by  the 
occurrence,  and  suffered  from  nervous  shock  in  consequence; 
that  she  was  incapacitated  from  performing  her  ordinary 
avocations;  medical  witnesses  expressed  the  opinion  that 
paralysis  might  result.  The  jury  were  charged  that  if  great 
fright  was,  in  their  opinion,  a  reasonable  and  natural  conse- 
quence of  the  circumstances  in  which  the  defendant  had  placed 
the  plaintiff,  and  she  was  actually  put  in  great  fright  by  the 
circumstances,  and  if  injury  to  her  health  was,  in  their  opinion, 
a  reasonable  and  natural  consequence  of  such  fright,  and  was 
actually  occasioned  thereby,  damages  for  such  injury  would 
not  be  too  remote.  The  material  facts  were  found  in  plaint- 
iff's favor.  In  considering  the  objections  to  the  refusal  of  the 
court  to  charge,  as  requested  by  the  defendant,  that  if  dam- 
ages or  injury  were  the  result  of,  or  arose  from,  mere  fright, 

1  Victorian  Ry.  Com're  v.  Coultas,    Puroell  v.  St  Paul  City  Ry.  Ca,  50  N. 
13  App.  Ca&  222.    The  facts  are  f  uUy    W.  Rep.  1084»  —  Minn.  — ^ 
stated  in  the  next  section.    Contra, 
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Eot  accompanied  by  actual  physical  injury,  even  though  there 
might  be  a  nervous  or  mental  shock  occasioned  by  the  fright, 
such  damages  would  be  too  remote,  Palles,  C.  B.,  said :    "  This 
objection  presupposes  that  the  plaintiff  sustained,  by  reason 
of  the  defendant's  negligence,  *  injury '  of  the  class  left  to  the 
consideration  of  the  jury  by  the  summing-up,  i.  e.,  injury  to 
health,  which  is  bodily  or  physical  injury ;  and  the  proposition 
presented  is  that  damages  for  such  injury  are  not  recoverable 
if  two  circumstances  occur :    (1)  if  the  only  connection  between 
the  negligence  and  this  bodily  injury  is  that  the  former  caused 
fright,  which  caused  nervous  or  mental  shock,  which  shock 
caused  the  bodily  injury  complained  of;  and  (2)  that  this  so- 
called  bodily  injury  did  not  accompany  the  fright,  which  I 
suppose  means  that  the  injury,  although  in  part  occasioned  by 
the  fright,  assumed  the  character  of  bodily  injury  subsequently 
to,  and  not  at,  the  time  of  the  negligence  or  fright.    To  sus- 
tain this  contention,  it  must  be  true  whether  the  shock  which 
it  assumed  to  have  been  caused  was  either  mental  or  nervous ; 
and  as  the  introduction  of  the  word  ^mental'  may  cause 
obscurity^,  by  involving  matter  of  a  wholly  different  nature, 
unnecessary  to  be  taken  into  consideration  here,  I  eliminate 
it  from  the  question.    If  there  be  a  distinction  between  mental 
shock  and  nervous  shock,  then  the  objection  cannot  be  sus- 
tained.   It  is  then  to  be  observed :    (1)  that  the  negligence  is 
a  cause  of  the  injury,  at  least  in  the  sense  of  a  cav^a  ame  qua 
non;  (2)  that  no  intervening  independent  cause  of  the  injury 
is  suggested ;  (3)  that  jurors,  having  regard  to  their  experience 
of  life,  may  bold  fright  to  be  a  natural  and  reasonable  conse- 
quence of  such  negligence  as  occurred  in  the  present  case.    If, 
then,  such  bodily  injury  as  we  have  here  may  be  a  natural 
consequence  of  fright,  the  chain  of  reasoning  is  complete. 
But  the  medical  evidence  here  is  such  that  the  jury  might 
from  it  reasonably  arrive  at  the  conclusion  that  the  injury, 
similar  to  that  which  actually  resulted  to  the  plaintiff  from 
the  fright,  might  reasonably  have  resulted  to  any  person  who 
had  been  placed  in  a  similar  position.    It  has  not  been  sug- 
gested that  there  was  anything  special  in  the  nervous  organi- 
zation of  the  plaintiff  which  might  render  the  effect  of  the 
negligence  or  fright  upon  her  different  in  character  from  that 
which  it  would  have  produced  in  any  other  individuaL    I  do 


4:6  COMPENSATION.  [§  22. 

}  not  myself  tiiink  that  proof  that  the  plaintiff  was  of  an  nn- 

usually  nervous  disposition  would  have  been  material  to  the 
question ;  for  persons,  whether  nervous  or  strong-minded,  are 
entitled  to  be  carried  by  railway  companies  without  unreason- 
able risk  of  danger ;  and  my  only  reason  for  referring  to  the 
circumstance  is  to  show  that,  in  this  particular  case,  the  jury 
might  have  arrived  at  the  conclusion  that  the  injury  which 
did  in  fact  ensue  was  a  natural  and  reasonable  consequence 
of  the  negligence  which  actually  caused  it. 

^^  Again,  it  is  admitted  that,  as  the  negligence  caused  fright, 
if  the  fright  contemporaneously  caused  physical  injury,  the 
damage  would  not  be  too  remote.  The  distinction  insisted 
upon  is  one  of  time  only.  The  proposition  is  that,  although, 
if  an  act  of  negligence  produces  such  an  effect  upon  particular 
structures  of  the  body  as  at  the  moment  to  afford  palpable 
evidence  of  physical  injury,  the  relation  of  proximate  cause 
and  effect  exists  between  such  negligence  and  the  injury,  yet 
such  relation  cannot  in  law  exist  in  the  case  of  a  similar  act 
producing  upon  the  same  structures  an  effect  which,  at  a  sub- 
sequent time  —  say  a  week,  a  fortnight,  or  a  month — must 
result,  without  any  intervening  cause,  in  the  same  physical 
injury.  As  well  might  it  be  said  that  a  death  caused  by 
poison  is  not  to  be  attributed  to  the  person  who  administered 
it  because  the  mortal  effect  is  not  produced  contemporaneously 
with  its  administration.  This  train  of  reasoning  might  bo 
pursued  much  farther;  but  in  consequence  of  the  decision  to 
which  I  shall  hereafter  refer,  I  deem  it  unnecessary  to  do  so." 

§  22.  Same  subject ;  criticism  of  tlie  Englisli  case.  The 
chief  baron  then  proceeded  to  review  the  English  case  cited 
in  the  opening  paragraph  of  the  previous  section:  "In  sup- 
port of  their  contention  the  defendants  relied  upon  the  Vic- 
torian Eailway  Comissioners  v.  Coultas.  That  was  a  remark- 
able case.  The  statement  of  claim  alleged  that  through  the 
negligence  of  the  servants  of  the  defendants,  in  charge  of  a 
railway  gate  at  a  level  crossing,  the  plaintiffs,  while  driving 
over  it,  were  placed  in  imminent  peril  of  being  killed  by  a. 
train,  and  by  reason  thereof  the  plaintiff,  Mary,  received  a 
shock  and  suffered  personal  injuries.  It  appeared  that  the 
female  plaintiff,  whilst  returning  with  her  husband  and  brother 
in  the  evening,  from  Melbourne  to  Hawthorn,  in  a  buggy, 
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bad  to  cross  the  defendant's  line  of  railway  at  a  level  cross- 
ing.   When  they  came  to  it  the  gates  were  closed ;  the  gate- 
keeper opened  the  gates  nearest  to  the  plaintiffs,  and  then 
went  across  the  line  to  those  on  the  opposite  side.    The  plain t- 
iflfs  followed  him,  and  were  partly  onto  the  up-line  (the  fur- 
ther one),  when  the  train  was  seen  approaching  on  it.    The 
gatekeeper  directed  them  to  go  back,  but  James  Coultas,  who 
was  driving,  shouted  to  him  to  open  the  opposite  gate,  and 
went  on.    He  succeeded  in  getting  the  buggy  across  the  line, 
so  that  the  train,  which  was  going  at  a  rapid  speed,  did  not 
touch  it,  although  it  passed  close  at  the  back  of  it.    As  the 
train  approached  the  plaintiff,  Mary,  fainted.    The  medical 
evidence  showed  that  she  received  a  severe  nervous  shock 
from  the  fright,  and  that  the  illness  from  which  she  after- 
wards suffered  (and  which  is  stated  in  Mr  Seven's  book  on 
Kegiigence  to  have  included  a  miscarriage)  was  the  conse- 
quence of  the  fright.    One  of  the  plaintiffs'  witnesses  said 
she  was  suffering  from  profound  impression  on  the  nervous 
system  —  nervous  shock;  and  that  the  shock  from  which  she 
suffered  would  be  a  natural  consequence  of  the  fright.    An- 
other said  he  was  unable  to  detect  any  physical  damage ;  he 
pat  down  her  symptoms  to  nervous  shock.    It  is  to  be  ob- 
served that  from  this  evidence  the  jury  might  have  inferred 
that  physical  injury  was  sustained  by  the  female  plaintiff  at 
the  time  of  the  occurrence  in  question.    Although  one  witness 
spoke  of  nervous  shock  as  contradistinguished  from  physical 
damage,  the  question  would  still  have  been  open  for  the  jury 
whether  the  nervous  shock  was  not  —  as  in  the  generality  of, 
if  not  indeed  in  all,  cases  it  necessarily  must  be  —  physical 
injury.    The  jury  found  for  the  plaintiffs.    Upon  an  appeal 
the  privy  council,  without  deciding  that  impact  was  necessary 
to  sustain  the  action,  not  only  set  aside  the  verdict,  but  en- 
tered judgment  for  the  defendants.    In  delivering  judgment 
Sir  R  Couch  says :  *  Her  fright  was  caused  by  seeing  the  train 
approaching,  and  thinking  that  they  were  going  to  be  killed. 
Damages  arising  from  mere  sudden  terror,  unaccompanied  by 
any  actual  physical  injury,  but  occasioning  a  nervous  or  men- 
tal shock,  cannot,  under  sucU  circumstances  (their  lordships 
think),  be  considered  a  consequence  which,  in  the  ordinary  course 
of  things,  would  flow  from  the  negligence  of  the  e:ate-keeper.' 
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"  Amongst  the  reasons  stated  in  the  judgment  in  support 
of  this  conclusion  are :  1,  that  a  contrary  doctrine  would  in- 
volve damages  on  account  of  mental  injury  being  given  in 
every  case  where  the  accident  caused  by  the  negligence  had 
given  the  person  a  severe  nervous  shock;  2,  that  no  decision 
of  an  English  court  had  been  produced  in  which,  upon  such 
facts,  damages  were  recovered ;  3,  that  a  decision  of  the  su- 
preme court  of  New  York  (Vandenburgh  v.  Truax)  ^  which 
was  relied  upon,  was  distinguishable  as  being  a  case  of  pal- 
pdble  injury.  Of  these  reasons,  the  first  seems  to  involve 
that  injuries  other  than  mental  cannot  result  from  nervous 
shock;  and  the  third  implies  that  injuries  resulting  from 
such  a  shock  cannot  be  ^  palpable.'  I  am  unable  (I  say  it 
with  deference)  to  follow  this  reasoning;  and  further,  it 
seems  to  me  that  even  were  the  proposition  of  law  upon 
which  the  judgment  is  based  sustainable,  the  privy  council 
were  not  warranted  in  assuming  as  a  fact,  against  the  ver- 
dict of  the  jury,  and  without  any  special  finding  in  regard 
to  it,  that  the  fright  was,  in  that  particular  case,  unaccom- 
panied by  any  actual  physical  injury.  Further,  the  judgment 
assumes,  as  a  matter  of  law,  that  nervous  shock  is  something 
which  affects  merely  the  mental  functions,  and  is  not  in  it- 
self a  peculiar  physical  state  of  the  body.  This  error  pervades 
the  entire  judgment.  Mr.  Beven  states  in  his  recent  work  on 
Negligence,^  and  I  entirely  concur  with  him,  that  'the  starting 
point  of  the  reasoning  there  is  that  nervous  shock  and  mental 
shock  are  identical ;  anid  that  they  are  opposed  to  actual  phys- 
ical injury.' 

§  23.  Same  subject ;  an  earlier  ruling.  "  Possibly,  were 
there  no  decision  the  other  way,  I  should  from  courtesy  de- 
fer my  opinion  to  that  of  the  privy  council,  and  leave  it  to 
the  plaintiff  to  test  our  decision  upon  appeal.  The  very  point, 
however,  had  been,  four  years  before  the  decision  of  the  privy 
council  in  the  Victorian  Kailway  Commissioners  v.  Coultas, 
decided  in  this  country,  first  in  the  common  pleas  division, 
then  presided  over  by  the  present  Lord  Morris,  and  after- 
wards in  the  court  of  appeal,  in  the  judgment  delivered  by 
the  late  Sir  Edward  Sullivan ;  and  it  is  a  sad  commentary 

i4Denio^464  'Page  67. 
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upon  our  present  system  of  reporting  that  a  decision  so  im- 
portant and  so  novel  has  never  found  its  way  into  our  law 
reports.  The  case  I  refer  to  is  Byrne  v.  Great  Southern  and 
'Western  Hail  way  Company.  It  was  tried  before  me  on  the 
5th  and  6th  of  December,  1882;  and  a  motion  to  enter  a  ver- 
dict for  the  defendants  was  heard  in  1883  by  the  common 
pleas  division ;  and  by  the  court  of  appeal  in  February,  1884. 
It  was  an  action  by  the  superintendent  of  the  telegraph  office 
at  the  Limerick  Junction  station  of  the  defendant's  railway. 
His  office  consisted  of  a  small  building  at  the  end  of  one  of 
the  defendant's  sidings,  between  which  and  the  office  there 
was  a  permanent  buflfer  strongly  fixed.  On  the  7th  December, 
ISSl,  through  some  railway  points  having  been  negligently 
left  open,  a  train  entered  this  siding,  broke  down  the  perma- 
nent buflfer  and  the  wall  of  the  telegraph  office.  The  plaint- 
iff's case  was  that  by  hearing  the  noise,  and  seeing  the  wall 
falling,  he  sustained  a  nervous  shock  which  resulted  in  certain 
injuries  to  his  health.  ...  A  verdict  having  been  found 
for  the  plaintiff  with  £325  damages,  a  motion  to  set  it  aside, 
and  enter  a  verdict  for  the  defendant,  on  the  ground  that 
there  was  no  evidence  of  injury  sufficient  to  sustain  the  action, 
was  refused  by  the  common  pleas  division ;  and  this  refusal 
was  affirmed  by  the  court  of  appeal.  That  case  goes  much 
farther  than  is  necessary  to  sustain  the  direction  here,  as  in 
it  there  was  nothing  in  the  nature  of  impact.  As  between  it, 
by  which  we  are  bound,  and  the  decision  of  the  privy  council, 
by  which  we  are  not,  I  must  prefer  the  former.  I  desire, 
however,  to  add  that  I  entirely  concur  in  the  decision  in 
Byrne  v.  Great  Southern  and  Western  Eailway,  and  that  I 
shoold  have  been  prepared  to  have  arrived  at  the  same  con- 
clusion, even  without  its  high  authority.  ...  In  conclu- 
sion, then,  I  am  of  opinion  that,  as  the  relation  between  fright 
and  injury  to  the  nerve  and  brain  structures  of  the  body  is  a 
matter  which  depends  entirely  upon  scientific  and  medical 
testimony,  it  is  impossible  for  any  court  to  lay  down,  as  a 
matter  of  law,  that  if  negligence  cause  fright,  and  such  fright, 
in  its  turn,  so  affects  such  structures  as  to  cause  injury  to 
health,  such  injury  cannot  be  a  consequence  which,  in  the 
ordinary  course  of  things,  would '  flow  from  the  negligence, 
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unless  such  injury  *  accompany  such  negligence  in  point  of 
time.' "  1 

§  24.  Same  subject.  A  miscarriage  resulting  from  threats 
to  arrest  a  debtor  husband,'  by  the  unlawful  inlprisonment  of 
a  husband,'  or  by  wrongfully  procuring  him  to  be  indicted,  is 
not  the  reasonable  or  natural  result  of  such  acts.*  One  who 
engages  in  a  quarrel  with  the  husband  of  a  woman  who  is 
encientey  the  quarrel  being  carried  on  in  her  hearing  without 
knowledge  of  her  presence  or  condition,  is  not  liable  for  a 
miscarriage.*  It  has  recently  been  ruled  in  Pennsylvania  that 
a  complaint  which  alleges  that  in  a  collision  on  the  defendant's 
railroad  the  cars  were  thrown  off  the  track  and  fell  on  plaint- 
iffs premises  and  against  her  dwelling,  whereby  plaintiff  was 
subjected  to  great  fright,  nervous  excitement  and  distress,  and 
her  life  endangered,  does  not  state  a  cause  of  action.* 

§  25.  Anticipation  of  injury  as  to  persons ;  illustrations. 
It  has  already  been  stated  that  though  consequential  dam- 
ages to  be  recovered  must  be  the  natural  and  probable  effect 
of  the  act  complained  of,  yet  it  is  not  requisite  that  the  wrong- 
doer should  be  able  to  anticipate  who  the  sufferer  will  be.  If 
his  act  has  a  tendency  to  injure  some  person  of  the  general 
public,  or  many  persons,  and  finally  does  in  the  manner  which 
was  beforehand  probable  cause  such  injury,  it  is  proximate. 
This  is  cogently  illustrated  by  the  case  of  a  spring  gun  set  so 
as  to  be  unwittingly  discharged  by  the  first  comer."  A  dealer 
in  drugs,  for  negligently  bottling  a  poisonous  drug  and  put- 
ting it  in  market  labeled  as  a  harmless  medicine,  is  liable  to  all 
persons  who,  without  fault  on  their  part,  are  injured  by  using 
it  though  it  may  have  been  the  subject  of  many  intermediate 
sales.^  So  a  person  who,  knowing  another  to  be  a  retailer  of  illu- 

1  Bell  V.  Great  Northern  Ry.  Ca,  26  «  Hampton  v.  Jones,  58  Iowa,  817. 

L.  R.  Ire.  428  (1890).    The  opinion  of  ftPhiUips  v.  Dickersoii,  85  IlL  11. 

the  chief   baron  was  concurred  in  See  Chicago  &  N.  Ry.  Ca  v.  Huner- 

by  Andrews  and  Murphy,  JJ.    Pur-  berg,  16  SL  App.  887. 

cell  V.  St  Paul  City  Ry.  Co.,  50  N.  «  Ewing  v.  Pittsburgh,  etc.  Ry.  Ca, 

W.  Rep.  1084,  —  Minn.  — ,  is  in  ao-  28  Atl.  Rep.  840. 

cord  with  this  cas&  ?  Jay  v.  Whitfield,  4  Bing.  644 ;  Bird 

« Wulstein  v.  Mohlman,  67  N.  Y.  v.  Holbrook,  4  Bing.  628;  Forney  v. 

Super.  Ct  60.  Geldmacher,  76  Ma  11& 

s  Ellis  V.  aeveland,  65  Vt  85a  See  « Thomas  v.  Winchester,  6  N.  Y. 

Huxley  v.  Berg,  1  Starkie,  9a  897;  Langridge  v.  Levy,  2  M.  &  W. 
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minating  fluids,  and  that  naphtha  is  explosive  and  dangerous 
to  life  for  such  use,  sells  that  article  to  him  to  be  retailed  to 
his  customers,  he  being  ignorant  of  its  dangerous  properties, 
is  liable  to  any  person  buying  it  of  such  retailer  and  being  in- 
jured by  its  explosion  or  ignition.*    One  who  knowingly  [29] 
delivers  an  apparently  harmless  package  containing  a  danger- 
ous and  explosive  substance  to  a  common  carrier  for  trans- 
portation without  giving  him  notice  of  its  contents  is  liable 
for  damages  caused  by  its  explosion  while  the  carrier  is  trans- 
porting it  without  knowledge  thereof,  with  such  care  as  is 
adapted  to  its  apparent  nature.'    The  act  of  keeping  a  large 
quantity  of  gunpowder  in  a  wooden  building,  insufficiently  se- 
cured, and  situate  near  other  buildings,  thereby  endangering 
the  lives  of  persons  in  the  vicinity,  will  subject  the  person 
so  doing  to  damages  for  injury  suffered  by  any  person  from 
its  explosion  though  the  fire  which  causes  the  explosion  is  [30] 
accidental  or  results  from  the  negligence  of  a  third  person.'    So 
a  person  who  by  public  false  representations  causes  another 
reasonably  to  act  upon  them  as  true  in  a  matter  of  business  is 
liable  to  make  good  any  loss  the  latter  may  sustain  from  their 
falsity.*    The  servants  of  a  railroad  company  ran  its  cars, 
after  due  warning,  over  a  hose  being  used  to  convey  water  to 
a  burning  building,  thereby  severing  it,  and  preventing  the  ex- 
tinguishment of  the  fire.    It  was  held  that  the  company  was 
liable  though  the  hose  did  not  belong  to  plaintiffs,  and  the 
men  in  charge  of  it  were  not  their  servants  —  that  the  sever- 

519;  Levj  ▼.  Langridge,  4  id.  887;  dangerous  combination  with  another 

Norton  ▼.  Sewall,  106    Mass.   148 ;  article,  although  by  mistake  the  ar- 

Ge(»ge  T.  Skivington,  L.  R  5  Exch.  1.  tide  actually  sold  is  different  from 

*  WeUington  r.  Downer  K.  O.  Ca  that  which  is  intended  to  be  sold. 

10l3fa8&  64.    See  Carter  ▼.  Towne,  Davidson  ▼.  Nichols,  11  Allen,  514 

dSUaas.  567;  a  C,  108  id.  507.    .  See  Loop  v.  Litchfield,  42  N.  Y.  ^51 ; 

The  sale  of  an   article  in  itself  Longmeid  v.  Holliday,  6  £zch.  761 ; 

harmleas,  and  which  becomes  dan-  Langridge    v.  Levy,    2   M.   &   W. 

fCaoos  only  by  being  used  in  combi-  519 ;  Levy  v.  Langridge,  4  id.  887. 

nation  with  some  other  substance,  ^  Boston,  etc.  R  Ca  v.  Shanly,  107 

without  any  knowledge  by  the  vendor  Mass.  568;  Farrant  v.  Barnes,  11  C. 

that  it  18  to  be  used  in  such  com-  R  (N.  S.)  55a 

bination,  does  not  render  him  liable  '  Myers  v.  Malcolm,  6  Hill,  202. 

to  an  action  by  one  who  purchases  ^  Morse  v.  Swits,  10  How.  Pr.  275 ; 

the  article  from  the  original  vendee,  Gerhard  v.  Bates,  2  E.  &  R  476 ; 

and  who  is  injured  while  using  it  in  a  PolhiU  v.  Walter,  8  R  &  Ad.  114 
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ing  of  the  hose  was  the  proximate  cause  of  the  loss.^  The 
plaintiflE  engaged  with  defendant  to  serve  on  board  the  latter's 
vessel  as  a  common  seaman  on  a  specified  voyage ;  breach, 
that  defendant  neglected  to  supply  and  keep  on  board  a 
proper  supply  of  medicines  as  required  by  a  statute,  whereby 
plaintifiPs  health  suffered ;  held  a  good  cause  of  action.*  The 
sale  of  a  saltpetre  cave  was  rescinded  on  the  ground  of  the 
vendor's  fraud;  the  vendee  claimed  compensation  for  erec- 
tions on  the  premises,  for  their  improvement  and  use  made 
prior  to  the  discovery  of  the  fraud.  The  court  held  that 
these  expenditures  were  not  a  loss  naturally  and  proximately 
resulting  from  the  fraud ;  that  they  were  not  part  of  the  con- 
tract, but  were  made  by  complainant  of  his  own  choice  in 
consequence  of  the  bargain ;  that  damages  could  not  be  given 
upon  the  first  consequence,  and  then  upon  successive  subse- 
quent consequences.'  But  it  is  obvious  that  the  expenditures 
[31]  were  a  proper  item  of  damages  for  the  fraud,  if,  as  a  fact, 
they  were  expenditures  likely  to  be  made  by  a  purchaser ;  for 
then  they  were  a  loss  which  was  the  natural  and  proximate 
consequence  of  the  wrong  done.*    In  a  late  case  in  Illinois, 

See  Chester  v.  Dickerson,  62  BarU  of  that  duty,  and  that  it  might  be 

340.  sued  for  and  collected  by  a  common 

1  Metallic  etc.  Ca  v.  Fitchburg  R  informer,  no  action  at  common  law 

Ca,  109  Ma8&  277 ;  Atkinson  v.  New-  would  lie  for  damages  resulting  from 

castle,  etc.  Ca,  L.  R.  6  Exch.  404  But  the  breach  of  the  statutory  duty,  but 

see  Mott  v.  Hudson  R  R  Ca,  1  Rob-  the  court  sustained  the  action.  Rown- 

ert  59a  ing  v.  Goodchild,  2  W.  BL  900. 

There  is  no  connection  between  the  >  Peyton  v.  Butler,  3  Haywood,  141. 

wrongful  occupation  of  the  bank  of  <  In  Peyton  v.  Butler,  ttupra,  the 

a  river  and  a  fire,  although  such  oc-  court  say :    "  The  failure  of  a  post- 

cupation  may  render  it  impossible  master  to  deliver  a  letter  giving  lib- 

for  the  fire  department  to   obtain  erty  by  a  certain  day  to  pay  for  a 

'water  with  which  to  subdue  the  fire.  lottery  ticket^  price  one  dollar,  would 

Bosch  V.  Burlington,  etc.  R  Ca,  44  make  him  liable  for  $20,000  should 

Iowa,  402b    See  Brown  v.  Wabash,  the  ticket  afterward  turn  out  to  be  a 

etc  Ry.Ca,  20  Ma  App.  222;  Jackson  prize  of  $20,000.    In  short,  the  ab- 

V.  Nashville,  etc.  Ry.  Ca,  18.  Lea«  491 ;  surdity  of  such  damages  is  weU  elu- 

Railway  Ca  v.  Staley,  41  Ohio  St  cidated  by  the  story  of  the  crockery- 

118.  ware  peddler  who  intended  by  the 

'^  Couch  V.  Steel,  8  EL  &  H  402l  sale  and  profits  to  become  a  mer- 

In  this  case  it  was  contended  tliat  chant  and  then  a  nobleman  of  the 

as  the  act  of  parliament  imposing  the  first  order,  and  afterwards  to  marry 

duty  to  keep  a  proper  supply  of  med-  the  princess."  See  Bishop  v.  William- 

icine  provided  a  penalty  for  neglect  son,  11  Me.  496,  where  it  was  held 


§  26.]  CONSEQUENTIAL  DAMAGES  FOB  TORTS.  53 

defendant  contracted  without  authority  as  agent,  to  sell  land 
belonging  to  the  plaintiff,  and  the  latter  had  been  put  to  the 
expense  of  defending  an  unsuccessful  suit  on  that  contract  for 
specific  performance.  It  was  held  that  he  was  entitled  to  re- 
cover as  damages  for  his  trouble  and  the  expense  in  making 
such  defense.^ 

§  26.  Consequential  damages  In  highway  cases.  The  gen- 
eral rule  is  that  municipal  corporations  are  bound  to  keep 
their  streets  in  a  reasonably  safe  condition  for  travel.  But 
^i^^m-municipal  corporations,  such  as  counties,  townships  and 
New  England  towns,  are  not  under  such  obligation  unless  it  is 
imposed  by  statute,*  and  clearly  expressed  therein.*  Such 
statutes  are  strictly  construed  in  some  states  and  the  right  of 
recovery  is  denied,  especially  in  Maine  and  Massachusetts, 
under  circumstances  which  do  not  prevent  a  recovery  in  other 
jurisdictions.  This,  it  is  probable,  has  been  the  result  of  the 
language  employed  in  the  statutes  of  those  states,  which 
are  construed  to  relieve  from  liability  if  the  accident  was 
not  directly  and  solely  the  effect  of  the  insuflBlciency  of  the 
highway.*  It  is  said  in  a  recent  case  •  that  "  some  portion  of 
the  harness  or  carriage  may  be  defective  and  unsafe,  and  the 
accident  may  be  the  combined  result  of  the  defect  in  the  har- 
ness or  carriage  and  the  defect  in  the  way ;  in  such  case  there 
is  an  efficient  co-operating  cause,  in  connection  with  the  de- 
fect in  the  way,  that  produces  the  injury,  and  the  town  is  not 
liable.  The  same  principle  applies  where  a  horse,  becoming 
frightened  at  an  object  for  which  the  town  is  not  responsible, 
breaks  away  from  his  driver  and  escapes  from  all  control, 
while  traveling  on  the  way,  and  afterwards,  while  thus  free 

that  a  postmaster  was  liable  to  an  ao-  lawful  withholding  of  the  letter,  and 

tion  for  refusing  to  deliver  a  letter  the  proper  measure  of  damages  the 

according  to    its    address,  but    de-  net  amount  of  the  prize. 

livering  it  to  another,  it  containing  *  Philpot  v.  Taylor,  75  111.  309. 

a  list  of  lottery  prizes  or  statement  *  2  Dillon,  Mun.  Corp.,  §  906. 

of  the  drawing;  and  it   appearing  >Bamett  v.  Contra  Costa  Ca,  67 

that  the  person  receiving  the  letter,  CaL  77. 

availing  himself  of  the  information  ^  Marble  v.  Worcester,  4  Gray,  895 ; 

contained  therein,  purchased  of  the  Aldrich  v.  Gk)rham,  77  Me.  287 ;  Moul- 

plaintiff,  who  was  vendor  of   lot-  ton  v.  Sanford,  51  Ma  127 ;  Davis  v. 

tery  tickets,  a  ticket  that  had  drawn  Dudley,  4  AUen,  557. 

a  prize ;  the  injury  was  held  to  be  the  *  Aldrich  v.  Gk)rham,  77  Me.  (1885), 

immediate  consequence  of  the  un-  287. 
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from  the  management  and  control  of  the  driver,  meets  with 
an  injury  through  a  defect  in  the  way.^  .  .  .  But  whether 
the  fright  or  misconduct  of  the  horse  is  such  as  to  be  regarded 
as  the  true  and  proximate  cause  of  the  injury,  in  any  given 
case,  is  to  be  governed  by  the  extent  of  such  misconduct.  It 
may  in  some  remote  degree  even  bear  upon  or  influence, 
though  not  in  any  legal  sense  be  said  to  cause  it.  *  Every- 
thing which  induces  or  influences  an  accident  does  not  neces- 
sarily and  legally  cause  it.'  *  And  not  only  is  it  the  doctrine 
of  the  court  in  our  own  state,  but  also  in  Massachusetts,  that 
if  a  horse,  well  broken  and  adapted  to  the  road,  while  being 
properly  driven,  suddenly  swerves  or  shies  from  the  direct 
course,  he  is  not  in  any  just  sense  to  be  considered  as  escap- 
ing from  the  control  of  the  driver  or  becoming  unmanageable, 
if  he  is  in  fact  only  momentarily  not  controlled ;  and  that  if 
while  thus  momentarily  swerving  or  shying  he  is  brought  in 
contact  with  a  defect  in  the  road  and  an  injury  is  thereby 
sustained,  such  conduct  of  the  horse  will  not  be  considered  as 
the  proximate  cause  of  the  accident,  though  it  may  be  one  of 
the  agencies  or  mediums  through  which  it  was  produced,  and 
a  recovery  may  be  had  for  such  injury."  *  This  is  also  the 
rule  in  Wisconsin  *  and  in  Illinois.'  The  Wisconsin  case  first 
cited  appears  to  go  beyond  the  cases  in  Maine  and  Massachu- 
setts. The  fright  of  the  horses  was  caused  by  something  not 
in  the  highway  and  for  which  the  city  authorities  were  not  at 
all  responsible.  Nevertheless  the  absence  of  a  railing  to  a  bridge 
w^  held  the  proximate  cause  of  the  accident.  The  distinction 
made  in  Maine  and  Massachusetts  as  to  the  duration  of  the 
loss  of  control  of  a  horse  by  its  driver  does  not  appear  to  be 
taken  in  many  states,"  nor  in  Ontario.^    The  rule  in  these  ju- 

1  Davis  V.  Dudley,  4  AUen,  557;       <  Olson  v.  Chippewa  Falls,  71  Wis. 
Moulton  V.  Sanf ord,  51  M&  127 ;  Mar-  558 ;  Houfe  v.  Fulton,  29  Wis.  296. 
ble  V.  Worcester,  4  Gray,  895.  »  Rockf ord  v.  Russell,  9  HI.  Ap.  229 ; 

2  Spaulding  v.  Winslow,  74  Mei  584.  Joliet  v.  Verley,  85  HL  5a 

s  Spaulding  v.  Winslow,  74  Ma  584 ;  *  Baltimore  &  H.  T.  Ca  v.  Bate- 
Titus  V.  Northbridge,  97  Mass.  258;  man,  68  Md.  889;  Ring  v.  Cohoes,  77 
Stone  V.  Hubbardston,  100  Mass.  55;  N.  Y.  88;  Putman  v.  New  York,  etc. 
Bemis  v.  Arlington,  114  Mass.  508 ;  R  Co.,  47  Hun,  489,  442 ;  Baldwin  v. 
Wright  V.  Templeton,  182  Masa  50.  Greenwoods  T.  Ca,  40  Conn.  288; 


7  Sherwood  v.  Hamilton,  87  Up^  Can.  Q.  B.  410. 
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risdictions  is  that  when  an  accident  happens  from  a  defect 
existing  in  a  highway  as  the  result  of  negligence,  the  fact  that 
the  horse  was  at  the  time  uncontrollable  or  running  away  is 
not  a  defense  to  an  action  to  recover  for  the  injury.  The 
Connecticut  court  say :  "  The  failure  of  a  traveler  to  be  con- 
tinually present  with  his  team  up  to  the  time  and  place  of  in- 
jury, when  that  failure  proceeds  from  some  cause  entirely  be- 
yond his  control  and  not  from  any  negligence  on  his  part, 
ought  not  to  impose  upon  him  the  loss  from  such  injury,  par- 
ticularly when  the  direct  cause  of  the  same  is  the  negligence 
of  some  other  party;  the  loss  should  be  charged  upon  the 
party  guilty  of  the  first  and  only  negligence.  If  the  plaintiff 
is  in  the  exercise  of  ordinary  care  and  prudence  and  the  in- 
jury is  attributable  to  the  negligence  of  the  defendants,  com- 
bined with  some  accidental  cause  to  which  the  plaintiff  has 
not  negligently  contributed,  the  defendants  are  liable."  N"or 
will  the  fact  that  the  horse  of  the  plaintiff  was  uncontrollable 
for  some  distance  before  the  injury  change  or  in  any  way  af- 
fect the  liability  of  the  defendant.*  But  this  principle  is  not 
to  be  extended  to  a  case  in  which  the  horse  is  left  tied  to  a 
post  and  breaks  away  therefrom  and  goes  over  an  unguarded 
bank,  where  he  would  not  have  been  driven  by  a  prudent 
driver.*  It  may,  however,  apply  where  the  first  cause  lead- 
ing to  the  injury  happened  outside  of  the  defendants'  road, 
as  where  the  horse  became  uncontrollable  through  fright  upon 
a  road  for  which  defendants  were  not  responsible  and  ran 
from  there  upon  private  property,  thence  to  the  original  road, 
and  finally  and  without  a  driver  upon  defendants'  turnpike.' 
In  a  Wisconsin  case  *  the  injured  horse  took  fright  and  escaped 
from  his  driver  while  in  a  field  and  ran  from  thence  to  the 
highway,  which  was  out  of  repair.  The  court  very  properly 
held  that  towns  are  not  bound  to  provide  roads  for  runaway 
horses.    But  if  the  highway  is  so  defective  as  to  cau^e  a  team 

HuU  V.  Kansafl,  54  Mo.  698 ;  Hunt  v.  ^  Baldwin  v.  Greenwoods  T.  Co.,  40 
Pownal,  9  Vt  411 ;  Winship  v.  En-  Conn.  288 ;  approved  in  Ring  v.  Co- 
field.  42  N.  H.  197 ;  Hey  v.  Philadel-  hoes,  77  N.  Y.  88,  8a 
pbia,  81  Pa.  St  44 ;  Byerly  v.  Ana-  ^  Moss  v.  Burlington,  60  Iowa,  48a 
mosa,  79  Iowa,  204 ;  Manderschid  v.  '  Baldwin  v.  Greenwoods  T.  Ca,  40 
Dubuque,  25   Iowa,  108;    Ward  v.  Conn.  28a 

North  Haven,  48  Conn.  148 ;  Camp-  ^  Jackson  v.  Bellevieu,  80  Wis.  250. 
bell  V.  Stillwater,  82  Mina  80a 
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to  become  frightened  the  town  is  liable.*  If  a  traveler,  while 
asing  due  care,  is  exposed  to  imminent  danger  by  a  defect  in 

the  highway,  and  to  avoid  the  probable  consequences  of  com- 
ing in  contact  with  the  defect  and  as  a  reasonable  precaution 
turns  his  horse,  whereby  his  vehicle  is  brought  into  collision 
with  another  vehicle,  which  would  not  have  happened  if  the 
horse  had  not  been  turned,  the  defect  may  be  regarded  as  the 
sole  cause  of  the  injury.* 

1  KeUey  v.  Fond  du  Lac,  81  Wis.  If  the  objection  was  that  the  injorv 

179 ;  Hodge  v.  Bennington,  48  Yt  451.  was  caused  by  the  combined  effect  of 

^Flagg  v.  Hudson,  142  Mass.  280.  an  obstruction  or  want  of  repair  in 
It  is  difficult  to  harmonize  the  Mas-  the  road,  and  the  want  of  ordinary 
sacbusetts  cases  on  the  question  of  care,  diligence  or  skiU  on  the  part  of 
consequential  damages  for  injuries  the  plaintiff  in  reference  to  his  bar- 
on highways.  It  was  ruled  in  Palmer  ness,  his  horses  or  his  carriage,  or  the 
V.  Andover,  2  Cush.  600,  that  a  town  use  of  the  road,  it  would  be  very 
was  liable  where  the  primary  cause  clear  that  the  plaintiff  could  not  re- 
of  the  injury  was  a  pure  accident:  a  cover.  He  must  be  without  fault  in 
nut  getting  loose  and  dropping  from  this  respect ;  and  if  not  so,  although 
a  bolt,  the  horses  were  detached  from  the  highway  be  out  of  repair,  the 
a  carriage  while  descending  a  hill,  at  town  is  not  liabla  But  is  the  like  effect 
the  foot  of  which  the  road  abruptly  to  follow  when  there  is  a  defect  in 
turned  to  the  right  on  the  bank  of  a  the  road,  but  the  accident  or  injury 
mill  pond,  into  which,  by  going  is  attributable  in  ^.lart  to  a  defect  in 
straight  on,  the  carriage  plunged,  on  the  carriage  or  harness,  which  defect 
account  of  the  absence  of  any  rail-  was  unknown  to  the  plaintiff,  and 
ing.  The  court  say :  "  The  .  .  .  which  was  of  such  a  character  that 
question  .  .  •  whether,  in  case  of  it  might  have  existed,  and  yet  no 
an  injury  received  whUe  traveling  fault  or  negligence  be  chargeable  by 
upon  a  public  way,  shown  to  be  de-  reason  thereof  to  the  plaintiff?  We 
fective,  but  where  the  accident  or  should  be  slow  to  adopt  or  sanction 
injury  is  attributable  in  part  to  a  de-  any  principles  in  reference  to  this 
feet  in  the  carriage  or  harness,  but  class  of  actions  that  would  in  so 
occurring  under  such  circumstances  many  cases  render  the  statute  nuga- 
as  show  that  the  plaintiff  was  chaige-  tory.  If  the  circumstance  that  some 
able  with  no  fault  or  negligence  in  accident  or  casualty  occurred,  as  the 
the  matter,  the  town  is  liable  for  the  primary  cause,  and  which  by  reason 
damage,  is  one  not  free  from  diffi-  of  a  defect  in  the  road,  and  through 
culty.  Against  maintaining  such  their  combined  operation,  caused  the 
action,  it  is  strongly  urged  that  the  damage  to  the  plaintiff,  would  de- 
injury  is  not  fairly  imputable  to  the  prive  the  party  of  recovering  dam- 
defect  in  the  highway;  and  inasmuch  ages,  the  protection  to  the  traveler 
as  it  resulted,  at  least  in  part,  from  would  be  very  much  restricted.  It 
causes  for  which  the  town  was  not  is  the  ordinary  course  of  events,  and 
responsible,  and  over  which  it  had  no  consistent  with  a  reasonable  degree 
control,  the  town  should  not  be  of  prudence  on  the  part  of  the  trav- 
chargeable  with  damages  therefor.  eler,that  accidents wiU occur;  horses 
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§  27.  Negligence  of  third  person.  It  was  formerly  the 
law  in  England  that  the  negligence  of  the  driver  of  a  pablic 
conveyance  was  imputable  to  a  passenger  therein,  although  the 
latter  exercised  no  control  over  the  former.*  This  doctrine 
was  not  authoritatively  disapproved  of,  although  it  was  much 
commented  on  and  shaken,  until  1888,  when  it  came  before  the 
house  of  lords  in  Mills  v.  Armstrong,^  with  the  result  that  the 
whole  foundation  on  which  it  rested  was  removed.  The 
theory  has  but  little  support  in  the  American  cases :  except 

may  be  frightened,  the  harness  may  jury  were  not  coincident,  but  were 
break,  a  bolt  or  screw  may  be  dropped,  separate  and  produced  by  separate 
To  guard  against  damage  by  such  causes.  The  effect  of  the  accident  as 
accidents  the  law  requires  suitable  procuring  cause  was  complete  when 
railings  and  barriers,  a  proper  width  the  horse,  frightened  by  the  falling 
of  the  road,  and  whatever  may  be  of  the  cross-bar  and  thills  upon  his 
reasonably  required  for  the  safety  of  heels,  became  detached  from  the 
the  traveler.  It  seems  to  us  that  sleigh  and  had  escaped  from  the  con- 
when  the  loss  is  the  combined  result  trol  of  the  driver.  The  blind  vio- 
of  an  ace  dint  and  of  a  defect  in  the  lence  of  the  animal,  acting  without 
road,  and  Uie  damage  would  not  have  guidance  or  direction,  became,  in  the 
been  sustained  but  for  the  defect^  course  and  order  of  incidents  which 
although  the  primary  cause  be  a  ensued,  the  supervening  and  prox- 
pure  accident,  yet^  if  there  be  no  imate  cause  of  the  injury  infiicted 
fault  or  negligence  on  the  part  of  the  by  his  running  against  a  wood-pile, 
plaintiff,  if  the  accident  be  one  which  which  constituted  an  unlawful  ob- 
oommon  prudence  and  sagacity  could  struction  and  defect  in  the  highway. 
not  have  foreseen  and  provided  In  this  succession  of  events,  it  hap- 
against,  the  town  is  liable."  In  Davis  pens  that  the  accident  placed  the 
v.  Dudley,  4  AUen,  557  {decided  seven  owner  in  a  situation  where  it  was  out 
years  after  Palmer  v.  Andover,  of  his  power  to  exercise  due  care 
supra),  a  town  was  held  not  to  be  over  the  horse  while  this  new  cause 
responsible  in  damages  if  a  horse  was  in  operation,  and  until  it  had  con- 
on  becoming  accidentally  frightened  tributed  to  produce  the  disaster  by 
breaks  away  from  his  driver,  and  which  his  leg  was  broken."  These 
afterwards,  while  running  at  large,  cases  and  others  in  Massachusetts  are 
meets  with  an  injury  through  a  de-  criticised  and  contrasted  in  an  inter- 
f ect  in  the  highway.  It  is  declared  esting  manner  in  Toms  v.  Whitby,  85 
that  this  case  does  not  conflict  with  Up.  Can.  Q.  B.  195,  where  a  different 
the  other,  Merrick,  J.,  saying:  "The  rule  prevailed.  Thesubstanceof  the 
facts  in  the  present  case  are  widely  opinion  in  the  case  referred  to  is 
different,  and  afford  no  occasion  for  given  in  the  first  edition  of  this 
the  application  of  the  doctrine  by  work,  vol  1,  pp.  88-47. 
which,  in  the  decision  of  that  case,  ^  Thorogood  v.  Bryan,  8  G.  B.  115, 
the  court  were  influenced  and  con-  decided  in  1849. 
trolled    Here  the  accident  and  in-  ^  18  App.  Cas.  1. 
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in  Wisconsin  ^  all  the  recent  adjudications  are  hostile  to  it.^ 
The  principle  deducible  from  these  decisions,  say  the  supreme 
court  of  Indiana,  is  that  one  who  sustains  an  injury  without 
any  fault  or  negligence  of  his  own,  or  of  some  one  subject  to 
his  control  or  direction,  or  with  whom  he  is  so  identified  in  a 
common  enterprise  as  to  become  responsible  for  the  conse- 
quences of  his  negligent  conduct,  may  look  to  any  other  per- 
son for  compensation  whose  neglect  of  duty  occasioned  the 
injury,  even  though  the  negligence  of  some  third  person  with 
whom  the  injured  person  was  not  identified  may  have  con- 
tributed thereto.'  But  this  is  not  the  rule  if  the  person  who 
is  riding  with  another  knows  of  and  acquiesces  in  the  driver's 
purpose  to  commit  a  wrong  against  a  third  party.  In  such  a 
case,  in  the  absence  of  exculpatory  evidence,  the  passenger 
will  be  presumed  to  be  co-operating  with  the  driver.* 
[47]  §  28.  Particular  injury  need  not  be  foreseen.  It  will 
appear  from  a  perusal  of  the  cases  in  which  consequential 
damages  have  been  allowed  and  from  the  principle  on  which 
they  are  recovered,  that  at  the  time  the  wrongful  act  is  done 
it  need  not  be  certain  that  such  damages  will  ensue.  It  is 
only  essential  that  the  act  have  a  tendency  and  be  likely  to 
cause  such  damages,  not  that  they  be  certain  to  follow ;  in 
this  respect  they  are  generally  contingent,  and  by  possibility 
may  not  happen.*  If  one  remove  or  destroy  a  fence  inclosing 
a  field,  or  open  a  gap  in  it,  there  is  a  possibility  that  animals 
confined  there  may  not  escape  so  as  to  encounter  danger  out- 
side ®  or  subject  the  owner  to  expense  in  recovering  them ;  * 

1  Prideauz   v.   Mineral   Point,  43  116  Ind.  121 ;  Sheffield  ▼.  Central  U. 
Wis.  518 ;  Otis  v.  Janesville^  47  id.  422.  T.  Co.,  86  Fed.  Rep.  164. 

2  Little  y.  Hackett.  116  U.  S.  866;        SKnightstown   v.  Musgrove,    116 
Wabash,  eta  Ry.  Ca  v.  Shacklet^  105  Ind.  121. 

Illi  864 ;  Carlisle  v.  Brisbane,  118  Pa.  ^  Brannen  v.  Kokomo,  etc.  Co.»  115 

St  544 ;  Railway  Co.  v.  Eadie,  48  Ohio  Ind.  115. 

St  91 ;  Philadelphia,  etc.  R,  Ca  v.  » Louisville,  etc.  Ry.  Ca  v.  Wood, 

Hoylland,  66  Md.  140;  Cuddy  T.  Horn,  118  Ind.  544^  565;  Wabash,  eta  Ry. 

46  Mich.  596 ;  New  York,  etc.  R.  Co.  Ca  v.  Locke,  112  Ind.  404 ;  Brown  v. 

y.  Steinbrenner,  47  N.  J.  L.  161 ;  Nes-  Chicago,  eta  Ry.  Ca,  54  Wis.  842 ; 

bit  y.  Gamer,  75  Iowa,  814;  Master-  Hill  v.  Winsor,  118  Masa  251 ;  Barbee 

son  y.  New  York  C.  etc.  R,  Co.,  84  v.  Reese,  60  Miss.  906. 

N.  Y.  247 ;  Knightstown  y.  Musgroye,  «  Powell  v.  Salisbury,  2  Y.  &  J.  891 ; 

7  Bennett  v.  Lockwood,  20  Wend.  223. 
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and  it  is  possible  that  other  cattle  will  not  trespass  apon  such 
field  to  destroy  a  crop  there,^  or  to  do  injury  to  an  animal 
there,*  or  to  receive  injury.'  But  the  wrong  done  in  opening 
such  inclosure  is  so  likely  to  lead  to  these  injurious  results 
that  they  are  proximate  if  they  occur.  Opening  the  fence 
does  not  cause  an  animal  to  pass  through  it ;  it  offers  the  op- 
portunity, exposes  to  injury  property  within  or  property  out- 
side of  it,  or  both.  It  is  in  this  manner  that  the  primary  and 
efficient  cause  generally  produces  consequential  damages. 
The  party  injured  in  his  person  or  property  is  by  the  wrong- 
ful act  of  another  or  his  culpable  negligence  exposed  or  left  in 
exposure  from  some  cause  imminent  and  fairly  obvious  in  ex- 
isting circumstances  or  otherwise,  and  through  such  exposure 
the  injury  ultimately  and  proximately  reaches  him.  The  [48] 
wrongful  act  is  the  cause  of  the  injury  in  the  natural  and 
probable  course  of  events  by  subjecting  the  party  injured  un- 
lawfully to  other  and  dependent  causes  from  which  the  injury 
directly  proceeds.  In  this  way  at  least  the  relation  of  cause 
arid  effect  must  be  established  between  the  wrongful  act  and 
the  injurious  consequence.*  The  owner  of  a  vessel  employed 
in  building  a  sea  wall  was  given  by  the  owner  of  the  wall  the 
exclusive  right  to  its  use  as  a  place  of  safety  for  his  vessel. 
The  master  of  another  vessel  without  permission  placed  her 
behind  the  wall  and  refused  to  move  her  when  requested, 
the  former  desiring  to  put  his  there  as  a  place  of  safety 
against  a  storm.  This  vessel  was  sunk  by  the  storm  while 
thus  excluded  from  that  position.  The  sinking  was  held  to  be 
the  proximate  consequence  of  being  denied  the  shelter  of  the 
walL*  It  is  not  required  that  the  damages  be  foreseen,  as  con- 
White  ▼.  McNett,  88  N.  Y.  871 ;  by  a  third  person  is  not  the  direct  re- 
Welch  ▼.  Piercy,  7  Ired.  L.  8W.  suit  of  the  destruction  of  the  fence 

The  act  of  opening  a  fence  which  in-  which  inclosed  the  crops  damaged, 
doees  a  pasture  in  which  horses  are  Berry  v.  San  Francisco,  etc.  R.  Co., 
kept  is  the  proximate  cause  of  injury  60  CaL  485 ;  approved  in  Durgin  v. 
to  them,  if  they  escape  and  come  into  Neal,  82  CaL  595. 
contact  with  a  barbed-wire  fence,  ^  Lee  v.  Riley,  18  C.  K  (N.  8,)  722. 
Buch  material  being  largely  used  for  '  Lawrence  v.  Jenkins,  L.  R  8  Q. 
fencing  in  the  adjacent  country.  B.  274. 
West  V.  Ward,  77  Iowa,  828.  *  Olmsted  v.  Brown,  12  Barb.  657 ; 

1  Scott  V.  Kenton,  81  BL  96.  Schumaker  v.  St  Paul  &  D.  R  Co., 

It  is  held  in  California  that  injury     46  Minn.  89. 
done  by  trespassing  animals  owned       ^Derry  v.  Flitner,  118  Mass.  181; 
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sequential  damages  from  a  breach  of  contract  must  be  con- 
templated by  the  parties  when  they  enter  into  it.*  Nor,  on 
the  other  hand,  will  the  wrong-doer  be  liable  for  every  possi- 
ble damage  which  may  indirectly  ensue  from  his  misconduct.^ 
§  29.  The  act  complained  of  must  be  the  efficient  cause. 
The  defendant's  misconduct  must  be  the  efficient  cause  and 
the  injury  which  follows  must  be  such  as  ought  to  have  been 
foreseen  as  a  probable  consequence  in  the  light  of  surrounding 
circumstances.  There  is  generally  another  and  more  imme- 
diate cause  of  the  injury ;  the  primary  cause,  to  be  deemed 
responsible  and  efficient  for  the  purpose  of  recovering  dam- 
ages, must  have  directly  set  in  motion  an  intervening  and 
more  immediate  agency  or  be  directly  in  fault  for  the  expos- 
ure of  the  injured  party  to  its  injurious  influence.  The  wrong- 
ful refusal  of  a  corporation  to  register  among  its  members  one 
who  has  purchased  shares  of  its  stock  on  the  ground  that  there 
was  a  debt  due  it  from  the  original  owner  does  not  make  it 
liable  to  such  owner  for  a  decline  in  their  value  occurring 
between  the  times  when  the  transfer  ought  to  have  been  reg- 
istered, and  when  in  fact  it  was  registered,  such  decline  dam- 
aging the  transferror  because  of  the  terms  of  the  contract 
between  him  and  the  transferee,  of  which  the  company  had 
no  notice.  There  is  no  connection  between  the  market  price 
of  the  shares  and  the  act  of  the  corporation.^  A  bridge 
erected  over  a  slough  of  the  Mississippi  river  and  a  part  of 
the  highway  from  the  business  part  of  the  city  of  Dubuque 
to  a  levee  on  said  river  became  impassable  for  want  of  repairs, 
[49]  by  reason  of  which  the  owner  of  a  lot  of  wood  which 
had  been  collected  at  the  levee  for  transportation  over  the 
bridge  was  unable  to  so  transport  it.  While  lying  there  :ciider 
these  circumstances  it  was  M^ashed  away  by  a  freshet.  The 
damages  were  held  too  remote  to  be  the  consequence  of  the  neg- 
lect to  repair  the  bridge.*  The  defendant's  negligence  did  not 
consequentially  cause  the  loss  of  the  wood,  if  it  could  be  moved 
to  a  place  of  safety  in  another  direction ;  nor  was  the  loss  by 

Tinsman  v.  Belvidere  D.  R  Ca,  26  '  SkinDer  v,  London  Marine  Ins. 

N.  J.  L.  14a  Ca,  14  Q.  R  Div.  882. 

1  Bowas  V.  Pioneer  Tow  Line,  2  ^  Dubuque,  eta  AsB'n  v.  Dubuque, 
Sawyer,  21.  80  Iowa,  17«, 

2  Beach  v.  Ranney,  2  HiU,  314. 
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fresbet  proximate  unless  according  to  the  general  experience 
it  was  a  probable  occurrence.  The  loss  of  an  office  as  the  re- 
sult of  an  assault  and  battery  has  been  held  too  remote,  and  too 
much  the  result  of  other  and  independent  causes,  to  be  taken 
into  consideration.^  So  where  the  defendant  libeled  a  concert 
singer  who,  in  consequence,  refused  to  sing  at  the  plaintiff's 
oratorio  for  fear  of  being  badly  received,  it  was  held  that  this 
damage  to  the  plaintiff  was  not  sufficiently  connected  with  the 
act  of  the  defendant.  The  refusal  to  sing  might  have  pro- 
ceeded from  groundless  apprehension  or  caprice,  or  some  other 
cause  altogether  different  than  that  alleged.^ 

1  Brown  v.  Cammings,  7  AUen,  507 ;  but  it  is  contended  that  the  damntm 

Boyoe  v.  Bayliffe,  1  Camp.  58;  Hoey  is  neither  the  natural  nor  legal  con- 

T.  Felton,  11  C  B.  (N.  S.)  142;  Burton  sequence  of  the  injuria,  and  that, 

T.  Pinkerton,  L.  R  2  Exch.  840.  consequently,  the  action  is  not  main- 

*  Ashley  ▼.  Harrisou,  1  Eep.  48L  In  tainable^  as  the  breaking  of  her  con- 
Taylor  ▼.  Neri,  id.  886,  it  appeared  tract  was  the  spontaneous  act  of  Miss 
that  the  defendant  beat  an  actor  and  Wagner  herself,  who  was  uuder  no 
thereby  disabled  and  prevented  him  obligation  to  yield  to  the  persuasion 
from  performing  hisengagement  with  or  procurement  of  the  defendant  An- 
the  plaintiff.  It  was  held  that  the  in-  other  case  of  Vicars  v.  Wilcocks,  8 
jury  to  the  manager  was  too  remota  East^  1,  which,  though  it  has  been 

These  two  cases  came  under  criti-  brought  into  question,  has  never  been 
cism  in  the  subsequent  case  of  Lum-  directly  overruled,  was  relied  upon  as 
ley  V.  Gye,  2  K  &  R  216,  which  was  an  authority  upon  this  point  for  the 
an  action  by  the  manager  of  a  thea-  defendant  That  case,  however,  is 
tre  against  the  manager  of  a  rival  clearly  distinguishable  from  the  pres- 
theatre  for  procuring  a  singer  to  ent  upon  the  ground  suggested  by 
break  her  engagement  The  circum-  Lord  Chief  Justice  Tindal  in  Ward  v. 
stance  that  the  plaintiff  had  an  action  Weeks,  7  Bing.  211, 215,  that  the  dam- 
against  the  singer  herself  upon  her  age  in  that  case,  as  well  as  in  Vicars 
agreement  was  overruled,  and  the  v.  Wilcocks,  was  not  the  necessary 
plaintiff  recovered  on  the  principle  consequence  of  the  original  slander 
that  the  defendant  incurred  the  same  uttered  by  the  defendants,  but  the 
liability  for  interfering  with  such  a  result  of  spontaneous  and  unauthor- 
servant  as  any  other.  Wightman,  J.,  ized  communications  made  by  those 
said :  "  In  the  present  case  there  is  to  whom  the  words  were  uttered  by 
the  malicious  procurement  of  Miss  the  defendant&  The  distinction  is 
Wagner  to  break  her  contract,  and  taken  in  Green  v.  Button,  2  C,  M.  &  R 
the  consequent  loss  to  the  plaintiff.  707,  in  which  it  was  held  that  the  ac- 
Why,  then,  may  not  the  plaintiff  tion  was  maintainable  against  the 
maintain  an  action  on  the  case?  Be-  defendant  for  maliciously  and  wrong- 
cause,  as  it  is  said,  the  loss  or  damage  fully  causing  certain  persons  to  re- 
is  not  the  natural  or  legal  conse-  fuse  to  deliver  goods  to  the  plaintiff 
quence  of  the  acts  of  the  defendant  by  asserting  that  he  had  a  lien  upon 
There  istheif^'uriaajid  the  damnum;  them  and  ordering  these  persons  to 
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[50]  §  30.  Same  subject.  A  lease  of  a  canal  was  made  by 
commissioners  of  navigation  under  a  statute  providing  that  if 
the  lessee  should  permit  the  work  to  be  out  of  repair  the  com- 
missioners should  give  him  notice  to  repair,  and  on  his  neglect- 
ing to  make  the  repairs  they  might  make  them  and  pay  the 
expenses  out  of  the  tolls.  A  lock  forming  part  of  the  canal 
fell  and  detained  a  barge.  In  an  action  for  that  detention 
agiiinst  the  commissioners  for  neglecting  to  give  notice  to  the 
lessee  to  repair,  it  was  held  that  the  action  would  not  lie  be- 
cause the  detention  was  not  a  damage  naturally  flowing  from 
the  alleged  neglect,  it  not  being  shown  that  if  such  notice  had 
been  given  the  lessee  would  have  repaired  or  that  the  com- 
missioners would  have  done  so.  Pollock,  C.  B. :  "  To  say  that 
the  damage  could  be  the  consequence  of  the  wrongful  act  or 
omission  is,  in  our  judgment,  to  assert  a  false  proposition  of 
law.  The  surmise  is, —  if  the  notice  had  been  given  the  repairs 
would  have  been  done  and  the  lock  would  not  have  fallen  in, 
and  so  not  giving  notice  caused  the  lock  to  fall  in.  As  we 
have  said,  this  is  not  proved ;  but  it  is  not  the  proximate,  nec- 
essary or  natural  result  of  not  giving  notice.  The  not  giving 
notice  is  not  suflBlcient  to  bring  about  the  result ;  the  giving  of 
it  would  not  be  suflBlcient  to  hinder  it."  *  Here  the  immediate 
cause  of  the  detention  was  the  obstruction  and  want  of  repair 
[51]  of  the  canal ;  the  alleged  wrong  of  the  defendant  did  not 
put  the  canal  out  of  repair,  and  as  the  commissioners  were  not 

retain  the  goods  until  further  orders  age  results  to  the  party  injured 
from  him.  It  was  urged  for  the  de-  through  the  intervention  of  the  legal 
fendant  in  that  case  that  as  the  per-  and  innocent  acts  of  third  parties,  for 
sons  in  whose  custody  the  goods  were,  in  such  instances  damage  is  regarded 
were  under  no  legal  obligation  to  as  occasioned  by  the  wrongful  cause, 
obey  the  orders  of  the  defendant,  it  and  not  by  those  which  are  not 
was  a  mere  spontaneous  act  of  these  wrongful ;  as  where  one  who  desires 
persons  which  occasioned  the  dam-  to  make  the  customer  of  another  be- 
age  to  the  plaintiff ;  but  the  court  lieve  that  the  work  done  for  him  is 
held  the  action  maintainable  though  badly  done,  and  to  accomplish  that 
the  defendant  did  make  the  claim  as  end  loosens  a  shoe  put  on  the  custom- 
of  right,  he  having  done  so  mall-  er*s  horsa  In  such  case  the  person 
ciously,  and  without  any  reasonable  who  defames  the  horseshoer  is  re- 
cause,  and  the  damage  accruing  sponsible  to  him  for  the  loss  of  the 
thereby."  patronage  which  may  result  from  his 
The  doctrine  of  Vicars  v.  Wilcocks  act  Hughes  v.  McDonough,  48  N.  J. 
and  cases  of  that  class  does  not  ex-  L.  459. 
elude  responsibility  when  the  dam-        i  Walker  v.  Goe^  8  H.  &  N.  895. 
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absolutely  required  to  do  anything  but  give  notice,  as  a  step 
towards  repair,  it  could  not  be  assumed  as  matter  of  law  that 
doing  so  would  have  caused  the  repair  to  be  made.  Tlie  rela- 
tion of  cause  and  effect  between  the  wrongful  act  and  the 
alleged  injurious  consequence  was  not  established.  It  is  in- 
dispensable that  the  plaintiff  should  show  not  only  that  he  has 
sustained  dcmuige^  and  that  the  defendant  has  committed  a  tort^ 
bat  that  the  damage  is  the  clear  and  necessary  consequence  of 
the  tort,  and  that  it  can  be  clearly  defined  and  ascertained.^ 

An  action  on  the  case  was  brought  by  a  creditor  against  his 
debtor  and  another  for  confederating  together  to  prevent  the 
plaintiff  from  obtaining  security  for  the  payment  of  his  debt ; 
they  were  charged  with  having  accomplished  that  wrong  by 
removing  the  debtor's  property  from  his  possession  to  that  of 
his  confederate,  who  secured  it  or  its  proceeds,  and  thus  pre- 
vented its  attachment.  The  plaintiff  had  obtained  judgment, 
and  the  debtor  had  relieved  himself  from  the  execution  against 
his  body  by  taking  the  poor-debtor's  oath,  and  the  debt  re- 
mained wholly  unpaid.  The  case  was  proved  except  the  con- 
spiracy. It  was  held  that  the  action  could  not  be  maintained. 
Among  other  reasons  for  this  conclusion  was  the  uncertainty 
of  the  plaintiff's  damage.  Metcalf ,  J.,  said :  '^  How  could  this 
plaintiff  prove  that  he  suffered  any  damage  from  the  acts  of 
the  defendant  which  are  averred  in  the  declaration  ?  How 
could  he  prove  that  he  would  have  secured  his  debt  by  attach- 
ing the  property  of  his  debtor  if  the  defendant  had  not  inter- 
meddled with  it?  Other  creditors  might  have  attached  it 
before  him,  or  it  might  have  been  stolen  or  destroyed  while 
in  the  debtor's  possession.  The  fact  that  the  plaintiff  has  suf- 
fered actual  damage  from  the  defendant's  conduct  is  not 
capable  of  legal  proof,  because  it  is  not  within  the  compass  of 
human  knowledge,  and  therefore  cannot  be  shown  by  human 

1  Lamb  v.  Stone,  11  Pick.  527 ;  Ver-  after  the  second  fire  starts.  Although 

non  v.  Keys,  12  East,  682 ;  Morgan  v.  such  failure   to  act  is  culpable  it 

Bliss,  2  MassL  111.  neither  adds  to  the  original  force  nor 

The  causation  between  a  fire  neg-  gives  it  new  direction,  and  hence  in 

ligently  started  and  which  is  sup-  tracing  back  the  line  of  causation  it 

poeed  to  have  been  extinguished,  but  wiU    not  be    noticed  as   a   potent 

which  starts  up  again,  is  not  severed  agency.     Wiley  v.  West  Jersey  R. 

by  the  non-action  of  a  third  person  Co.,  44  N.  J.  L.  247. 
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testimony.   It  depends  on  numberless  unknown  contingencies, 
and  can  be  nothing  more  than  a  matter  of  conjecture."* 
[52]    §  31,  Same  subject.    A  demurrer  was  allowed  to  a 
declaration  which  stated  that  the  defendant  and  a  confederate 

1  Wellington  v.  Small,  8  Cush.  145.  that  the  injury  was  by  disturbing  the 
In  Randall  v.  Hazelton,  12  Allen,  dippers  in  the  exercise  of  their  right 
412,  a  mortgagee  voluntarily  prom-  or  employment,  which  it  seems  by 
ised  the  mortgagor  not  to  act  under  some  statutes  they  were  entitled  to." 
a  power  of  sale  contained  in  a  mort-  Hutchins  v.  Hutchins,  7  Hill,  104 ; 
gage  without  a  notice  to  him ;  he  Burton  v.  Henry,  90  Ala.  281. 
was  afterwards  induced  by  the  false-  In  Bradley  v.  Fuller,  118  Mass.  239, 
hood  of  the  defendants  to  assign  the  the  court  stated  the  material  allega- 
mortgage  to  one  M.  for  their  benefit,  tions  of  the  declaration,  which  was 
and  then  caused  such  foreclosure  to  held,  on  demurrer,  not  to  state  a 
take  place  in  a  manner  to  avoid  no-  cause  of  action,  to  be  that  the  de- 
tice  reaching  the  plaintiff,  who  was  fendant  orally  represented  to  the 
compelled  to  pay  (500  to  get  a  deed  plaintiff  that  a  corporation  of  which 
of  the  property.  The  case  was  de-  he  was  treasurer,  and  whose  overdue 
termined  on  demurrer  against  the  note  the  plaintiff  then  held,  owed  no 
plaintiff.  The  promise  of  the  mort-  other  debts,  and  had  no  attachments 
gagee  was  gratuitous,  and  therefore  upon  its  property ;  that  the  repre- 
neither  he  nor  an  assignee  would  do  sentation  was  fraudulently  and 
any  legal  wrong  by  foreclosing  ac-  falsely  made  for  the  purpose  of  in- 
cording  to  the  power  in  the  mort-  ducing  the  plaintiff  no't  to  commence 
gage.  The  damage  was  held  to  re-  suit  upon  his  note  until  the  corporate 
suit  from  the  foreclosure  and  not  property  could  be  placed  beyond  the 
from  the  alleged  wrong.  "  Damages,"  reach  of  attachment  by  the  plaintiff ; 
say  the  court,  *'  can  never  be  recov-  that  all  the  property  of  the  company 
ered  where  they  result  from  the  law-  was  afterwards  attached  and  sold  on 
ful  act  of  the  defendant"  The  bene-  execution  upon  another  debt;  and 
fit  of  that  gratuitous  promise  was  that  the  plaintiff,  induced  by  the 
not  a  matter  of  legal  right,  and  representations  not  to  enforce  his 
though  it  would  have  been  kept  but  claim  by  suit  lost  his  debt  against 
for  the  defendant's  fraudulent  con-  the  company.  In  one  count  tlie 
tract,  and  the  plaintiff  saved  from  plaintiff  states  that  he  "  was  induced 
the  loss  whirh  resulted  from  the  to  forbear  securing  payment  of  his 
sale,  yet  that  fraud  was  not  action-  note  by  an  attachment  of  said  prop- 
able  because  it  did  not  affect  any  erty,  as  he  might  and  would  have 
legal  right;  it  could  not  be  said  to  done  but  for  said  false  representa- 
be  an  invasion  of  such  a  right  "to  tion."  The  court  say:  '* Under  the 
deprive  the  plaintiff  even  by  false-  law  as  laid  down  by  this  court,  the 
hood  of  the  benefit  of  this  gratuitous  facts  stated  in  these  counts  do  not 
undertaking."  The  court  say :  **  In  show  a  legal  cause  of  action,  or  that 
the  Tunbridge-Wells  Dippers'  case,  3  the  plaintiff  has  suffered  any  legal 
Wils.  414,  while  the  court  remark  damaga  There  is  no  attachment  or 
that  there  was  a  real  damage  in  de-  attempt  to  attach,  on  the  part  of  the 
priving  the  plaintiff  of  some  gratuity,  plaintiff,  alleged ;  it  does  not  appear 
they  also  say  in  the  same  sentence  that  by  reason  of  the  alleged  repre- 
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conspired  to  and  did  obtain  possession  of  a  portion  of  plaint- 
iffs  premises  by  falsely  pretending  that  it  was  wanted  for  a 
lawful  trade,  and  then  set  up  an  illicit  still  there;  that  by 
falsely  pretending,  and  by  divers  false  and  fraudulent  means 
and  devioes,  they  made  it  appear  and  be  believed  that  it  was 
the  plaintiff  who  set  up  such  still  and  was  the  proprietor  [53] 
thereof;  that  thereby  he  was  convicted  of  keeping  illicit  stills. 
It  was  held  that  the  damage  was  not  the  natural  and  proximate 
oonseqaence  of  the  defendant's  act.^  Where  a  trespassing 
horse  kicked  a  child,  it  was  held  that  the  injury  was  not  the 
natural  consequence  of  the  trespass  in  the  absence  of  evidence 
that  the  defendant  knew  that  the  horse  was  vicious.  The 
court  said  to  entitle  the  plaintiff  to  maintain  an  action  it  is 
necessary  to  show  a  breach  of  some  legal  duty  due  from  the 
defendant  to  the  plaintiff.  And  if  there  was  negligence  on 
the  part  of  the  owner  of  the  horse  in  permitting  him  to  be  at 
large,  it  did  not  appear  to  be  connected  with  the  damage 
of  which  the  plaintiff  complains.  "The  owner  of  a  horse 
must  bo  taken  to  know  that  the  animal  will  stray  if  not  prop- 
erly secured,  and  may  find  its  way  into  his  neighbor's  corn  or 

sentatioDB  he  lost  aoything  which  he  ertv.    The  plaintiff  alleged  that  he 

ever  had.  Taking  these  counts  in  the  might  and  would  have  attached  it 

most  favorable  sense  for  the  plaintiff,  but  for  the  fraudulent  representa- 

th.'y  simply  charge  that  the  plaintiff,  tiona    Tlie  court,  on  demurrer,  held 

induced  by  the  falsehood  alleged,  re-  it  "necessarily  uncertain"  that  this 

f rained  from  carrying  into  effect  an  purpose  would  be  executed ;  and  so 

intention  to  attach ;    and  that  an-  much  so,  that  the  law  will  not  accept 

other  creditor  did  attach  and  apply  the  allegation  as  stating  a  provable 

the  company's  property  to  the  pay-  fact,  and  it  is  therefore  not  admitted 

ment  of  his  debt  It  must  necessarily  by  a  demurrer.    It  certainly  cannot 

be  mioertain  whether  the  plaintiff  be  maintained,  as  a  matter  of  law, 

would  have  attached  the  property  that  no  damages  can  be  recovered  on 

and  applied  it  to  the  payment  of  his  the  basis  of  frustrating  an  intention, 

debt  if  the  alleged  representation  had  the  carrying  out  of  which,  in  the  f  ut- 

not  been  made."  ure,  is  lawful,  and  would  secure  an 

It  seems  to  the  writer  that  this  advantage  or  prevent  a  loss.    That  it 

case  was  erroneously  decided    The  may  be  proved  that  an  intention  will 

law  recognizes  the  value  of  the  pref-  be  carried  out  where  the  party  has 

erence  which  one  creditor  by  dili-  the  abilit]fs  and  his  interest  requires 

genoe  may  obtain  by  a  first  attach-  it  to  be  executed,  is  legally  assumed 

ment  of  the  property  of  an  insolvent  in  a  multitude  of  cases. 

debtor.    Its  practical  value  was  iUus-  ^  Barber  v.  Lesiter,  7  C.  B.  (N.  S.) 

trated  by  that  case.    The  debtor  was  17& 
liable  to  attachment^  and  had  prop- 
Voul  — 6 
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pasture.  For  a  trespass  of  that  kind  the  owner  is,  of  course, 
responsible.  But  if  the  horse  does  something  which  is  quite 
[54]  contrary  to  his  ordinary  nature,  something  which  his 
owner  has  no  reason  to  expect  him  to  do,  he  has  the  same 
sort  of  protection  that  the  owner  of  a  dog  has,  and  everybody 
knows  that  it  is  not  at  all  the  ordinary  habit  of  a  horse  to 
kick  a  child  on  a  highway.  It  was  assumed  that  the  injury 
to  the  plaintiff  was  caused  by  the  horse  having  viciously  kicked 
him,  as  a  horse  of  ordinary  temper  would  not  have  done; 
therefore  the  plaintiff  was  bound  to  show,  and  did  not,  that 
the  defendant  knew  that  the  horse  was  subject  to  that  infirm- 
ity of  temper." '  In  a  subsequent  case  a  mare  strayed  into 
the  plaintiffs  pasture  and  there,  from  some  unexplained  cause, 
kicked  the  plaintiff's  horse  and  broke  his  leg,  and  he  was  nec- 
essarily killed.  Erie,  C.  J. :  "  The  contest  at  the  trial  seems 
to  have  been  whether  or  not  the  mare  was  of  a  ferocious  or 
vicious  disposition,  and  whether  the  defendant  knew  it.  But 
I  think  it  was  not  necessary  to  go  into  that  question,  because 
the  act,  which  upon  the  evidence  must  be  presumed  to  have 
caused  the  injury,  was  not  one  which  was  characteristic  of 
vice  or  ferocity  in  the  mare  in  the  ordinary  sense.  The  ani- 
mal had  strayed  from  its  own  pasture,  and  it  was  impossible 
that  her  owner  could  know  how  she  would  act  when  coming 
suddenly  in  the  night-time  into  a  field  among  strange  horses. 
That  constitutes  the  difference  between  this  case  and  those 
relied  on  by  the  defendant,  and  supports  the  summing  up  of 
the  j6dge  when  he  said  it  was  not  a  question  of  vice  or  scienter 
in  the  ordinary  sense."  The  defendant  was  held  responsible 
for  the  mare's  trespass,  the  damage  not  being  remote.' 

Upon  the  trial  of  an  action  for  the  enticement  of  servants 
from  the  employment  of  another,  it  was  held  erroneous  to 
per^nit  evidence  of  consequential  damages  to  the  effect  that 
the  servants  plaintiff  first  employed  had  provisions  and  those 
he  subsequently  employed  to  take  their  places  had  not,  by 
which  he  was  compelled  to  furnish  provisions,  and,  making  a 
poor  crop,  such  perdbns  were  unable  to  pay  him  for  the  pro- 

iCox  V.  Burbidge,  18  G  R  (N.  &)  «Lee  v.  Riley,  18  G  B.  (N.  &)  722; 

430;  Jackson  v.  Smithson,  15  M.  &  Barnes    v.    Chapin,   4   Allen,   444; 

W.  563 ;  Hudson  v.  Boberts,  6  Exch.  Dnnckle  v.  Kocker,  11  Barb.  387 ; 

697.  Lyons  v.  Merrick,  106  Mass.  71. 
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visions  famished  out  of  their  share  of  the  crop,  by  which  he 
was  damaged.^ 

§  32.  Breach  of  statutory  duties.  Whenever  an  ac-  [55] 
tion  is  brought  for  breach  of  duty  imposed  by  statute  the 
party  bringing  it  must  show  that  he  had  an  interest  in  the 
performance  of  the  duty  and  that  the  duty  was  imposed  for 
his  benefit.  But  where  the  duty  was  created  or  imposed 
for  the  benefit  of  another  and  the  advantage  to  be  derived 
to  the  party  complaining  of  its  breach  from  its  performance 
is  merely  incidental  and  no  part  of  the  design  of  the  statute, 
no  such  right  is  created  as  forms  the  subject  of  an  action.  A 
private  person  might  make  a  profit  by  the  performance  of  the 
duty,  but  the  breach  of  that  duty,  while  it  would  naturally 
deprive  him  of  that  benefit,  is  not  a  wrong  to  him.  The  loss 
of  such  a  benefit  is  not  in  a  legal  sense  an  injury.  Though 
actual,  it  is  not  a  legal  consequence  of  the  delinquency.  Thus, 
a  postmaster  bound  by  an  act  of  congress  to  advertise  uncalled- 
for  letters  in  a  newspaper  of  a  particular  description  commits 
no  legal  wrong  to  the  proprietor  of  such  a  paper  when  he 
omits  such  publication  or  gives  the  business  to  a  paper  of  a 
different  description.*  If  the  non-performance  of  a  duty  re- 
sults in  injury  to  a  third  person  the  delinquent  party  is  re- 
sponsible to  him.  Thus,  where  the  owner  of  a  water  channel 
or  cut,  made  pursuant  to  authority  of  the  state  and  open  for 
the  use  of  all  vessels  whose  owners  comply  with  the  pre- 
scribed conditions,  refused  to  allow  to  a  tug  necessarily  em- 
ployed to  tow  a  vessel  through  it  access  to  the  vessel,  he  is 

1  Salter  v.  Howard,  48  Ga.  601.  iff  could  not  baye  prevented  by  rea- 

Under  a  statute  wbich  makes  the  sonable  diligence  and  which  are  at- 

penon  who  contracts  with,  decoys  or  tributable  to  defendant's  act    Mc- 

entices  away  any  person  in  the  em-  Cutchin  v.  Taylor,  11  Lea  (Tenn.X 

ploy  of  another  who  was  entitled  to  259. 

the  services  of  the  person  enticed  lia-  In  Georgia  the  damages  which 
ble  for  all  such  damages  as  the  orig-  may  be  recovered  for  enticing  away 
inal  en^ployer  may  reasonably  sus^  the  servant  of  another  include  the 
tain  by  the  loss  of  the  labor  of  such  profits  of  the  servant's  labor,  and  the 
employee,  it  is  competent  to  consider  loss  sustained  by  the  plaintiffs  ina- 
the  reasonable  cost  of  procuring  bility  to  improve  his  property  in  con- 
other  labor,  the  damages  resulting  to  sequence.  Smith  v.  Goodman,  75 
crops  from  delay  in  planting,  or,  if  Ga.  198. 

planted,  from  failure  to  work  them,  ^  Strong  v.  Campbell,  11  Barb.  185. 
and  such  kindred  damages  as  plaint- 
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responsible  to  her  owner  for  damage  resulting  from  the  dis- 
cbarge of  her  cargo  by  lighters.* 

§  33,  Iiijury  through  third  person.  Where  the  plaintiff 
sustains  injury  from  the  defendant's  conduct  to  a  third  per- 
son it  is  too  remote,  if  the  plaintiff  sustains  no  other  than  a 
contract  relation  to  such  third  person,  or  is  under  contract 
obligation  on  his  account,  and  the  injury  consists  only  in  im- 
pairing the  ability  or  inclination  of  such  third  person  to  per- 
form his  part,  or  in  increasing  the  plaintiff's  expense  or  labor  of 
fulfilling  such  contract,  unless  the  wrongful  act  is  wilful  for 
that  purpose.*  A.,  who  had  agreed  with  a  town  to  support 
for  a  specific  time  and  for  a  fixed  sum  all  the  town  paupers, 
in  sickness  and  in  health,  was  held  to  have  no  cause  of  action 
against  S.  for  assaulting  and  beating  one  of  the  paupers, 
whereby  A.  was  put  to  increased  expense.  The  damage  was 
held  too  remote  and  indirect.'  A  stockholder  in  a  bank  can- 
not maintain  an  action  against  its  directors  for  their  negli- 
gence in  so  conducting  its  affairs  that  its  whole  capital  stock 
is  lost  and  the  shares  therein  rendered  worthless ;  nor  for  the 
malfeasance  of  the  directors  in  delegating  the  whole  control 
of  the  affairs  of  the  bank  to  the  president  and  cashier,  who 
wasted  and  lost  the  whole  capital.*  The  direct  injury  is  to 
[56]  the  corporation,  and  only  remotely  to  the  stockholders. 
The  latter  have  a  remedy,  in  theory,  though  often  inadequate, 
in  the  power  of  the  corporation  in  its  corporate  capacity  to 
obtain  redress  for  injuries  done  to  the  common  property  by 
the  recovery  of  damages.*  A  party  who  by  contract  was,  he 
furnishing  the  raw  material,  to  have  all  the  articles  to  be 
manufactured  by  an  incorporated  company,  was  held  not  en- 
titled to  maintain  an  action  against  a  wrong-doer  who  by 
trespass  stopped  the  company's  machinery  so  that  it  was  pre- 
vented from  furnishing,  under  that  contract,  manufactured 
goods  to  so  great  an  extent  as  it  otherwise  would  have  done.* 
A  creditor  can  maintain  no  action  against  one  who  has  forged 
a  note  by  which  the  dividends  from  an  estate  were  dimin- 
ished.^   An  insurance  company  cannot  recover  from  a  wrong- 

i  Buffalo  B.  Ca  V.  MUby,  68  Texas,  <  Smith  v.  Hurd,  12  Met  871. 

492.  ft  Smith  v.  Hurd,  12  Met  871. 

•  Lumley  v.  Gye,  2  El.  &  El.  2ieb  «Dale  v.  Grant,  84  N.  J.  L.  142. 

<  Anthony  t.  Slaid,  11  Met  290.  7  Cunningham  v.  Brown,  18  Vt  12& 
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doer  who  causes  the  loss  insured  against  the  money  paid  to 
satisfy  such  loss.^  A  man  drafted  into  the  military  service 
deserted,  and  another  who  had  been  drawn  as  an  alternate  to 
serve  in  such  a  contingency,  and  was  consequently  obliged  to 
and  did  serve,  was  held  to  have  no  legal  claim  against  the  de- 
serter for  the  loss  and  injury  of  doing  so.^  But  where  a  trades- 
man or  mechanic  is  defamed  in  his  business  or  avocation  by  a 
false  and  fraudulent  device  practiced  upon  one  of  his  custom- 
ers, the  person  who  is  guilty  of  such  fraud  is  responsible  for 
a  loss  of  patronage  flowing  therefrom,  although  the  customer 
was  also  wronged  by  the  act.* 

§  34.  Liability  as  aflfected  by  extraordinary  clrcnm- 
stanees.  There  must  not  only  be  a  legal  connection  between 
the  injury  and  the  act  complained  of,  but  such  nearness  in  the 
order  of  events  and  closeness  in  the  relation  of  cause  and  effect 
that  the  influence  of  the  injurious  act  may  predominate  over 
that  of  other  causes,  and  concur  to  produce  the  consequence 
or  be  traced  to  those  causes.  To  a  sound  judgment  must  be 
left  each  particular  case.  The  connection  is  usually,  but  not 
always,  enfeebled  and  the  influence  of  the  injurious  act  con- 
trolled, where  the  wrongful  act  of  a  third  person  intervenes, 
or  where  any  new  agent  introduced  by  accident  or  design  be- 
comes more  powerful  in  producing  the  consequence  than  the 
first  injurious  act.  The  requirement  that  the  consequences  to 
be  answered  for  should  be  natural  and  proximate  is  not  [57] 
that  they  should  be  such  as  upon  a  calculation  of  chances 
would  be  found  likely  to  occur,  nor  such  as  extreme  prudence 
would  anticipate,  but  only  that  they  should  be  such  as  have 
actnallv  ensued  one  from  another,  without  the  occurrence  of 
any  such  extraordinary  conjuncture  of  circumstances,  or  the 
intervention  of  such  an  extraordinary  result  as  that  the  usual 
course  of  nature  should  seem  to  have  been  departed  from.* 
The  general  rule  is  that  a  defendant  is  not  answerable  for  any- 
thing beyond  the  natural,  ordinary  and  reasonable  conse- 
quences of  his  conduct.'    We  are  not  to  link   together  as 

1  BockiDgham  Ins.  Ca  v.  Bosher,  '  Hughes  v.  McDonough,  48  N.  J. 

89  Ma  253 ;  Connecticut,  etc.  Ins.  C<x  L.  459. 

T.  New  York,  etc  R  Ca,  25  Conn.  <  Harrison  v.  Berkley,  1  Strobh.  I* 

2«L  525, 549. 

sjemmison  ▼.  Gray,  29  Iowa,  587.  »  Bennett  t.  Lock  wood,  20  Wend. 
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cause  and  effect  events  having  no  probable  connection  in  the 
mind,  and  which  could  not,  by  prudent  circumspection  and 
ordinary  thoughtfulness,  be  foreseen  as  likely  to  happen  in 
consequence  of  the  act  in  which  we  are  engaged.  It  may  be 
true  that  the  injury  would  not  have  occurred  without  the  con- 
currence of  our  act  with  the  event  which  immediately  caused 
the  injury,  but  we  are  not  justly  called  to  suffer  for  it  unless 
the  other  event  was  the  effect  of  our  act  or  was  within  the 
probable  range  of  ordinary  circumspection.  If  one's  fault 
happens  to  concur  with  something  extraordinary  and  there- 
fore not  likely  to  be  foreseen  he  will  not  be  answerable  for 
such  unexpected  result.* 

§  35.  Illustrations  of  the  doctrine  of  the  preceding  sec- 
tion. An  injury  by  negligence  was  done  to  wool  by  wetting 
it,  rendering  it  necessary  to  take  it  out  of  the  original  pack- 
ages in  which  it  had  been  imported.  A  few  weeks  afterwards 
an  act  of  congress  was  passed  under  which,  if  the  wool  had 
remained  in  the  original  packages,  the  plaintiff  would  have 
been  entitled  to  a  return  of  duties.  It  was  held  that  the  loss 
of  the  right  to  claim  a  return  thereof  was  not  recoverable  as 
a  proximate  consequence  of  the  negligence.  It  was  remarked 
that  if  the  market  value  of  the  wool  in  the  original  packages 
had  been  higher  by  reason  of  its  being  entitled  to  debenture 
under  the  laws  existing  at  the  time  when  the  injury  was  done 
the  plaintiff  would  have  had  a  right  to  an  increase  of  damages 
[58]  in  consequence  of  being  obliged  to  break  the  packages; 
so  if  the  market  value  had  been  enhanced  at  that  time  by 
reason  of  a  general  expectation  that  an  act  of  congress  would 
be  passed  allowing  a  return  of  duties.'  In  trespass  for  taking 
two  horses,  a  wagon  and  double  harness,  the  declaration  stated 
as  special  damage  occasioned  thereby  that  when  it  occurred 
the  plaintiff  was  moving  with  his  family  and  household  goods 
to  another  state,  and  was  employing  his  horses,  wagon  and 
harness  for  that  purpose ;  that  he  was  thereby  prevented  from 
pursuing  his  journey,  and  put  to  great  expense  for  the  support 
of  himself  and  family ;  that  when  the  property  was  taken  the 
roads  were  frozen  and  the  traveling  good;  but  while  it  was 

223 ;  Grain  v.  Petrie,  6  Hill,  623 ;  banks  v.  Kerr,  70  Pa.  St  86 ;  People 
McGrew  v.  Stone,  58  Pa.  St.  436.  v.  Mayor,  5  Lans.  524 

1  McQrew  v.  Stone,   supra;  Fair-       ^  Stone  v.  Codman,  15  Pick.  297, 
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detained  the  frost  left  the  ground  and  the  roads  became  so 
maddy  that  it  was  quite  impossible  for  the  plaintiff  to  pros- 
ecute his  journey,  by  reason  whereof  he  was  detained  with 
his  family  and  prevented  from  putting  in  his  crops  in  the 
state  to  which  he  was  moving.  It  was  held  erroneous  to  ad- 
mit evidence  of  these  various  circumstances.  The  court  rec- 
ognized the  role  that  to  be  recovered  the  damages  must  be 
the  natural  and  proximate  consequence  of  the  act  complained 
of;  but  it  was  said  "  no  case  can  be  found  where  a  mere  acci- 
dent or  event  not  resulting  naturally  from  the  act  done  by 
the  defendant  has  been  held  sufficient  to  constitute  a  valid 
claim  for  damages."*  The  law  is  correctly  stated,  but  in 
other  cases  there  has  been  recovery  for  some  of  the  damages 
here  stated.  In  the  plaintiffs  predicament  increased  expenses 
and  loss  of  time  were  necessary  results  of  the  taking  of  the 
property.  In  an  English  case '  the  plaintiff  took  passage  to 
Australia  in  the  defendant's  vessel,  but  he  was  not  allowed  to 
sail  on  account  of  a  mistaken  belief  that  he  had  not  paid  his 
entire  fare.  The  error  was  found  out  immediately  and  he 
was  offered  a  passage  in  a  ship  which  sailed  in  a  week  after 
the  first.  Instead  of  going  by  it,  however,  he  remained  in 
England  to  a  later  time  to  sue  the  defendant.  It  was  held 
that  the  expense  of  his  keep  till  trial  could  not  be  allowed  as 
damages, 'since  he  might  have  gone  earlier  if  he  had  wished. 
The  suicide  of  one  who  was  injured  on  a  railway  train  eight 
months  after  the  injuries  were  sustained,  though  they  dis- 
ordered his  mind  and  body,  is  not  a  result  which  might  natu- 
rally and  reasonably  be  expected  to  follow.  The  court  say : 
^'  The  argument  is  not  sound  which  seeks  to  trace  this  im- 
mediate cause  of  the  death  through  the  previous  stages  of 
mental  aberration,  physical  suffering  and  eight  months'  dis- 
ease and  medical  treatment  to  the  original  accident  on  the 
railroad.  Such  a  course  of  possible  or  even  logical  argument 
would  lead  back  to  that  'great  first  cause  least  understood  ' 
in  which  the  train  of  all  causation  ends." '  The  fact  that  a 
passenger  train  three-fourths  of  an  hour  behind  its  schedule 
time  was  blown  over  by  a  windstorm  which  struck  a  portion 

I  Vedder  ▼.  HUdroth,  2  Wis.  427.  «  Scheffer  v.  Railroad  Co.,  105  U.  a 

SAii8ettv.MarBhall,22L.J.  (Q.B.)    249.   SeegSS. 
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of  the  track  on  which  the  train  would  not  have  been  bnt  for 
the  delay  does  not  make  the  company  liable  for  an  injury 
thereby  sustained  by  a  passenger.^ 

§  36.  Liability  of  carriers  for  consequential  damages ; 
extraordinary  circumstances.  The  recent  leading  American 
case  on  the  liability  of  carriers  of  passengers  for  consequential 
damages  was  decided  in  Wisconsin  in  1882.^  Although  the 
court  was  not  united  in  the  decision,  it  has  had  a  marked  in- 
fluence in  courts  which  have  since  been  called  upon  to  con- 
sider similar  questions.  The  principal  facts  involved  are  not 
essentially  different  from  those  in  an  English  case  decided  in 
1875;'  but  the  rules  of  law  applied  are  in  strong  contrast. 
This  is  in  part  accounted  for  by  the  fact  that  in  the  Wisconsin 
case  the  action  was  held  to  be  in  tort,  while  the  English  case 
was  considered  as  one  for  breach  of  the  contract.  In  the 
former  the  plaintiffs  were  husband  and  wife.  They  had  been 
'defendant's  passengers,  and  were  directed  to  leave  its  train  at 
a  point  three  miles  from  M.,  their  destination,  being  told  that 
that  place  was  reached.  When  they  disembarked  it  was  dark; 
a  freight  train  stood  on  a  side-traok ;  there  were  no  lights  vis- 
ible, and  no  platform  on  which  to  alight.  There  was  a  station- 
house  near,  but  it  was  hid  from  their  view  by  the  freight  train. 
Plaintiffs  did  not  know  their  location,  but  supposed  that  they 
were  one  mile  nearer  M.  than  they  were ;  they  started  thither 
expecting  to  find  a  house  in  which  they  might  remain,  but  did 
not  find  one  until  they  were  within  one  mile  of  M.,  when  they 
concluded  to  go  on  rather  than  to  seek  shelter  at  the  house,  it 
being  a  considerable  distance  from  the  track.  It  was  late  at 
night  when  they  reached  M.  and  Mrs.  B.  was  quite  exhausted. 
She  was  pregnant  at  the  time,  and  during  that  night  suffered 
severe  pains  which  continued  for  more  than  two  months,  when 
a  miscarriage  resulted  and  inflammation  set  in.  The  jury  found 
that  her  sickness  was  caused  by  the  walk,  that  plaintiffs  were 
not  negligent  in  taking  that  walk,  but  were  compelled  to  take 
it  as  the  result  of  defendant's  wrongful  act.  The  first  ques- 
tion determined  by  the  court  was  that  the  action  was  in  tort 

» McClary  V.Sioux  City  &  P.  R.Ca,       'Hobbs  ▼.  London,  eta  Ry.  Ca, 
8  Neb.  44.  L.  R.  10  Q.  R  lit 

3  Brown  v.  Chicago,  eta  Ry.  Ca,  54 
Wis.  342. 
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ior  the  negligence  and  not  upon  the  contract  to  carry,  al- 
though the  complaint  recited  that  the  relation  between  the 
parties  was  a  contract  relation,  and  that  defendant  "  wholly 
disregarded  its  duty  in  the  premises,  and  its  contract  and  obli- 
gations to  and  with  the  plaintiffs."  *  The  court,  Taylor,  J., 
writing  the  opinion,  say  that  the  doctrine  is  clearly  established 
that  one  who  commits  a  trespass  or  other  wrong  is  liable  for 
all  the  damage  which  legitimately  flows  directly  therefrom, 
whether  such  damages  might  have  been  foreseen  by  the  wrong- 
doer or  not.  Had  the  defendant  wrongfully  placed  the  plaint- 
iffs off  the  train  in  the  open  country,  where  there  was  no 
shelter,  in  a  cold  and  stormy  night,  and  on  account  of  the 
state  of  health  of  the  parties,  in  their  attempts  to  find  shelter, 
they  had  become  exhausted  and  perished,  it  would  seem  quite 
clear  that  the  defendant  ought  to  be  liable.  Its  wrongful  act 
would  be  the  natural  and  direct  cause  of  their  deaths,  and  it 
would  be  a  lame  excuse  for  the  defendant  that  if  the  plaint- 
iffs had  been  of  more  robust  health  they  would  not  have  per- 
ished or  have  suffered  any  material  injury.  It  was  no  excuse 
that  the  female  plaintiff^s  condition  was  not  known  to  the 
raUroad  employees.  By  wrongfully  placing  the  parties  in  the 
position  in  which  they  were  defendant  was  also  liable  for  the 
resulting  injury,  whether  it  was  the  immediate  result  of  its 
act  or  of  theirs  in  endeavoring  to  escape  therefrom.  The  case 
was  within  the  rule  that  where  an  efficient  adequate  cause  is 
found  it  must  be  considered  the  true  cause  unless  some  other 
cause  independent  of  it  is  shown  to  have  intervened  between 
it  and  the  result.'    In  strong  contrast  with  the  case  stated  is 

1  This  Tiew  of  the  nature  of  the  ac-  cinnati,  eta  R.  Ca  ▼.  Eaton,  94  Ind. 

ticm  is  different  from  that  entertained  474.    See  McMahon  t.  Field,  7  Q.  B. 

by  the  English  court  in  Hobbs  v.  Lon-  Div.  591. 

don,  et&  Ry.  Ca,  Lb  R  10  Q.  B.  Ill,  ^This  case  has  been  approved  in 

where  it  was  held  that  an  action  rest-  Terre  Haute  &  L  R.  Ca  v.  Buck,  96 

ing  on  facts  which  are  quite  like  Ind.  846;  Cincinnati,  etc.  R.  Ca  v. 

those  in  the  principal  case  was  upon  Eaton,  94  Ind.  474    To  the  same  ef- 

coDtract,  and  that  damages  resulting  feet  are  Winkler  t.  St  Louis,  eta  Ry. 

from  the  walk  taken  by  the  plaintiff  Co.,  21  Mo.  App.  99 ;  Augusta  &  8.  R. 

to  reach  his  home  and  sickness  con-  Ca  v.  Randall,  79  Oa.  S04 ;  Evans  v. 

seqnent  thereupon  could  not  be  re-  St  Loui"",  etc.  Ry.  Co.,  11  Ma  App. 

ooveKd.    The  tsne  referred  to  is  dis-  463;  Fitzpa trick  v.  Great  Western 

approved  in  Evans  v.  St  Louis,  eta  Ry.  Ca,  13  Up.  Can.  Q.  K  645 ;  Dalti- 

Ifejr.  Ca,  11  Ma  App.  468,  472 ;  Qn-  more  City  P.  Ry.  v.  Kemp,  61  Md.  74 ; 
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one  decided  in  1873,^  in  which  it  is  held  that  a  female  passen- 
ger who  suffers  injuries  through  a  carrier's  negligence  cannot 
recover  for  such  as  are  the  result  of  the  physical  condition 
which  she  is  in,  as  where  illness  follows  arrested  menstruation, 
although  the  negligence  produced  that  condition.  It  is  well 
observed  concerning  this  case  that  it  is  unsustained  by  author- 
ity and  is  supported  by  neither  the  principles  of  law  nor  hu- 
mjinity.*  If  a  passenger  wrongfully  put  off  a  train  at  a  flag- 
station,  when  it  is  dark  and  a  storm  is  raging,  and  at  a  great 
distance  from  his  starting  point  and  destination,  is  injured  by 
falling  through  a  cattle-guard  while  on  his  way  to  the  nearest 
station,  the  jury  may  decide  whether  the  result  is  attributable 
to  such  wrong.' 

If  the  negligence  of  a  carrier  results  in  an  injury  to  a  pas- 
senger by  which  his  system  is  rendered  susceptible  to  disease 
and  less  able  to  resist  it  when  he  is  attacked  by  it,  and  death 
results,  the  injury  is  the  proximate  cause  thereof,  although 
the  disease  is  to  be  regarded  as  an  intervening  agency,  and 
the  malady  which  attacked  him  was  prevalent  in  the  com- 
munity. The  court  observe  that  if  it  "  were  to  undertake 
to  declare  any  other  rule  we  should  be  involved  in  inextri- 
cable confusion,  for  it  is  clear  that  the  passenger  who  suffers 
injuries  of  a  serious  character  is  entitled  to  some  damages, 
and  it  is  impossible  for  any  one  to  pronounce,  as  matter  of 
law,  at  what  point  the  injury  flowing  from  the  wrong  termi- 
nated. The  only  possible  practicable  rule  is  that  the  wrong- 
doer whose  act  is  the  mediate  cause  of  the  injury  shall  be 
held  liable  for  all  the  resulting  damages,  and  that  the  ques- 
tion of  whether  his  wrong  was  the  mediate  cause  is  one  for 
the  jury."  * 

Ehrgott  V.  Mayor,  96  N.  Y.  204    See  Ma  App.  468 :  Winkler  v.  Same,  21 

Smith  V.  British,  etc.  Ca,  86  N.  Y.  id.  99.    See  Patten  t.  Cliicago  &  N. 

408;  Putnam  v.  New  York,  etc.  B.  Ry.  Ca,  82  Wia  524;  and  compare 

Ck)..  47  Hun,  489.  Lewis  v.  Flint,  etc.  Rj.  Ca,  64  Mich. 

1  Pullman  P.  Car  Ckx  v.  Barker,  4  65. 

Colo.  844.  *  Terre  Haute  &  I.  R  Ca  v.  Buck, 

2  Brown  v.  Chicago,  eta  By.  Ca,  54  96  Ind.  846.  The  opinion  in  this  case, 
Wis.  842;  Terre  Haute  &  I.  R  Ca  v.  by  Elliott,  J.,  reviews  a  large  num- 
Buck,  96  Ind.  846,  856 ;  Ehrgott  v.  ber  of  cases,  including  Oinna  t.  Sec- 
Mayor,  98  N.  Y.  264.  ond  Avenue  R  Ca,  8  Hun,  494,  af- 

<Evan8  V.  St  Louis,etaRy.Ca,  11    firmed   67   N.   Y.   696;   Brown   ▼• 
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■ 

§  37.  Inter TenlDg  eanse.  Goods  carried  in  a  canal  [59] 
boat  were  injured  by  the  wrecking  of  the  boat,  caused  by  an 
extraordinary  flood,  which  would  not  have  been  encountered 
bat  for  a  retarded  passage  in  consequence  of  the  carrier  em- 
ploying a  lame  horse.  This  fact  was  so  unlikely  to  conduce 
to  such  an  event  that  it  was  held  the  defendant  was  not  lia- 
ble for  the  loss.*  A  carrier  was  guilty  of  a  negligent  delay  of 
six  days  in  transporting  wool  from  Suspension  Bridge  to  Al- 
bany, and  while  in  his  depot  at  the  lat.ter  place  a  few  days 
after  it  was  submerged  by  a  sudden  and  violent  flood  in  the 
H.idson  river.  The  flood  was  held  to  be  the  proximate  cause 
of  the  injury  and  the  delay  in  the  transportation  the  remote 
cause.'  The  same  rule  has  been  applied  where  there  was  neg- 
ligent delay  in  dispatching  goods  by  a  carrier,  and  they  were 
lost  while  in  his  hands  by  flood  or  sudden  storm  or  other  im- 
mediate cause;  the  damage  occurring  without  his  fault,  he 
was  not  responsible.'  In  similar  cases  in  New  York  a  differ- 
ent conclusion  has  been  reached.  In  one  it  was  held  that 
when  a  carrier  is  intrusted  with  goods  for  transportation,  and 
they  are  injured  or  lost  in  transit,  the  law  holds  him  respon- 
sible. He  is  only  exempted  by  showing  that  the  injury  was 
caused  by  an  act  of  God  or  the  public  enemy.  And  to  avail 
himself  of  such  exemption  he  must  show  that  he  was  himself 
free  from  fault  at  the  time.  His  act  or  neglect  must  not  con- 
cur and  contribute  to  the  injury.  If  he  departs  from  the  line 
of  his  duty  and  violates  his  contract,  and  while  thus  in  fault, 
and  in  consequence  of  that  fault,  the  goods  are  injured  by  the 
act  of  God,  which  would  not  otherwise  have  caused  the  injury, 
he  is  not  protected.*  There  was  unreasonable  delay  on  the 
part  of  the  carrier  in  forwarding  goods,  and  while  they  were 
in  a  railroad  depot  at  an  intermediate  point  they  were  in- 
jured by  an  extraordinary  flood;  the  carrier  was  held  lia- 

Chicago  ete.  Ry.  Ckx,  M  Wi&  842;  SRailroad  Co.  v.  Reeves.  10  Wall. 

Sauter  ▼.  New  York,  eta  R.  Ca,  66  166;  Daniels  v.  Ballentine,  23  Ohio 

K.  Y-  Sa    Compare  Scheffer  v.  Rail-  St  532 ;  Hoadley  v.  Northern  T.  Co., 

road  Ca,  105  U.  a  249.  115  Ma8a  304. 

I  Horrison  ▼.  Davis,  20  Pa.  St  171 ;  <  See  McAlister  v.  Chicago,  etc.  R. 

UcClary  ▼.  Sioux  City  &  P.  R  Ca,  8  Co.,  74  Ma  851 ;  a  C,  4  Am.  &  £ng. 

Nebi  44.  R.  Ca&  2ia 

t  Denny  ▼.  New  York  C.  R.  Ca,  18 
Gfay,  481. 
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ble  because  the  goods  were  exposed  to  the  flood  by  his  fault.* 
These  cases  relating  to  carriers  or  others  held  to  an  absolute 
responsibility  except  as  relieved  b}''  showing  that  the  injury 
[60]  was  caused  by  the  act  of  God,  are  not  wholly  controlled 
by  the  consideration  of  the  nearness  of  the  injury  to  the  fault. 
Davies,  J.,  said :  "  It  is  to  be  observed  that  the  foundation  of 
this  exemption  is  that  the  party  claiming  the  benefit  and  ap- 
plication of  it  must  be  without  fault  on  his  part."  Ho  refers 
to  several  cases.*  "These  cases,"  he  continues,  "clearly  estab- 
lish the  rule  that  the  carrier  cannot  avail  himself  of  the  ex- 
ception to  his  liability  which  the  law  has  created,  unless  he 
has  been  free  from  negligence  or  fault  himself.  The  policy  of 
the  law  is  to  hold  him  to  a  strict  liability ;  and  this  policy,  for 
wise  and  just  purposes,  ought  not  to  be  departed  from.  But 
when  the  injury  occurs  from  a  cause  which  the  carrier  could 
not  guard  against  nor  protect  himself  from,  from  such  an 
event  the  law  excuses  him,  but  it  only  does  it  when  he  him- 
[61]  self  is  not  in  fault  and  is  free  from  all  negligence." '    It 

1  Read  v.  Spaulding,  80  N.  Y.  680.  Co.  v.  Bason,  1  Harp.  262;  CampbeU 

2  Davis  V.  Garrett,  6  Bing.  716.  In  v.  Morse,  id.  468 ;  BeU  v.  Reed,  4  Bin. 
this  case  the  plaintiff  put  on  board  127;  Hart  v.  Allen,  2  Watts,  114; 
the  defendant's  barge  lime  to  be  con-  Hand  v.  Baynes,  4  Whart  204 ;  Will- 
voyed  from  Med  way  to  London.  The  lams  v.  Grant,  1  Conn.  487 ;  Crosby 
master  of  the  barge  deviated  unnec-  v.  Fitch,  12  id.  410. 

essarily  from  the  usual  course,  and  *  See  last  section.  In  Parmalee  v. 
during  the  deviation  a  tempest  wet-  Wilks,  22  Barb.  589,  the  plaintiff  being 
ted  the  lime,  and  the  barge  thereby  the  owner  of  a  raft  of  saw  logs  lying 
taking  fire  the  whole  was  lost,  and  at  Port  Maitland,  Canada,  made  a  con- 
he  was  held  liable.  Tindal,  C.  J.,  ob-  tract  with  the  defendants,  the  owners 
served  that  no  wrong-doer  can  be  of  a  steamboat,  by  which  it  was 
allowed  to  apportion  or  qualify  his  agreed  that  they  would  come  to  Port 
own  wrong,  and  that  as  a  loss  had  Maitland  on  the  next  Tuesday  morn- 
actually  happened  whilst  his  wrong-  ing  with  the  steamboal;,  and  proceed 
f ul  act  was  in  operation  and  force^  up  the  river  about  five  miles  to  D., 
and  which  was  attributable  to  such  and  there  land  her  passengers,  and 
act,  he  could  not  set  up  as  an  answer  immediately  return  to  Port  Maitland 
to  the  action  tlie  bare  possibility  of  and  take  the  plaintiff's  raft  in  tow 
a  loss  if  the  act  had  never  been  done,  and  tow  it  to  Black  Rock,  a  distance 
It  might  admit  of  a  different  con-  of  about  forty  miles,  which  the 
struction  if  he  could  show  not  only  steamboat  could  traverse  in  about 
that  the  same  loss  tnigJU  have  hap-  fourteen  hours  with  the  raft  in  tow. 
peoed,  but  that  it  must  iiave  hap-  The  usual  time  for  the  arrival  of  the 
pened,  if  the  act  complained  of  had  steamboat  at  Port  Maitland,  upon  her 
not  been  done.  Charleston  Steamboat  trip  up^  was  8  o'clock  in  the  mom- 
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bas  been  held  in  Nevada  that  if  an  administrator  deposits 
money  of  an  estate  in  a  bank  and  allows  it  to  remain  after 
the  time  when  it  should,  by  punctual  performance  of  his  duty, 
have  been  distributed  and  in  the  hands  of  those  entitled  to  it, 
and  the  bank  fails  and  the  money  is  lost,  he  and  his  sureties 
are  liable  therefor,  and  the  sum  so  lost  is  the  measure  of  daiii- 
agesJ 

It  is  immaterial  what  is  the  intermediate  cause  between  the 
act  complained  of  and  the  injurious  consequence,  if  such  act 
is  the  efficient  and  proximate  cause,  and  the  consequence  was 
the  probable  result.  There  may  be  intervening  operations  of 
nature,  acts  produced  by  the  volition  of  animals  or  of  human 
beings,  innocent  acts  of  the  injured  party  or  of  third  persons, 
and  even  tortious  acts  of  the  latter,  and  the  chain  of  cause  and 
effect  not  be  necessarily  broken,  or  the  result  rendered  remote. 
The  test  is  not  to  be  found  in  any  arbitrary  number  of  inter- 
vening events  or  agents,  but  in  their  character,  and  in  the  nat- 

iDg.  and  it  generally  took  about  two  agreed,  they  took  the  risk  of  any 
hours  to  proceed  to  D.,  land  her  pas-  storm  that  should  arise  after  a  suffi- 
sengeis  and  return  to  Port  Maitland.  cient  time  had  elapsed  for  towing  the 
On  Tuefiday  morning  the  weather  raft  to  Black  Rock,  if  they  had  com- 
waa  fair,  and  the  lake  and  river  menced  the  towing  in  the  morning. 
were  calm,  and  so  continued  through  The  plaintiff  had  a  right  to  fix  the 
the  day.  But  the  boat  failed  to  fime  in  the  contract,  and  to  make  it 
call  for  the  raft  according  to  the  an  essential  part  of  it,  considering 
agreement  In  the  evening,  about  the  dangers  of  navigation  upon  the 
innset,  she  returned,  and  took  the  lake,  and  the  peculiar  nature  and 
raft  in  tow  for  Black  Rock.  During  condition  of  his  property ;  he  might 
the  night  a  storm  arose,  and  the  raft  determine  when  the  voyage  should 
went  to  pieces  and  was  scattered  commence,  and  make  a  special  agree- 
along  the  shore.  Held,  that  had  the  ment  to  that  effect  And  upon  the 
defendants  entered  upon  the  per-  non-performance  of  the  agreement^ 
formance  of  the  contract  at  the  time  at  the  time  specified,  the  party  in  de- 
specified,  and  used  proper  diligence  fault  was  liable  for  the  damages  re- 
in attempting  to  perform  it»  the  suiting  from  causes  which  would  not 
plaintiff  would  have  taken  all  the  risk  have  arisen  had  the  agreement  been 
of  storms  or  other  casualties.  But  as  performed.  Michaels  v.  New  York 
they  deUyed  for  some  fourteen  hours  C.  R  Ca,  80  N.  Y.  564;  Maghee  v. 
to  enter  upon  its  performance,  and  as  Camden  &  A.  R.  Co.,  45  N.  Y.  514 ; 
such  delay  resulted  in  the  raft  being  Condict  v.  Grand  Trunk  Ry.  Co.,  54 
overtaken  by  the  storm,  they  were  N.  Y.  500 ;  Rawson  v.  Holland,  59  N. 
responsible  for  the  consequences ;  that  Y.  61 1. 

when  tiiey  took  the  raft  in  tow  in  the  ^  McNabb  v.  Wixom,  7  Ner.  16& 
evening  instead  of  the  morning,  as 


78  COMPENSATION.  [§  38. 

ural'and  probable  connection  between  the  wrong  done  and  the 
injury.* 

[62]  §  88.  Same  subject.  The  primary  cause  may  be  the 
proximate  caase  of  a  disaster  though  it  may  operate  through 
successive  instruments,  as  an  article  at  the  end  of  a  chain 
may  be  moved  by  a  force  applied  at  the  other  end,  that 
force  being  the  proximate  cause  of  the  movement.  The  ques- 
tion always  is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury,  a  continuous  operation  ?  Did  the 
facts  constitute  a  continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole ;  or  was  there  some  new 
and  independent  cause  disconnected  from  the  primary  fault, 
and  self-operating,  which  produced  the  injury?  The  inquiry 
must  be  answered  in  accordance  with  common  understand- 
ing.^ Any  wrongful  act  which  exposes  one  to  injury  from 
rain,  heat,  frost,  fire,  water,  disease,  the  instinctive  or  known 
vicious  disposition  or  habits  of  animals,  or  any  other  natu- 
ral cause,  under  circumstances  which  render  it  probable  that 
such  an  injury  will  occur,  is  a  primary,  efficient  and  proximate 
cause  if  harm  ensues.  Many  such  cases  have  been  referred  to 
in  the  preceding  pages.  Persons  who  dam  water-courses  are 
presumed  to  have  knowledge  of  the  fact  that  natural  causes 
operate  to  fill  up  their  beds  and  cause  water  to  overflow  ad- 
jacent lands;  they  cannot 'avoid  liability  for  the  resultant 
consequences  because  of  such  fact.*  If  a  positive  tort  is  com- 
mitted by  unnecessarily  leaving  an  obstruction  in  the  bed  of  a 
natural  water-course  the  parties  who  commit  the  wrong  must 
take  notice  of  the  violence  of  rainfalls  in  that  locality.^ 

1  McDonald  v.  Snelling,  14  AUen,  was  on  the  sidewalk.  The  driver's 
296 ;  Vandenburgh  v.  Truaz,  4  Denio,  effort  to  stop  the  horse  by  turning 
464 ;  Kellogg  v.  Chicago,  etc.  R  Co.,  him  from  ,the  course  he  was  taking 
26  Wis.  22S.  was,  whether  prudent  or  not,  a  con- 

2  Milwaukee,  eta  R  Ca  v.  Kel-  tinuation  of  the  result  of  defendant's 
logg,  94  U.  S.  4C9.  negligence,  and  its  natural  and  prob- 

In  Lowery  v.  Manhattan  By.  Co.,  90  able  consequence,  as  was  the  injury 

N.  Y-  158 ;  &  C,  12  Daly,  481,  fire  fell  inflicted  upon  plaintiff, 

from  a  locomotive  on  an  elevated  *  Mississippi  &  T.  R  Ca  v.  Archi- 

road  upon  a  horse  and  his  driver,  bald,  67  Mis&  88L 

The  horse  ran,  and,  resisting  an  at-  *  Brink  v.  Kansas  Ci^,  eta  Ry.  Ca, 

tempt  to  get  him  against  a  curbstone,  17  Ma  Appi  177,  202» 
ran  over  it  and  injured  plaintiff,  who 
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1 89.  Acts  of  Injured  party.  The  act  of  the  injured  party 
may  be  the  more  immediate  cause  of  his  injury ;  yet,  if  that 
be  an  act  which  was  as  to  him  reasonably  induced  by  the  prior 
misconduct  of  the  defendant,  and  without  any  concurring 
fanit  of  the  safferer,  that  misconduct  will  be  treated  as  the 
responsible  and  effix^ient  cause  of  the  damage.  Cases  of  fraud 
are  apt  illustrations,  where,  by  some  artifice  or  false  repre- 
sentation, the  plaintiff  has  been  induced  to  incur  obligations, 
part  with  his  property,  or  place  himself  in  any  predicament  by 
which  he  suffers  loss.  The  act  by  which  he  binds  himself, 
pays  money  or  alters  his  situation  is  his  own  act,  bnt  super- 
indnced  by  the  superior  vicious  will  of  the  defrauding  party ; 
and  the  latter  is  legally  responsible  for  all  the  loss  which  en- 
sues. A  single  instance  will  sufl3ce.  W.  obtained  goods  from 
the  plaintiff  on  credit,  upon  the  representation  of  E.  that  W. 
was  responsible  and  worthy  of  credit  and  owed  very  little  if 
anything.  At  the  time  of  the  sale  and  delivery  of  the  goods 
W.  was  insolvent  and  R  knew  it.  E.  himself  had  a  judgment 
against  W.  for  a  considerable  amount  docketed  only  a  month 
previous  to  the  sale.  On  this  judgment  R  caused  an  [63] 
execution  to  be  issued  and  levied  upon  the  goods  so  obtained 
from  the  plaintiff  before  they  reached  W.  It  was  held  that 
for  these  representations  E.  was  liable  to  the  plaintiff  for  the 
value  of  the  goods  sold  to  W.* 

If  the  plaintiff  is  placed  in  a  situation  of  danger  to  person 
or  property  by  the  defendant's  misconduct,  and  is  injured  in 
a  reasonable  endeavor  to  extricate  himself,  such  misconduct 
is  the  proximate  cause  of  the  injury,  though  it  proceed  more 
immediately,  and  it  may  be  exclusively,  from  the  plaintiff's 
own  act.  Thus,  if  through  the  default  of  a  coach  proprietor 
in  neglecting  to  provide  proper  means  of  conveyance  a  pas- 
senger be  placed  in  so  perilous  a  situation  as  to  render  it  pru- 
dent for  him  to  leap  from  the  coach,  whereby  his  leg  is 
broken,  the  proprietor  vnll  be  responsible  in  damages,  al- 
though the  coach  was  not  actually  overturned.'  Nor  is  a  person 

1  Bean  t.  Wells,  28  Barh  ^M.  Ca,  81  N.  Y.  814 ;  Eldridge  t.  Long 

'Jones  ▼.  Boyce^  1  Stark.  493;  In-  Island  R  Ca,  1  Sandf.  87;  South- 

gafls  ▼.  Bfl]s»  9  Met  1 ;  McEinney  v.  western  R  Ca  v.  Paulk,  24  Ga.  856 ; 

Hefl,  1  McLean,  540 ;  Frink  V.  Potter,  Wilson  v.  Northern   P.  R  Ca,  26 

1710.406;  Bnel  T.  New  York,  etc  R  Minn.  278;   OUver  v.  La  Valle,  86 
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chargeable  with  contributory  negligence  —  that  is,  with  mak- 
ing his  own  act  in  part  the  efficient  cause  —  for  acting  erro- 
neously in  a  position  of  sudden  danger  in  which  he  is  placed 
by  the  negligence  or  fault  of  another.  If,  therefore,  a  stage- 
■  coach  is  upset  by  the  negligence  of  the  driver,  and  a  passenger 
therein,  under  the  impulse  of  fear,  acts  in*  a  manner  which  re- 
sults in  an  injury  to  himself,  where,  had  he  remained  calm 
and  kept  his  place,  he  would  have  escaped  harm,  he  will  not 
thereby  be  precluded  from  recovering  damages  of  the  carrier.* 
A  case  arose  in  Massachusetts  in  which  the  immediate  cause 
of  tjie  injury  was  the  act  of  the  plaintiff,  and  yet  a  defect  in 
a  highway  was  held  to  be  the  proximate  and  efficient  cause 
thereof,  though  other  circumstances  contributed.  The  al- 
leged defect  was  a  culvert  extending  across  the  highway 
and  a  hole  at  one  end  of  the  culvert.  As  the  plaintiffs  (hus- 
band and  wife)  were  driving  together  in  their  wagon  along 
the  traveled  part  of  the  highway  between  the  hours  of  eight 
[64]  and  nine  in  the  evening,  a  band  of  musicians  a  little  way 
in  advance  commenced  to  play,  by  which  the  horse  was 
alarmed ;  this  happened  near  the  alleged  defect  in  the  high- 
way. In  the  course  of  the  incident  the  wife  was  taken  up 
from  the  ground  at  or  near  the  culvert,  seriously  injured;  but 
the  precise  manner  in  which  she  came  to  the  ground,  whether 
by  being  forcibly  thrown  from  the  wagon  or  by  leaping  from 
it  or  by  the  two  actions  concurring;  and  whether  the  \^agon 
did  or  did  not  come  into  contact  with  the  hole,  were  questions 
of  fact.  There  was  a  variance  between  the  proof  and  the 
declaration  for  which  the  judgment  was  reversed,  but  this  in- 
struction was  approved :  "  When  a  party  is  traveling  on  a 
highway  and  there  is  a  defect  in  it,  and  the  party,  under  ap- 
prehensions of  an  imminent  peril,  by  the  near  approach  of  his 
carriage  to  the  defect  in  the  highway,  but  without  or  previous 
to  actual  contact  with  the  defect,  leaps  from  his  carriage  and 
is  injured  thereby,  then  the  rule  of  law  is  this:  it  is  an  element 

Wis.  592 ;  Twomley  v.  Central,  etc  kee  City  By.  Ca,  59  Wi&  27S;  Knapp 

R  Ca,  69  N.  Y.  158 ;  Filer  v.  New  v.  Sioux  City  &  P.  Ry.  Ca,  65  Iowa, 

York  C.  R.  Ca,  49  N.  Y.  47 ;  Smith  v.  91 ;  a  C,  71  id.  41 ;  Schumaker  v.  St 

St  Paul,  etc.  Ry.  Co.,  SO  Minn.  169 ;  Paul  &  D.  R.  Ca,  46  Minn.  89. 
Dimmitt  v.  Hannibal,  etc.  Ry.  Ca,  40       i  Stokes  v.  Saltonstall,  18  Pet  181. 
Ma  App.  654 ;  Knowlton  v.  Milwaa- 
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of  reasonable  care  on  the  part  of  the  plaintiff.  If  the  plaintiff  be 
placed,  by  reason  of  the  defect  in  the  highway  and  his  ap- 
proach thereto,  in  such  a  situation  as  obliges  him  to  adopt 
the  alternative  of  a  dangerous  leap,  or  to  remain  at  a  certain 
peril,  and  he  leaps  and  is  injured,  then,  all  the  conditions  of 
Inability  being  fulfilled,  he  may  recover  damages  of  the  party 
responsible  for  the  repair  of  the  highway."  ^  A  lad  aged  ten 
years  was  forcibly  put  on  a  freight  train  and  carried  five 
miles.  After  being  released  he  ran  most  of  the  distance  to  his 
home,  was  afterward  taken  sick  and  became  permanently 
crippled*  The  jury  found  that  this  was  the  result  of  the  tres- 
pass ;  a  majority  of  the  court  refused  to  interfere  with  the 
verdict.'  It  is  a  rule  of  general  application  that  the  concur- 
rence of  an  infant  plaintiff's  natural  indiscretion  with  the  de- 
fendant's negligence  will  not  relieve  the  latter  from  respon- 
sibility for  an  act  which  results  in  injury  to  the  former.' 

§  40.  Aet  of  tUrd  person.  The  innocent  or  culpable  act 
of  a  third  person  may  be  the  immediate  cause  of  the  injury, 
and  still  an  earlier  wrongful  act  may  have  contributed  so 
effectually  to  it  as  to  be  regarded  as  the  eflcient  or  at  least 
concurrent  and  responsible  cause.^    The  noted  squib  case  [65] 

I  Lund  ▼.  Tyngsboro,  11  Bush,  668 ;  v.  Truax,  4  Denio^  464 ;  Lowery  v. 

Flagg  V.  HudsoD,  142  Mass.  280.  Manhattan  By.  Ca,  99  N.  Y.  158; 

>  Drake  t.  Eaely,  93  Pa.  St  492,  a  C,  12  Daly,  481. 

•FitlBbaig;  eta  B.  Ca  v.  CaldweU,  In  Sheridan  v.  Brooklyn  &  N.  R. 
74  Fa.  St  421 ;  East  Saginaw  Q  By.  Ca,  86  N.  Y.  89,  a  child  was  on  the 
Ga  ▼.  Bohn,  27  Mich.  608 ;  Holly  v.  platform  of  a  car  by  direction  of 
Boston  Gas  Ca,  8  Gray,  128 ;  StlUson  the  conductor.  By  the  rushing  of  an- 
▼.  Hannibal,  eta  B.  Ck).,  67  Mo.  671 ;  other  passenger  for  the  purpose  of 
Lane  ▼.  Atlantie  Works,  111  Mass.  getting  off  the  car  the  child  was 
138;  Sheridan  v.  Brooklyn  &  N.  B.  pushed  therefrom.  Such  conduct 
Ckx,  86  K  Y.  89.  See  Singleton  v.  was  not  a  justification  to  the  de- 
Eastern  GL  By.  Ca,  7  CL  B.  (N.  Sb)  fendant  for  its  negligence  in  placing 
887;  Hughes  t.  Macfie,  2  H.  &  C.  the  child  on  the  platform. 
744;  Nangan  ▼.  Atterton,  Ia  B.  1  In  Macer  v.  Third  Avenue  B.  Ca, 
Exch.  289;  Lynch  ▼.  Nurdin,  1  Q.  R  47  N.  Y.  Super.  Ct  461,  plaintifTs 
29.  Injuries  were  increased  by  an  effort 

^  BorrowB  ▼.  March,  eta  Gas  Ca,  made  by  the  defendant's  servant  to 

L.R  5  Exch.  67;  Lannen  v.  Albany  prevent  them.    The  original  negli- 

Gas  Co,  44  N.  Y.  459 ;  Guille  v.  Swan,  gence  was  held  to  be  the  proximate 

19  Johns.  881 ;  Scholes  v.  North  L.  causa 

By.  Co,  21  Ia.T.  (N.  S.)  885;  Pastene  A  workman  who  is  injured  by  a 

T.  Adams,  49  CaL  87;  Vandenburgh  defective  instrument  used  by  a  fel- 
Vol*  I— 6 
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is  an  6zample.^  The  defendant  threw  a  squib  into  a  market^ 
house  where  it  first  fell ;  a  person,  to  save  himself,  threw  it 
off,  and  where  it  then  fell  it  was  again  thrown  for  like  rea- 
son, and  struck  and  injured  the  plaintiff.  It  was  held  that 
the  defendant's  act  so  directly  caused  the  injury  that  trespass 
would  lie.  A  defendant  stopped  his  team,  and  negligently 
left  it  in  a  business  street  without  being  hitched  or  otherwise 
secured.  It  started  and  ran  violently  along  the  street  and 
collided  with  another  team,  which,  though  properly  hitched 
at  the  side  of  the  street,  was  frightened,  broke  from  its  fasten- 
ings and  ran  across  the  street  against  a  horse  and  sleigh  be- 
longing to  the  plaintiff,  injuring  the  former.  It  appeared  that 
while  the  defendant's  horses  were  running  and  before  they 
had  collided  with  the  other  horses  a  crowd  of  persons  came 
into  the  street,  hallooed,  and  raised  their  hats  for  the  purpose 
of  stopping  the  horses,  which  caused  them  to  swerve  from  the 
course  they  were  taking,  and  in  this  manner  they  came  in  con- 
tact with  the  second  team.  The  court  held  the  rule  of  law  to 
be  well  settled  that  when  the  plaintiff  has  been  injured  in  his 
person  or  property  by  the  wrongful  act  or  omission  of  the  de- 
fendant or  through  his  culpable  negligence,  the  fact  that  a 
third  party  by  his  wrong  or  negligence  contributed  to  the  in- 
jury does  not  relieve  the  defendant  from  liability.  Keferring 
to  the  facts  the  court  say:  "The  running  away,  from  the 
starting  of  the  defendant's  team  till  the  collision,  was  a  sin- 
gle transaction ;  and  whatever  influence  the  interposition  of 
the  crowd  had  in  occasioning  the  collision  it  was  not  the  sole 
cause;  the  running  away  which  occurred  through  the  defend- 
ant's negligence  was,  in  part  at  least,  the  occasion  of  it ;  both 
causes,  therefore,  in  the  most  favorable  view  for  the  defend- 
ant, must  have  contributed  to  it ;  and  as  the  defendant  is  re- 
sponsible through  his  negligence  for  one  of  the  agencies 
through  which  the  collision  occurred,  under  the  rule  we  have 
stated,  he  is  liable."  Again :  "  All  the  consequences  which 
actually  resulted  in  this  case  from  the  running  away  of  de- 
fendant's team  might,  we  think,  reasonably  have  been  expected 
to  occur  from  the  running  away  of  any  team  under  similar 

low  workman  has  a  cause  of  action       i  Scott  v.  Shepherd,  2  W.  BL  892l 
against  the  master.    Ryan  v.  MiUer, 
12  Daly  (N.  Y.),  177. 
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circamstances  in  the  principal  business  street  of  a  town ;  and 
the  ronning  away  of  the  defendant's  team  was  the  effi-  [66] 
cient  cause  of  the  injury  to  the  plaintiff's  horse  because  it  put 
in  operation  the  force  which  was  the  immediate  and  direct 
cause  of  the  injury."  ^ 

An  assessor  of  a  town  altered  an  assessment  after  it  had 
been  perfected  and  lodged  with  another  officer,  and  after  his 
power  over  it  had  ceased;  he  altered  it  in  such  a  manner 
that  the  property  of  the  plaintiff  was  rated  at  a  higher  sum. 
The  selectmen  made  out  a  rate-bill  by  which  the  plaintiff  was 
charged  with  an  increased  amount  and  procured  a  tax  war- 
rant which  they  placed  in  the  hands  of  the  collector.  The 
plaintiff  refusing  to  pay  the  illegal  portion  of  the  tax,  the  se- 
lectmen, with  a  full  knowledge  of  all  the  facts,  directed  the 
collector  to  levy  and  collect  it.  The  levy  was  made,  the  plaint- 
iff then  paid  the  tax  and  afterwards  brought  an  action  on  the 
case  against  the  assessor  for  the  injury.  The  jury  were  in- 
structed, and  the  instruction  sustained,  that  the  action  of  the 
selectmen  in  directing  the  levy,  although  it  might  make  them 
liable,  would  not  affect  the  right  of  the  plaintiffs  to  recover 
against  the  defendant  for  the  wrongful  alteration ;  and  the 
plaintiff  was  entitled  to  recover  for  the  injury  resulting  from 
the  levy.*  An  officer  who  makes  a  false  return  of  non  eat  to 
a  summons  is  not  relieved  from  liability  for  the  consequences 
because  an  order  for  service  by  publication  intervened  between 
his  act  and  a  judgment  by  default.  Such  order  is  the  natural 
result  of  such  return,  and  the  further  action  of  the  court  was 
the  legitimate  consequence  of  it.'  It  is  negligence  to  leave  a 
railroad  turn-table  in  such  condition  that  it  may  be  revolved 
by  children ;  ^  and  the  negligence  continues  so  as  to  render  the 
owner  liable  for  an  injury  caused  to  a  child  by  the  revolving 
of  the  table  by  other  children.^ 

■Griggs  T.  Fleckenstein,  14  Minn.  > State'  t.  Finn,  87  Ma  810,  revers- 

81 ;  Billman  t.  Indianapolis,  etc  R  ing  S.  C,  11  Ma  Appi  400. 

Ca,  76  Ind.  166  ;•  McDonald  v.  SneU-  <  Koons  v.  St  Loui8»  etc.  R  Co.,  65 

ing,  14  Allen,  392 ;  2  Greenlf.^  Ey.  Ma  592. 

§§256, 286,  286a;  8  Para.  Cont  179,  &Nagel  v.  Missouri  P.  By.  Ca,  75 

18a  Ma  658 ;  Boggs  v.  Same,  18  Ma  App. 

<  Bristol  M.  Cav.Gridl^,  28  Conn.  274;  Morrison  v.  Kansas  City,  etc. 

»1;  a  G,  27  id.  221.  R  Ca,  27  id.  418;  Gulf,  eta  Ry.  Ca 

V.  McWhirter,  77  Texas,  856. 


84:  COMPENSATION.  [§  41. 

§  41.  Same  subject.  The  point  under  consideration  is  well 
illustrated  by  those  cases  in  which  a  party  has  suffered  a  spe- 
cial injaryat  the  hands  of  third  persons  in  consequence  of  the 
speaking  of  slanderous  words.  Where  the  injurious  act  of 
the  third  person  is  shown  with  the  requisite  certainty  to  have 
been  the  consequence  of  the  defendant's  speaking  the  slander- 
ous words  the  action  has  been  sustained.^  In  case,  for  slan- 
derous words  by  reason  of  which  the  plaintiff  was  turned  out 
of  her  lodgings  and  employment,  it  appeared  that  the  defend- 
ant complained  to  E.,  the  mistress  of  the  house,  and  his  ten- 
ant, that  her  lodgers,  of  whom  the  plaintiff  was  one,  behaved 
improperly  at  the  windows;  and  he  added  that  no  moral  per- 
son would  like  to  have  such  people  in  his  house.  £.  stated  in 
her  evidence  that  she  dismissed  the  plaintiff  in  consequence 
[67]  of  the  words,  not  because  she  believed  them,  but  because 
she  was  afraid  it  would  offend  her  landlord  if  the  plaintiff  re- 
mained. The  action  was  held  maintainable,  the  special  dam- 
ages, which  were  its  gist,  being  the  consequence  of  the  slan- 
derous words  used.  The  witness'  statement  that  she  did  not 
dismiss  the  plaintiff  because  she  believed  the  words  spoken 
was  not  allowed  to  defeat  the  action.  Lord  Denman,  0.  J., 
said :  ^^  It  would  be  speculating  too  finely  on  motives ;  and 
such  a  disposition  in  the  court  would  too  often  put  it  in  the 
power  of  the  unwilling  witness  to  determine  a  cause  against 
the  plaintiff.  The  proper  question  is  whether  the  injury  was 
sustained  in  consequence  of  the  slanderous  words  having  been 
used  by  the  defendant."  *  But  the  injury  must  be  the  natural 
and  proximate  consequeuce.  Damage  caused  by  the  repeti- 
tion of  tfie  words  by  a  third  person  who  heard  them  uttered 
by  the  defendant  is  too  remote,'  unless  the  latter  authorized 
or  suggested  their  repetition,  or  there  was  some  duty  on 
the  hearer  to  repeat  them.^  Such  a  spontaneous  and  unau- 
thorized communication,  it  is  said,  cannot  be  considered  as 

1  Fuller  V.  Fenner,  16  Barb.  888 ;  '  »  Ward  v.  Weeks,  7  Bing.  211. 
HaUock  V.  Miller,  2  Barb.  680 ;  Moody  ^  Adams  v.  Kelly,  Ry.  &  Moa  157 ; 
V.  Baker,  5  Cow.  851;  Ward  v.  Parkes  v.  Prescott^  L.  R  4  Ezch. 
Weeks,  7  Bing.  211 ;  Bateman  v.  Ly-  169 ;  Kendillon  v.  Maltby,  Car.  &  M. 
all,  7  C.  B.  (N.  a)  638;  Williams  v.  402;  Derry  v.Handley,  16L.T.(N.S.) 
Hill,  19  Wend.  805.  26a 

2  Knight  V.  Gibbs,  1  Ad.  &  R  48. 
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the  necessary  consequence  of  the  original  uttering  of  the 
words.* 

If  the  injury  inflicted  is  not  the  reasonable  and  natural  re- 
salt  of  a  wrongful  act  of  the  defendant,  but  was  caused  by 
such  act.  of  a  third  person,  though  it  was  remotely  induced  by 
defendant's  conduct,  he  is  not  liable.'  Thus,  in  an  action  by 
one  engaged  in  the  business  of  butchering  for  selling  diseased 
sheep  as  sound  and  healthy,  it  appeared  that  the  plaintiff  had 
engaged  one  G.  to  take  some  of  the  mutton  which  might  be 
( n  hand  and  sell  it ;  but  in  consequence  of  a  report  that  the 
plaintiff  had  purchased  the  defendant's  diseased  sheep,  G. 
lefiised  to  perform  his  contract.  It  was  held  that  the  defend- 
ant was  not  liable  for  G.'s  refusal,  nor  for  damages  suf-  [68] 
fered  by  the  plaintiff  in  consequence  of  his  customers  refusing 
to  deal  with  him  by  reason  of  that  report.'  In  an  action 
against  several  persons  some  of  whom  had  sold  plaintiff's  hus- 
band liquors  on  the  day  of  his  death,  and  others  of  whom  had 
done  BO  previously,  and  were  charged  with  having  caused  him 
to  become  an  habitual  drunkard,  death  was  held  to  be  the  re- 
sult of  the  sales  last  made ;  and  the  fact  that  the  liquor  last 
obtained  was  drank  because  he  was  an  habitual  drunkard  did 
not  make  those  who  had  antecedently  sold  him  liquor  jointly 
liable  with  the  other  defendants,  because  the  latter's  interven- 
ing acts  were  independent  and  the  proximate  cause  of  the 
wrong.*  This  principle  does  not  apply  where  the  intervening 
act  of  a  third  person  is  not  direct,  wilful  or  criminal,  as  where 
a  person  who  is  intoxicated  is  run  over  by  a  train  while  lying 
on  a  track  situated  between  his  home  and  the  place  where  he 
procured  the  liquor  which  produced  that  condition.^    If  there 

1  Id    See  Riding  v.  Smith,  1  Ezch.  ^Tetzner  v.  Naughton,  12  HI.  App. 

DiT.  91 ;  KeUy  ▼.  Partington,  5  R  &  14a    See  Shugart  v.  Egan,  88  lU.  66. 

Ad.  6i5 ;  Morris  t.  Langdale,  2  B.  &  > Schroder  v.  Crawford,  94  III  857 ; 

P.  284 ;  Ashley  v.  Harrison,  1  Esp.  Emory  v.  Addis,  71  HI  27a    The  In- 

48;  Pilmore  ▼.  Hood,  5  Bing.  N.  C.  diana  court  announced  a  rule  con- 

97;  Allsop  V.  AUsoi),  6  H.  &  N.  584;  trary  to  that  stated  in  the  text  in 

Bentley  v.  Beynolds,  1  McMuU.  16;  Krach  v.  Heilman,  58  Ind.  517;  Col- 

Uoderhill  ▼.  Welton,  82  Vt  40 ;  vol.  8,  lier  v.  Early,  54  Ind.  559.    But  these 

cfa.  24.  cases  are  much  restricted  by  Dunlap 

»  Ward  V.  Weeks,  7  Bing.  211.  v.  Wagner,  85  Ind.  529,  and  are  in  ef- 

» Grain  t.  Petrie,  6  HiU,  522 ;  Butler  feet  overruled  by  Terre  Haute  &  L  R, 

▼.  Kent,  19  Johns.  22a  Co.  v.  Buck,  96  Ind.  846,  855. 
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intervenes  between  defendant's  ax^t  or  omission  a  wilfal,  ma- 
licioQS  and  oriminal  act  committed  by  a  third  person,  which 
act  defendant  had  no  reason  to  apprehend,  the  connection  be- 
tween the  original  wrong  and  the  result  is  broken.* 

§  43.  Same  subject.  Where  the  immediate  cause  of  the 
injuryis  the  wrongful  act  of  a  third  person,  the  injured  party- 
has  of  course  an  action  against  him ;  and  this,  in  some  early 
cases,  was  thought  to  bar  an  action  against  any  antecedent 
actor  more  remotely  responsible ;  but  it  now  seems  to  be  set- 
tled that  the  liability  of  a  more  immediate  party  does  not  re- 
lieve any  other  party  whose  act  can  properly  be  treated  as  the 
efficient  and  proximate  or  concurrent  cause.  A  vendor  of 
property,  who  had  been  paid  for  it,  was  induced  by  the  de- 
fendant's false  and  malicious  representation  that  he  had  a  lien 
on  it  and  Was  entitled  to  control  its  custody  to  refuse  to  de- 
liver it,  whereby  .the  purchaser  suffered  injury;  he  was  held 
entitled  to  his  action  although  he  had  a  remedy  on  his  con- 
tract against  the  vendors.  Knowingly  making  a  false  claim 
of  lien  was  the  gravamen  of  the  action ;  and  it  was  held  that 
the  special  damage  alleged,  namely,  the  non-delivery  of  the 
property,  was  sufficiently  connected  with  the  wrongful  act  to 
support  the  action.'  In  one  case  it  appeared  that  the  defend- 
ant, being  about  to  sell  a  public  house,  falsely  represented  to 
B.,  who  had  agreed  to  purchase  it,  that  the  receipts  were 
£180  a  month;  B.  having, to  the  knowledge  of  the  defendant, 
communicated  this  representation  to  plaintiff,  who  became  the 
purchaser  instead  of  B.,  it  was  held  that  an  action  would  lie 
for  the  circuitous  deceit  practiced.' 

1  Shugart  v.  Egan,  88  lU.  56;  Mars  fendant  entered  into  a  contract  of 
V.  Delaware  &  H.  GL  Ca,  54  Hun,  sale  of  a  public  house  with  a  person 
625 ;  White  v.  Conly,  14  Lea  (Tenn.X  of  the  name  of  Bowmer ;  that  when 
51.  In  the  last  case  W.  and  G.  quar-  the  agreement  was  entered  into  he 
relcd  and  fought;  during  the  fight  represented  to  Bowmer  that  the  pub- 
Vtr.'s  son  stabbed  C.  and  caused  his  lie  house  was  of  a  certain  value  in 
death.  This  was  done  without  the  respect  of  its  trade,  and  that  repre- 
knowledge  of  W.  sentation  he  knew  to  be  false  at  the 

2  Green  t.  Button,  2  G.,  M.  &  R  time  he  made  it  After  this  agree- 
707.  ment  had   been  entered  into  with 

•Pilmore  V.  Hood,  5  Bing.  N.  G  V7.  Bowmer,  Bowmer,  finding  himself 

Bosanquet^  J.,  thus  stated  the  facts  unable  to  complete  the  contract^  en- 

and  the  grounds  of  the  defendant's  tered    into  a  negotiation  with  the 

liability:  "It  appears  that  the  de-  plaintiff,  Pilmore,  and  informed  him 
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A  Btage-coach  by  the  negligence  of  the  driver  was  pre-  [69] 
cipitated  into  a  dry  canal;  the  lock-keeper  thereafter  negli- 
gently opened  the  gates  of  the  canal  and  drowned  a  passen- 
ger. Under  Lord  Campbell's  act/  the  Irish  court  of  queen's 
beDch  held"  that  the  death  of  the  passenger,  in  the  language 
of  that  act,  was  "  caused  "  by  the  negligence  of  the  driver. 
O'Brien,  J.,  said :  "  The  precipitation  of  the  omnibus  into  the 
]  >2k  was  certainly  one  cause  of  her  death,  inasmuch  as  she 
would  not  have  drowned  but  for  such  precipitation.  It  is 
true  that  the  subsequent  letting  of  the  water  into  the  lock 
was  the  other  and  more  proximate  cause  of  her  death,  and 
that  she  would  not  have  lost  her  life  but  for  such  subsequent 
act,  which  was  not  the  necessary  consequence  of  the  previous 
precipitation  by  the  negligence  of  the  defendant's  servant. 
But  in  my  opinion  the  defendant  is  not  relieved  from  [70] 
liability  for  his  primary  neglect  by  showing  that  but  for  such 
subsequent  act  the  death  would  not  have  ensued." ' 

what  lepresentatioQ  be  had  received  see  that  the  defendant  when  he  en- 
of  the  Talae  of  this  public  house  tered  into  that  contract  with  Bow- 
from  the  defendant;  and  taking  it  mer,  having  thus  himself  made  the 
according  to  the  plea,  that  Bowmer  fraudulent  represfntatioUi  and  know- 
had  not  any  particular  authority  ing  it  to  have  been  communicated  to 
from  the  defendant  to  make  such  the  person  with  whom  he  was  about 
communication  to  Pilmore,  the  de-  to  contract  a  second  time,  then  with- 
fendant  had  notice  that  the  informa-  holding  an  explanation  or  denial  of 
tion  had  been  given  to  Pilmore^  and  his  authority  for  communication, 
it  is  averred  that  both  at  the  time  of  and  suffering  the  plaintiff,  on  the 
the  original  agreement  with  Bow-  faith  of  the  communication  to  enter 
mer  as  also  at  the  time  of  the  agree*  into  a  contract,  was  as  much  guilty 
meot  which  subsequently  took  place  of  a  deceit  on  the  plaintiff  as  if  he 
with  Pilmor^  the  defendant  knew  had  in  terms  repeated  the  statement 
that  the  information  was  false,  himself.  On  these  grounds,  without 
Then  having  notice  that  that  com-  entering  further  into  the  case,  I 
munication  had  been  made,  and  think  this  action  may  be  main- 
knowing  at  the  time  that  it  was  tained."  See  Langridge  v.  Levy,  2 
take,  he  enters  into  a  new  agree-  M.  &  W.  519 ;  Levy  v.  Langridge,  4 
ment  with  Pilmore  and  Bowmer,  id.  887 ;  Richardson  v.  Dunn,  8  GL  B. 
UiatPilmore  shaU  stand  in  the  place  (N.  S.)  066. 
of  Howmer  in  the  purchase  of  this  ^  9  and  10  Vict,  c  9a 
pablic  house.  The  record  further  » Byrne  v.  VJTilson,  15  Irish  G.  L. 
states  that  PUmore,  confiding  in  that  (N.  8.)  882-842;  Thompson's  Car. 
representation^  paid  money  to  the  de-  Pass.  290 ;  Eaton  v.  Boston,  etc.  R 
fendant  I  think  it  is  impossible^  on  Ckx,  11  Allen,  500 ;  Spooner  v.  Brook- 
the  statement  of  these  facts,  not  to  lynC  R.  Co.,  54  N.  Y.  280. 
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Cases  may  be  stated  where  the  wrongful  conduct  of  one 
person  affords  the  opportunity  or  occasion  for  the  illegal  acts 
of  another  or  for  an  injury  from  other  causes ;  as  where  a 
street-car  driver  permits  boys  to  ride  on  the  platform  without 
paying  fare,  and  on  their  being  ordered  to  get  "off  one  of 
them  pushes  another,  who  is  injured.  In  such  cases  the  in- 
jury is  too  remote,*  unless  it  was  such  as  would  probably  re- 
sult ;  and  the  same  rule  applies  where  inaction  offers  an  oppor- 
tunity for  injury.  The  neglect  of  duty  by  bailees  and  agents 
renders  them  liable  for  losses  resulting,  in  co-operation  with 
such  neglect,  by  the  torts  of  third  persons.'  The  cases  col- 
lected in  the  note  following  will  give  the  reader  an  insight 
into  various  branches  of  the  subject  of  consequential  damages.' 

1  Lott  V.  New  Orleans,  eta  R  Ca,  London,  etc  By.  Co.,  8  Q.  R  25;  The 
87La.  Ann.  887;  Cuff  V.Newark, eta  Flying  Fish,  84  I*  J.  (Adm.)  113; 
R  Co.,  85  N.  J.  Lb  80 ;  Scholee  v.  Everard  v.  Hopkins,  1  Bulst  882 ; 
North  L  Ry.  Ca,  21  L.  T.  (N.  a)  885.  Hughes  v.  Quentin,  8  G  &  R  708 ; 

2  NorcroBs  v.  Norcross,  68  Me.  168 ;  Peacock  v.  Young,  21  L.  T.  (N.  S.) 
Mason  v.  Thompson,  9  Pick.  280;  627;  Priestley  v.  Maclean,  2  F.  &  F. 
Shaw  V.  Berry,  81  Me.  478;  Sibley  v.  288;  Sneesby  v.  Lancashire  By.  Ca, 
Aldrich^  88  N.  H.  568;  Sasseen  v.  L.  R  9  Q.  R  268;  Smith  v.  Condry,  t 
Clark,  87  Ga.  242 ;  ^lute  v.  Wiggins,  How.  (U.  8.)  85 ;  Loker  v.  Damon,  17 
14  Johns.  175;  McDaniels  t.  Robin-  Pick.  284;  State  v.  Thomas,  19  Ma 
son,  26  Vt  810.  618 ;  Oil  Creek,  eta  R  Ca  v.  Keigh- 

s  Adams  t.  Lancashire^   eta  Ry.  ron,  74  Pa.  St  816;  Tarleton  v.  Mc- 

Ca,  L  R  4  a  P.  789;  Smith  v.  Dob-  Gawley,  Peake,  270;  Carrington  t. 

son,  8  M.  &  Or.  59 ;  Rigby  v.  Hewitt,  Taylor,  11  East^  571 ;  Keeble  v.  Hick- 

6  Ezch.  240 ;  Oreenland  v.  Chaplin,  eringill,  id.  574 ;  Herring  v.  Skaggs,. 

id.  248;  Barnes  v.  Ward,  9  C.  B.  892;  62  Ala.  180;  Hanover  R  Ca  v.  Coyle,. 

Collins  T.  Middle  L  Com'rs,  L  R  4  55  Pa.  St  896 ;   Baldwin  v.  United 

a  P.  279 ;  Harrison  t.  Oreat  North-  States  Tel.  Ca,  45  N.  Y.  744 ;  Bartlett 

em  Ry.  Ca,  8  H.  &  a  281 ;  Butter-  v.  Hooksett,  48  N.  H.  18;  Ayer  v. 

field  T.  Forrester,  11  East,  60;  Martin  Norwich,  89  Conn.  876;  Dimock  v. 

V.  Oreat  Northern  Ry.  Ca,  16  Q  R  Suffleld,  80  id.  129 ;  Foshay  v.  Olen 

179;  Oeneral Steam Nav.Ca Y.Mann,  Haven,  25  Wis.  288;  Morse  v.  Rich- 

14  C  R  127 ;  Holden  v.  Liverpool  mond,  41  Vt  485 ;  Howard  v.  North 

Oas  Ca,  8  a  R  1 ;  Cotton  v.  Wood,  Bridgewater,  16  Pick.  189 ;  Kings- 

8  a  R  (N.  a)  568 ;  Flower  v.  Adam,  bury  v.  Dedham,  18  AUen,  186 ;  Tis- 

2  Taunt  814;  Ellis  v.  London,  eta  dale  v.  Norton,  8  Met  888;  P&ge  v. 

Ry.  Co.,  2  H.  &  N.  424 ;  Singleton  v.  Bucksport,  64  Me.  61 ;   Bigelow  v. 

Williamson,  7  H.  &  N.  410;  Skelton  Reed,  61  Ma  825;  Lake  v.  MiUiken,. 

V.  London,  eta  Ry.  Ca,  L  R  2  C  P.  62  Ma  240 ;  Cobb  v.  Standish,  14  Me. 

681 ;  Thompson  v.  Northeastern  Ry.  198 ;  Merrill  v.  Hampden,  26  Ma  284 ; 

Ca,  2  R  &  a  106 ;  Bridge  v.  Orand  Lawrence  v.  Mt  Vernon,  85  Ma  100 ; 

J.  Ry.  Ca,  8  M  &  W.  244;  Olover  v.  Davis  v.  Bangor,  42  Ma  622;  Jewett 
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§  43.  Wilful  or  malicioas  injuries.  It  was  said  in  the  [71] 
first  edition  of  this  work  that  in  cases  of  wilful  or  malicious 
iojories  and  injuries  from  reckless  or  illegal  acts,  or  from  posi- 
tive fraud,  the  damages  are  not  so  strictly  confined  to  proxi- 
mate consequences  as  when  these  elements  do  not  exist.  This 
was  probably  an  inaccurate  statement,  growing  out  of  the  well- 
established  rule  that  in  such  cases  the  damages  are  not  limited 
to  those  which  are  compensatory  J  Those  elements  are  aggra- 
vations which  juries  are  apt  to  regard  in  determining  their 
verdicts,  and  which  courts  consider  in  passing  on  them.^  1% 
was  said  by  Baldwin,  J. :  *  "When  a  trespass  is  committed  in 
a  wanton,  rude  and  aggravated  manner,  indicating  malice  or  a 
desire  to  injure,  the  jury  ought  to  be  liberal  in  compensating 
the  party  injured  in  all  he  has  lost  in  property,  in  expenses 
for  the  assertion  of  his  rights,  in  feeling  or  reputation,"  and  to 
superadd  to  such  compensation  a  sum  for  punishment.  In  a 
case  of  wilful  negligence  in  England,  the  trial  court  instructed 
the  jury  that  they  might  take  into  consideration  all  the  cir- 
cumstances, and  see  whether  there  was  anything  to  satisfy 
them  that  the  defendant  had  behaved  in  an  improper  and  un- 
justifiable manner;  and  if  so,  they  need  not  give  damages 
strictly,  but  might  give  them  with  a  liberal  hand.  This  in- 
struction was  held  correct.  Pollock,  0.  B.,  in  giving  judgment, 
said:  "It  is  universally  felt  by  all  persons  who  have  had 
occasion  to  consider  the  question  of  compensation,  that  there 
is  a  difference  between  an  injury  which  is  the  mere  result  of 

V.  Gage,  65  Ma  538 ;  Cook  v.  Charks-  sideration  has,  however,  no  influence 

town,  96  MasB.  80 ;  Card  v.  Ellsworth,  upon  the   question   of  a  negligent 

65  Ua  547 ;  Chicago  v.  Hoy,  75  HL  wrong-doer's  responsibihty  for  the 

59Ql  consequences  resulting  from  his  act" 

1  "There  is,  in  truth,  no  case  that  Indianapolis,  etc.  By. Ca  v.  Pitzer,  100 

has  been  recognized  as  sound,  that  Ind.  179, 189. 

holds  that  the  rale  as  to  the  responsi-  '  Merest  v.  Harvey,  5  Taunt  442 ; 
bUity  of  the  wrong-doer  is  diif  erent  Wright  v.  Gray,  2  Bay,  464 ;  McDan- 
in  cases  of  actionable  negligence  from  iel  v.  Emanuel,  2  Rich.  455;  Detroit 
that  which  prevails  in  cases  of  wilful  Daily  Post  v.  McArthur,  16  Mich.  447 ; 
or  malicioas  torts.  There  is  a  differ-  West  v.  Forrest,  22  Mo.  844 ;  Hackle 
'enoe  as  to  the  measure  of  damages,  v.  Money,  2  Wils.  205 ;  McAfee  v. 
for  where  the  tort  is  malicioas  ex-  Crofford,  18  How.  (U.  S.)  447. 
emplary  damages  may  be  recovered,  'Pacific  Ins.  Ca  v.  Conard,  Bald- 
bat  such  damages  cannot  be  recov-  win  (U.  B.\  142l 
ered  in  cases  of  negligence;  This  con- 
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such  negligence  as  amounts  to  little  more  than  an  accident, 
and  an  injury,  wilful  or  negligent,  which  is  accompanied  with 
expressions  of  insolence.  I  do  not  say  that  in  actions  of  neg- 
ligence there  should  be  vindictive  damages,  such  as  are  some- 
[72]  times  given  in  actions  of  trespass ;  but  the  measure  of 
damage  should  be  different  according  to  the  nature  of  the  in- 
jury and  the  circumstances  with  which  it  is  accompanied. 
.  .  .  The  courts  have  always  recognized  the  distinction  be- 
tween damages  given  with  a  liberal  and  a  sparing  hand."^ 
For  this  reason  all  the  circumstances  of  the  injurious  act  are 
provable  and  to  be  considered  by  the  jury.^  The  Massachu- 
setts court  says  that  in  an  action  of  tort  for  a  wilful  injury  to 
the  person  the  manner  and  manifest  motive  of  the  wrongful 
act  may  be  given  in  evidence  as  affecting  the  question  of  dam- 
ages ;  for  when  the  mere  physical  injury  is  the  same  it  may  be 
more  aggravated  in  its  effects  upon  the  mind  if  it  is  done  in 
the  wanton  disregard  of  the  rights  and  feelings  of  the  plaintiff 
than  if  it  is  the  result  of  mere  carelessness.'  The  same  view 
is  expressed,  and  more  comprehensively,  by  Campbell,  J., 
speaking  for  the  supreme  court  of  Michigan :  "  The  common 
sense  of  mankind  has  never  failed  to  see  that  the  damage  done 
by  a  wilful  wrong  to  person  or  reputation  and,  in  some  cases, 
to  property  is  not  measured  by  the  consequent  loss  of  money. 
A  person  assaulted  may  not  be  disabled  or  even  disturbed  in 
his  business,  and  may  not  be  put  to  any  outlay  in  repairs  or 
medical  services.  He  may  not  be  made  poorer  in  money 
directly  or  consequentially.  He  may  incur  no  pecuniary 
damage  whatever.  .  .  .  When  the  law  gives  an  action  for 
a  wilful  wrong  it  does  it  on  the  ground  that  the  injured  person 
ought  to  receive  pecuniary  amends  from  the  wrong-doer.  It 
assumes  that  every  such  wrong  brings  damage  upon  the  suf- 
ferer, and  that  the  principal  damage  is  mental  and  not  phys- 
ical. And  it  assumes  further,  that  this  is  actual  and  not  meta- 
physical damage,  and  deserves  compensation.  "When  this  is 
once  recognized  it  is  just  as  clear  that  the  wilfulness  and 

1  Emblen  v.  Myers,  6  H.  &  N.  54 ;  wards  v.  Beach,  8  Day,  447 ;  Churchilf 

Bizby  T.  Duniap,  56  N.  H.  462.  t.  Watson,  5  Day,  140 ;  Post  v.  Munn, 

3  Bracegirdle  v.  Orf ord,  2  M.  &  a  4  N.  J.  L.  61. 
79 ;  Snively  v.  Fahnestock,  18  Md.  891 ;       s  Hawes  v.  Knowles,  114  Mass.  5ia 
Treat  v.  Barber,  7  Conn.  279;  Ed- 
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wickedness  of  the  act  must  constitute  an  important  element  in 
the  computation,  for  the  plain  reason  that  we  all  feel  our  in- 
dignation excited  in  direct  proportion  with  the  malice  of  the 
ofiFender,  and  that  the  wrong  is  aggravated  by  it."  * 

§  44.  Same  snbjiBCt.    The  effect  of  fraud  in  causing  a  [73] 
loss  on  the  amount  recoverable  beyond  the  measure  of  dam- 
ages in  analogous  cases  of  breach  of  contract  and  tort  is  mani- 
fest in  many  particulars.   A  difference  is  made  on  this  ground 
when  there  is  a  breach  of  the  contract  to  sell  and  convey 
lands,  and  where  there  is  a  confusion  of  goods.    Where  one 
sells  a  chattel  and  delivers  possession,  so  that  he  is  taken  to 
have  warranted  the  title,  his  vendee  cannot  recover  damages 
until  he  is  dispossessed  by  the  true  owner ;  but  if  he  sells  prop- 
erty with  a  false  and  fraudulent  representation  of  ownership, 
his  vendee  may  recover  damages  for  the  deceit  before  he  is 
disturbed  in  his  possession  and  according  to  the  measure  of 
damages  applicable  to  a  breach  of  warranty.'   It  was  held  by 
Lord  Kenyon  that  an  action  lay  for  firing  on  negroes  on  the 
coast  of  Africa,  and  thereby  deterring  them  from  trading 
^ith  the  plaintiff,  and  that  damages  might  be  recovered  for 
loss  of  their  trade.'    Where  a  dealer  in  drugs  and  medicines 
carelessly  labels  a  deadly  poison  and  sends  it  so  labeled  into 
market,  he  will  be  held  liable  to  all  persons  who,  without 
fault,  are  injured  by  using  it  as  such  medicine  as  it  purports 
to  be.*   So,  a  party  who  fraudulently  sold  a  gun  falsely  repre- 
senting it  to  have  been  made  by  a  particular  maker  and  to  be 
well  made  was  held  liable  to  the  purchaser  whose  son  was 
injured  by  its  explosion.^    In  several  states  the  expenses  of 
the  suit,  above  taxable  costs,  to  obtain  redress  for  such  wrongs, 
are  allowed  to  be  considered  by  the  jury."   But  in  some  states 
it  is  otherwise.' 

1  Welch  V.  Ware,  82  Mich.  77.  •Dibble  v.  Morris,  26  Conn.  416; 

»Ctoe  V.  Hall,  24  Wend  102.  Roberts  v.  Mason,  10  Ohio  St  278; 

'TarleUm    v.    McGawley,    Peake^  Seeman  v.  Feenej,  19  Minn.  70 ;  Titus 

208L  V.  Corkins,  21  Kan.  722 ;  Marshall  v. 

^TlKnnas  v.  Winchester,  6  N.  Y.  Betnei,  17  Ala.  882;  Thompson  v. 

897.  Powning,  16  Nev.  210 ;  New  Orleans, 

•  Langridge  t.  Levy,  2  M.  &  W.  eta  R  Co.  v.  AUbritton,  88  Miss.  248. 

519;  Levy  ▼.  Langridge,  4  id.  887.  ^Earle    v.    Tupper,    45   Vt    274; 

See  Rose  ▼.  Beattie,  2  N.  &  McC.  588 ;  Howell  v.  Scoggins,  48  CaL  855. 
Fahz  V.  Wyooff»  25  Ind.  821. 
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SeOTION  4:. 
OONSEQTTBNIXAL  DAMAGES  EOB  BBEAOH  OF  OOXTTBAOT. 

§  45.  BecoTerable  only  when  contemplated  by  the  parties* 

[74]  In  an  action  founded  upon  a  contract  only  such  damages 
can  be  recovered  as  are  the  natural  and  proximate  consequence 
of  its  breach ;  such  as  the  law  supposes  the  parties  to  it  would 
have  apprehended  as  following  from  its  violation  if  at  the 
time  they  made  it  they  had  bestowed  proper  attention  upon 
the  subject  and  had  full  knowledge  of  all  the  facts.^  As 
otherwise  expressed  the  damages  which  are  recoverable  must 
be  incidental  to  the  contract  and  be  caused  by  its  breach ; 
such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  contract  was  entered 
into.^  Direct  damages  are  always  recoverable  and  consequen- 
tial losses  must  be  compensated  if  it  can  be  determined  that 
the  parties  contracted  with  them  in  view.*  It  is  not  in  the 
least  essential  to  the  existence  of  this  liability  that  an  actual 
breach  of  the  agreement  should  have  been  in  the  minds  of  the 
parties  or  either  of  them.  For  anything  which  amounts  to  a 
breach  of  contract,  whether  foreseen  or  unforeseen,  the  party 
who  is  responsible  therefor  must  answer.*  Here  an  impor- 
tant distinction  is  to  be  noticed  between  the  extent  of  respon- 
sibility for  a  tort  and  that  for  breach  of  contract.  The 
wrong-doer  is  answerable  for  all  the  injurious  consequences  of 
his  tortious  act  which,  according  to  the  usual  course  of  events 
and  general  experience,  were  likely  to  ensue,  and  which,  there- 
fore, when  the  act  was  committed,  he  may  reasonably  be  sup- 
posed to  have  foreseen  and  anticipated.  But  for  breaches  of 
contracts  the  parties  are  not  chargeable  with  damages  on  this 
principle.  Whatever  foresight,  at  the  time  of  a  breach,  the 
defaulting  party  may  have  of  the  probable  consequences,  he 
is  not  generally  held  for  that  reason  to  any  greater  responsi- 

1  Leonard  v.  New  York,  eta  T.  Ckx,  Brayton  v.  Chase,  8  Wia  456 ;  Bridges 
41  N.  Y.  544,  567;  Smith  v.  Western  v.  Stickney,  88  Me.  861 ;  Paducah  L. 
U.  T.  Ca,  88  Ky.  104  Ca  v.  Paducah  Water  Supply  Ca,  89 

2  Williams  v.  Barton,  18  La.  404 ;  Ky.  840. 

Jones  V.  George,  61  Tex.  845,  854;  <  Wilson  v.  DunviUe^  6  L.  R  Ire. 
Howe  V.  North,  69  Mich.  272,  281.  210 ;  HamUton  v.  Magill,  12  id.  186, 

s  Rhodes  v.  Baird,  16  Ohio  St  581 ;    202. 
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bility ;  he  is  liable  only  for  the  direct  consequences  of  the 
breach,  such  as  usually  occur  from  the  infraction  of  like  con- 
tracts, and  were  within  the  contemplation  of  the  parties  when 
the  contract  was  entered  into  as  likely  to  result  from  its  non- 
performance.^   Those  damages  which  arise  upon  the  direct, 

1  Hadley  ▼.  Baxendale,  9  Exch.  841 ;  were  seized  and  sold  to  pay  a  fine  for 

Gandee  t.  Western  U.  T.  Ckx,  84  Wi&  such  unloading,  although  the  shipper 

479;  Pacific  Exp.  Ca  v.  Darnell,  62  protested  against  it    McAlister   v. 

Texas,  689;  Thomas,  etc  Manuf.  Ca  Chicago,  etc  R.  Co.,  74  Ma  851. 

▼.  Wabash,  etc  Ry.  Ca,  62  Wia  642 ;  Barges  were  not  returned  to  their 

Jones  T.  Nathrop^  7  Cola  1 ;  Smith  v.  owner  at  the  time  agreed ;  and  on 

OsboTD,  148  Mass.  185 :  Frohesich  v.  account  of  the  delay  were  swept  from 

Gammon,  28  Minn.  476 ;  Western  U.  their  moorings  by  an  extraordinary 

T.  Ca  ▼.  Hall,  124  U.  a  444.  ice  gorge  and  lost    *'  All  that  the  de- 

The  rule  was  very  strictly  applied  fendants  could  foresee  by  ordinary 

in  a  case  in  which  it  was  held  that  forecast  as  a  result  of  the  breach  of 

the  Tendor  of  diseased  sheep  who  their  contract  to  return  the  boats 

sold  them  without  knowledge  of  their  would  be  the  expense  to  the  plaintiff 

condition  was  not  responsible   for  in  taking  them  himself.    They  are 

damages  resulting  to  the  vendee  from  liable  for  damages,  the  primary  and 

their  being  placed  with  cattle,  the  immediate  result  of  the  breach  of 

vendor  not  being  informed  that  this  their  contract,  and   not   for   those 

would  be  done.    Weaver  v.  Penny,  which  arise  from  a  conjunction  of 

17  IlL  Appu  628.    The   last   reason  this  fault  with  other  circumstances 

given  is  of  doubtful  cogency.    See  that  are  of  an  extraordinary  nature.*' 

Packard  v.  Slack,  82  Vt  9 ;  Smith  v.  Jones  v.  Gilmore,  91  Pa.  St  810.    See 

Green,  1  a  P.  Div.  92,  where  it  is  Parmalee  v.   Wilks,  22   Barb.   689, 

said  that  one  who  sells  diseased  sheep  stated  in  §  37,  ante. 

may  be  charged   with   knowledge  For  the  breach  of  a  contract  to  re- 

that  the  purchaser  intends,  or  is  al-  pair  a  tool,  the  loss  of  the  material 

most  certain,  to  put  them  with  other  on  hand  when  it  ought  to  have  been 

sheep.    See,  also^  voL  2,  ch.  14.  repaired  may  be  recovered  for ;  but 

An  employee  who  quits  the  service  not  the  profits  which  might  have 

of  his  employer  in  violation  of  his  been  ms^de  by  working  up  such  ma- 

ooDtract  is  not  liable  for  the  loss  of  terial  with  the  tool,  they  being  un- 

property  following  his  act  through  usual,  considering  the  value  of  the 

the  inability  of  the  master  to  procure  implement^  and  notice  not  having 

other  help.    Riech  v.  Bolch,  68  Iowa,  been  given  him  who  was  to  repair  it 

536L  Sitton  v.  Macdonald,  25  a  a  6a 

A  carrier  who  has  not  contracted  The  immediate  result  of  the  breach 

to  transport  cattle  received  fro^l  a  of  a  contract  not  to  engage  in  the 

ooanecting  carrier   in   the  cars  in  hotel  business  within  the  limits  of 

vhiohthey  came  to  his  care  and  who  a  designated  city  during  the  time 

has  no  notice  that  they  are  of  a  kind  plaintiff  was  the  proprietor  of  a  eer- 

which  it  is  unlawful  to  unload  in  the  t^iin  hotel  therein,  the  agreement  be- 

state  in  which  they  are  received  is  ing  part  of  the  consideration  for  its 

not  liable  to  the  shipper  because  they  purchase,  is  the  diversion  of  patron- 
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necessary  and  immediate  effects  are  always  recoverable,  be- 
cause every  person  is  supposed  to  foresee  and  intend  the  direct 
and  natural  results  of  his  acts ;  those  which  ensue  in  the  or- 
dinary course  of  things,  considering  the  particular  nature  and 

age  therefrom ;  depreciation  in  the  carry  on  the  business  of  running  the 
value  of  the  hotel  property  is  second-  mill,  loss  of  profits,  purchase  of  ma- 
ary ;  this  last  cannot  be  recovered  terial,  payments  made  for  help,  nor 
for  unless  specially  claimed.  Lashus  for  his  personal  services.  The  meas- 
V.  Chamberlain,  5  Utah,  140.  Com-  ure  of  his  damages  was  the  dififer- 
pare  Burckhardt  v.  Burckhardt^  43  ence  between  the  value  of  the  ma- 
Ohio  St  474,  in  which  it  was  held  chinery  contracted  for  and  the  value 
that  one  who  purchased  the  real  es-  of  that  in  fact  delivered  at  the  time 
tate,  personal  property,  firm  name  of  delivery,  or  such  difference  as  as- 
and  good-will  of  a  partnership  busi-  certained  by  a  resale  within  a  rea- 
ness  might  prove  as  an  element  of  sonable  time  thereafter.  WiUingham 
his  damage  the  value  of  the  property  v.  Hooven,  74  Ga.  23d,  248. 
with  and  without  the  good-wiU  and  Damages  from  injury  to  grain  be- 
trade-mark,  and  the  difference  in  cause  of  the  failure  of  a  warranted 
such  value  might,  in  the  absence  of  machine  to  work  to  the  capacity  spec- 
more  specific  proof,  be  taken  as  the  ified,  and  which  was  sold  with  the  un- 
measure  of  damagea  The  Utah  court  derstanding  that  it  was  to  be  used  in 
remark  of  this  case  that  it  appears  to  securing  a  large  crop,  were  held  not 
stand  alone.  recoverable;  they  could  not  be  fairly 
The  code  of  Qeorgia,  expressing  considered  such  as  would  naturally 
the  rule  deduced  from  the  decisr  arise  from  the  breach  of  the  contract 
ions  of  the  court  therein  (Coweta  or  to  have  been  contemplated  by  the 
Falls  Manut  Ca  v.  Rogers,  19  Ga.  parties  as  a  probable  result  Wilson 
417;  Cooper  v.  Young,  22  id.  269;  v.  Reedy.  82  Minn.  256;  Osborne  v. 
Red  V.  Augusta,  25  id.  886),  provides  Poket,  88  id.  10 ;  Brayton  v.  Chase, 
that  "remote  or  consequential  dam-  8  Wis.  456.  These  cases  carry  the  rule 
ages  are  not  allowed,  unless  they  can  to  the  eztrema  The  Wisconsin  case 
be  traced  solely  to  the  breach  of  the  is  probably  overruled  by  cases  re- 
contract  or  are  capable  of  exact  com-  f  erred  to  in  Thomas,  etc.  Manuf.  Ca 
putation,  such  as  the  profits  which  v.  Wabash,  etc  Ry.  Co.,  62  Wis.  642, 
are  the  immediate  fruit  of  *  the  con-  650.  Contra,  Smeed  v.  Foord«  1  K 
tract  and  are  independent  of  any  col-  &  E.  602.  See  voL  2,  ch.  14. 
lateral  enterprise  entered  into  in  If  seed  of  a  particular  grain  is  sold 
contemplation  of  the  contract"  Sec.  to  a  farmer  and  as  the  result  of  its 
2944  Under  this  provision  it  has  being  impure  because  of  the  presence 
been  held  that  the  purchaser  of  a  of  seeds  of  foul  and  nbxious  weeds, 
saw-miU  and  outfit  cannot  recover  though  no  injury  results  to  the  crop^ 
against  his  vendor,  who  furnished  the  vendor  is  liable  for  damage  to 
machinery  of  a  quality  inferior  to  the  farm  by  sowing  it  McMullen  v. 
that  called  for  by  the  contract,  dam-  Free,  18  Ont  57. 
ages  sustained  from  abandoning  the  The  breach  of  a  contract  to  furnish 
business  in  which  he  had  been  en-  articles  to  be  used  in  completing  a 
gaged  and  in  getting  ready  to  use  building  does  not  make  the  contractor 
tlie   mill,   improvements    made   to  liable  for  the  loss  of  the  rent^  no  ex- 
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subject-matter  of  the  contract.^  It  is  conclusively  presumed 
that  a  party  violating  his  contract  contemplates  the  damages 
which  directly  ensue  from  the  breach.^  There  are  fixed  rules 
for  measuring  damages  of  a  pecuniary  nature,  which  apply  to 

trinsic  facts  being  alleged    Liljen-  money  which  was  borrowed  because 
gren  F.  &  I*  Ca  v.  Head,  42  Minn,  of  his  refusal  to  so  do,  no  notice  hav- 
420L  ing  been  given  him  of  the  liability  of 
Though  the  breach  of  a  contract  to  the  owner  for  these  expenses.    Swift 
furnish  goards  for  the  shops   and  v.  Eastern  Warehouse  C!a,  86  Ala.  294. 
work-houses  in  a  prison  enables  an  ^  Booth  v.  Spuyten  Duy  vil  R  M. 
incendiary  to  set  fire  to  the  building,  Ca,  60  N.  Y.  487 ;  Hadley  v.  Baxen- 
and  the  loss  resulting  is  the  direct  dale,  9  Exch.  841. 
and  immediate  consequence  of  the  One  who  agrees  to  procure  an  as- 
fire^  it  was  not^  in  legal  contempla-  signment  of  a  mortgage  being  fcTe- 
tion,  of  the  failure  to  provide  a  watch,  closed   and  then   to  forbear  for  a 
Tennessee  v.  Ward,  9  Heisk.  100,  ISa  specified  time  to  enable  the  promisee 
This  ruling  is  open  to  question.    The  to  enforce  it,  and  who  after  procur- 
agreement  to  maintain  a  guard,  con-  ing  such  assignment  sells  it  to  one 
sidered  as  a  precaution .  contracted  who  immediately  proceeds  to  a  sale 
for  to  insure  the  safety  of  the  plaint-  and  thereby  extinguishes  the  prom- 
ifTs  property,  was  such  as  was  appar-  isee's  interest  in  the  mortgaged  prem- 
ently  intended  to   prevent^   among  ises  before   the  expiration   of  the 
other  things,  the  loss  which  occurred,  agreed  period  of  forbearance,  is  lia- 
and  hence  that  loss  may  properly  be  ble  for  the  net  value  of  the  prom- 
considered  as  within  the  contempla-  isee*s  interest    Gallup  v.  Miller,  25 
tion  of  the  parties  when  they  con-  Hun,  298. 

tracted  as  a  consequence  of  a  breach.  >  Whether  the  parties  who  entered 

Faducah  I*  Ckx  v.  Paducah  Water  into  a  contract  had  in  mind  the  dam- 

Supply  Cok,  89  Ky.  840l  ages  which  might  follow  its  breach 

A  warehouseman  who  agrees  to  or  not  does  not  in  the  least  vary  the 

store  goods  at  a  particular  place  is  question   of   their   liability   or  the 

liaUe  to  the  bailor  for  the  loss  of  measure  of  recovery,  under  ordinary 

those  intrusted  to  him  and  which  circumstances;  this  is  governed  by 

are  stored  in  another  place  and  de-  the    injury   proximately  resulting. 

Btrojed  by  fire^  the  latter  having  Collins  v.   Stephens,   68  Ala.  543; 

insored  them  at  the  place  where  the  Dougherty  v.  American  U.  T.  Co.,  75 

oontnict  provided  they  were  to  be  Ala.  168,  177 ;  Cohn  v.  Norton,  57 

Btoced.    If  the   destruction   of  the  Conn.  480, 492. 

goods  must  have  inevitably  taken  A  railroad  company  which  violates 

place  in  the  event  they  had  been  its  contract  to  fence  its  track  laid 

stored  as  agreed,  the  bailee  might  through  a  farm  is  supposed  to  have 

have  been  released.  Lilley  v.  Double-  contemplated  that  animals  on  the 

day,  7  Q.  R  Div.  510.  farm  would   be   exposed  to  injury 

A  warehouseman  who  neglects  to  from  its  trains ;  that  damage  would 

ship  one  bale  of  cotton  out  of  a  be  done  by  trespassing  animals  and 

laiger  quantity  is  not  liable  for  the  pasturage   injured.    Louisville,   etc 

oast  of  insurance  for  one  day  on  the  Ry.    Co.   v.  Sumner,    106   Ind.  55 ; 

whole  lot  nor  for  the  interest  on  Same  v.  Power,  119  id.  269. 
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[75]  all  persons  without  regard  to  their  actual  foresight  of  the 
particular  elements.  And  this  is  also  true  of  the  direct  dam- 
ages from  torts.^ 

§  46.  Illnstrations  of  liability  under  the  rule.  In  an  ac- 
tion to  recover  damages  for  the  breach  of  a  contract  to  har- 
vest oats^  where  the  petition  stated  that  by  reason  of  such 
breach  the  oats  were  entirely  lost,  the  verdict  given  for  their 
value  was  retained,  the  trial  court  having  refused  to  instruct 
the  jury  that  they  were  to  be  guided  by  the  general  rule  of 
damages,  namely,  the  diflference  between  the  contract  price 
and  what  the  labor  would  have  cost,  and  having  instructed 
them  that  the  plaintiff  was  entitled  upon  proof  of  the  case 
stated  to  recover  the  value  if  he  took  all  reasonable  precaution 
to  prevent  such  loss.^  In  a  case  in  Pennsylvania  •  a  party  con- 
tracted with  a  manufacturer  of  bar  iron  to  furnish  pig  iron  in 
prescribed  quantities  at  specified  times ;  he  made  default,  in 
consequence  of  which  the  manufacturer  tv'as  obliged  to  get  and 
use  an  inferior  quality  of  iron  in  order  to  earry  on  his  busi- 
ness, and  thereby  suffered  loss  with  his  customers.  Shars- 
wood,  J.,  said :  "  When  the  vendor  fails  to  comply  with  his 
contract  the  general  rule  for  the  measure  of  damages  undoubt- 
edly is  the  difference  between  the  contract  and  the  market 
price  of  the  article  at  the  time  of  the  breach.  This  is  for 
the  evident  reason  that  the  vendee  can  go  into  the  market 
and  obtain  the  article  contracted  for  at  that  price.  But  when 
the  circumstances  of  the  case  are  such  that  the  vendee  cannot 
thus  supply  himself  the  rule  does  not  apply,  for  the  reason  of 
it  ceases.^  ...  If  an  article  of  the  same  quality  cannot  be 
procured  in  the  market  its  market  price  cannot  be  ascertained, 
and  we  are  without  the  necessary  data  for  the  application  of 
the  general  rule.  This  is  a  contingency  which  must  be  con- 
sidered to  have  been  within  the  contemplation  of  the  parties, 
for  they  must  be  presumed  to  know  whether  such  articles  are 
of  limited  production  or  not.  In  such  a  case  the  true  meas- 
ure is  the  actual  loss  whichthe  vendee  sustains  in  his  own  manu- 

i£ten  V.  Luyster,  60  N.  Y.  253;       > Houser v. Pearoe»  18 Kaa  104  See 
Lowenstein   v.    Chappell,  80   Barb.    Prosser  v.  Jones,  41  Iowa,  674. 
d41 ;  Homer  ▼.  Wood,  16  Barlx  889;       '  McHose  v.  Fulmer,  78  Pa.  St  865. 
ante,  §  la  <  Bank  of  Montgomery  v.  Beese^  d6 

Pa.  St  14a 
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facture  by  having  to  use  an  inferior  article,  or  not  receiv-  [76] 
ing  the  advance  on  his  contract  price  upon  any  contracts  which 
he  himself  had  made  in  reliance  upon  the  fulfillment  of  the  con- 
tract by  the  vendor.  We  do  not  mean  to  say  that  if  he  under- 
takes to  fill  his  own  contracts  with  an  inferior  article,  and,  in 
coDseqaence,  such  article  is  returned  on  his  hands,  he  can  re- 
cover of  his  vendor,  besides  the  loss  sustained  on  his  contracts, 
all  the  extraordinary  loss  incurred  by  his  attempting  what 
was  clearly  an  unwarrantable  experiment.  His  legitimate 
loss  is  the  difference  between  the  contract  price  he  was  to  pay 
his  vendor  and  the  price  he  was  to  receive.  This  is  a  loss 
which  springs  directly  from  the  non-fulfillment  of  the  contract." 
The  rule  under  consideration  was  comprehensively  stated  in 
an  early  case  in  Maine.^  In  general  the  delinquent  party  is 
holden  to  make  good  the  loss  occasioned  by  his  delinquency. 
His  liability  is  limited  to  direct  damages,  which,  according  to 
the  nature  of  the  subject,  may  be  contemplated  or  presumed 
to  result  from  his  failure.  Remote  or  speculative  damages, 
although  susceptible  of  proof  and  deducible  from  the  non- 
performance, are  not  allowed.  It  was  agreed  between  the 
owner  of  a  rice  mill  and  a  planter  that  if  the  latter  would 
bring  his  rice  to  the  former's  mill  it  should  have  priority  in 
being  beaten.  Rice  so  brought  was  not  beaten  according  to 
this  agreement  but  w*as  kept  there  to  await  another  turn^  and 
before  it  was  beaten  at  all  the  mill  and  the  rice  in  question 
were  consumed  by  an  accidental  fire.  It  was  held  that  dam- 
ages for  the  loss  could  not  be  assessed  as  the  consequence 
of  the  breach  of  the  contract.^  The  damages  for  a  breach  of 
contract  must  be  such  as  the  party  suffers  in  respect  to  the 
particular  thing  which  is  the  subject  of  the  contract,  and  not 
such  as  has  been  accidentally  occasioned  or  supposed  to  be  oc- 
casioned in  his  business  or  affairs.'  A  defendant  agreed  to  rent 
to  the  plaintiff  a  store  for  a  year,  to  commence  some  weeks  in 
the  future.  Relying  upon  this  agreement  the  plaintiff  sold 
his  lease  of  a  store  he  then  occupied  to  M.,  agreeing  to  give 

1  Miller  v.  Mariner's  Church,  7  Me.  '  Batchelder  v.  Sturgis,  8  Gush.  201 ; 

$S.  Hayden  v.  Cabot,  17  Mass.  169 ;  State 

*  Ashe  T.  De  Rossett,  6  Jones'  L.  v.  Thomas,  19  Mo.  613 ;  Clark  v.  Moore, 

299L    Contra,  LiUey  v.  Doubled  ay,  7  8  Mich.  65 ;  Johnson  v.  Matthews,  5 

Q.  R  Div.  5ia  Kan.  lia 
You  1—7 
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[77]  possession  about  the  time  he  would  be  entitled  to  go  into 
possession  of  the  store  rented  of  the  defendant,  M.  allowing  the 
plaintiflf  to  occupy  a  part  of  the  store  in  the  meantime.  The 
defendant  refused  to  give  the  lease  in  accordance  with  his 
agreement.  The  plaintiflTs  goods  were  packed  by  him  to  put 
them  in  the  space  they  were  permitted  to  occupy  in  M.'s  store, 
and  suffered  some  damage  therefrom.  It  was  held  that  this 
damage  was  not  the  result  of  the  defendant's  breach  of  con- 
tract. Nor  was  he  entitled  to  interest  on  his  stock  of  goods, 
which  by  the  defendant's  refusal  to  fulfill  his  contract  the 
plaintiff  had  been  obliged  to  keep  elsewhere,  and  was  pre- 
vented from  exposing  for  sale  for  the  period  of  fifteen  days, 
as  the  defendant's  act  did  not  necessarily  prevent  a  sale  of  the 
stock  for  that  length  of  time.*  In  a  similar  case  the  lessor 
was  not  liable  to  the  lessee  for  money  paid  for  clerk  hire  nor 
for  losses  resulting  from  the  purchase  of  goods.  "While  the 
former  may  have  supposed  that  the  latter  would  make  prepa- 
rations to  occupy  the  store  he  could  not  know  what  it  would 
be  necessary  for  him  to  do.*  One  merchant  agreed  with  an- 
other that  he  would  not  enter  judgment  on  a  bond  given  him 
except  on  a  contingency  named.  The  contract  was  violated, 
and  as  a  result  the  fact  that  judgment  was  entered  was  pub- 
lished in  a  commercial  journal  known  as  the  "  Black  List,"' 
with  the  effect  of  injuring  plaintiff's  credit.  Such  publication 
was  an  event  the  parties  could  have  foreseen.' 

§  47.  Liability  not  alTected  by  collateral  ventures.  Par- 
ties when  they  enter  into  contracts  may  well  be  presumed  to 
contemplate  the  ordinary  and  natural  incidents  and  conse- 
quences of  performance  or  non-performance ;  but  they  are  not 
supposed  to  know  the  condition  of  each  other's  affairs,  nor  to 
take  into  consideration  any  existing  or  contemplated  transac- 
tions, not  communicated  nor  known,  with  other  persons.*  Few 
persons  would  enter  into  contracts  of  any  considerable  extent 

1  Lowenstein  v.  ChappeU,  80  Barb.  *  Homer  v.  Wood,  16  Barbw  886; 
241.  Caddy  v.  Major,  12  Mich.  868 ;  Mas- 

2  Cohn  V.  Norton,  57  Conn.  480, 492.    terton  v.  Mayor,  7  Hill  61 ;  Story  v. 
Loss  of  profits  are  too  remote  to  be    New  York  R.  Ca,  6  N.  Y.  85 ;  Bridges 

considered  whei'e  there  is  a  breach  of  v.  Stickney,  88  Me.  861 ;  Barnard  v. 

such  a  contract  Alexander  v.  Bishop^  Poor,  21  Pick.  878 ;  Fox  y.  Harding, 

59  Iowa,  572.  7  Cush.  5ia 

3  Blair  v.  Kinch,  10  L.  R  Ire.  234. 


|4S.^        OOKSEQUBNTIAL  DAMAGES   FOB  BREACH   OF  CONTRACT.      99 

as  to  subject-matter  or  time  if  they  should  thereby  inci- 
dentally  assume  the  responsibility  of  carrying  out,  or  be 
held  legally  affected  by  other  arrangements  over  which  they 
have  no  control  and  the  existence  of  which  are  unknown  to 
them.     In  awarding  damages  for  the  non-performance  of  an 
existing  contract  the  gains  or  profits  of  collateral  enterprises 
in  which  the  party  claiming  them  has  been  induced  to  engage 
by  relying  upon  the  performance  of  such  a  contract  cannot 
be  included.  In  an  action  for  breach  of  a  warranty  of  a  horse 
the  plaintiff  cannot  recover  as  special  damage  the  loss  of  a 
bargain  for  its  resale  at  a  profit,  though  the  contract  for  such 
resale  had  actually  been  completed  before  the  unsoundness  was 
discovered.* 

§  48.  Distinction  between  consequential  liability  in  tort 
and  on  contract.  The  distinction  between  the  liability  for  [78] 
consequential  damages  resulting  from  a  tort  and  the  damages 
recoverable  for  a  breach  of  contract  is  forcibly  illustrated  by 
comparing  an  English  case '  and  two  Wisconsin  cases.'  In  the 
first  case  a  railroad  company  negligently  induced  plaintiff  and 
his  wife  and  child  to  leave  the  train  in  the  night  at  a  wrong 
station ;  no  conveyance  could  be  had  and  they  were  obliged  to 
take  a  long  walk  in  a  rain  to  reach  their  destination.  In  conse- 
quence of  the  exposure  and  fatigue  the  wife  was  taken  sick.  The 
action  to  recover  damages  was  considered  as  being  brought  on 
the  contract  for  carriage,  and  they  were  held  too  remote.  In  the 
earlier  of  the  Wisconsin  cases  the  action  was  upon  the  contract 
of  a  railway  company  to  convey  the  plaintiff  and  about  eighty 

1  Clare  t.  Jiaynard,  6  Ad.  &  EL  were  not  such  as  were  the  natural 

519;  Walker  v.  Moore,  10  R  &  C.  consequence  of  the  breach.    To  the 

416;  Lawrence  v.  Wardwell,  6  Barb,  same  effect  are  Wallace  v.  Ah  Sam, 

423 ;  Williams  ▼.  Reynolds,  6  R  &  a  71  Cal.  197 ;  Cohn  v.  Norton,  57  Conn. 

4fl5;  Harper  v.  Miller,  27  Ind.  277;  480,  493;   Wetmore  v.  Pattison,  45 

Jones  V.  National  Printing  Ca,  13  Mich.  439:  Hunt  v.  Oregon  P.  Ry. 

rWy.  W  Ca,  86  Fed.  Rep.  481 ;  Illinois  C.  k 

The  >cxt  is  quoted  with  approval  Co.  v.  United  States,  16  Ct  of  Cls. 

in  Mitchi»ll  V.  Clark,  71  CaL  163,  which  312,    384;    Cates   v.    Sparkman,   73 

was  an  action  for  the  breach  of  aeon-  Texas,  619;  Houston,  etc.  R.  Ca  v. 

tract  to  pay  plaintiff's  creditor  a  sum  Hill,  63  id.  884. 

of  money  intrusted  to  defendant  for  2  Hobbs  v.  London,  eta  Ry.  Co.,  L, 

that  parpoee.    Damages  resulting  to  R  10  Q.  R  111. 

plaintifr  by  reason  of  his  creditor's  « Walsh  v.  Chiaigo,  etc.  R  Ca,  42 

attaching  and  selling  his  property  Wis.  23 ;  Brown  r.  Same^  54  id.  342. 
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others  from  one  station  to  a  given  place  and  back  on  a  named 
day  by  a  special  train,  which  was  to  leave  to  return  at  a 
stated  hour.  It  was  alleged  that  they  were  conveyed  to  the 
place  designated,  but  no  cars  were  furnished  to  convey  them 
back,  and  the  breach  was  charged  to  be  wilful  and  fraudulent; 
that  by  reason  thereof  the  plaintiff  was  greatly  injured  in 
bodily  health,  suffered  great  pain  and  anxiety  of  mind,  lost 
much  time  from  business  and  was  subjected  to  indignities  and 
insults  from  employees  of  the  company.  It  was  held,  the  ac- 
tion being  upon  contract,  that  the  trial  court  erred  in  refusing 
to  charge  that  the  plaintiff  could  not  recover  for  disappoint- 
ment of  mind,  sense  of  wrong  or  injury  to  his  feelings,  and  in 
charging  that,  if  the  defendant's  conduct  was  wilful  and  ma- 
licious, the  jury  might  award  full  compensatory,  though  not 
punitive,  damages,  "  embracing  such  loss  of  time,  such  injury 
to  health,  such  annoyance  and  vexation  of  mind,  and  such 
mental  distress  and  sense  of  wrong  as  the  jury  might  find  was 
the  immediate  result  of  defendant's  misconduct,  and  must 
necessarily  and  reasonably  have  been  expected  to  arise  there- 
from to  the  plaintiff."  Such  damages  were  held  too  remote ; 
they  could  not  have  been  in  contemplation  when  the  con- 
tract was  made.  The  court  quoted  and  adopted  the  reasoning 
of  the  several  judges  in  the  English  case.  The  other  Wiscon- 
sin case  was  an  action  for  negligence,  and  the  facts  were 
[79]  nearly  like  those  in  the  Hobbs  case.  Recovery  was  allowed 
for  the  sickness  caused  by  the  necessary  walk  of  the  female 
plaintiff  to  her  destination.^ 

§  49.  Criticism  of  the  Hobbs  case.  The  doctrine  of  the 
Hobbs  case  which  is  stated  in  the  last  preceding  section  made 
some  impression  upon  the  law  in  similar  cases  in  a  few  states ; 
its  influence  is  most  seen  in  cases  ruled  soon  after  the  opinions 
of  the  judges  who  decided  it  were  received  in  this  coun- 
try.^ As  has  been  stated  elsewhere  •  the  tendencv  of  American 
authority-  is  in  opposition  to  the  view  promulgated  therein.* 

i  This  case  has  been  discussed  ante,  ^  Massachusetts  may  be  an  ezcep- 

§  85,  where  other  cases  on  the  sub-  tion  to  the  rule,  it  being  held  there 

ject  are  collected.  that  in  an  action  for  the  breach  of  a 

2  See  Walsh  y.  Chicago,  eta  R  Ckx»  contract  to  can-y  on  a  railroad  there 

42  Wis.  28 ;  Indianapolis,  eta  R.  Co.  is  no  connection  between  the  agree- 

Y.  Birney,  71  III  891.  ment  and  the  arrest  of  the  passenger 

'  Antef  §  86ii  by  the  conductor  of  the  train,  who 
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In  addition  to  the  cases  cited  in  the  previous  discussion 
attention  is  directed  to  a  Texas  decision  in  which  the  Eng- 
lish case  and  those  which  have  followed  it  are  said  to  be 
rested  upon  too  narrow  ground ;  ^  and  which  holds  that  a  rail- 
way company  which  has  violated  its  contract  by  carrying  a 
passenger  beyond  his  destination  is  liable  to  him  for  the  dis- 
comfort, inconvenience,  sickness,  expenses,  costs  and  chargies 
which  are  the  direct,  natural  and  proximate  result.  The  Ilobbs 
case  stands  but  little  better  in  England  than  it  does  in  this 
country;  indeed,  it  is  practically  overruled  there.  The  court 
of  appeal,  queen's  bench  division,  has  unanimously  held  that 
it  is  a  probable  result  of  turning  horses  which  have  been  trans- 
ported on  a  railway  out  of  a  stable  in  which  it  had  been  con- 
tracted that  they  should  be  sheltered  that  some  of  them  would 
take  cold  while  their  owner  was  finding  room  for  them  else- 
where ;  and  damages  resulting  might  be  recovered.^  In  the 
case  last  cited  Bramwell,  L.  J.,  said,  referring  to  the  Hobbs 
case,  "  I  do  not  see  why  a  passenger  who,  by  default  of  the 
railway  company,  was  obliged  to  walk  home  in  the  dark  might 
not  recover  in  respect  of  such  damage,  it  being  an  event  which 
might  not  unreasonably  be  expected  to  occur."  Brett,  L.  J., 
observed,  "Why  was  the  damage  to  the  wife  too  remote? 
There  was  no  accommodation  or  conveyance  to  be  obtained 
when  the  parties  were  put  off  the  train,  so  that  it  was  not 
only  reasonable  that  they  should  walk,  but  they  were  obliged 
to  do  so.  Why  was  it  that  which  happened  was  not  the  nat- 
aral  consequence  of  the  breach  of  contract?  Suppose  a  man 
let  lodgings  to  a  woman  and  then  turned  her  out  in  the  mid- 
dle of  the  night  with  only  her  night  clothes  on,  would  it  not 
be  a  natural  consequence  that  she  would  take  a  cold?  .  .  . 
It  is  not,  however,  necessary  for  me  to  say  more  than  that  I 
am  not  contented  with  it,  for  there  is  a  difference  between 
such  a  case  and  the  present  one.  People  do  not  get  out  of  a 
train  and  w^alk  home  at  night  without  catching  cold,  and  it  is 
not  nearly  so  inevitable  a  consequence  that  a  person  getting 


a  police  officer,  and  who  wrong-  suit  that  illness  followed.    Murdock 

fnUr  Tpfosed  to  receive  the  ticket  v.  Boston  &  A.  R.  Co.,  188  Mass.  15. 

tendered,  and  delivered  the  passen-  ^L  &  G.  N.  Ry.  Ca  v.  Terry,  62 

ger  to  another  police  officer  by  whom  Texas,  880. 

he  was  confined  in  a  cell  with  the  re-  ^  McMahon  v.  Field,  7  (^  R  Div.  591. 
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out  of  a  train  under  such  circumstances  as  in  the  Hobbs  case 
should  catch  cold  as  that  horses  turned  out  as  these  were  in 
this  case  should  suffer.  There  is,  therefore,  a  difference,  though 
I  own  I  do  not  see  much  between  this  case  and  that." 

§  50.  Liability  under  special  circumstances.  The  leading 
English  case  ^  on  the  scope  of  recovery  for  the  breach  of  a 
contract  established  two  propositions  which  have  been  very 
generally  accepted.  As  expressed  by  Baron  Alderson  they 
are:  "  Where  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  ought  to  re- 
ceive in  respect  to  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  as  arising 
naturally  —  that  is,  according  to  the  usual  course  of  things  — 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  a  breach  of  it.  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendant,  and  thus  known  to 
both  parties,  the  damages  resulting  from  the  breach  of  such 
contract,  which  they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordinarily  follow  from  a 
breach  of  contract  under  the  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand,  if  these  special 
circumstances  were  wholly  unknown  to  the  party  breaking 
the  contract,  he,  at  the  most,  could  only  be  supposed  to  have 
had  in  contemplation  the  amount  of  injury  which  would  arise 
generally,  and  in  the  great  multitude  of  cases,  not  affected  by 
any  special  circumstances  from  such  a  breach  of  contract."' 
The  first  of  these  rules  has  been  considered  in  the  preceding 
sections.  It  is  to  be  remembered  that  there  is  no  relaxation 
of  the  rule  confining  the  recovery  to  the  damages  naturally 
and  proximately  resulting  from  the  breach  in  cases  where 

^Hadley  v.  Baxendale,    9    Exch.  proval.     OccasionaUy  a  judge  inti- 

85a  mates  that  the  conditions  of  business 

*^  Griffin  v.  Colver,  16  N.  Y.  489.  have  so  changed  since  the  case  under 

Criticisms  upon  the  language  used  consideration  was  decided  that  it  is 

in  the  extract  quoted  in  the  text  have  no  longer  applicable  in  its  entirety, 

been  made  by  various  judges  and  See  Daughtery  v.  American  U.  T. 

writers ;  but  the  principle  enumer-  CJo.,  76  Ala.  168, 17a 
ated  therein  has  received  general  ap- 


ft 
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there  are  each  known  special  circa mstances.  Indeecl,  the 
same  strictness  exists  to  confine  the  recovery  to  the  immedi- 
ate consequences.  The  general  principle  of  compensation  is 
that  it  should  be  equal  to  the  injury.  It  is  a  rule  based  on 
that  principle  that  the  amount  of  the  benefit  which  a  party 
to  a  contract  would  derive  from  its  performance  is  the  meas- 
ure of  his  damages  if  it  be  broken.'  It  is  a  rule  of  interpre- 
tation, too,  that  the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  whole  contract,  considered  in  connection  with 
the  surrounding  circumstances  known  to  them  both.  If  it 
appear  by  such  circumstances  that  the  contract  was  en-  [80] 
tered  into,  and  known  by  both  parties  to  be  entered  into,  to 
enable  one  of  them  to  serve  or  accomplish  a  particular  pur- 
pose, whether  to  secure  special  gain  or  to  avoid  an  anticipated 
loss,  the  liability  of  the  other  for  its  violation  will  be  deter- 
mined and  the  amount  of  damages  fixed  with  reference  to 
the  effect  of  the  breach  in  hindering  or  defeating  that  object. 
The  proof  of  such  circumstances  makes  it  manifest  that  such 
damages  were  within  the  contemplation  of  the  parties.  Look- 
ing alone  at  a  contract  of  this  character,  silent  as  to  the  cir- 
cumstances which  were  in  view,  such  damages  are  conse- 
quential and  sometimes  appear  to  arise  very  remotely  and 
collaterally  to  the  undertaking  violated.  But  when  the  con- 
tract is  considered  in  connection  with  the  extrinsic  facts  there 
is  established  a  natural  and  proximate  relation  of  cause  and 
effect  between  its  breach  and  the  injury  to  be  compensated.^ 
If  all  such  facts  as  are  admissible  to  justify  the  proof  of  con- 
sequential damages  were  recited  in  the  contract  as  the  law 
connects  them  with  it  when  known,  or  if  the  legal  obligation 
which  the  law  imposes  by  reason  of  them  had  been  expressed 
in  words  by  the  parties,  such  damages  would  be  direct  and  not 

1  Alder  ▼.  Keighley,  15  M.  &  W.  was  no  liability  for  the  last  item  be- 

117.  cause  it  was  not  proven  that  defend- 

*  In  Fox  T.  Everson,  27  Hun,  885,  ant  knew  the  seed  was  bought  for 

the  defendant  sold  plaintiff  clover  the  purpose   of   being  sown.     The 

seed  with  which  was  mixed  plain  tain  contention    was  overruled    because 

seed.    A  recovery  was  allowed  for  that  is  the  purpose  for  whicli  such 

the  diflference  between  the  value  of  seed  is  usually  purchased.    But  the 

pore  seed  and  that  actually  sown  vendor  was  not  apprised  of  the  fact 

and  for  the  depreciation  in  value  of  that  the  seed  sold  was  to  be  mixed 

the  farm  on  account  of  the  plain  tain  with  timothy  seed,  and  hence  was  not 

It  Was  contended  that  there  liable  for  the  loss  of  the  latter. 
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consequential.  In  a  case  in  "Wisconsin  the  plaintiff  was  a 
butcher,  and  the  defendant  agreed  to  furnish  him  with  what 
ice  he  might  require  for  a  season,  knowing  that  the  plaintiff 
needed  it  to  preserve  fresh  meat.  About  the  last  of  July  the 
defendant  stopped  supplying  ice  and  refused  to  furnish  any 
more,  in  consequence  of  which  plaintiff  lost  considerable  meat. 
This  loss  the  plaintiff  recovered.  The  court  say:  "As  the 
defendant  was  acquainted  with  all  the  special  circumstances 
in  respect  to  this  contract  —  knew  for  what  purpose  the  ice 
agreed  to  be  furnished  by  him  was  to  used, —  he  should  fully 
indemnify  the  plaintiff  for  the  loss  he  sustained  by  the  non- 
delivery of  the  ice;  and  he  was  therefore  justly  chargeable 
in  damages  for  the  meat  spoiled  in  consequence  of  the  inabil- 
ity of  the  plaintiff  to  procure  ice  elsewhere."  ^  This  case  was 
not  one  of  simple  contract  of  sale.  The  special  circumstances, 
[81]  known  to  both  parties,  made  it  more  than  that  in  its 

1  Hammer  v,  Schoenfelder,  47  Wis.  been  received  when  it  results  from 

455.   See  Manning  v.  Fitch.  188  Mass.  an  unforeseen  or  unexpected  cause, 

273 ;  Beeman  v.  Banta,  118  N.  Y.  588.  or  from  a  cause  which  no  reasonable 

In  Jones  v.  George,  61  Texas,  845  human  exertion  could  counteract,  the 
(see  S.  Cm  56  id.  149),  plaintiff  applied  court  observed,  "  but  if  it  appears 
to  defendant,  a  druggist,  for  a  quan-  that  the  contract  was  made  for  the 
tity  of  Paris  green;  by  mistake  he  express  purpose  of  avoiding  a  loss 
was  supplied  with  chrome  green,  a  likely  to  occur  from  a  known  nat- 
substance  similar  in  appearance  but  ural  cause,  which  could  be  controlled 
not  possessing  the  same  properties,  and  avoided;  that  this  was  known 
The  vendor  knew  that  the  article  to  the  contracting  parties,  and  that 
called  for  was  desired  to  prevent  the  compliance  with  the  contract  would 
destruction  of  plaintiflTs  cotton  crop  have  prevented  the  injury  by  destroy- 
by  the  cotton  worm  which  had  for  ing  the  thing  which  immediately  in- 
years  been  very  destructiva  With-  flicts  it,  then  it  is  believed  that  the 
out  knowing  the  mistake  the  chrome  breach  of  such  a  contract  must  be 
green  was  applied  to  the  cotton,  and  said,  within  the  meaning  of  the  law, 
failed  to  produce  the  desired  result  to  be  the  direct  cause  of  the  injury. 
Evidence  was  given  to  show  that  In  such  case  there  is 'an  immediate 
Paris  green  would  have  had  a  bene-  and  natural  relation  between  the  act 
ficial  eiTect  It  was  ruled  that  there  complained  of  and  the  injury  with- 
was  not  a  technical  warranty  that  out  the  intervention  of  other  and  in- 
Paiis  green  was  delivered,  but  an  im-  dependent  cause ; '  for  a  cause  which 
plied  contract  that  such  was  the  fact  is  subject  to  control  and  contem- 
In  answer  to  the  contention  that  it  is  plated  by  the  parties  to  a  contract, 
not  enough  to  entitle  a  party  to  re-  looking  to  its  avoidance  or  control, 
cover  damages  for  breach  of  contract  cannot  be  said  to  be  an  *  independent 
to  show  that  without  the  breach  re-  cause.'  *' 
lied  on  the  injury  would  not  have 
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aims  and  consequences,  although  the  terms  in  which  it  was 
made,  considered  alone,  imported  only  a  contract  of  sale. 
The  vendor,  knowing  the  purpose  for  which  the  ice  was 
wanted,  was  held  by  implication  to  undertake  to  deliver  it 
as  agreed  in  order  that  the  vendee  should  not  suffer  loss  on 
his  fresh  meat  from  his  inability  to  preserve  it  for  want  of 
ice.  Such  being  the  contract,  the  loss  which  occurred  from 
its  breach  was  the  direct  consequence  thereof.  It  is  to  be 
observed  that  the  implication  from  the  vendor's  knowledge 
of  the  special  circumstances  required  performance  of  no 
additional  act  to  fulfill  the  contract.  It  merely  enjoined  on 
him  the  duty  to  perform  it  in  view  of  more  serious  conse- 
quences than  those  which  usually  follow  a  vendor's  default. 
The  principle  that  the  injured  party  is  entitled  to  compensa- 
tion proportioned  to  the  actual  injury  is  paramount,  ar  l  over- 
rides any  rule  not  adapted  to  measure  compensation  in  such 
a  special  case.  The  vendor  is  thus  admonished  that  if  he  fails 
to  deliver  the  property  as  agreed  he  cannot  satisfy  the  injury 
to  the  vendee  by  paying  the  difference  of  a  higher  market 
price  unless  the  article  can  be  obtained  in  market ;  that  the 
loss  will  be  the  value  of  the  property  which  the  ice  was  needed 
to  preserve.' 

§  51.  Farther  illastrations  and  discussion  of  the  rule. 
In  a  New  York  case  ^  the  plaintiff  having  contracted  to  sell 
to  the  state  of  Ohio  a  large  quantity  of  bullets  of  a  cer- 
tain quality  and  at  a  fixed  price,  deliverable  at  Columbus, 
made  a  contract  with  the  defendant  at  New  York  by  which 
the  latter  agreed  to  manufacture  and  deliver  to  him  the  same 
quantity  and  quality  of  bullets ;  at  the  time  of  making  it  he 
informed  the  defendant  of  his  arrangement  with  the  state  of 

1  The  contract  in  suit  provided  that  completion  of  the  miU  was  within  the 
the  manufacturer  should  furnish,  de-  contemplation  of  the  parties.  Van 
liver  and  put  in  running  order  by  a  Winkle  v.  Wilkins,  81  Ga.  93 ;  Den- 
day  machinery  for  a  cotton-  nis  v.  Scoughton,  55  Vt  871 ;  Goodloe 
oil  mill  By  reaaon  of  a  breach  v.  Rogers,  10  La.  Ann.  631 :  LobdeU 
a  quantity  of  seeJ  purchased  for  v.  Parker,  8  La.  328.  Compare  Bray- 
grinding  was  damaged.  Parol  evi-  ton  v.  Chase,  8  Wis.  456.  which  is  in- 
denoe  was  received  to  show  that  time  consistent  with  Hammer  v.  Schoen- 
was  of  the  essence  of  the  contract,  Md(%  47  id.  455,  stated  vnpro. 
and  that  the  purcliase  of  seed  in  ad-  3  Messmore  v.  New  York  S.  &  L^ 
vance  of  the  period  fixed  for  the  Ca,  40  N.  Y.  422. 
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Ohio  and  that  he  was  contracting  with  him  for  the  bullets  in 
order  to  fulfill  that  agreement.  The  contract  between  these 
parties  was  in  writing,  but  did  not  contain  any  allusion  to  the 
special  object  of  making  it.  It  was  held,  notwithstanding, 
that  it  was  competent  to  prove  such  antecedent  contract  and 
parol  proof  was  admissible  to  establish  that  the  defendant 
was  informed  that  the  plaintiff  made  the  contract  in  question 
[82]  with  a  view  to  performing  the  other;  and  that  the  proper 
measure  of  damages  was  the  difference  between  the  price  at 
which  the  defendant  was  to  furnish  the  bullets  and  that  the 
plaintiff  was  to  receive.  It  appeared  that  the  market  price 
advanced  so  that  the  bullets  could  not  be  obtained  below  the 
latter  price;  the  market  price  was  considerably  higher,  but 
the  recovery  was  limited  as  above  stated,  for  that  gave  the 
plaintiff  compensation  for  his  actual  loss  and  that  was  the  loss 
which  was  in  contemplation  by  the  parties  when  the  contract 
was  made.  Where  the  contract  relates  to  commodities  com- 
monly purchasable  in  the  market  it  is  safe  to  say  that  the 
purchaser  is  made  whole  when  he  is  allowed  to  recover  the 
difference  between  the  contract  price  and  the  value  of  the 
article  in  the  market  at  the  time  and  place  of  delivery,  be- 
cause he  can  supply  himself  with  this  article  by  going  into 
market  and  making  his  purchase  at  such  price,  and  these  are 
all  the  damages  he  is  ordinarily  entitled  to  recover,  for  noth- 
ing beyond  this  was  within  the  contemplation  of  the  parties 
when  they  contracted.  If,  however,  the  vendor  knows  that 
the  purchaser  has  an  existing  contract  for  a  resale  at  an  ad- 
vanced price,  and  that  the  purchase  is  made  to  fulfill  such  a 
contract,  the  profits  on  such  resale  are  those  contemplated  by 
the  parties.  In  other  words,  on  the  ordinary  contract  of  sale 
the  damages  contemplated  are  those  which  would  result  with 
reference  to  market  value  if  the  subject  of  the  contract  have 
such  a  value ;  otherwise,  on  the  basis  of  its  actual  value,  as  it 
may  be  ascertained  by  proof  or  for  the  use  to  which  the  prop- 
erty is  commonly  applied,  whether  known  or  not.^  But  if  the 
contract  of  purchase  is  made  with  a  view  to  a  known  resale  al- 
ready contracted  or  any  known  special  use,  the  damages  which 
are  contemplated  to  result  from  the  vendor's  breach  are  those 

1  Rhodes  v.  Baird,  16  Ohio  St  678 ;  Borries  v.  HutchinsoD,  18  Q  B.  (N.  S.) 
466. 
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which  would  naturally  follow  on  the  basis  of  the  contract  for 
resale  or  other  special  use,  known  to  the  vendor  when  the 
contract  was  made.  The  contemplation  of  damages  will  in- 
clade  such  as  ordinarily  arise  according  to  the  intrinsic  nature 
of  the  contract  and  the  surrounding  facts  and  circumstances 
made  known  to  the  parties  at  the  making  of  it.^ 

I  Davis  ▼.  Taloott,  14  Barb.  611 ;  plaintiffs  were  buying  the  soda  for  a 
Cobb  T.  L  C  R  Ca,  88  Iowa,  601 ;  foreign  correspondent,  but  did  not 
Haven  v.  Wakefield,  80  HI  600;  lUi-  know  until  the  end  of  August  that  it 
nois  a  R  Ca  V.  Cobb,  64  IlL  128;  was  designed  for  St  Petei-sburg.  The 
Wtnne  v.  Kelley,  84  Iowa,  830 ;  Van  plaintiffs  had,  in  fact,  contracted  to 
Arsdale  v.  Rundel,  82  IlL  68 ;  Rogers  sell  the  soda  to  Heitmann,  a  mer- 
T.  Bemus,  60  P&  St  482 :  Hinckley  cHant  at  St  Peteraburg,  at  an  ad- 
T.  Beckwith,  18  Wia  81 ;  Leonard  ▼.  vanced  price,  and  he  had  contracted 
New  York,  etc.  T.  Co.,  41  N.  Y.  544 ;  to  sell  it  to  one  Heinburger,  a  soap 
Scott  Y.  Rogers,  81  N.  Y.  676 ;  Hester  manufacturer  of  that  place,  for  a  still 
V.  Knox,  68  N.  Y.  661 ;  True  v.  In-  further  advance.  In  consequence  of 
temational  T.  Ca,  60  Me.  0 ;  Fletcher  the  late  delivery  of  the  twenty-six 
▼.  Tayleur,  17  C  R  21 ;  Squire  v.  tons,  the  plaintiffs  were  compelled  to 
Western  U.  T.  Ca,  08  Mass.  282 ;  Cory  pay  a  higher  rate  of  freight  and  insur- 
T.  Thames  Iron  Works  Ca,  Lb  R.,  8  ance.  This  amounted  to  40/.  17a.  For 
Q.  R  181 ;  Bouradaile  v.  Brunton,  8  their  failure  to  deliver  the  remainder 
Taunt  5S5 ;  In  re  Trent  &  H.  Ca,  L.  to  Heitmann  they  were  called  upon  to 
R.  6  Eq.  806;  Dewint  v.  Wiltse,  0  pay  and  actually  paid  150/.,  which  he 
Wend.  825;  Dobbins  v.  Duquid,  66  claimed  as  the  compensation  he  had 
Dl  464 :  Shepaid  v.  Milwaukee  G.  L.  been  obliged  to  pay  Heinburger  for 
Ca,  15  Wia.  818 ;  Richardson  v.  Chy-  the  failure  to  perform  his  subcon- 
oowetbf  26  Wis.  656 ;  Wolcott  v.  ti*act  with  him.  In  this  action  by  the 
Mount  86  N.  J.  Lb  262 ;  Benton  v.  plaintiffs  to  recover  from  the  def end- 
Fay,  64  lU.  417 ;  Grindle  v.  Eastern  ant  for  the  breach  of  his  contract 
Ezfk  Ca,  67  Me.  817 ;  Hamilton  v.  with  them,  it  was  conceded  that  they 
Magill,  12  L  R  Ire.  186,  204  were  entitled  to  recover  tlie  difference 

In  Berries  v.  Hutchinson,  18  C  R  between  the  price  (on  the  forty-nine 

(N.  8b)  445,  the  defendant  contracted  to  tons  undelivered)  at  which  he  had 

•eli  to  the  i^aintiff  seventy-five  tons  of  sold  the  caustic  soda  to  them,  and 

caustic  aoda,  an  article  not  ordinarily  the  price  at  which  they  had  con- 

procuraMe  in  the  market  at  a  g^ven  tracted  to  sell  it  to   Heitmann,  in 

price,  to  be  delivered  on  the  rails  at  otlier  words,  the  loss  of  the  profit  on 

Liverpool  for  Hull,  twenty-five  tons  in  the  resale;  and  it  was  held  that  they 

June,  twenty-five  tons  in  July  and  were  also  entitled  to  recover  the  40/. 

twenty-five  tons  in  August:  but  he  178.,  the  excess  of  freight  and  insur- 

ftiled  to  deliver  any  until  the  16tli  ance,  which  was  the  necessary  result 

of  September,  between  which  day  of  the  defendant's  breach  of  contract 

and  the  26th  of    October  he  deliv-  but    that    the   defendant   was   not 

cred  twenty-six  tons  in  alL    At  the  chargeable  with  the  1502.  which  the 

tiaie  of  eoteriug  into  the  contract  plaintiff  had  paid  to  Heitmann  to 

the  defendant  was  aware  that  the  compensate  Heinburger  for  the  loss 
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[83]    §  52,  Market  yalue ;  resale ;  special  circnmstances. 

Where  an  article  had  been  bargained  for  for  a  peculiar  and 
exceptional  purpose  unknown  to  the  seller,  and  had  no  market 
[84]  value,  it  was  held  that  the  vendor  was  liable  for  the  dam- 
ages which  would  have  been  sustained  if  it  had  been  used  for 
the  purpose  for  which  he  supposed  it  would  be  used.*  If  the 
vendor  has  notice  that  his  vendees  have  contracted  to  resell 
the  article  he' will  be  held  liable  for  loss  of  profits  by  such 
resale  if  he  fails  to  fulfill  his  contract,  though  he  was  not 
informed  of  the  price  in  the  contract  to  resell,  unless  there 
is  a  market  value  for  the  article  or  the  reselling  price  is  of 
an  unusual  and  exceptional  character.^  Siuce  the  decision 
of  Hadley  v.  Baxendale,'*  the  rule  first  stated  in  that  case 
for  ascertaining  damages  which  are  recoverable  for  breach 
of  contract,  namely,  that  they  be  such  as  arise  **  naturally, 
i.  e.,  according  to  the  usual  course  of  things  from  such 
breach  of  contract  itself,"  has  been  universally  assented  to ; 
and  also  what  is  said  in  the  opinion  of  Alderson,  B.,  to  the 
effect  that  if  a  contract  be  made  under  special  circumstances, 
which  are  unknown  to  the  party  breaking  it,  they  cannot  be 
taken  into  consideration  for  the  purpose  of  enhancing  the 
damages ;  that  such  a  defaulting  party,  at  the  most,  can  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  from  such  a  breach  generally  in  the  great 
multitude  of  cases  unaffected  by  special  circumstances.^    His 

of  his  bargain ;  this  was  held  too  re-  Co.,  L.  R  8  C  P.  181 ;  Lewis  v.  Roun- 

mote  a  damage.    As  to  the  latter  tree,  79  N.  C.  122. 

item,  Erie,  G  J.:  "He  (the  defend-  «9  Exch.  841. 

ant)  had  no  notice  of  the  subsequent  ^QrifSn  v.  Colver,  16  N.  T.  490; 

resale ;  and  it  is  not  to  be  assumed  Western  U.  T.  Ca  v.  Graham,  1  Cola 

that  the  parties  contemplated  that  he  280 ;  Sanders  v.  Stuart,  1 C.  P.  Div.  826 ; 

was  to  be  held  responsible  for  the  Great  Western  Ry.  Ca  v.  Bedmayne, 

failure  of  any  number  of  subsales.  L.  R.  1  C  P.  829 ;  Masterton  v.  Mayor, 

These  could  not  in  any  sense  be  con-  7  Hill,  61 ;  Cuddy  v.  Major,  12  Mich, 

sidered  as  the  direct,  natural  or  nee-  868 ;   Johnson  t.  Mathews,  5  Kan. 

essary  consequence  of  the  breach  of  11^;  I^awrence  v.  Wardwell,  6  BarU 

the  contract  he  was  entering  into"  4*28 ;  Portman  v.  Middleton,  4  CL  R 

Hinde  v.  Liddell,  L.  R.  10  Q.  B.  265.  (N.  &)  822 ;  Gee  v.  Lancashire,  etc. 

'Cory  V.  Thames  Iron  Works  Ca,  By.  Ca,  6H.  AN.211;  Hales  v.  Lon- 

L  R  8  Q.  R  181.  don,  etc.  Ry.Ca,  4  B.  &  a  66;  Travis 

2  Booth  V.  Spuyten  Duyvil  R  M  Ca,  t.  Duffau.  20  Texas,  49 ;  Fox  v.  Hard- 

60  N.  Y.  487 ;  Home  y.  Midland  Ry.  ing,  7  Cush.  516. 
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observations,  however,  in  favor  of  a  more  extended  liability, 
embracing  damages  brought  within  the  contemplation  of  the 
parties  at  the  time  of  contracting  by  communication  of  special 
circumstances,  have  been  the  subject  of  some  criticism  and  con- 
flict of  opinion.  In  England,  however,  the  cases  have  been 
uniformly  decided  in  conformity  to  the  doctrine  of  that  case ;  ^ 
but  there  have  been  dicta  in  several  of  a  contrary  tendency, 
especially  with  reference  to  its  application  to  carriers,  who  were 
supposed  to  have  no  option  to  refuse  to  accept  goods  of-  [85] 
fered  for  transportation,  in  view  of  enlarged  responsibility  on 
account  of  notice  of  special  circumstances,  unless  an  increased 
compensation  be  paid.*    The  tendency  of  the  decisions  there 

1  If  the  goods  contracted  for  are  of  B.  Div.  274 ;  WilFon  v.  General  Iron 
a  particular  shape  and  description,  S.  Ca,  47  L,  J.  (N.  S.)  (Q.  R)  289. 
and  the  party  who  is  to  famish  them       In  British  Columbia  Saw  Mill  Co. 
knows  that  the  contract  is  substan-  v.  ^ettleship«  L.  R  8  C.  P.  499,  the 
UaUy  like  one  the  purchaser  has  made  plaintiffs  delivered  to  the  defendant 
with  a  customer  of  his,  and  that  it  is  for  carriage  to  Vancouver's  Island 
made  to  enable  the  purchaser  to  ful-  several  cases  of  machinery  intended 
fill  such  contract,  and  there  is  no  for  the  erection  of  a  saw  mill    The 
market  for  the  goods,  the  latter  may  defendant  knew  generally  that  the 
recover  as  damages  for  the  breach  cases  contained  machinery.    On  the 
the  profit  he  would  have  made  had  arrival  of  the  vessel  at  her  destina- 
be  been  able  to  supply  his  customer,  tion,  one  of  the  cases   which  con- 
and  also  damages  recovered  against  tained  parts  of  the  machinery  was 
him  by  the  latter  for  the  resulting  missing,  and  without  these  parts  the 
breach.   In  estimating  such  last-men-  mill  could  not  be  completed.    The 
tioned  damages  the  judgment  of  a  plaintiffs  were   obliged   to   replace 
foreign  court  wiU  be    regarded  as  these  parts  from  England  at  a  cost, 
establishing  a   reasonable   sum  for  including  freight,  of  8582.  178.  9d, 
their  computation.    The  liability  of  and  suffer  a  delay  of  twelve  months, 
the  purchaser  to  his  customer  for  a  A  fair  rate  of  hire  of  the  machinery, 
penalty  if  he  failed  to  keep  his  con-  applied  to  the  purposes  for  which  it 
tract  with  him  must  have  been  known  was  required  by  the  plaintiffs,  would 
to  the  original    vendor.     Grebert-  have  been  for  twelve  months  2,6462. 
Borgnis  v.  Nugent,  15  Q.  B.  Div.  85.  2&  Sd,  and  the  plaintiffs  sought  to 
'In  Berries  v.  Hutchinson,  18  C«  recover  that  amount,  but  it  was  held 
B.  (N.&)445,  and  in  Smoed  v.  Foord,  not  recoverable,  because  the  defend- 
1  £.  &  K  602,  the  damages  were  ant  did  not  know  that  the  missing 
luger  and  the  recovery  sustained  by  case  contained  portions  of  the  ma- 
rancm  of  the  defendant  having  no-  chinery  which  could  not  be  replaced 
tioe  of  the  purpose  of  the  other  party  at  Vancouver's  Island,  and  without 
in  making  tiie  contract    Hobbs  v.  which  the  rest  could  not  be  put  to- 
London,  eta  Ry.  Ca,  I*  R  10  Q.  R  gether.    Willes,  J.,  said:  "The  con- 
Ill;  Smith  V.  Green,  1  C.  P.  Div.  92;  elusion  at  which  we  are  invited  to 
Simpacm  v.  London,  eta  Ry.  Ca  1  Q.  arrive  would  fix  upon  the  ship-owner. 
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[86]  appears  to  be  to  require  the  special  purpose  of  the  contract 
to  be  so  far  in  view  when  the  contract  is  made  that  it  is  reason- 
able to  infer  a  tacit  acceptance  of  it  as  made  for  the  accom- 
plishment of  that  object,  and  a  tacit  consent  to  be  bound  to 

beyond  the  value  of  the  thing  lost  the  part  which  was  lost  could  not  be 
and  the  freight^  the  further  liability  replaced  without  sending  to  England 
to  account  to  the  intended  mill- own-  And  applying  what  I  have  before 
eiis,  in  the  event  of  a  portion  of  the  suggested,  if  he  did  know  this,  he  did 
machinery  not  arriving  at  all  or  ar-  not  know  it  under  such  circum- 
riving  too  late  through  accident  or  stances  as  could  reasonably  lead  to 
his  default,  for  the  full  profits  they  the  conclusion  that  it  was  contem- 
might  have  made  by  the  use  of  the  plated  at  the  time  of  the  contract 
mill,  if  the  trade  were  successful  and  that  he  would  be  liable  for  all  these 
without  a  rival.  If  that  had  been  consequences  in  the  event  of  a 
presented  to  the  mind  of  the  ship-  breach.  Knowledge  on  the  part  of 
owner  at  the  time  of  making  the  con-  the  carrier  is  only  important  if  it 
tract,  as  the  basis  upon  which  he  was  forms  part  of  the  contract  It  may 
contracting,  he  would  at  once  have  be  that  the  knowledge  is  acquired 
rejected  it  And  though  he  knew  casually  from  a  stranger,  the  person 
from  the  shippers  the  use  they  in-  to  whom  the  goods  belong  not  know- 
tended  to  make  of  the  articles,  it  ing  or  caring  whether  he  had  such 
could  not  be  contended  that  the  mere  knowledge  or  not  Knowledge,  in 
fact  of  knowledge,  without  more,  effect,  can  only  be  evidence  of  fraud 
would  be  a  reason  for  imposing  upon  or  of  an  understanding  by  both  par- 
him  a  greater  d^;ree  of  liability  than  ties  that  the  contract  is  based  upon 
would  otherwise  have  been  cast  upon  the  circumstances  which  are  com- 
him.    To  my  mind  that  leads  to  the  municated." 

inevitable  conclusion  that  the  mere  In  the  subsequent  case  of  Home  ▼. 
fact  of  knowledge  cannot  increase  Midland  Ry.  Ca,  L.  R.  7  C.  P.  588,  the 
the  liability.  The  knowledge  must  defendant  as  a  carrier,  was  guilty  of  a 
be  brought  home  to  the  party  sought  negligent  delay  in  the  transportation 
to  be  charged,  under  such  circum-  of  goods  consigned  to  fill  a  special 
stances  that  he  must  know  that  the  contract  at  an  exceptionally  high 
person  he  contracts  with  reasonably  price.  The  carrier  had  notice  that  the 
believes  that  he  accepts  the  contract  goods  were  for  a  purchaser  who  would 
with  the  special  condition  attached  not  take  them  unless  they  were  of- 
to  it  Several  circumstances  occur  fered  on  time ;  but  the  carrier  was  not 
to  one's  mind  in  this  case  to  show  informed  of  the  contract  price.  It 
that  there  was  no  such  knowledge  was  considered  that  the  notice  was 
on  the  defendant's  part  that'  would  not  sufficient  to  charge  the  default- 
warrant  the  conclusion  contended  for  ing  carrier  with  damages,  computed 
by  the  plaintiffs.  In  the  first  place  on  the  basis  of  the  loss  of  the  bar^ 
the  carrier  did  not  know  that  the  gain  for  such  an  unusual  and  ezcep- 
whole  of  the  machinery  would  be  tional  price.  It  was  also  held  that 
useless  if  any  portion  of  it  failed  to  the  notice  must  be  such  as  leads  to 
arrive,  or  what  that  particular  part  the  inference  that  the  carrier  accepts 
wa&  And  that  suggests  another  con-  the  goods  assenting  to  the  increased 
sideration.    He  did  not  know  that  responsibility  as  part  of  the  contract 
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more  than  the  ordinary  damages  in  case  of  default  on  that 
aocoant;  otherwise  the  damages  in  respect  of  that  object  [87] 
are  not  deemed  to  have  been  within  the  contemplation  of  the 

parties.    This  is  probably  also  the  doctrine  of  the  American 

Kelly,  G  Bw,  said  on  appeal  (L^  R  8  sideration  of  an  increased  rate  of  car- 
C.  P.  138):  "The  goods  with  which  riage,  if  the  consignors  are  willing  to 
we  have  to  deal  are  not  the  subject  pay  it ;  but  in  the  absence  of  any 
of  any  exprees  statutory  enactment ;  such  contract  expressly  entered  into, 
the  case  in  regard  to  them  depends  there  being  no  power  on  the  part  of 
on  the  common  law,  taken  in  connec-  the  company  to  refuse  to  accept  the 
Hon  with  the  acts  relating  to  the  de-  goods  or  to  compel  payment  of  an 
fendaafs  railway  company.    Now  it  extraordinary  rate    of    carriage  by 
b  dear,  in  the  ftrat  place,  that  a  rail-  the  consignor,  it  does  not  appear  to 
way  company  is  bound,  in  general,  me  that  any  contract  Co  be  liable  to 
to  accf>pt  goods  such  as  these  and  more  than  the  ordinary  amount  of 
carry  them  as  directed  to  the  place  of  damages  can  be  implied  from  mere 
deiivery,  and  there   deliver    them,  receipt  of  the  goods  after  such  a  no- 
Bat  suppose  that  an  intimation  is  tice  as  before  mentioned." 
made  to  the  railway  company,  not  In  Elbinger  Actien-Geeellschaft  v. 
merely  that  if  the  goods  are  not  de-  Armstrong,  Lb  R.  9  Q.  B.  478  (ap- 
Hvered  by  a  certain  date  they  will  be  proved   in  Grebert-Borgnis  v.   Nu- 
thrown  on  the  consignor's  hands,  but  gent,  15  Q.  B.  Div.  85),  the  plaintiff 
in  express  terms  stating  that  they  contracted  for  the  purchase  of  six 
have  entered  into  such  and  such  a  hundred  and  sixty-six  sets  of  wheels 
contract,   and   wiU    lose  so   many  and  axles,    which   he   designed   to 
poondsif  they  cannot  fulfill  it;  what  use   in    the   manufacture   of   wag- 
is  then  the  position  of  the  company?  ons ;  and  the  wagons  he  had  con- 
Are  they  the  less  bound  to  receive  tracted  to  sell  and  deliver  to  a  Kus- 
the  goods?    I    apprehend   not    If  sian  company  by  a  certain  day,  or 
then  they  are  bound  to  receive  and  forfeit  two  roubles  a  wagon  per  day. 
do  so  without  more,  what  is  the  ef-  The  defendant,   who  contracted  to 
feet  of  the  notice?    Can  it  be  to  im-  sell  the  wheels  and  axles,  was   in- 
pose  on  them  a  liability  to  damages  formed  of  the  other  contract,  but  not 
to  soy  amount,  however  large,  in  re-  of  the  amount  of  the  penalties.    Some 
tpect  of  goods  which  they  have  no  delay  occurred  in  the  plaintiff's  deli  v- 
option  but  to  receive?    I  cannot  find  eries,  by  the  defendant's  fault,  and  in 
any  authority  for  the   proposition  consequence  the  plaintiff  had  to  pay 
that  the  notice,  witiiout  more,  could  100/.  in  penalties;  and  the  action  was 
have  any  such  effect    It  does  not  brought  to  recover  that  sum  of  the 
appear  to  me  that  tiie  rai.'way  com-  defendant    There  was  no  market  in 
paoy  has  any  power  such  as  was  which  the  goods  could  be  obtained, 
mggeated  to  dedme  to  receive  the  and  it  was   therefore  contended  in 
goods  after  sach  a  notice,  unless  an  behalf  of  the  defendant  that  only 
extraordinary  rate   of   carriage  be  nominal  damages  could  be  recovered, 
paid.    Of  course^  they   may    enter  The  court  held  the  defendant  liable 
into  a  contract^  if  they  will,  to  pay  for  substantial  damages,  not  for  the 
any  amount  of  damages  for  the  non-  penalties    the    plaintiff    had    been 
pttf ormance  of  their  contract^  in  con-  obliged  to  pay,  the  defendant  having 
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courts.  The  parties  are  not  supposed  to  actually  intend  to 
pay  damages  by  any  other  than  a  legal  standard,  unless  they 
[88]  formally  liquidate  them,  whether  there  are  special  cir- 
cumstances or  not.  They  know  the  legal  principle  of  corn- 
no  notice  of  them,  but  the  reasonable  •  •  .  The  law  says  that  every  one 
value  of  the  use  of  the  wagons  during  who  breaks  a  contract  shall  pay  for 
the  delay.  A  verdict  of  100^  was  its  natural  consequences;  and,  in 
sustained.  But  the  courts  by  Black-  most  cases,  states  what  those  conse- 
hurn,  J.,  remarked :  **  If  we  thought  quences  are.  Can  the  other  party,  by 
that  this  amount  could  only  be  come  merely  acquainting  him  with  anum- 
at  by  laying  down  asapropositionof  berof  further  consequences,  which 
law  that  the  plaintiffs  were  entitled  the  law  would  not  have  implied,  en- 
to  recover  the  penalties  actually  paid  large  his  responsibility,  without  any 
to  the  Russian  company,  we  should  contract  to  that  effect? '  We  are  not 
pause  before  we  allowed  the  verdict  aware  of  any  case  in  which  Hadley 
to  stand."  After  referring  to  Hadley  v.  Baxendale  has  been  acted  upon  in 
V.  Baxendale  he  continued :  "  But  an  any  such  way  as  to  afford  an  answer 
inference  has  been  drawn  from  the  to  the  learned  author's  doubts ;  and,  in 
language  of  the  judgment,  that  when-  Home  v.  Midland  Ry.  Ca,  L.  R  8  C. 
ever  there  has  been  notice,  at  the  P.  131,  much  Uiat  fell  fram  the 
time  of  the  contract  that  some  un-  judges  in  the  exchequer  chamber 
usual  consequence  is  likely  to  ensue,  tends  to  confirm  those  doubts."  In 
if  the  contract  is  broken  the  dam-  this  case  the  court  held  that  the 
ages  must  include  that  consequence;  plaintiff  was  not  entitled  to  damages 
but  this  is  not  as  yet  at  least  estab-  for  the  delay,  exceeding  the  penalty 
lished  law.  In  Mayne  on  Damages  he  was  bound  for  and  had  paid  to  his 
(p.  10,  2d  ed.  by  Lumley  Smith),  in  vendee. 

commenting  on  Hadley  v.  Baxen-  In  Hinde  v.  Liddell,  L.  R  10  Q.  B. 
dale,  it  is  said:  'The  principle  laid  265,  the  defendant  conti acted  to  sup- 
down  in  the  above  judgment  that  a  ply  the  plaintiff  two  thousand  pieces 
party  can  only  be  held  responsible  of  grey  sliirtings.  to  be  delivered  on 
for  such  consequences  as  may  be  rea-  the  20th  of  October,  certain,  at  so 
sonably  supposed  to  have  been  in  the  much  per  piece,  tlie  defendant  being 
contemplation  of  both  parties  at  the  informed  that  they  were  for  ship- 
time  of  making  the  contract  and  ment  Shortly  before  the  20th  of  Oc- 
that  no  consequence  which  is  not  the  tober  the  defendant  informed  plaint- 
necessary  result  of  a  breach  can  be  iff  that  he  would  be  unable  to  corn- 
supposed  to  have  been  so  contem-  plcte  his  contract  by  the  time  speci- 
plated,  unless  it  was  communicated  fied ;  and,  thereupon,  the  plaintiff  en- 
to  the  other  party,  are,  of  course,  deavored  to  get  the  shirtings  else- 
clearly  just  But  it  may  be  asked,  where,  but  tliere  being  no  market  in 
with  great  deference,  whether  the  England  for  it  that  kind  of  shirtings 
mere  fact  of  such  consequences  being  could  only  be  procured  by  a  previous 
communicated  to  the  other  party  will  order  to  manufacture  it  The  plaintr 
be  sufficient  without  going  on  to  iff,  therefore,  in  order  to  ship  accord- 
show  that  he  was  told  that  he  would  ing  to  his  contract  with  his  sub- 
be  answerable  for  them,  and  con-  vendee,  procured  two  thousand  pieces 
sented  to  undertake  such  a  liability,  of  other  shirtings,  of  a  somewhat  su- 
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pensation  and  the  rales  sabsidiary  to  it ;  and  when  they  do  not 
liquidate  the  damages  they  are  content  to  enter  into  the  con- 
tract and  leave  the  measure  of  liability  to  be  decided  by  law ; 
they  know  that  the  law  will  require  them  to  make  com-  [89] 

perior  quality,  at  an  iDcrease  of  pricey  Tendor  who  contracts  with  a  pur- 
wbich  the  sub-vendee  accepted,  but  chaser  knowing  that  the  latter  has 
paid  no  advance  in  price  to  plaintiff,  a  foreign  customer  for  the  articles 
The  plaintiff  recovered  against  the  contracted  for  must  understand  that 
defendant  this  excess  over  the  con-  if  such  purchaser  fails  to  f uliiil  his 
tract  price.  It  is  manifest  that  the  contract  he  wiU  be  liable  to  his  cus- 
plaiotiff  suffered  damage  to  that  tomer  for  damages;  and  while  the 
amount,  by  reason  of  delivering  the  judgment  of  a  foreign  court  will  not 
sabstituted  article  to  his  vendee,  be  held  binding  as  to  the  amount  of 
without  realizing  anything  for  hav-  damages,  it  wiU  be  assumed  that  tlie 
ing  procured  an  article  of  superior  sum  fixed  thereby  is  reasonabla 
quality.  Is  it  possible  that  if  there  In  Simpson  v.  London,  etc  Ey. 
bad  been  no  subcontract  which  ne-  Ca,  1  Q.  B.  Div.  274^  the  plaintiff, 
cessitated  this  loss,  and  the  plaintiff  who  was  a  manufacturer  of  cattle 
bad  the  article  on  hand,  that  he  could  food,  was  in  the  habit  of  sending 
have  recovered  damages  by  that  samples  of  his  goods  to  cattle  shows, 
sundard?  It  would  have  been  said  with  a  show  tent  and  bannei-s,  and 
that  no  loss  could  be  inferred  from  attending  there  himself  to  attract 
such  a  purchase.  Borries  v.  Hutch-  custom.  He  intended  to  exhibit 
inson  was  approved  and  said  to  be  some  of  these  samples  at  the  New- 
directly  in  point,  and  the  same  judge,  castle  show,  and  delivered  them  for 
Blackburn,  J.,  said,  in  giving  judg-  transmission  to  the  defendants.  The 
ment:  ''In  the  present  case  the  contract  was  made  with  the  def end- 
goods  are  for  a  foreign  market;  and  ants'  agent  at  a  cattle  show  at  Bed- 
it  was  admitted  that  the  only  reason-  ford,  where  the  plaintiff  had  been 
able  thing  the  plaintiff  could  do  was  exhibiting  his  samples,  and  where 
to  put  himself  in  the  same  position  the  defendants  had  an  agent  and 
ftB  if  the  defendants  had  fulfilled  their  office  on  the  show  ground  for  the 
ooDtnu^  by  obtaining  a  somewhat  purpose  of  seeking  traffic.  The  evi- 
dearer  article.  I  do  not  see  on  what  dence  as  to  the  terms  of  the  contract 
principle  it  can  be  said  that  the  was  that  a  consignment  note  was 
plaintiff  is  not  entitled  to  recover  ffiled  up  by  the  plaintiff's  son  con- 
this  difference  in  price.  We  do  not  signing  the  goods  as  "boxes  of  sun- 
decide  anything  as  to  what  the  effect  dries"  to  *' Simpson  &  Ck).,  the  show 
of  a  notice  of  the  plaintiff's  subcon-  ground,  Newcastle  on  Tyne,"  and 
tract  might  have  been.  Under  the  that  he  indorsed  the  note  "  must  be 
circomstances,  the  value  of  the  goods  at  Newcastle  on  Monday  certain," 
contracted  to  be  supplied  by  the  de-  meaning  the  next  Monday,  the  20th 
fendantB,  at  the  time  of  their  breach  July.  Nothing  was  expressly  said 
of  contract  was  the  price  the  plaint-  as  to  the  plaintiff's  intention  to  ex- 
iff  had  to  give  for  the  substituted  ar-  hibit  the  goods  at  Newcastle,  nor 
tickL**  as  to  the  goods  being  samples.  They 
In  Grebert-Borgnis  v.  Nuge]\t,  15  did  not  arrive  until  several  days 
Q.  E  Div.  (1885)  85,  it  is  said  that  a  after  time,  and  when  the  show 
Vou  1—8 
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pensation  in  case  of  a  breach  for  damages  which  directly  arise 
therefrom  in  view  of  the  intrinsic  nature  of  the  contract,  and 
of  the  special  circumstances  known  to  them  when  it  was  made 
[90]  which  disclose  some  particular  object  different  from  or 

was  over.  It  was  found  that  the  supposed  to  be  laid  down  by  Hadley 
plaintiff  obtained  custom  by  exhib-  v.  Baxeudale,  the  law  may  perhaps 
iting  his  samples  at  shows,  but  be  as  follows : 
no  evidence  was  given  as  to  his  "First — Where  there  are  special 
prospects  with  regard  to  the  New-  circumstances  connected  with  a  con- 
castle  show  in  particular.  A  verdict  tract  which  may  cause  special  dam- 
by  consent  was  entered  for  202.  be-  ages  to  follow  if  it  is  broken,  mere 
yond  a  sum  which  had  been  paid  in,  notice  of  such  circumstances  given 
with  leave  to  move  to  enter  the  ver-  to  one  party  will  not  render  him 
diet  for  the  defendants,  if  the  court  liable  for  the  special  damage,  unless 
should  be  of  opinion  that  the  plaint-  it  can  be  inferred  from  the  whole 
iff  was  not  entitled  to  recover  for  transaction  that  he  consented  to  be- 
either  loss  of  time  in  waiting  for  the  come  liable  for  such  special  damage, 
goods  or  loss  of  profits.  It  was  held  "  Secondly  —  Where  a  person  hav- 
that  the  plaintiff  was  entitled  to  the  ing  knowledge  or  notice  of  such 
verdict  Cockbum,  C.  J.,  said :  **The  special  circumstances  might  refuse  to 
law,  as  it  is  to  be  found  in  the  re-  enter  into  the  contract  at  all,  or 
ported  cases,  has  fluctuated ;  but  the  might  demand  a  higher  remunera- 
principle  is  now  settled  that,  when-  tion  for  entering  into  it,  the  fact  that 
ever  either  the  object  of  the  sender  he  accepts  the  contract  without 
is  specially  brought  to  tlie  notice  of  requiring  any  higher  rate  will  be 
the  carrier,  or  circumstances  are  evidence,  though  not  conclusive 
known  to  the  carrier  from  which  evidence,  from  which  it  may  be 
the  object  ought  in  reason  to  be  in-  inferred  that  he  has  accepted  the 
f erred,  so  that  the  object  may  be  additional  risk  in  case  of  breach, 
taken  to  have  been  within  the  con-  "  Thirdly  —  Where  the  defendant 
templation  of  both  pai'ties,  damages  has  no  option  of  refusing  the  con- 
may  be  recovered  for  the  natural  tract  and  is  not  at  liberty  to  require 
consequences  of  the  failure  of  that  a  higher  rate  of  remuneration,  the 
object"  fact  that  he  proceeded  in  the  con- 
In  Jameson  v.  Midland  Ry.  Ca,  tract  after  knowledge  or  notice  of 
60  L.  T.  Rep.  426,  the  plaintiff  deliv-  such  special  circumstances  is  not  a 
ered  a  parcel  at  defendant's  office  fact  from  which  an  undertaking  to 
addressed  to  M.,  Stand  28,  Show  incur  a  liability  for  special  damages 
Ground,  etc. ;  nothing  was  said  by  can  be  inferred, 
him.  The  label  so  addressed  was  "  Fourthly  —  Even  if  there  were  an 
sufficient  notice  that  the  parcel  was  express  contract  by  the  defendant 
being  sent  to  a  show,  and  defendant  to  pay  for  special  damages,  under 
was  liable  for  the  loss  of  profits  and  the  circumstances  last  supposed,  it 
expenses  resulting  from  its  delay.  might  be  questioned  whether  such  a 
In  Mayne  on  Dam.  81,  the  author  contract  Ttould  not  be  void  for  want 
says:  "In  the  present  state  of  the  of  consideration.  Take  the  case  of 
authorities,  tlierefore,  I  would  sug-  a  railway  passenger  who  buys  his 
gest  that  in  place  of  the  third  rule  ticket,  informing  the  clerk  of  some 
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beyond  that  which  would  be  suggested  by  the  mere  words 
of  the  contract.*  Doubtless  it  is  essential  in  order  to  bring 
within  the  contemplation  of  the  parties  damages  different 
from  and  larger  in  amount  than  those  which  usually  ensue 
that  the  special  circumstances  out  of  which  they  naturally 
proceed  shall  have  been  known  to  the  party  sought  to  be 
made  liable  in  such  manner,  at  the  time  of  contracting,  as  to 
make  it  manifest  to  him  that  if  compensation  in  case  of  a 
bi-each  on  his  part  is  accorded  for  actual  loss  it  must  be  for  a 
loss  resulting  from  that  special  state  of  things  which  those 
circumstances  portended.  Damages  are  not  the  primary  pur- 
pose of  contracts,  but  are  given  by  law  in  place  of  and  as  a 
compensation  and  equivalent  for  something  else  which  had 
been  agreed  to  be  done  and  has  not  been  done.    What  the 

particalar  loss  which  would  arise  endale  intended  to  lay  down  any  dif- 
from  his  being  late.  Suppose  the  ferent  doctrina"  But  the  defendant 
clerk  were  to  undertake  that  the  in  this  case  was  held  to  be  liable  for 
company  would  be  answerable  for  the  loss  sustained  on  a  contract  which 
Che  loss,  and  that  such  undertaking  the  plaintiffs  had  with  the  New  York 
should  be  held  to  be  within  the  Central  Railroad  Ca,  by  reason  of 
sphere  of  his  duty.  Would  it  not  be  the  defendcmt's  breach,  and  that  loss 
purely  gratuitous?  The  considera-  was  held  to  be  brought  within  the 
tioD  for  any  promise  by  the  com-  contemplation  of  the  pai'ties  by  mere 
pany,  arising  from  the  payment  of  notice,  generally,  that  there  was  a 
the  fare,  would  be  exhausted  by  contract  depending  on  the  defend- 
tfaeir  carrjring  the  passenger  to  his  ant's  performance, 
destination  or  paying  the  ordinary  In  Snell  v.  Cottingham,  73  HL  161, 
damages  for  failure  to  do  sa  What  it  was  held  that  a  contractor  who 
would  there  be  left  to  support  the  fails  to  flnish  a  railroad  by  the  time 
Bpecial  undertaking  to  pay  an  excep-  limited  in  his  contract  cannot  be 
tiooal  penalty?*^  held  for  the  loss  occasioned  to  the 
>  Booth  V.  Spuyten  Duy vil  R  M.  owner  of  the  road  by  reason  of  an- 
Ga,60N.Y.487.  In  this  case  Church,  other  contract  between  him  and  a 
C  J.,  said,  referring  to  the  English  third  party,  for  the  use  of  the  road 
cases:  "Someof  the  judges  in  com-  after  the  time  it  should  have  been 
mimting  upon  it  (the  doctrine  under  completed,  even  though  he  may  have 
cooflideration)  have  held  that  a  bare  known  of  the  existence  and  the  terms 
notice  of  special  circumstances  which  of  such  other  contract  at  the  time  of 
might  result  from  a  breach  of  tiie  entering  into  his  own,  unless  he  ex- 
cootract  unlese  under  such  circum-  pressly  agrees  to  such  a  rate  of  dam- 
as  to  imply  that  it  formed  l^e  ages.  A  similar  doctrine  is  laid  down 
of  the  agreement,  would  not  be  in  Bridges  v.  Stickney,  88  Ma  369 ; 
sufficient  I  concur  with  the  view  Hunt  v.  Oregon  P.  Ry.  Ca,  86  Fed. 
expreBsed  in  these  cases,  and  I  do  not  Repi  481.  See  Clark  v.  Moore,  8  Mich, 
think  that  the  court  in  Hadleyv.Bax-  65. 
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[91]  damages  would  ordinarily  be  on  such  a  default  is  imma- 
terial if  the  contracting  party  assume  the  obligation  Tt^hich  he 
has  broken  with  a  knowledge  of  a  peculiar  state  of  facts  con- 
nected with  the  contract  which  indicated  that  other  damages 
would  result  from  a  breach,  and  the  latter  are  claimed.  To 
confine  the  injured  party's  recovery  in  such  case  to  the  lighter 
damages  which  usually  follow  such  a  breach,  where  no  such 
known  special  facts  exist,  and  exclude  those  which  were  thus 
brought  within  the  contemplation  of  the  parties,  would  be  to 
sacrifice  substantial  rights  to  arbitrary  rule ;  to  set  aside  the 
principle  which  entitles  a  party  to  compensation  commensu- 
rate with  his  injury  to  give  effect  to  a  rule  formulated  to  ren- 
der that  principle  effectual;  it  would  be  to  apply  a  subordinate 
rule  where  it  has  no  application  instead  of  the  principle,  which 
is  paramount  and  always  applicable.  What  are  the  usual 
damages  which  result  from  the  breach  of  a  contract?  There 
is  certainly  no  customary  amount,  nor  is  there  any  rule  of 
damages  which  is  universal  like  the  principle  for  allowance  of 
due  compensation.  If  it  is  a  contract  of  sale  and  the  vendor 
refuses  to  complete  it,  one  rule  is  to  ascertain  that  compen- 
sation by  the  difference  between  the  contract  price  and  the 
market  value,  because  if  the  article  which  is  the  subject  of 
the  contract  can  be  obtained  in  market  at  a  market  price  the 
vendee  is  thereby  enabled  to  supply  him  without  loss  unless 
the  market  price  has  increased.  That  rule  goes  no  further, 
but  the  principle  does.  Where  the  vendee  cannot  obtain  the 
article  in  the  market,  nor  at  all  if  the  vendor  refuses  to  per- 
form his  contract,  that  rule  is  not  applicable,  and  then  resort 
[92]  must  be  had  to  other  elements  of  value ;  and  recourse  is 
had  to  the  principle  to  determine  the  measure  of  redress; 
even  a  contract  of  resale  made  by  the  vendee  and  of  which 
the  vendor  had  no  notice  may  be  considered.*    And  if  the 

1  France  v.  Gaudet,  L.  R  6  Q.  R  tracted  to  supply  or  an  article  of  the 

199 ;  McHose  v.  Fulmer,  78  Pa.  St  same  quality  cannot  be  procured  in 

866.  the  market,  it  is  presumed  that  such 

France  y.  Chiudet,  supra,  was  an  fact  was  within  the  contemplation 

action  for  the  conversion  of  the  prop-  of  the  parties  to  the  contract  McHoee 

erty  sold,  and  hence  is  not  to  be  con-  t.  Fulmer,  supra.    But  this  rule  is 

sidered  as  authority  to  the  full  estent  denied  in  an  English  case  (Thol  t. 

of  the  proposition  to  which  it  is  cited.  Henderson,  8  Q.  R  Div.  457).    There 

If  the  article  the  vendor  has  con-  was  a  contract  to  deliver  goods  which 
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goods  were  not  bought  for  resale  and  had  no  market  value, 
but  were  intended  for  some  special  use,  the  damages  would  be 
computed  according  to  the  value  for  the  use  to  which  the  prop- 
erty was  most  obviously  adapted  unless  the  vendor  knew  of 
the  intention  to  apply  them  to  a  different  one.*    Their  de- 
livery in  the  case  where  a  contract  of  resale  existed  would 
have  enabled  the  vendee  to  obtain  the  reselling  price,  and  in 
the  other  to  avoid  the  loss  which  has  otherwise  resulted  from 
being  deprived  of  the  property.     Such  recoveries  are  not  un- 
usual.   It  may  be  said  that  sales  are  generally  made  of  arti- 
cles having  a  market  value.    True.    But  there  is  no  uniform 
relativeness  between  the  contract  and  market  prices.    The 
defaulting  vendor  will  pay  nominal  damages  when  the  market 
price  is  less  than  the  contract  price,  and  substantial  damages 
according  to  the  excess  of  the  former  at  the  time  the  goods 
should  have  been  delivered.    When  the  vendor  refused  to  de- 
Uver  ice  according  to  his  contract,  knowing  when  he  made 
the  agreement  that  it  was  wanted  as  a  means  of  preserving 

were  not  obtEunable  in  the  iparket;  that  at  the  time  the  contract  in  suit 
the  pnrchaser  had  entered  into  a  con-  was  made  the  plaintiff  had  not  actu- 
tract  for  their  boXq,  The  vendor  had  ally  completed  his  contract  for  the 
BO  knowledge  of  the  particular  con-  sale  of  the  property  purchased,  and 
tract,  hot  was  aware  that  the  goods  that  the  case  should  be  treated  as  if 
were  ordered  for  the  purpose  of  re-  the  defendant  had  no  other  notice 
selling  them.  Such  knowledge  was  than  that  it  was  bought  for  resale 
held  not  to  bring  the  case  within  the  generally.  The  answer  of  the  court 
mk  of  Hadley  v.  Baxendale,  so  as  to  was  that  it  appears  *' illogical  and  con- 
allow  the  recovery  of  profits  which  trary  to  principle  that  a  person  who, 
would  have  been  made  if  there  had  having  an  offer,  enters  into  a  contract 
not  been  a  breach  of  the  contract  with  another,  which  if  carried  out 
This  is  too  strict  an  application  of  the  would  enable  him  to  accept  that  offer, 
rule,  because  it  was  immaterial  to  the  but  refrains  from  actually  accepting 
Tendorwho  his  purchaser's  customer  it  untU  he  has  entered  into  the  con- 
was;  the  former  had  knowledge  suf-  tract,  should  be  in  a  worse  position 
ficieot  to  act  as  an  incentive  to  the  than  one  who  makes  a  contract  for 
prompt  fulfillment  of  his  contract,  sale  on  the  chance  of  afterwards  pur- 
and  to  apprise  him  of  the  fact  that  chasing  from  another  the  goods  which 
its  breach  would  specially  damage  he  has  previously  contracted  to  selL 
tbe  vendee.  See  Loescher  v.  Dister-  To  establish  such  a  distinction  would 
bexg,  26  ni  App.  520,  which  is  in  har-  place  the  speculator  in  a  more  ad- 
vaoay  with  McHoee  v.  Fulmer,  supra,  vantageous  position  than  the  prudent 

In  Hamilton  t.  Magill,  12  L.  R«  merchant" 

Ire.  18(J,  one  of  the  points  especially  *  CJory  v.  Thames  Iron  Works  Co., 

relied  upon  by  the  defendant  was  L.  R.'  8  Q.  B.  181. 
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fresh  meat  in  the  prosecution  of  the  vendee's  business,  and 
the  ice  could  not  be  obtained  in  market,  what  should  be 
deemed  the  usual  damages  for  a  breach  of  the  contract?  Cer- 
tainly not  what  had  been  the  market  price  when  ice  was 
plenty  and  could  be  had  from  other  sources ;  but  its  value 
when  it  should,  according  to  the  contract,  have  been  deliv- 
ered and  when  the  vendor,  as  the  fact  probably  may  be,  alone 
could  supply  it,  and  when  the  vendee  must  have  it  or. lose  a 
certain  amount  of  meat,  notwithstanding  his  best  endeavors 
by  other  means  to  preserve  it.^ 

If  the  contract  is  made  to  serve  a  particular  purpose,  not 
communicated  and  known  to  both  parties,  nor  indicated  by 
the  subject-matter  of  the  contract,  and  the  loss  in  respect  to 
that  purpose  is  so  exceptional  as  neither  to  be  within  the  con- 
templation of  the  parties  at  the  making  of  the  contract,  nor 
[93]  within  the  first  branch  of  the  rule  laid  down  in  Hadley  v. 
Baxendale,  it  cannot  be  recovered ;  but  where  the  injury  is 
within  the  contemplation  of  the  parties,  if  they  give  the 
subject  consideration  when  the  contract  is  made,  they  are 
admonished  by  the  prevalence  of  the  principle  of  compensa- 
tion in  the  law  that  if  they  do  not  perform  the  alternative  of 
making  reparation  on  the  scale  of  equivalence  to  the  actual 
injury  will  be  compulsory;  and  there  is  no  need  of  any  agree- 
ment to  submit  to  such  a  legal  consequence.  The  law  as  laid 
down  in  Hadley  v.  Baxendale  has  been  generally  accepted  in 
this  country ;  it  includes  all  such  damages  as  may  reasonably 
be  supposed  to  have  been  in  the-contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  probable  result  of 
the  breach  of  it.*  And  in  accordance  with  the  doctrine  of 
that  case,  it  is  sufficient  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated  to 
the  party  sought  to  be  charged,  and  the  damages  resulting 
from  the  breach  are  such  as  both  parties  would  reasonably 
contemplate  would  be  the  amount  of  the  injury  which  would 
ordinarily  follow  from  a  breach  under  those  circumstances. 
As  said  by  Selden,  J. :  "  The  broad  general  rule  ...  is 
that  the  party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained ;  and  this 

1  Hammer  v.  Schoenf  elder,  47  Wis.       >9  Exch.  85a 
455. 
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rule  is  subject  to  bat  two  conditions.  The  damages  mast  be 
such  as  may  fairly  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  they  made  the  contract ;  that 
is,  most  be  such  as  might  naturally  be  expected  to  follow  its 
violation ;  and  they  must  be  certain  both  in  their  nature  and 
in  respect  to  the  cause  from  which  they  proceed."  ^  And  this 
leads  naturally  to  the  consideration  of  the  certainty  which  is 
necessary  to  warrant  the  recovery  of  damages. 

Bection  5. 
beqt7irsd  oebtaikty  of  damages. 

§  63.  Must  be  eertain  in  their  nature  and  cause.  [94] 
Damages  must  be  certain  both  in  their  nature  and  in  respect 
to  the  cause  from  which  they  proceed.  Judge  Selden  said  that 
the  requisite  that  the  damages  must  not  be  remote,  but  the 
proximate  consequence,  is  in  part  an  element  of  the  required 
certainty.^  In  the  preceding  pages  the  requirement  that  the 
damages  be  the  natural  and  proximate  result  of  the  act  com- 
plained of  has  been  discussed ;  but  mainly  with  reference  to 
the  consequences  as  a  whole.  Now  it  remains  to  consider  the 
certainty  necessary  not  only  in  regard  to  the  consequences  as  a 
whole  but  also  in  detail.  A  fatal  uncertainty  may  infect  a  case 
where  an  injury  is  easily  provable,  but  the  alleged  responsible 
cause  cannot  be  sufSciently  established  as  to  the  whole  or  some 
part  of  that  injury.  So  it  may  exist  where  a  known  and  prov- 
able wrong  or  violation  of  contract  appears,  but  the  alleged 
loss  or  injury  as  a  result  of  it  cannot  be  certainly  shown. 
Many  of  the  illustrations  already  given  apply  to  the  first,  as 
where  the  injury  is  not  the  natural  or  proximate  result  of  the 
act  complained  of ;  then  the  relation  of  cause  and  effect  does  not 
exist  between  the  alleged  cause  and  the  alleged  injury.  This 
oncertainty  may  be  further  illustrated  by  the  case  of  one 
who  complained  that  the  defendant  had  taken  bis  flat  from 
his  ferry,  and  that  being  obliged  to  go  in  search  of  it  in  order 
to  cross  the  river  he  left  his  horses  attached  to  a  wagon  stand- 
ing on  the  bank,  and  while  he  was  gone  they  ran  into  the  river 

iGriflSn  V.  CoWer,  16  N.  Y.  494;       ^Griffin  v.  Colver,  16  N,  Y.  4»4 
Fa  .at  n  ih,  etc.  Ry.  Ckx  v.  Pritcliard, 
77  Ga.  412,  4ia 
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and  were  drowned.'  Their  loss  was  not  a  natural  consequence 
of  the  taking  of  the  flat  which  the  defendant  could  foresee  as 
a  probable  result  of  his  wrongful  act ;  there  was  a  more  im- 
[95]  mediate  cause  in  the  negligence  of  the  owner;  and  after 
the  event  it  cannot  be  ascribed  with  the  requisite  certainty  to 
the  defendant's  act  although  it  was  the  beginning  of  the  series 
of  facts  which  culminated  in  that  loss.'  A  grantee  of  land 
cannot  recover  as  damages  for  the  breach  of  the  grantor's 
covenant  against  incumbrances  because  of  an  existing  inchoate 
right  of  dower  in  the  premises,  a  sum  paid  by  himself  to  an 
auctioneer  for  selling  them  to  a  person  who  refuses  to  com- 
plete the  purchase  on  discovering  the  incumbrance.' 

In  an  action  for  the  wrongful  revocation  of  an  agreement 
to  submit  a  controversy  to  arbitration  the  plaintiff  is  not  en- 
titled to  recover  damages  for  the  trouble  and  expense  in- 
curred in  making  the  agreement ;  but  he  can  recover  for  his 
loss  of  time,  and  for  his  trouble  and  necessary  expenses  in  pre- 
paring for  a  hearing,  such  as  employing  counsel,  taking  depo- 
sitions, paying  witnesses  and  arbitrators,  so  far  as  such  prepa- 
rations are  not  available  for  a  subsequent  trial  in  court.^ 

A  defendant  chartered  the  plaintiff's  vessel  from  Liverpool 
to  Puerto  Cabello  at  a  stipulated  freight ;  a  clause  was  after- 
wards added  to  the  charter-party  allowing  the  defendant  to 
send  on  a  part  of  the  cargo  to  Maracaibo,  with  a  proviso  that 
any  expense  incurred  by  so  doing  should  be  borne  by  the 
charterer.  Under  pretense  of  an  attempt  by  the  master  to 
evade  the  customs  on  the  part  so  shipped,  the  custom-house 
authorities  at  Puerto  Cabello  wrongfully  imposed  a  fine  of 
$500  on  him,  and  detained  the  vessel  for  several  months ;  but 
would  have  allowed  her  to  depart  if  the  fine  had  been  paid, 
which  the  master  had  not  the  means  to  pay  and  did  not.  The 

1  Gorden  v.  Butts,  2  N.  J.  L.  884.  Hopkins,  2  Bulst   882 ;  WaUsier  v. 

2  See  Walker  v.  Groe,  8  H.  &  N.  895 ;  Moore,  10  B.  &  Q  416 ;  Hayden  v.Ca- 
S.  C.,  4  id.  860;  Dubuque  Ass'n  v.  bot,  17  MaB&  169;  Oreen  y.  Mann,  11 
Dubuque,  80  Iowa,  176 ;  Hofnagie  v.  DL  618 ;  Hargous  t.  Ablon,  8  Denio, 
New  York,  etc.  R,  55  N.  Y.  608 ;  Davis  406;  Brayton  v.  Chase,  8  Wia  456; 
V.  Fish,  1  G.  Greene  (Iowa),  406 ;  Chatterton  v.  Fox,  5  Duer,  64 
Lewis  V.  Lee,  15  Ind.  499 ;  Ashley  t.  ^  Harrington  t.  Murphy,  109  Mas& 
Harrison,  1  Esp.  49 ;  Barber  v.  Les-  299. 

iter,  7  C.  B.  (N.  S.)  175;  Collins  v.       «Pond  v.  Harris,  118  Maaa  114 
Cave^  4  H.  &  N.  225;  Everard  v. 
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government  agreed  afterwards  to  pay  the  master  $5,000  for 
the  wrongf  al  detention,  but  did  not.  It  was  held  by  the  court 
of  exchequer  that  the  owner  of  the  vessel  could  recover  from 
the  charterer  neither  the  loss  sustained  by  the  detention  [96] 
nor  the  expense  incurred  in  repairing  the  damage  to  the  ship 
in  consequence  thereof,  nor  for  the  costs  of  legal  proceedings 
taken  by  him  in  respect  to  the  ship,  nor  for  the  fine.* 

§  54.  Liability  for  the  principal  loss  extends  to  details 
and  ineidents.  "Where  the  alleged  wrong  or  breach  of  con- 
tract is  shown  with  the  requisite  certainty  to  be  the  cause  of 
the  injary  in  question,  it  is  also  to  be  deemed  the  cause  of  all 
its  concomitant  and  incidental  details  which  are  constituent 
ports  of  the  injury,  including  necessary  and  judicious  expend- 
itures made  to  stay  or  efface  the  wrong  or  limit  its  conse- 
quences.* A  riparian  owner  brought  an  action  for  polluting 
the  waters  of  a  stream  running  through  his  farm.  He  was 
held  entitled  to  recover  for  loss  of  an  opportunity  of  renting 
his  grist-mill,  the  diminution  in  the  rental  value  of  his  farm, 
and  the  inconveniences  he  may  have  been  put  to  in  the  use  of 
the  same,  resulting  directly  from  the  conduct  of  the  defend- 
ant.' A  plaintiffs  house  was  injured  b}^  the  partial  falling  in 
of  the  partition  wall  between  it  and  the  defendant's  house, 
which  was  caused  by  digging  too  near  the  wall  for  the  pur- 
pose of  deepening  the  cellar  under  it.  No  notice  was  given  by 
the  defendant  of  his  intention  to  deepen  his  cellar,  and  evi- 
dence was  offered  to  show  that  the  excavation  was  done  in  a 
careless  and  negligent  manner,  and  also  to  show  that  the  busi- 
ness of  the  plaintiff,  who  kept  an  ice-cream  saloon,  and  made 
cakes  and  other  articles  in  that  line,  was  interrupted  for  sev- 
eral days.  The  court  held  that  the  plaintiff  was  entitled  to 
such  damages  as  would  be  sufficient  to  reinstate  the  wall  and 
the  house  in  as  good  condition  as  they  were  prior  to  the  in- 
jary, and  to  compensate  him  for  the  loss  consequent  upon  the 
interruption  of  his  business ;  and  to  show  the  latter,  he  might 
prove  its  usual  profits  prior  to  the  wrong.^    If  a  collision  be- 

« Sully  V.  Dmanty,  88  I*  J.  (Exch.)  *  Brown   v.    Werner,  40  Md.  15 ; 

8ia  White  V.  Moseley,  8  Pick.  856 ;  Sim- 

^McDaniel   v.   Crabtree^  21    Ark.  mons  v.  Brown,  5  R  L  299;  AUison 

4S1 ;  Smith  ▼.  Condry,  1  How.  (U.  a)  v.  Chandler,  11  Mich.  542. 

S5;  Loker  ▼.  Damon,  17  Pick.  284  Wahrath  y.  Redfield,  11  Barb.  808 

'Gladfelter  v.  WaUcer,  40  Md.  a  (see  a  C,  18  N.  Y.  457),  was  an  ac- 
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tween  vessels  results  in  disabling  one  of  them  so  that  her 
owners  cannot  use  her  for  a  voyage  for  which  she  has  been 
engaged,  though  no  regular  charter-party  has  been  entered 
into,  the  damages  resulting  from  the  loss  of  the  profits  of  such 
voyage  are  the  result  of  the  collision.*  If  logs  are  deliberately 
stored  in  a  stream  which  is  navigable  for  their  transportation 

tion  ou  the  case  for  damages  to  the  Md.  1,  an  action  for  damages  for  ob- 

plaintifC's  saw-miU  and  other  prop-  structing  a  right  of  way  for  repairing 

erty,  occasioned  by  the  defendant  in  a  miU-raca    The  declaration  alleged 

constructing  a  dam  and  dike  below  that  the  obstruction  prevented  the 

such  miH,  and  thereby  causing  the  repair  of  the  race,  whereby  the  mill 

water  to  flow  back  upon  the  miU,  became  idle  and  could  not  be  worked, 

and  rendering  it  incapable  of  being  and  the  plaintiff  lost  the  custom  and 

used    The  plaintiffs  were  held  en-  trade  thei'eof,  ''and  the  use  of  the 

titled  to  recover  the  value  of  the  use  same  for  grinding  his  own  grain,  and 

of  their  mill  during  the  time  they  was,    therefore,    at   great    expense, 

were  necessarily  deprived  of  its  use,  obliged  to  carry  it  to  other  mills." 

and  the  amount  which  it  was  per-  Held,  that  under  this  declaration,  evi- 

manently  diminished  in  value  by  the  dence  that  the  plaintiff  was  owner  of 

erection  of  the  dam ;  but  could  not  a  large  body  of  land  around  his  mill. 

They  cannot  recover  the  amount  of  a  and  was   accustomed  to  grind  the 

loss  upon  saw  logs  on  hand  at  the  time  grain  raised  thereon  at  this  mill  for 

of  the  injury,  sustained  either  in  con-  his  cattle,  horses,  hands  and  family, 

sequence  of  a  deterioration  in  their  and  in  consequence  of  its  stoppage 

value  or  by  a  depression  in  the  mar-  had   been   compelled   to   carry  his 

ket  price.    The  damages  in  respect  grain  to  another  mill,  at  a  greater 

to  the  logs  were  too  speculative,  un-  distance,  is  admissible.    Hinckley  v. 

certain,  remote  and  contingent  to  be  Beckwith,  18  Wis.  81. 

allowed  even  upon  proof  that  the  But  in  such  a  case  there  can  be  no 

plaintiffs  could  not^  by  the  use  of  or-,  recovery  for  diminished  profits  aris- 

dinary  diligence,  have  procui'ed  the  ing  from  the  manufacture  of  flour, 

logs  to  be  sawed  elsewhere,  and  could  Todd  v.  Minneapolis,  eta  Ry.  Co.,  89 

not  have  disposed  of   them  before  Minn.  186. 

sawing.    In  actions  of  tort,  where  A   more  satisfactory  rule  is  sus- 

there  has  been  no  wilful  mjury,  the  tained  by  Terre  Haute  v.  Hudnut, 

plaintiff  can  only  recover  the  dam-  112  Ind.  542,  where  the  operations  of 

ages  necessarily  resulting  from  the  a  mill  which  had  an  established  busi- 

act  complained  of,  and  he  cannot  ness  were  suspended  by  an  overflow, 

conduct  himself  in  such  a  manner  as  and  macliinery  in  it  was  damaged  to 

to  make  them  unnecessarily  burden-  such  an  extent  as  to  make  repairs 

some.  necessary.    The  net  earnings  of  tlie 

A  more  reasonable  rule  and  one  past  and  present  were  proven  as  a 

in  better  accord  with  the  principle  basis  of  estimating  the  damage, 

of  holding  a  wrong-doer  liable  for  i  Owners  of  the  Gracie  v.  Owners 

such  consequences  as  would  natu-  of  the  Argentine,  14  App.  Gas.  619 ; 

rally  and   in   the   usual   course  of  affirming  The  Argentine,  18  Prob. 

things  result  from  his  conduct  was  Div.  191. 
laid  down  in  McTavish  v.  Carroll,  17 
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80  as  to  prevent  the  entry  of  logs  owned  by  another,  and  in  a 
stream  which  empties  into  the  one  so  blocked,  the  person  who 
is  responsible  therefor  is  liable  to  the  other  for  the  wages  and 
board  of  the  latter's  men  while  waiting  a  reasonable  time  to 
get  his  logs  out,  for  the  expense  of  moving  one  crew  of  men 
oat  and  another  in,  for  the  increased  cost  of  driving  the  logs 
the  next  season,  and  for  interest  on  the  contract  price  for 
making  the  drive  during  such  time  as  the  payment  thereof 
was  delayed ;  but  not  for  the  loss  of  supplies  left  in  the  woods.* 
§  55.  Only  the  items  which  are  certain  recoyerable.  [97] 
The  charterer  of  a  vessel  who  was  subjected  to  expense  in  get- 
ting her  off  from  a  gas  pipe  which  was  an  unlawful  obstruc- 
tion to  the  navigation  of  a  river,  and  upon  which  she  caught 
in  passing,  while  navigating  with  due  care,  may  maintain  an 
action  against  those  who  laid  the  pipe  to  recover  for  such  ex- 
pense, but  not  for  any  delay  in  his  business  or  other  conse- 
quential damages.^  Where  the  defendant  was  enjoined  from 
removing  his  negroes,  and  upon  an  order  of  seizure  they  were 
taken  out  of  his  possession,  and  a  decree  subsequently  ren- 
dered in  his  favor,  it  was  held  his  damages  would,  ordinarily, 
be  what  their  labor  would  have  been  worth  had  they  contin- 
ued in  his  possession.  But  he  would  also  be  entitled  to  [98] 
damages  for  any  loss  that  was  the  direct,  proximate  and  nat- 
ural consequence  of  the  removal  of  the  negroes  out  of  his  pos- 
session, which  were  not  remote  and  speculative,  involving  in- 
quiries collateral  to  the  consideration  of  the  wrongful  act. 
And  so  he  could  not  recover  as  damages  counsel  fees  incurred 
in  defending  the  suit  nor  expenses  involved  in  employing  an 
agent  to  attend  to  his  other  business  whilst  he  was  engaged 
in  siich  defense ;  nor  what  would  or  might  have  been  the  prof- 
its of  his  business  had  not  his  possession  of  the  negroes  in 
suit  been  interrupted.'  The  plaintiff's  oxen  were  stolen  in  Ver- 
mont and  taken  to  the  defendant,  and  being  found  in  his  pos- 
session in  New  York  were  demanded  and  refused.  The  plaintiff 
then  resorted  to  legal  process  to  gain  possession,  and  succeeded, 
but  incurred  expense  therein.    He  was  held  not  entitled  to  re- 

^McPheteiB  ▼.  Moose  River  L.  D.        SMcDaniel  y.  Crabtree^   21   Ark. 
Col,  78  He.  329.  481. 

'  Benscm  v.  Walden,  etc.  Gas  Lb  Ckx, 
e  Allen,  149. 
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cover  such  expense  as  part  of  his  damages  for  the  conversion,  in 
a  subsequent  action.^  These  expenses  were  not  rejected  because 
a  remote  or  uncertain  incident  of  the  wrong  but  because  they 
were  costs  of  a  judicial  proceeding  in  which  such  allowable  ex- 
penses are  collectible,  and  if  not  thus  compensated  cannot  be 
recovered.  The  expense  of  regaining  property  tortiously 
taken  is  a  part  of  the  injury  and  recoverable.'  Where  goods 
wrongfully  seized  are  taken  from  the  wrong-doer  by  another, 
their  owner  may,  in  an  action  against  the  former,  recover  the 
amount  paid  the  other  wrong-doer  to  get  them  back.*  In  an 
action  upon  an  attachment  bond  the  rule  restricting  the  re- 
covery to  the  natural  and  proximate  damages  will  exclude  any 
claim  for  injuries  to  credit  and  business.*  But  where  a  party 
took  a  lease  of  a  ferry,  and  covenanted  to  maintain  and  keep 
the  same  in  good  order,  but  instead  of  doing  so  diverted  trav- 
elers from  the  usual  landing  to  another  landing  owned  by 
himself,  by  means  whereof  a  tavern-stand  belonging  to  the 
plaintiff  situate  on  the  first  landing  was  so  reduced  in  busi- 
ness as  to  become  tenantless,  it  was  held  in  an  action  by  the 
[99]  landlord  for  breach  of  the  contract  that  he  might  assign, 
and  was  entitled  to  recover  as  damages  the  loss  of  rent  on  the 
tavern-stand.'  Where  a  negro  was  hired  to  make  a  crop  and 
was  taken  away  by  the  owner  in  the  middle  of  the  year, 
whereby  the  crop  was  entirely  lost,  it  was  held  that  the 
proper  measure  of  damages  was  the  hire  of  the  negro  paid  in 
advance,  the  rent  of  the  land  and  the  expenses  incurred  for 
the  purpose  of  making  the  crop.* 

§  56.  Becovery  for  suceesslye  consequences.  Where  the 
injury  to  be  recovered  for  consists  of  several  items  variously 
related  consequentially  to  the  alleged  cause,  the  right  to  each 
must  be  decided  upon  the  same  principles  as  where  only  one 
inseparable  injurious  effect  is  in  question.  It  may  happen 
that  such  items  are  successive,  and  the  first  may  in  some  sort 
operate  as  cause  in  respect  to  later  effects.    When  this  is  the 

1  Harris  v.  Eldred,  42  Vt  80.  Braunsdorf  v.  FeUner,  76  Wia  1 ;  An- 

'^  Bennett  v.  Lockwood,  20  Wend,  derson  v.  Sloane,  72  id.  666 ;  PoUock 

22a  V.  Oantt,  60  A1&  87a   See  vol  8,  ch.  25. 

3  Keene  v.  Dilke,  4  Exch.  88a  *  Dewint  v.  Wiltse,  0  Wend.  826. 

estate  V.  Thomas,   10   Mo.   618;       •  Hobbs  v.  Davis,  80  Ga.  42a 
Weeks   v.  Prescott,  58  Vt  57,  74; 
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case  a  recovery  for  items  subsequent  to  the  first  will  depend 
on  whether  the  act  complained  of  is  the  eflBcient  cause  of  the 
entire  damage  as  represented  by  all  such  items,  and  whether 
they  are  consequences  which  ought  reasonably  to  have  been 
contemplated  to  ensue,  or  in  case  of  contract  whether  they 
may  fairly  be  supposed  to  have  been  within  the  contemplation 
of  the  parties  at  the  time  of  contracting.  This  is  well  illus- 
trated by  an  English  case.  The  defendant  contracted  to  deliver 
a  threshing  machine  to  the  plaintiff,  a  farmer,  within  three 
weeks.  It  was  the  latter's  practice,,  known  to  the  defendant, 
to  thresh  his  wheat  in  the  field  and  send  it  thence  direct  to 
market.  At  the  end  of  three  weeks  plaintiff's  wheat  was 
ready  in  the  field  for  threshing ;  and  on  his  remonstrating  at 
the  delay  in  the  delivery  of  the  machine  the  defendant  several 
times  assured  him  it  should  be  sent  forthwith.  The  plaintiff 
having  unsuccessfully  tried  to  hire  another  machine  was 
obliged  to  carry  home  and  stack  the  wheat ;  which,  while  so 
stacked,  was  damaged  by  rain.  The  machine  was  afterwards 
deUvered  to  the  plaintiff,  who  paid  the  defendant  the  contract 
price.  The  wheat  was  then  threshed ;  and  it  was  found  neces- 
sary, owing  to  its  deterioration  by  the  rain,  to  kiln-dry  it. 
When  dried  and  sent  to  market  it  sold  for  a  less  price  than  it 
would  have  fetched  had  it  been  threshed  at  the  time  fixed  by 
the  contract  for  the  delivery  of  the  machine,  and  then  sold, 
the  market  price  of  wheat  having  meanwhile  fallen.  It  [100] 
was  held  in  an  action  for  the  non-delivery  of  the  machine  that 
the  plaintiff  was  entitled  to  recover  for  the  expense  of  stacking 
the  wheat,  the  loss  from  the  deterioration  by  the  rain  and  the 
expense  of  kiln-drying  it,  but  not  the  loss  by  the  fall  in  the 
market,  the  latter  being  too  uncertain  to  have  been  contem- 
plated, and  not  the  natural  result  of  the  breach.^  There  is 
much  reason  for  holding  that  the  latter  loss  was  also  recover- 
able.* The  case  referred  to  is  much  more  satisfactory  than  a 
number  of  American  cases  which  hold  that  a  farmer  cannot  re- 
cover damages  resulting  to  his  crops  from  delayed  delivery 

1  Smeed  ▼.  Foord,  1  K  &  R  60e.  Ck).,  14  Mich.  489 ;  Ck>llard  v.  South- 

'Ward  V.  New  York  C.  R  Ckx,  47  eastern  Ry  Co..  7  H.  & N.  79 ;  Weston 

N.  Y.  89;  Storgeee  v.  Bis8eH46N.  Y.  v.  Grand  Trunk  Ry.  Ckx,  54  Me.  876; 

462;  Soott  v.  Boston,  etc.  Ckx,  106  Peet  v.  Chicago,  etc  R.  Co.,  20  Wis. 

Kaaa.  468 ;  Siason  ▼.  Qereland,  eta  R  594. 
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or  the  failure  to  work  as  warranted  of  a  harvesting  machine 
which  was  sold  with  the  knowledge  that  it  was  to  be  used  in 
securing  the  purchaser's  grain.* 
§  67.  Illustrations  of  the  rule  of  the  preceding  section. 

In  an  action  for  negligent  driving  whereby  the  plaintiflPs  horse 
was  injured  it  appeared  that  the  horse  was  sent  to  a  farrier 
for  six  weeks  for  the  purpose  of  being  cured,  and  at  the  end 
of  that  time  it  was  ascertained  that  it  was  damaged  to  the  ex- 
tent of  201.  It  was  held  that  the  plaintiff  was  entitled  to  re- 
cover for  the  keep  of  the  horse  at  the  farrier's,  the  amount  of 
the  farrier's  charges,  and  the  difference  in  its  value  at  the  time 
of  the  accident  and  at  the  end  of  the  six  weeks,  but  not  for  the 
hire  of  another  horse  during  that  period.*  Had  a  claim  been 
made  for  the  loss  of  the  use  of  the  injured  horse  during  his 
treatment  at  the  farrier's  it  would  have  been  a  proper  item 
of  damages.*  A  tradesman  took  a  ticket  to  go  from  L.  to  H. 
On  arriving  at  an  int^ermediate  station  he  found  no  train  ready 
to  take  him  to  H.  the  same  night,  as  there  should  have  been 
according  to  the  published  time-bill.  He  slept  at  that  place 
and  in  the  morning  paid  Is.  ^d.  fare  to  H.  In  consequence  of 
the  delay  he  failed  to  keep  appointments  with  his  customers, 
and  was  detained  for  many  daj^s.  The  latter  was  not  deemed 
within  the  contemplation  of  the  parties.  The  court  told  the 
jury  that  the  plaintiff  would  have  been  entitled  to  charge  the 
[101]  company  with  the  expense  of  getting  to  H.,  but  he  had  no 
right  to  cast  upon  the  company  the  remote  consequences  of 
remaining  the  night  at  the  intermediate  place.  He  was  enti- 
tled to  the  fare  thence  to  H.,  and  perhaps  the  2«.  for  his  bed 
and  refreshments.  A  motion  for  a  new  trial  on  the.  ground  of 
misdirection  was  refused.  Pollock,  C.  B.,  said :  "  In  actions 
for  breach  of  contract  the  damages  must  be  such  as  are  capa- 
ble of  being  appreciated  or  estimated.  Mr.  Wilde  was  invited 

1  Fuller  V.  Curtis,  100  Ind.  287 ;  « Albert  v.  Bleecker  St  etc.  R  Ca, 
Prosser  v.  Jones,  41  Iowa,  674 ;  Wil-  2  Daly,  398 ;  Bennett  v.  Lockwood, 
son  V.  Reedy,  83  Minn.  256;  Osborne  20  Wend.  228;  Walratb  v.  Redfield, 
V.  Poket,  88  id.  10 ;  Brayton  v.  Chase,  8  1 1  Barb.  868 ;  Gillett  v.  Western  R. 
Wig.  456,  probably  OTemiled  by  cases  Ca,  8  Allen,  560 ;  The  Glaucus,  1  Low- 
referred  to  in  Thomas,  etc.  Manuf.  Ca  ell,  866;  Sweeney  v.  Port  Burwell 
V.  Wabash,  eta  Ry.  Co.,  62  id.  642, 650.  Harbor  Ca,  17  Up.  Can.  CL  P.  574. 

9  Hughes  V.  Quentin,  8  C.  &  P.  708 ; 
Clare  v.  Maynard,  7  C.  &  P.  741. 
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at  the  trial  to  state  what  were  the  damages  to  which  the 
plaintiff  was  entitled.  He  said  general  damages.  The  plaint- 
iff is  entitled  to  nominal  damages  at  all  events,  and  such  other 
damages  of  a  pecuniary  kind  as  he  may  have  really  sustained 
as  a  direct  consequence  of  the  breach  of  the  contract.  Each 
case  of  this  description  must  be  decided  with  reference  to  the 
circumstances  peculiar  to  it;  but  it  may  be  laid  down  as  a  rule 
that,  generally,  in  actions  upon  contracts  no  damages  can  be 
^iven  which  cannot  be  stated  specifically,  and  that  the  plaint- 
iff is  entitled  to  recover  whatever  damages  naturally  result 
from  the  breach  of  contract,  but  not  damages  for  the  disa))- 
pointment  of  mind  occasioned  by  the  breach  of  contract.^  A 
subsequent  English  case  was  decided  by  the  queen's  bench  in 
1875  on  this  state  of  facts :  The  plaintiff,  wife  and  two  chil- 
dren of  five  and  seven  years  old  respectively,  took  tickets  on 
the  defendant's  railway  from  W.  to  H.  by  the  midnight  train. 
They  got  into  the  train  but  it  did  not  go  to  H.,  but  along  an- 
other branch  to  E.  where  the  party  were  compelled  to  get  out. 
It  being  late  at  night  the  plaintiff  was  unable  to  get  a  convey- 
ance or  accommodation  at  an  inn ;  and  the  party  walked  to  his 
house,  a  distance  of  between  four  and  five  miles,  where  they 
arrived  at  about  three  o'clock  in  the  morning.  It  was  a  driz- 
zling night  and  the  wife  caught  cold  and  was  laid  up  for  some 
time,  and  unable  to  assist  her  husband  in  his  business  as  be- 
fore, and  expenses  were  incurred  for  medical  attendance.^ 
Three  items  of  loss  and  injury  came  under  consideration :  first, 
the  inconvenience,  as  it  was  called,  of  having  to  walk  home ; 
second,  the  expense  of  the  wife's  sickness ;  and  third,  the  loss  of 
her  services.  The  last  two  items  being  coincident  in  time  [102] 
and  relation  to  the  defendant's  breach  of  contract  were  con- 
sidered together.  Only  the  first  was  allowed.  It  was  remarked 
that  the  plaintiffs  did  their  best  to  diminish  the  inconvenience 
to  themselves,  and  they  had  no  alternative  but  to  walk;  that 
it  was  not  to  be  doubted  that  the  inconvenience  was  the  im- 
mediate and  necessary  consequence  of  the  breach  of  the  de- 
fendant's contract  to  convey  them  to  H.  Cockburn,  C.  J., 
said :  ^*  I  am  at  a  loss  to  see  why  that  inconvenience  should 

'  Hamlin  v.  Great  Northern  Ry.        2  Hobbs  v.  London,  etc  Ry.  Ca,  L. 
Co,  1  H.  &  N.  40a    See  Denton  v.    R  10  Q.  R  111. 
naie,5£L  &  BL  S6a 
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not  be  compensated  by  damages  in  such  an  action  as  this. 
.  .  .  If  the  jury  are  satisfied  that  in  the  particular  instance 
personal  inconvenience  or  suffering  has  been  occasioned,  and 
that  it  has  been  occasioned  as  the  immediate  effect  of  the 
breach  of  contract,  I  can  see  no  reasonable  principle  why  it 
should  not  be  compensated  for."  And  again :  "  So  far  as  the 
inconvenience  of  the  walk  is  concerned,  that  must  be  taken  to 
be  reasonably  within  the  contemplation  of  the  parties ;  because 
if  a  carrier  engages  to  put  a  person  down  at  a  given  place  and 
does  not  put  him  down  there  but  puts  him  down  somewhere 
else,  it  must  be  in  the  contemplation  of  everybody  that  the 
passenger  put  down  at  the  wrong  place  must  get  to  the  pla<je 
of  his  destination  somehow  or  other.  If  there  are  means  of 
conveyance  for  getting  there  he  may  take  those  means  and 
make  the  company  responsible  for  the  expense;  but  if  there 
are  no  means  I  take  it  to  be  law  that  the  carrier  must  com- 
pensate him  for  the  personal  inconvenience  which  the  absence 
of  those  means  has  necessitated.  That  flows  out  of  the  breach  of 
contract  so  immediately  that  the  damage  must  be  admitted  to 
be  a  fair  subject-matter  of  damages.  But  in  this  case  the  wife's 
cold  and  its  consequences  cannot  stand  upon  the  same  footing 
as  the  personal  inconvenience  arising  from  the  additional  dis- 
tance which  the  plaintiffs  had  to  go.  It  is  an  effect  of  the  breach 
of  contract  in  a  certain  sense,  but  removed  one  stage ;  it  is  not 
the  primary  but  the  secondary  consequence  of  it."  The  ob- 
jection to  what  is  termed  the  "  secondary  consequence "  is 
that  it  is  not  a  consequence  so  certain  to  occur  as  to  be  among 
thpse  to  be  anticipated  from  such  a  breach,  it  happening  from 
other  than  the  usual  state  of  the  weather ;  but  it  was  not  any 
more  a  secondary  consequence  than  is  the  burning  of  a  second 
building  by  a  continuous  fire,  or  the  injury  to  the  grain  by 
[103]  rain  in  Smeed  v.  Foord.  It  is  said  in  the  same  opinion 
already  quoted  from  that  "  the  nearest  approach  to  anything 
like  a  fixed  rule  is  this :  That  to  entitle  a  person  to  damages 
by  reason  of  a  breach  of  contract,  the  injury  for  which  com- 
pensation is  asked  should  be  one  that  may  fairly  be  taken  to 
have  been  contemplated  by  the  parties  as  the  possible  result 
of  the  breach  of  contract.  Therefore  you  must  have  some- 
thing immediately  flowing  out  of  the  breach  of  contract  com- 
plained of,  something  immediately  connected  with  it,  and  not 
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merely  connected  with  it  through  a  series  of  causes  interven- 
ing between  the  immediate  consequence  of  the  breach  of  con- 
tract and  the  damage  or  injury  complained  of.  To  illustrate 
that  I  cannot  take  a  better  case  than  the  one  now  before  us : 
Sappose  that  a  passenger  is  put  out  at  a  wrong  station  on  a 
wet  night  and  obliged  to  walk  a  considerable  distance  in  the 
rain,  catching  a  violent  cold  which  ends  in  a  fever,  and  the 
passenger  is  laid  up  for  a  couple  of  months,  and  loses  through 
this  illness  the  offer  of  an  employment  which  would  have 
brought  him  a  handsome  salary.  No  one  I  think  who  under- 
stood the  law  would  say  that  the  loss  so  occasioned  is  so' 
connected  with  the  breach  of  contract  as  that  the  carrier  break- 
ing the  contract  could  be  held  liable."  True,  there  the  sick- 
ness would  be  the  cause  of  an  accidental  loss,  but  in  the  case 
under  discussion  the  question  was  not  of  such  a  loss.  On  the 
contrary  it  was  the  expense  and  loss  of  time  incident  to  the 
sickness  itself.  Was  not  that  "  a  result  of  the  breach  "  which 
was  natural  and  proximate,  and  to  be  contemplated  under  the 
other  circumstances  of  the  breach  for  which  the  defendant  was 
held  responsible?  *' 

*  Blackbam,  J. :  ''It  is  a  contract  learned  judge  gave  to  the  jury  here, 
by  which  the  railway  company  had  namely,  that  the  jury  were  to  Bee 
trndertaken  to  carry  four  persons  to  what  was  the  inconvenience  to  the 
Hampton  Court,  and  in  fact  that  con-  plaintiffs  in  having  to  walk,  as  they 
tract  was  broken  when  they  landed  could  not  get  a  carriage."  As  to  dam- 
the  paaseDgera  at  Esher  instead  of  age  being  recoverable  for  the  illness 
Hampton  Court  Tlie  contract  was  of  the  wife,  he  said :  "  I  think  they 
to  supply  a  conveyance  to  Hampton  are  not,  because  they  are  too  remote. 
Court,  and  it  was  not  supplied.  Where  On  the  principle  of  what  is  too  re- 
tbere  is  a  contract  to  supply  a  thing  mote,  it  is  clear  enough  that  a  person 
tod  it  IB  not  supplied,  the  damages  is  to  recover  in  the  case  of  a  breach 
are  the  difference  between  that  which  of  con  tract  the  damages  directly  pro- 
ought  to  have  been  supplied  and  that  ceeding  from  that  breach  of  contract 
which  yon  have  to  pay  for,  if  it  be  and  not  too  remotely.  Although  Lord 
^oally  good ;  or,  if  the  thing  is  not  Bacon  had,  long  ago,  referred  to  this 
obtainable^  the  damages  would  be  the  question  of  remoteness,  it  has  been 
difference  between  the  thing  which  left  in  very'  gi'eat  vagueness  as  to 
JOQ  ought  to  have  had  and  the  best  what  constitutes  the  limitation,  and 
labstitute  yoa  can  get  upon  the  oc-  therefore  I  agree  with  what  my  lord 
casioQ  for  the  purpose.  .  .  .  When  has  said  to-day,  that  you  make  it  a 
be  kj  notable  to  get  a  conveyance  at  little  more  definite  by  saying  such 
an,  but  has  to  make  the  journey  on  damages  are  recoverable  as  a  man, 
foot»  I  do  not  see  how  you  can  have  when  making  a  contract,  would  con- 
a  better  rale  than  that  which  the  template  would  flow  from  a  breach 
•  You  1—9 
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[104]  §  5S.  Same  subject.  In  an  action  under  the  code  it 
appeared  that  the  defendant  delivered  tickets  to  the  plaintiff 
about  the  1st  of  March,  1852,  for  transportation  from  New 
York  to  San  Francisco;  one  entitled  him  to  a  passage  to 
Graytown,  at  the  mouth  of  Nicaragua  river,  in  a  specified 
ship  which  was  to  sail  on  the  5th  of  that  month ;  another  en- 
titled him  to  a  passage  up  that  river  and  through  the  lake  of 
that  name  to  San  Juan  del  Sur,  on  the  Pacific  ocean;  and  the 
other  from  the  latter  place  to  his  destination,  on  a  steamer 
named,  which  was  advertised  to  leave  about  fifteen  davs  after 
the  plaintiff  would  arrive  at  the  starting  port  according  to  the 
usual  course  of  conveyances.  The  plaintiff  was  carried  on  his 
[105]  first  ticket,  and  arrived  at  Graytown  March  15th,  where 
he  was  detained  eleven  days.  He  then  started  for  San  Juan 
del  Sur.  He  arrived  at  a  place  on  the  way  on  the  31st  of 
March  when  he  was  taken  sick.  There  he  received  news  that 
the  steamer  on  which  he  was  entitled  to  take  passage  under 
his  third  ticket  was  lost  on  the  27th  of  the  previous  month, 
but  the  fact  was  not  known  to  the  defendant  at  the  time  of 
selling  the  tickets  nor  until  about  the  20th  of  April.  The 
plaintiff  arrived  at  San  Juan  del  Sur  on  the  4th  of  April  and 
remained  there  until  the  9th  of  May,  endeavoring,  but  unsuc- 

of  it  For  my  own  part^  I  do  not  feel  must  say,  if  it  is  a  fact  that  you  ar- 
that  I  can  go  further  than  that  It  rived  at  a  place  where  you  did  not 
is  a  vague  rule,  and  as  Bramwell,  R,  intend  to  go  to^  where  you  are  placed 
said,  it  is  something  like  having  to  by  reason  of  the  breach  of  contract 
draw  a  line  between  night  and  day ;  of  the  carriers  at  a  considerable  dis- 
there  is  a  great  duration  of  twilight  tance  from  your  destination,  the  case 
when  it  is  neither  night  or  day ;  but  may  be  otherwise.  It  is  admitted 
on  the  question  now  before  the  courts  that  if  there  be  a  carriage  you  may 
though  you  cannot  draw  the  precise  hire  it  and  ride  home^  and  charge  the 
line,  you  can  say  on  which  side  the  expense  to  the  defendant  The  rea- 
line  the  case  is."  Mellor,  J. :  *'  I  quite  son  why  you  may  hire  a  carriage 
agree  .  .  •  that  for  the  mere  in-  and  charge  the  expense  to  the  corn- 
convenience,  such  as  annoyance  and  pany  is  with  a  view  simply  of  miti- 
loss  of  temper  or  vexation,  or  for  be-  gating  the  inconvenience  to  which 
ing  disappointed  in  a  particular  thing  you  would  otherwise  be  subject; 
which  you  have  set  your  mind  upon,  so  that  where  the  inconvenience  is 
without  real  physical  inconvenience  real  and  substantial,  arising  from  be- 
resulting,  you  cannot  have  damages,  iog  obliged  to  walk  home,  I  cannot 
That  is  surely  sentimental,  and  not  a  see  why  that  should  not  be  capable  of 
case  where  the  word  inconvenience,  being  assessed  as  damages  in  respect 
as  I  here  use  if^  would  apply.    But  I  of  inconvenience.'* 
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cessfuUv,  to  procure  a  passage  to  San  Francisco.  He  then  re- 
turned  to  New  York.  He  remained  sick  until  long  after  he 
returned  home,  with  a  fever  peculiar  to  the  climate  of  Nicar 
ragua.  It  was  held  that  the  time  he  lost  by  reason  of  his  de- 
tention on  the  isthmus ;  his  expenses  there,  and  of  his  return 
to  New  York;  the  time  he  lost  by  reason  of  his  sickness  after 
he  returned  home  and  the  expenses  of  such  sickness,  so  far  as 
the  same  were  occasioned  by  the  defendant's  negligence  and 
breach  of  duty,  as  well  as  the  amount  originally  pai'd  for  his 
passage,  were  legitimate  and  lawful  damages  which  the  plaint- 
iff was  entitled  to  recover.' 

The  damages  which  are  recoverable  for  breach  of  contract 
are  limited  to  the  direct  and  immediate  consequences;  but  the 
right  to  indemnity  is  not  satisfied  by  compensation  for  the 
first  item  of  loss  if  there  are  others  so  identified  with  it  that 
the  injury  as  a  whole  naturally  comprehends  all  and  they  to- 
gether constitute  the  immediate  consequence.  A  party  whose 
breach  of  contract  leaves  the  other  party  in  such  a  situation 
that  sickness  is  its  natural,  immediate  and  probable  conse- 
quence causes  by  the  same  act  the  direct  pecuniary  losses 
which  are  its  usual  and  natural  concomitants,  as  loss  of  time 
and  the  expense  of  medical  and  other  attendance.  If  by  rea- 
son of  the  sickness  some  extraordinary  or  unusual  loss  occurs 
for  want  of  ability  on  his  part  to  attend  to  his  affairs  it  is  a 
loss  which  cannot  be  considered  as  having  entered  into  the 
contemplation  of  the  parties;  and  the  same  must  be  the  [106] 
conclusion,  if  the  sickness  were  not  the  natural  and  probable 
consequence  of  the  act  complained  of,  but  the  result  of  some- 
other  or  secondary  cause.  Where  sickness  is  the  direct  or 
proximate  consequence  of  a  wrongful  act,  the  pain  and  suffer- 
ing are  also  elements  of  the  injury  for  which  compensation 
may  be  recovered.* 

1  Wmiams  v.  Vanderbilt,  28  N.  Y.  580 ;  Meagher  ▼.  Driscoll,  90  Mass. 

217;  Heirn  v.  McCaaghao,  82  Misa  281 ;  Pennsylvania  R.  Ca  v.  Books, 

17;  Porter  v.  Steamboat  N.  R,  17  57  Pa.  St  889;  Ward  v.  Vanderbilt,  4 

Ha  290;  ToDge  v.  Pacific  M.  etc.  Abb.  App.  Dec.  521;   Indianapolis, 

Col,  1  CaL  858 ;  Pearson  v.  Duane,  4  etc.  R  Ckx  v.  Bimey,  71  Bl.  891 ;  Klein 

Wall  805 ;  The  Zenobia,  1  Abb.  Adm.  v.  Je wett,  2G  N.  J.  Eq.  474 ;  Ransom 

8D;  ITie  Canadian,  1  Brown  Adm.  v.  New   York,  etc,  R  Ck).,  15  N.  Y. 

It  415;  Ohio,  etc.  R  Ca  v.  Dickerson, 

'fUlebrotwn   ▼.  Hoar,    124   Mass.  59  Ind.  817 ;  Whalen  v.  St  Louis,  etc. 
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The  earlier  cases,  especially  in  jurisdictions  in  which  exem- 
plary damages  are  recoverable,  generally  held  that  the  person 
whose  breach  of  contract,  fraud  or  other  wrongful  act  causes 
another  to  be  sued,  under  such  circumstances  that  the  suit  is 
an  injurious  consequence  for  which  he  is  liable,  is  bound  to 
respond  in  damages  for  the  expenses  which  are  the  necessary 
a:id  legal  incidents  of  the  suit.*  If  one's  property  is  taken,  in- 
jured or  put  in  jeopardy  by  another's  neglect  of  duty  imposed 
by  contract,  or  by  his  wrongful  act,  anj'^  necessary  expense  in- 
curred for  its  recovery,  repair  or  protection  is  an  element  of 
the  injury.  It  is  often  the  legal  duty  of  the  injured  party  to 
incur  such  expense  to  prevent  or  limit  the  damages;  and  if  it 
is  judicious  and  made  in  good  faith,  it  is  recoverable  though 
abortive.* 

§  59.  Required  certainty  of  anticipated  prolBts.  In  an- 
other class  of  cases  the  question  of  the  certainty  of  damages 
is  more  distinctively  involved.  They  are  cases  in  which  the 
act  complained  of  is  plainly  actionable  and  easy  of  proof,  and 
the  actual  injury  occasioned  thereby  consists  in  destroying  or 
impairing  arrangements  from  which  it  is  alleged  that  pecuniary 
advantages  would  have  resulted.  Such  effects  may  be  pro- 
[107]  duced  by  the  refusal  of  a  party  to  fulfill  his  contract,  or 
by  tortious  acts  by  which  some  business  scheme  is  frustrated. 
The  pecuniary  advantages  which  would  have  been  realized  but 
for  the  defendant's  act  must  be  ascertained  without  the  aid 
which  their  actual  existence  would  afford.  The  plaintiff's 
right  to  recover  for  such  a  loss  depends  on  his  proving  with 
sufficient  certainty  that  such  advantages  would  have  resulted, 
and,  therefore,  that  the  act  complained  of  prevented  them.' 

Ry.  Co.,  60  Ma  823;  Pittsburg,  etc.  703;  Gilletv.  Western  R  Ca,  8  Allen, 

R.  Co.  V.  Andrews,  89  Md.  829 ;  John-  560 ;  Emery  v.  Lowell,  109  Mass.  197 ; 

son  V.  Wells,  eta  Ca,  6  Nev.  224.  Huffman  v.  Union  Ferry  Ca,  68  N.  Y. 

iPhilpot   V.    Taylor,    75  III.  809;  885;  Jutte  v.  Hughes,  67  N.  Y.  268; 

Dixon  V.  Fawcus,  8  £1  &  EL  537;  Loker  v.  Damon,  17  Pick.  284;  Ham- 

Collen  V.  Wright,  7  E.  &  R  801 ;  Ran-  lin  t.  Great  Northern  Ry.  Co.,  1  H.  & 

dell  V.  Trimen,  18  C.  K  786 ;  Ander-  N.  408 ;  Mailler  v.  Express  P.  L,  61 

son  V.  Sloane,  72  Wis.  566.    Contra,  N.  Y.  812 ;  Sraeed  v.  Foord,  1  R  &  E. 

Marvin  v.  Prentice,  94  N.  Y.  295;  602;  Clark  r.  Russell,  110  Masa  188; 

Burton  v.  Henry.  90  Ala.  281 ;  Wink-  James  v.  Hodsden,  47  Vt  127. 

ler  V.  Roeder,  28  Neb.  155.  >  In  actions  to  recover  for  personal 

2  Watson  V.  Lisbon  Bridge,  14  Me.  injuries  which  disqualify  the  person 

201 ;  Hughes  v.  Quentin,  8  C.  &  P.  injured  from  giving  attention  to  the 
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If  a  vendor  fails  to  deliver  propertj'^  pursuant  to  his  contract, 
the  vendee,  having  paid  for  it,  is  deprived  of  such  benefit  as 
such  sale  completed  would  have  conferred,  which  is  a  loss 
equal  to  the  value  of  the  property  at  the  time  it  should  have 
been  delivered,  with  interest  from  that  time.     This  value  can 
generally  be  proved  with  certainty.    If  the  property  has  not 
been  paid  for  the  compensation  is  still  adjusted  with  reference 
to  the  value  and  is  the  difference  between  the  contract  price 
and  the  value.     Thus,  the  vendee  is  entitled  to  recover  accord- 
ing to  the  advantage  he  would  have  derived  from  performance 
of  the  contract,  namely,  the  profit  he  could  have  made  by  the 
bargain.    He  is  entitled  to  such  sum  as  would  enable  him  to 
obtain  the  property  if  it  is  obtainable.^    On  the  other  hand, 
where  a  vendee  breaks  his  contract,  the  property  is  left  on  the 
vendor's  hands;  his  loss  is  equal  to  the  difference  be-  [108] 
fcween  the  contract  price  and  any  less  sum  the  property  is 
worth  when  the  vendee  was  bound  to  take  and  pay  for  it.  The 
loss  he  suffers  is  the  profit  he  would  have  made  by  the  com- 
pletion of  the  sale.' 

bnsineaB  in  which  he  is  engaged,  it  is  tract,  or  had  waived  their  right  to 
error  to  receive  teBtimony  of  the  compensation  to  that  extent  for  tiie 
average  profits  made  therein  as  a  breach  thereof,  it  was  not  proper  to 
basis  for  estimating  damages.    Bier-  deduct  the  amount  so  delivered  frpm 
bach  v.Gk>odyear  Rubber  Co.,  54  Wis.  the  whole  amount  to  be  delivered. 
208;  Hasierton  v.  Mount  Vernon,  58  An  instruction  to  the  jury  that  the 
KY.  391;  Blair  v.  Milwaukee,  eta  proper  measure  of  damages  is  the 
R  Col,  20  Wis.  262.    This  rule  is  dis-  difference  between  the  contract  price 
approved  of  in  Terre  Haute  v.  Hud-  of  the  lumber  not  delivered  and  the 
nut,  112  Ind.  542,  552»  and  the  New  wholesale  price  at  the  place  of  deliv- 
York  case  cited  pronounced  not  in  ery  was  held  to  be  erroneoua    The 
hsraumy  with  later   cases   in  that  true  measure  is  the  difference  be- 
state:   See  Wakeman  v.  Wheeler  &  tween  the  contract  price  and  what  it 
W.  Co..  lOl  N.  Y.  205 ;  ch.  86,  vol.  a  would  have  cost  the  plaintiffs  to  pro- 
tln  Haskell  v.  Hunter,  23  Mich,  cure,  at  the  place  of  delivery,  and  at 
)06^  an  action  was  brought  for  dam-  the  time  or  times  when  it  was  rea- 
>gcs  for  breach  of  a  contract  to  sell  sonable  and  proper  for  them  to  sup- 
sad  deliver  lumber,  and  it  appeared  ply  themselves  with  lumber  of  the 
that  a  portion  of  the  lumber  had  kind  and  quality  they  were  to  receive 
been  delivered  to  the  plaintiffs  at  a  on  the  contract;  and  if  it  were  im- 
pbce  other  than  tiiat  specified  in  the  practicable  to  supply  themselves,  ez- 
oootract,  and  subject  to  a  heavy  bill  cept  at  rettiil  rates,  they  were  entitled 
of  freight  in  consequence  thereof,  to  demand  those  rates  of  the  defend- 
lo  the  absence  of  any  proof  that  the  ants. 

plaintiffs  liad  accepted  the  same  in  >  Gordon  v.  Norris,  49  N.  H.  876 : 

Mliafaction  Co  that  extent  of  the  con-  Haines  v.  Tucker,  50  N.  H.  807;  Col- 
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§  60.  Same  subject.  In  many  cases  the  sum  which  shall 
represent  the  value'to  a  vendee  who  has  been  disappointed  in 
the  receipt  of  property  bargained  for  cannot  be  ascertained 
from  proof  of  a  market  value,  either  because  the  article  is  not  ob- 
tainable in  market  or  because  it  is  contracted  for  and  must  be 
obtained  from  the  vendor  to  answer  a  particular  purpose,  and 
not  for  resale.  Then,  in  applying  the  general  rule  that  the  dam- 
ages for  breach  of  contract  are  to  be  measured  by  the  benefits 
which  would  have  been  received  if  the  contract  had  been  per- 
formed, resort  must  be  had  to  the  known  or  customary  use 
of  the  property  and  such  practical  elements  of  value  as  the 
case  presents.  If  the  sale  is  made  with  a  warranty,  express 
or  implied,  that  the  article  is  of  a  particular  description  or  suit- 
able for  a  designated  use,  on  a  breach  by  the  vendor  the  dam- 
ages are  properly  computed  according  to  the  actual  loss  in 
respect  to  that  object.  The  ascertainment  of  the  damages 
may  involve  an  inquiry  into  the  advantages  derivable  from  the 
delivery  of  articles  of  the  required  description  or  suitable  for 
the  contemplated  use,  and  of  losses  occasioned  by  the  breach 
with  reference  to  the  particular  purpose  of  the  contract  as 
known  lo  the  parties.  In  such  cases  the  same  degree  of  cer- 
tainty is  not  always  attainable  and  there  is  much  conflict  of 
authority  as  to  the  proper  scope  of  inquiry.  The  same  con- 
siderations apply  to  the  question  of  the  proper  mode  of  arriv- 
ing at  the  amount  of  damage  whatever  be  the  nature  of  the 
contract.  The  injured  party  is  entitled  to  gains  prevented 
and  losses  sustained  if  he  can  prove  them  with  sufficient  cer- 
tainty.^ In  Fletcher  v.  Tayleur*  the  action  was  brought  against 
a  ship-builder  to  recover  damages  for  non-delivery  of  an  iron 

Una  V.  Delaporte,  115  Mass.  159;  Ull-  etipulaled  price,  with  Dotice  that  it 
mann  t.  Kent,  60  IIL  2'il;  Sanborn  was  intended  for  use  on  defendant's 
v.  Benedict,  78  111.  810 ;  Camp  y.  cotton  crop.  Defendant  was  unable 
Hamlin,  55  Ga.  259 ;  McCracken  y.  to  buy  the  remaining  quantity  else* 
Webb,  36  Iowa,  551;  Dustan  y.  Mc-  where, 'and  plaintiff  refused  to  de- 
Andrew,  44  N.  Y.  72;  Hayden  y.  liver  it  The  land  upon  which  the 
Demets,  53  N.  Y.  426.  fertilizer  was  designed  to  be  used  was 
1  In  au  action  brought  to  recover  cultivated  in  a  farmer-like  manner, 
the  price  of  nine  and  one-half  tons  Upon  a  portion  the  fertilizer  deliv- 
of  fertilizer  the  defendant  set  up  that  ered  was  used.  This  portion  produced 
plaintiff  agreed  to  sell  and  deliver  to  between  three  hundred  and  four  hun- 
him  twenty  tons  of  fertilizer  at  a  dred    pounds    of    seed    cotton   per 

2  17  C.  R  21. 
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ship  at  the  time  appointed  in  the  contract.  The  ship  was  in- 
tended by  the  plaintiffs  and  from  the  nature  of  her  fit-  [109] 
tings  the  defendant  must  have  known  she  was  intended  for  a 
passenger  ship  in  the  Australian  trade.  The  witnesses  called 
on  the  part  of  the  plaintiff  stated  that  the  vessel  would,  in  all 
probability,  have  obtained,  if  completed  by  the  time  mentioned 
in  the  contract,  at  the  then  current  rates,  an  outward  freight 
of  about  7,000Z.,  and  a  gross  freight  home  of  about  9,500^.,  and 
that,  allowing  for  the  necessary  outlay  and  expenses,  the  profits 
would  in  all  probability  have  been  a  sum  somewhat  exceeding 
7,000t  The  amount  of  freight  received  by  the  plaintiffs  when 
the  ship  sailed  was  4,2802.    The  court  smbmitted  the  case  to 

acre  more  than  that  adjoining,  which  cotton  or  other  crops  which  land 
was  also  planted  in  cotton  —  the  produces  is  dependent  upon  so  many 
qtialitrf  and  cultivation  of  each  part  varying  contingencies  as  to  render  it 
being  precisely  the  same.  The  court  very  indeterminate.  It  wiU  vary 
say:  ''The  true  rule  seems  to  he  that  with  the  seasons,  the  adaptation  of 
[the  loss  of]  profits  which  have  heen  soil  and  climate,  and  its  comparative 
sustained  as  the  natural  consequence  exemption  from  the  ravages  of 
of  the  breach  or  the  wrongful  act  worms  or  other  destructive  insects. 
complained  of  are  recoverable  unless  Speculative  opinions  of  witnesses  as 
they  are  objectionable  either  on  the  to  the  probable  influences  of  these 
ground  of  remoteness  or  of  nnoer-  operative  causes  would  be  a  poor 
Cainfy.  Those  profits  are  usually  criterion  for  the  measure  of  values. 
considered  too  remote,  among  many  In  this  case,  however,  these  difficul- 
othen,  which  are  not  the  imme-  ties  are  entirely  removed.  Thechar- 
diate  fmits  of  the  principal  contract^  acter  of  the  season  is  absolutely 
but  are  dependent  upon  collateral  known.  So  is  the  precise  effect  of 
engagements  and  enterprises  not  the  fertilizer  used  during  this  par- 
brought  to  the  notice  of  the  con-  ticular  season.  No  speculation  is 
tracting  parties,  and  not  therefore  needed  as  to  how  much  rain  and 
broaght  within  their  contemplation  how  much  sunshine  were  requisite 
or  that  of  the  law.  Those  are  con-  to  produce  a  given  amount  of  crops 
sidered  nncertain  which  are  purely  to  the  acre,  nor  as  to  the  probable  ef- 
speculative  in  their  nature,  and  de-  feet  of  the  fertilizer  upon  the  differ- 
pend  upon  so  many  incalculable  con-  ent  kinds  of  soil,  or  even  the  propor- 
tingencies  as  to  make  it  impracti-  tion  of  it  best  suited  to  the  land,  and, 
cable  to  determine  them  definitely  therefore^  what  would  necessarily 
by  any  trustworthy  mode  of  compu-  have  been  produced  on  the  remain- 
tatioa.  We  would  not  be  willing  to  der,  which  is  shown  to  have  been 
eay  that  the  damages  here  claimed  in  precisely  the  same  state  of  culti- 
by  the  defendant  by  way  of  lost  vation,  and  similar  in  quality  of 
profits  would  have  been  recoverable  soiL"  Bell  v.  Reynolds,  78  Ala.  611. 
if  their  ascertainment  had  been  left  See  Ooodsell  v.  Western  U.  Tel.  Ca, 
to  mere  conjecture.    The  amount  of  63  N.  Y.  Super.  Ct  46 ;  S.  C,  58  id.  26. 
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[Ill]  possible  profits  of  a  wHaling  or  other  voyage  cannot  be 
taken  into  consideration  in  estimating  the  damage  against  a 
master  for  running  away  with  the  vessel  and  abandoning  the 
voyage.*  Nor  can  a  party  recover  damages  for  a  contemplated 
advance  in  the  price  of  real  estate  from  the  erection  and  oper- 
ation of  a  brick  factory  on  adjoining  land,  in  an  action  for  the 
breach  of  the  agreement  to  erect  and  operate  it.*  But  if  lands 
are  exchanged  with  an  agreement  as  part  of  the  consideration 
by  one  of  the  parties  that  he  will  make  valuable  improvements 
upon  the  tract  conveyed  by  him,  the  damages  resulting  from 
his  breach  of  contract  are  not  too  uncertain  if  the  complaint 
alleges  the  diflFerence  between  the  value  of  the  tracts  at  the 
time  the  exchange  was  made.'  In  a  late  Wisconsin  case  there 
was  a  breach  of  contract  to  purchase  and  work  a  stone  quarry, 
of  which  the  plaintiff  was  to  have  one-half  of  the  net  profits 
so  long  as  it  could  be  profitably  worked.  The  defendant  re- 
fused to  perform  before  any  profits  were  realized.  It  was 
proven  that  the  quarry  had  been  worked  at  a  profit  for  three 
years  preceding  the  trial,  and  an  estimate  was  made  of  profits 
based  in  part  on  earnings  for  another  year.  The  court  con- 
sidered the  loss  of  profits  sufficiently  established,  and  held 
that  the  time  during  which  a  recovery  might  be  had  therefor 
was  for  the  jury.* 

§  61 «  Warranty  of  seeds.  In  a  case  where  the  defendant 
sold  cabbage  seed  and  warranted  it  to  produce  Bristol  cab- 
bages, which  warranty  was  untrue,  it  was  held  that  the  dam- 
ages recoverable  were  the  value  of  a  crop  of  Bristol  cabbages 
such  as  would  ordinarily  have  been  produced  that  year,  de- 
ducting the  expense  of  raising  it  and  also  the  value  of  the 
crop  actually  raised.*    What  would  have  been  produced  from 

1  Brown  v.  Smith,  12  Cush.  866;       »Passinger  v.  Thorbum,  84  N.  Y. 

Schooner  Lively,  1  Gall.  814 ;  Boyd  v.  684 ;  Wolcott  v.  Mount;  86  N.  J.  I* 

Brown,   17   Pick.  453 ;    The   Anna  262 ;  Van  Wyck  v.  Allen,  69  N.  Y. 

Maria,  2  Wheat  827;  Del  Ck)l  v.  Ar-  61;  White  v.  Miller,  71  N.  Y.  188; 

nold,  8  DalL  883.  Fenis  v.  Ck)ni8tock,  88   Conn.  618; 

2Dullea   V.  Taylor,    85   Up.  Can.  Page  v.  Pavey,  8  Q  &  P.  769;  Ran- 

Q.  R  895 ;  Rockf ord,  etc.  R  Ca  v.  dall  v.  Raper,  96  Eng.  C.  L.  82 ;  Flick 

Beckemeier,  72  111.  267 ;  Watterson  v.  v.  Weatherbee,  20  Wis.  892 ;  Wag- 

Alleghany  V.  R  Co.,  74  Pa.  St  20a  staff  v.  Short  Hori\  Dairy  Co.,  1  CaU 

•  Wilson  V.  Yocum,  77  Iowa,  569.  &  E.  824, 
I                                 «  Treat  v.  Hiles,  81  Wia  280. 
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other  seed  and  of  the  kind  warranted  of  course  could  not  be 
proved  directly,  and  it  was  not  attempted ;  but  the  regularity 
of  production  under  usual  conditions  is  .such  that  a  judicial 
coDclusion  may  be  based  upon  it  as  sufSciently  certain.    Mere 
speculative  profits,  such  as  might  be  conjectured  would  be  the 
probable  result  of  an  adventure  defeated  by  the  breach  of  con- 
tract, the  gains  from  which  are  entirely  conjectural  and  with 
respect  to  which  no  means  exist  of  ascertaining  even  approx- 
imately the  probable  results,  cannot  under  any  circumstances 
be  brought  within  the  range  of  damages  recoverable.     In 
Georgia  the  rule  is  that  for  the  breach  of  an  implied  warranty 
of  the' merchantable  quality  of  seed  for  planting  the  damages 
are  limited  to  the  purchase-money  with  interest  thereon  and 
expenses  incurred  in  planting  and  preparing  for  the  planting 
of  the  seed.^    In  Tennessee  only  the  diflference  in  value  be- 
tween the  seed  purchased  and  that  delivered  can  be  recovered.' 
The  cardinal  rule  in  relation  to  the  damages  to  be  compen- 
sated on  the  breach  of  a  contract  is  that  the  plaintiff  must 
establish  the  quantum  of  his  loss  by  evidence  from  which  the 
jury  will  be  able  to  estimate  the  extent  of  his  injury;  this 
will  exclude  all  such  elements  of  damage  as  are  incapable  of 
being  ascertained  by  the  usual  rules  of  evidence  to  a  reason- 
able degree  of  certainty.'    Instances  of  .such  uncertain  [112] 
damages  are  profits  expected  from  a  whaling  voyage  and 
the  gains  which  depend  in  a  great  measure  upon  chance ;  they 
are  too  purely  conjectural  to  be  capable  of  entering  into  com- 
pensation for  non-performance  of  a  contract.*    For  a  similar 
reason  the  loss  of  the  value  of  a  crop  for  which  seed  had  been 
sown,  the  yield  of  which  would  depend  upon  the  contingen- 
cies of  weather  and  season,  would  be  excluded  as  incapable  of 
estimation  with  the  degree  of  certainty  which  the  law  exacts 
in  the  proof  of  damages.*    The  loss  of  profits  following  the 

*  Butler  T.  Moore,  68  G&  780.  their  condition  at  the  time  they  are 
^Hnrley  v.  Buchi,  10  Lea,  846.  inflicted.  Their  value  cannot  be 
'  Wolcott  V.  Mount,  36  N.  J.  L.  271 ;    proven  by  showing  the  worth  of  sim- 

Brigham  t.  Carlisle,  78  Ala.  243,  quot-  ilar  crops  which  matured.  Drake  v. 
iog  the  text;  Hair  v.  Barnes,  26  III  Chicago,  etc.  B.  Ca.  63  Iowa,  302; 
Appi  58a  •  Sabine,  etc.  Ry.  Ca  v.  Joachim,  58 

♦  Wolcott  V.  Mount,  86  N.  J.  L.  271.  Texas, 456 ;  Texas,  etc.  R.  Ca  v.  Young, 
^Injuries  done  to  growing  crops    60  id.  201 ;  G.,  C.  &  a  F.  Ry.  v.  Holli- 

i&Qsk  be  estimated  with  reference  to    day,  65  id.  512 ;  Jones  ▼.  George,  61 
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breach  of  a  contract  to  publish  an  advertisement  are  incapa- 
ble of  being  estimated.'  The  damages  resulting  from  the 
breach  of  a  warranty  of  the  breeding  qualities  of  an  animal 
are  too  contingent  and  uncertain  to  support  a  recovery  when 
compensation  for  the  services  he  renders  is  to  be  paid  only 
when  the  animals  served  actually  foal.^  The  same  is  true  of 
the  reduction  of  the  number  of  members  in  a  given  class  in  a 
mutual  benefit  society,  the  effect  being  that  the  amount  real- 
ized by  the  beneficiary  under  a  certificate  is  thereby  lessened. 
What  the  result  would  have  been  if  the  change  which  brought 
about  such  reduction  had  not  been  made  is  a  mere  matter  of 
speculation.*  But  if  a  vessel  is  under  charter  or  engaged  in 
a  trade  the  earnings  of  which  can  be  ascertained  by  reference 
to  the  usual  schedule  of  freights  in  the  market,  or  if  a  crop 
has  been  sown  and  the  ground  prepared  for  cultivation,  and 
the  complaint  is  that  because  of  the  inferior  quality  of  the 
seed  a  crop  of  less  value  is  produced,  by  these  circumstances 
the  means  would  be  furnished  to  enable  the  jury  to  make  a 
proper  estimate  of  the  injury  resulting  from  the  loss  of  profits 
of  this  character.* 

§  63.  Prospective  growth  of  orchard.  An  instructive  case 
arose  in  Ohio  involving  this  question  of  uncertainty.'  The 
action  was  on  a  contract  by  which  the  defendant  agreed  to 
make  a  lease  to  the  plaintiff  for  the  term  of  ten  years  of  cer- 
tain lands  on  which  to  plant  and  cultivate  a  peach  orchard. 
The  breach  consisted  in  the  failure  to  make  a  lease  and  in  de- 
fendant causing  the  plaintiff,  within  two  years  from  his  taking 
possession,  and  after  the  peach  trees  were  planted,  to  be  evicted 
from  the  premises.    On  the  trial  the  plaintiff  was  permitted 

id.  845 ;  a  C,  66  id.  149 ;  Gresham  ^  Tribune  Ca  v.  Bradshaw,  20  IlL 

V.  Taylor,  61  Ala.  606.  Contra,  Payne  App.  1. 

V.  Railroad,  etc  Co.,  88  La.  Ann.  164,  ^Connoble  v.  Clark,  88  Ma  App^  47o 

l($a  s  Supreme  Lodge  Knights  of  Py th- 

And  on  account  of  the  uncertainty  las  v.  Knight,  117  Ind.  489,  600. 

involved  in  the  maturing  of  crops  *  Wolcott  t.  Mount;  86  N.  J.  L.  271 ; 

the  damage   sustained   by  injuries  Owners  of  the  Oracle  v.  Owners  of 

done  thereto  cannot  be  reduced  by  the  Argentino,  14  Appi  Cas.  619,  af- 

eftorts  to  show   what   might  have  firming  The  Argentino,  18  Prob.  Div. 

been  realized  if  another  crop  had  191 :  Bell  v.  Reynolds,  78  Ala.  611, 

been  planted  on  the  land  on  whleh  quoted  from  in  note  to  preceding 

that  injured  was  growing.    G.,  C.  &  section. 

&  F.  Ry.  y.  Holliday,  guprcu  » Rhodes  v.  Baird,  16  Ohio  St  67a 


§63.]  BEQUIBED  CEBTArNTY   OF   DAMAGES.  141 

to  give  evidence  of  the  probable  profits  that  might  in  the 
future  be  realized  from  the  orchard,  judging  from  the  num- 
ber of  crops  and  the  prices  of  peaches  in  the  county  for  the 
last  ten  or  fifteen  years.  This  evidence  was  held  by  the  ap- 
pellate court  to  be  incompetent,  because  too  uncertain  and 
speculative :  "  To  the  extent  that  the  damages  depended  on  the 
loss  of  the  use  of  the  property,  its  market  value  at  the  time 
of  the  eviction,  subject  to  the  performance  of  the  contract  on 
the  part  of  the  plaintiff,  furnished  the  standard  for  assessing 
the  damages.  If  it  had  no  general  market  value  its  value 
should  have  been  ascertained  from  the  witnesses  whose  [113] 
skill  and  experience  enabled  them  to  testify  directly  to  such 
value  in  view  of  the  hazards  and  chances  of  the  business  to 
which  the  land  was  to  be  devoted.*  This  would  only  be  ap- 
plying the  same  principle  for  ascertaining  the  value  of  prop- 
erty which,  by  reason  of  its  limited  use,  had  no  market  value, 
which  is  adopted  with  reference  to  proving  the  present  worth 
of  the  future  use  of  property  which,  by  reason  of  its  being 
in  greater  demand,  has  a  market  value.  In  the  case  of  prop- 
erty of  the  former  description,  the  range  for  obtaining  testi- 
mony as  to  the  value  is,  of  course,  more  circumscribed  than 
it  is  in  the  case  of  property  of  the  latter  description.  But  in 
either  case  the  proving  of  the  value  of  the  property  by  wit- 
nesses having  competent  knowledge  of  the  subject  is  more 
certain  and  direct  than  to  undertake  to  do  so  by  submitting 
to  the  jury,  as  grounds  on  which  to  make  up  their  verdict,  the 
supposed  future  profits.  The  profits  testified  to  .  .  .  were 
remote  and  contingent,  depending  on  the  character  of  the 
future  seasons  and  markets,  and  a  variety  of  other  causes  of 
no  certain  and  uniform  operation." 

§  63.  Profits  of  special  contracts.  The  liability  for  the 
profits  which  would  have  resulted  from  the  performance  of  a 
contract  is  co-extensive  with  the  power  to  contract ;  and  the 
government  is  liable  therefor  to  the  same  extent  as  an  indi- 
vidual.' The  right  of  a  party  to  recover  the  profits  he  would 
have  made  in  fulfilling  a  contract  depends  solely  upon  the 
fault  of  the  other  party  to  it,  and  plaintiflPs  ability  to  show 

I  Griffin  V.  Colver,  16  N.  Y.  489 ;        ^Danolds  v.  State,  89  N.  Y.  Se. 
Giles  ▼.  OToole,  4  Barb.  201 ;  New- 
Ivough  V.  Walker,  8  Gralt  Id. 
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that  the  profits  claimed  were  reasonably  certain  to  have  been 
realized  but  for  the  wrongful  act  complained  of.  It  is  not  an 
insuperable  objection  to  their  recovery  that  they  cannot  be 
directly  and  absolutely  proved.  The  general  uncertainty  at- 
tending human  ]ife  and  the  special  contingencies  as  to  its  du- 
ration on  account  of  the  physical  condition  of  an  individual 
whose  rights  are  involved  do  not  prevent  the  recovery  of 
damages  for  causing  his  death  or  injuring  his  person.  An 
agreement  by  one  person  to  support  another  during  life  is 
an  entire  continuing  contract  upon  the  total  breach  of 
which  the  obligor  is  liable  for  full  and  final  damages  esti- 
mated to  the  time  the  person  who  was  to  be  supported 
would  probably  die.*  It  is  the  constant  practice  to  s6  assess 
damages  in  actions  to  recover  for  personal  injuries.  In  the 
nature  of  things  where  performance  has  been  prevented  the 
proof  of  profits  cannot  be  direct  and  absolute.  The  injured 
party  must,  however,  introduce  evidence  legally  tending  to 
establish  damage  and  sufficient  to  warrant  a  jury  in  coming 
to  the  conclusion  that  the  damages  they  find  have  been  sus- 
tained ;  but  no  greater  degree ,  of  certainty  in  this  proof  is 
required  than  of  any  other  fact  which  is  essential  to  be  es- 
tablished in  a  civil  action.  If  there  is  no  more  certain  method 
of  arriving  at  the  amount  the  injured  party  is  entitled  to  sub- 
mit to  the  jury  the  particular  facts  which  have  transpired 
and  to  show  the  whole  situation  which  is  the  foundation  of 
the  claim  and  expectation  of  profit,  so  far  as  any  detail  of- 
fered has  a  legal  tendency  to  support  such  claim.' 

1  Schell  V.  Plumb,  55  N.  Y.  692.  insuperable.    Gale  v.  Leckie,  2  Stark. 

2  Griffin  v.  Colver,  16  N.  Y.  489 ;  107 ;  Bean  v.  Carleton,  51  Hun,  8ia 
Giles  V.  O'Toole,  4  Barb.  201 ;  New-  Compare  Bean  v.  Carleton,  12  N.  Y. 
brough  V.  Walker,  8  Gratt  (Va.)  16;  Sup.  519.  Nor  the  net  proceeds  which 
Taylor  Manuf.  Ca  v:  Hatcher  Manuf.  might  have  been  derived  from  the 
Co.,  89  Fed.  Rep.  440,  446  (quoting  sale  of  tickets  to  hear  a  noted  lect- 
the  text);  Brewing  Cav.  McCann,  urer.  Savery  v.  IngersoU,  46  Hun, 
118  Pa.  St  814 ;  Dart  v.  Laimbeer,  176.  This  is  a  very  doubtful  propo- 
107  N.  Y.  664;  Wakeman  v.  Wheeler  sition  in  the  absence  of  proof  of  an 
&  W.  Manuf.  Co.,  101  N.  Y.  205,  217  advance  sale  of  tickets.  See  Bern- 
(quoting  the  text).  stein  v.  Meech,  130  N.  Y.  854.    Nor 

The  difficulty  of  fairly  estimating  the  damages   resulting   to  a   hotel 

Ihe  injury  done  an  unknown  author  from   the  violation   of  a   contract 

by  the  breach  of  a  contract  to  pub-  to   maintain   a  depot  at  a  certain 

lish  his  first  book  is  not  necessarily  point    Houston,  etc.  By.  v.  Molloy, 
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§64.  Masterton  t.  Mayor.  In  the  leading  case  in  [114] 
IJew  York  ^  which  has  been  extensively  cited  and  approved 
the  plaintiflfs  agreed  to  furnish  and  deliver  marble  wrought  in 
a  particular  manner,  from  a  designated  quarry,  for  a  public 

64  Tezofli  607.  But  it  is  otherwise  besides  the  performaDce  of  this  con- 
with  the  breach  of  a  contract  to  pub-  tract — a  necessary  supply  of  fuel, 
lish  an  advertisement  (Tribune  Co.  which  the  defendant  claims  to  have 
T.  Bradshaw.  20  111.  App.  1) ;  and  to  had,  of  brine,  of  machinery  for  pump- 
foraish  a  mule  for  the  cultivation  of  ing  the  same,  of  proper  vats,  of  grain- 
land  :  in  such  case  the  damage  re-  ers,  pipes  and  other  things  necessary 
salting  to  crops  is  too  uncertain,  to  carry  on  successfully  and  profit- 
Harper  V.  Weeks,  89  Ala.  577 ;  Luce  ably  the  manufacture  of  that  com- 
▼.  Hoisington,  56  Vt  486.  modity,  the  certainty  or  probability 
There  are  some  cases  in  Michigan  even,  even  if  all  these  things  did  exist 
which  are  not  in  harmony  with  the  and  were  in  proper  order,  of  theh'  re- 
principle  stated  in  the  text  nor  with  maining  in  like  condition?  But  sup- 
the  current  of  modem  authority.  In  posing  the  party  had  completed  the 
McKinnon  v.  McEwan,  48  Mich.  106,  boilers  and  had  put  them  in  place, 
there  was  a  breach  of  a  contract  to  but  had  failed  to  make  all  the  neces- 
fumish  boilers  at  the  time  agreed  sary  connections;  no  use  could  be 
upon.  The  purchaser  alleged  that  made  of  the  boilers  in  such  a  con- 
tbe  boilers  were  to  be  used  in  his  dition;  would  the  damages  be  the 
steam  mill  and  salt  block  for  running  same?  In  other  words,  'where  the 
and  operating  the  same;  that  they  chattel  was  itself  only  part  of  some- 
were  the  only  boilers  he  would  have  thing  else,  which  was  rendered  use- 
to  famish  steam ;  that  the  capacity  less  for  want  of  it,  should  the  profit 
of  his  salt  block  was  two  hundred  of  the  entire  chattel  be  recovered? 
barrels  per  day;  that  without  the  If  a  vessel  were  delayed  in  port 
boilers  he  could  not  manufacture  any  for  want  of  a  bowsprit^  should  a 
salt;—  aU  of  which  facts  were  known  loss  of  f reight»  to  the  amount  per- 
to  the  vendor.  The  pnrchaser  sought  haps  of  thousands  of  pounds,  be  ob- 
to  recoup,  as  damages  resulting  from  tained  in  damages?'  Very  many 
inability  to  prosecute  his  business,  questions  similar  to  this  might  be 
what  he  might  have  made  from  the  put,  and  if  the  rule  contended  for 
use  of  the  boilera  The  court,  by  by  plaintiff  in  error  were  to  prevail, 
Marston,  J.,  said :  "  In  the  present  in  many  cases  the  breach  of  a  very 
case  the  contract  is  silent  as  to  the  simple  contract,  or  failure  in  some 
particular  business  which  was  to  be  part,  might  bring  ruin  upon  the  par- 
carried  on  in  the  use  of  these  boilers,  ties  failing,  where  no  such  loss  was 
That,  it  is  said,  was  weU  known  to  contemplated.  The  adoption  of  such 
both  the  contracting  parties.  But  ad-  a  rule  would  be  extremely  danger- 
mitting  all  this,  would  not  the  profits  ous.  If  such  consequences  are  to 
to  be  made  in  the  manufacture  of  salt  follow,  it  is  much  better  that  the  par- 
be  dependent  upon  many  other  th  ings  ties,  when  contracting,  expressly  pro- 

1  Masterton  v.  Mayor,  7  Hill,  61.  55  Iowa,  870 ;  Bernstein  v.  Meech,  180 

See  Jones  v.  Judd,  4  N.  Y.  411 ;  Dan-  N.  Y.  854. 
olds  V.  States  89  id.  26;  Taft  v.  Tiede, 


144                                                 OOMPEKSATION.  [§  64. 

building.  The  quantity  necessary  to  fill  their  contract  was 
eighty-eight  thousand  eight  hundred  and  nineteen  feet,  for 
which  they  were  to  be  paid  a  specified  price.  They  afterwards 
contracted  with  the  proprietors  of  that  quarry  for  the  marble. 

Tide  for  such  eDlarged  responsibility,  rectly  traceable  to  the  injury  than 

Where  the  damages  claimed,  as  in  prospective  profits  can  be.    Fleming 

this  case,  largely  exceed  the  contract  v.  Beck,  48  Pa.  St  809 ;  Pittsburg 

price  of  the  materials  and  labor  to  Coal  Ck>.  v.  Foster,  59  id.  865 ;  Strawn 

be  furnished  and  performed  by  the  v.  Ck>gg8well,  28  IIL  457 ;  Frazer  v. 

party  in  default,  we  may  weU  ques-  Smith,  60  id.   145 ;  Howe  Machine 

tion  the  justice  of  such  a  conclusion  Ca  v.  Bryson,  44  Iowa,  159.    But 

in  the  absence  of  a  clear  showing  this  case  is  thought  to  be  different 

that  such  a  result  was  anticipated  by  because  here  the  fair  rental  value  of 

the  parties."  the  mill  is  proved,  and  it  is  said  tliat 

In  Allis  V.  McLean,  48  Mich.  428,  this  was  certainly  lost    But  we  do 

the  vendor  sold  machinery  for  use  in  not  know  that  that  was  the  case.    If 

connection  with  a  saw-mill    When  the  mill  liad  been  in  condition  to 

the  contract  was  made  he  was  noti-  rent  at  that  time,  there  may  have 

fied  that  one  condition  of  the  pur-  been  no  customer  for  it  on  terms 

chase  was  that  the  machinery  was  to  the  owner  would  have  consented  to 

be  received  on  a  day  certain,  and  no-  grant;  and  if  customers  were  abun- 

tice  was  given  that  for  every  day's  dant  and  satisfactory,  it  cannot  be  as- 

delay  the  purchaser  would  be  dam-  sumed  that  the  whole  rental  value  is 

aged  tl^>    Cooley,  J.,  speaking  for  lost  when  a  mill  stands  idle.    The 

the  court,  said :  **  The  profits  of  run-  wear   and  tear   of  machinery  and 

ning  a  saw-mill  are  proverbially  un-  buildings  in  use  is  something,  and  it 

certain,  indefinite    and  contingent  is  not  Improbable  that  the  landlord 

They  depend    upon   many  circum-  would  take  this  among  other  things 

stances,  among  which  are   capital,  into  account  in  determining  what 

skill,  supply    of  logs,    supply    and  should  be  the  rent    But  in  this  case 

steadiness  of  labor ;  and  one  man  it  does  not  appear  that  rent  was  lost 

may  fail  while  another  prospers,  and  or  could  have  been  lost,  for  it  is  not 

the  same  man  may  fail  at  one  time  shown  that   defendants  *  desired  to 

and  prosper  at  another,  though  the  rent  or  would  have  consented  to  do 

prospective   outlook   seems  equally  so  if  a  customer  had  offered.**    To 

favorable  at  both  timea    Estimates  the  same  effect  are  Talcott  v.  Crip- 

of  profits  seldom  take  all  contingen-  pen,  52  Mich.  688 ;  Petrie  v.  Lane,  67 

cies  into  the  account,  and  are  there-  idr   454.     See   First   Nat    Bank    v. 

fore  seldom  realized ;  and  if  damages  Thurman,  69  Iowa,  698. 

for  breach  of  contract  were  to  be  de-  It  is  conceded  by  the  writer  of  the 

termined  on  estimates  of  probable  opinion  in   McKinnon  v.  McEwan, 

profits,  no  man  could  know,  in  ad-  supra,  that  profits  which  would  arise 

vance  the  extent  of  his  i*esponsibil-  as  the  direct  result  of  work  done  at 

ity.    It   is  therefore  very  properly  the  conti'act  price  may  be  recovered ; 

held,  in  cases  like  the  present,  that  and  that  they  may  be  i*ecovered  in 

the  party  complaining  of  a  breach  of  cases  of  tortSi    Both  these  proposi- 

contract  must  point  out  elements  of  tions   are   established  in  Michigan, 

damage  more  certain  and  more  di-  Burrell  v.  New  York,  eta  Salt  Ck)., 
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When  the  plaintiffs  had  delivered  foarteen  thousand  seven 
hundred  and  seventy-nine  feet  and  had  on  hand  at  the  quarry 
three  thousand  three  hundred  and  eight  feet  ready  for  deliv- 
ery, the  defendants  suspended  the  performance  of  the  con- 

U  Mich.  89 ;  Allison  ▼.  Chandler,  11  .case,  and  intimations  .  given  upon 
id.  558;  MueUer  v.  Bethesda  Spring  facts  that  may  perhaps  appear  in 
Ca,  50  N.  W.  Repi  819;  Oliver  t.  some  future  case  are  not  usuaUy 
Perkins,  62  N.  W.  Hepi  609.  It  is  relied  upon."  The  opinion  lays  stress 
also  admitted  that  there  is  another  on  the  fact  that  the  contract  was 
class  of  cases  within  which  the  case  silent  as  to  the  business  to  be  carried 
before  the  court  came  where  the  on  with  the  boilers  which  were  to  be 
authorities  differ  as  to  the  right  of  furnished,  and  the  knowledge  of  the 
the  injured  party  to  recover  such  partieswasnot  regarded  as  material, 
profits  as  were  claimed.  The  infer-  It  is  conceded  by  CJooley,  J.,  in  All  is 
enoe  from  these  statements  is  that  v.  McLean,  that  the  machinery  was 
the  court  did  not  intend  to  hold  that  purchased  with  a  view  to  the  profits 
profits  are  never  recoverable.  This  which  its  use  was  expected  to  pro- 
is  made  more  clear  by  the  observa-  duce,  and  that  "the  contract"  to 
tioDs  of  Cooley,  J.,  in  AUis  v.  Mc-  furnish  it  "would  not  be  entered 
Lean,  suprcu  But  it  is  not  clear  into  if  the  profits  were  not  expected 
from  both  cases  that  their  result  is  and  counted  upon."  It  necessarily 
not  to  establish  the  rule  that  profits  results,  according  to  the  general  rule 
are  not  recoverable  for  the  breach  of  established  by  the  authorities,  that 
a  contract,  unless  it  is  so  stipulated  where  the  vendor  has  knowledge  of 
therein  or  the  article  which  is  the  the  use  to  which  the  article  he  sells 
sabject  of  the  contract  is  one  which  is  to  "be  put,  though  the  written  con- 
**at  all  times  finds  a  ready  sale  at  a  tract  is  silent,  that  he  contemplates 
current  market  price,"  or  unless  con-  the  injury  which  the  vendee  will 
tracts  are  dependent  one  upon  an-  sustain  from  his  failure  to  comply 
ether,  in  which  case,  if  the  second  with  his  agreement  The  test  which 
contract  is  broken,  "the  loss  of  defi-  Judge  Marston  lays  down  that  "the 
nite  and  fixed  profits  under  the  profits  to  be  recovered  must  not  be 
other  is  a  necessary  and  immediate  conjectural  or  speculative  In  their 
coDsequence."  Allis  v.  McLean,  nature  or  dependent  upon  the 
ntpro.  chances  of  business  or  other  contin- 
In  HcKinnon  v.  McEwan,  Mars-  gencies,  and  must  have  reference  to 
too,  J.,  said  that  in  Hadley  v.  Baxen-  the  nature  of  the  contract  and  breach 
dale  ''the  court  held  the  loss  of  complained  of,"  is  as  to  the  second 
i)r0fit3  whUe  the  mill  was  kept  idle  alternative  too  latitudinarian,  and, 
<tmld  not  be  recovered,  because  it  strictly  applied,  it  is  not  consistent 
did  not  appear  the  carrier  knew  that  with  the  recovery  of  profits  in  any 
the  want  of  the  shaft  was  the  only  case.  Profits  are  the  result  of  busi- 
thing  which  was  keeping  the  mill  ness ;  the  desire  for  them  is  the  cause 
idki  The  court  also  intimated  that  of  business.  It  is  true  that  profits 
a  different  rule  might  have  pre-  wiU  not  be  recoverable  as  a  measure 
Tailed  had  the  facts  been  fully  known  nor  as  an  element  of  damages  if  they 
to  the  carrier.  Of  course,  no  such  are  purely  conjectural,  nor  if  they 
qoestion  was  before  the  court  in  that  ave  speculative  in  the  sense  of  de- 
Voul  — 10 
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tract  without  any  fault  of  the  plaintiflfs.  They  sought  to  re- 
cover the  profits  of  the  contract  and  also  the  damages  to 
which  they  were  subjected  for  the  consequent  violation  of 
their  subcontract  for  the  marble  at  the  quarry.  Nelson,  C.  J., 
said :  "  It  is  not  to  be  denied  that  there  are  profits  or  gains 
derivable  from  a  contract  which  are  uniformly  rejected  as  too 
contingent  and  speculative  in  their  nature  and  too  dependent 
upon  the  fluctuation  of  the  markets  and  chances  of  business 
to  enter  into  a  safe  or  reasonable  estimate  of  damages.  Thus 
any  supposed  successful  operation  the  party  might  have  made 
if  he  had  not  been  prevented  from  realizing  the  proceeds  of 
the  contract  at  the  time  stipulated  is  a  consideration  not  to 
be  taken  into  the  estimate.  Besides  the  uncertain  and  con- 
tingent issue  of  such  an  operation  in  itself  considered  it  has 
no  legal  or  necessary  connection  with  the  stipulations  between 
the  parties,  and  cannot,  therefore,  be  presumed  to  have  en- 
tered into  their  consideration  at  the  time  of  contracting.  It 
has  accordingly  been  held  that  the  loss  of  any  speculation  pr 
enterprise  in  which  a  party  may  have  embarked,  relying  on 
the  proceeds  to  be  derived  from  the  fulfillment  of  an  existing 
contract,  constitutes  no  part  of  the  damages  to  be  recovered 
in  case  of  breach.  So,  a,  good  bargain  made  by  a  vendor,  in 
anticipation  of  the  price  of  the  article  sold ;  or  an  advantageous 
contract  of  resale  made  by  a  vendee  confiding  in  the  vendor's 
promise  to  deliver  the  article,  are  considerations  excluded 

pending  on  contingencies  which  are  the  profits  of  the  business  have  been, 

possible     and    not    probable.     The  See   Oliver   v.  Perkins,    52   N.   W. 

chances  of   business  include  many  Rep.  600.    Of  course,  if  there   has 

things,  both  sufficiently  certain  as  a  been  a  change  in  the  conditions  it  is 

basis  for  the  administration  of  jus-  taken  into  account    Cases  in  which 

tice  and  too  uncertain  therefor.    The  damages  are  allowed  for  the  breach 

authorities  cited  in  the   discussion  of  partnership  agreements  are  an  ez- 

devoted  to  this   subject,  and   espe-  ample.    There  are  three  recent  and 

cially  the  more  recent  ones,  are  op-  well  considered  cases  in  Wisconsin 

posed  to  the  view  taken  by  the  Mich-  which   are   in   harmony   with   the 

igan  court  in  both  the  cases  consid-  writer's  view  of  the  law,  and  which 

ered.     The    uncertainty    connected  are  not  materially  different  in  their 

with  the  profits  claimed  was  magni-  facts  from  the  Michigan  cases  con- 

fiedL    Damages  resulting  from   the  sidered.    Jones   v.  Foster,    67  Wis. 

discontinuance  or  interruption  of  an  296 ;  Cameron  v.  White,  74  id.  425 ; 

established  business  are  proved  with  Treat  v.  Hiles,  81  id.  280. 
sufficient  certainty  by  showing  what 
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as  too  remote  and  contingent  to  affect  the  question  of  dam- 
ages.   .     .     .    When  the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain  as  matters  too  remote  and 
uncertain  to  be  taken  into  account  in  ascertaining  the  true 
measure  of  damages  they  usually  have  reference  to  de-  [116] 
pendent  and  collateral  engagements  entered  into  on  the  faith 
and  in  expectation  of  the  performance  of  the  principal  con- 
tract.   The  performance  or  non-performance  of  the  latter 
may,  and  doubtless  often  does,  exert  a  material  influence  upon 
the  collateral  enterprises  of  the  party ;  and  the  same  may  be 
said  as  to  his  general  affairs  and  business  transactions.    But 
the  influence  is  altogether  too  remote  and  subtle  to  be  reached 
by  legal  proof  or  judicial  investigation.    And  besides,  the 
consequences,  when  injurious,  are  as  often,  perhaps,  attribu- 
table to  the  indiscretion  and  fault  of  the  party  himself  as  to 
the  contract  of  the  delinquent  contractor.    His  condition,  in 
respect  to  the  measure  of  damages,  ought  not  to  be  worse  for 
having  failed  in  his  engagement  to  a  person  whose  affairs  are 
embarrassed  than  if  it  had  been  made  with  one  in  prosperous 
or  affluent  circumstances.^    But  profits  or  advantages  which 
are  the  direct  and  immediate  fruits  of  the  contract  entered 
into  between  the  parties  stand  upon  a  different  footing. 
These  are  part  and  parcel  of  the  contract  itself,  entering  into 
and  constituting  a  portion  of  its  very  elements ;  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just  as 
clear  and  plain  as  to  the  fulfillment  of  any  other  stipulation. 
They  are  presumed  to  have  been  taken  into  consideration  and 
deliberated  upon  before  the  contract  was  made,  and  formed, 
perhaps,  the  only  inducement  to  the  arrangement.  The  parties 
may  have  entertained  different  opinions  concerning  the  advan- 
tages of  the  bargain,  each  supposing  and  believing  that  he  had 
the  best  of  it ;  but  this  is  mere  matter  of  judgment,  going  to 
the  formation  of  the  contract,  for  which  each  has  shown  himself 
willing  to  take  the  responsibility,  and  must,  therefore,  abide 
the  hazard."  Applying  these  principles  to  the  case  the  learned 
judge  said :  "  The  plaintiffs'  claim  is  substantially  one  for  not 
accepting  goods  bargained  and  sold;  as  much  so  as  if  the 
subject-matter  of  the  contract  had  been  bricks,  rough  stones 
or  other  article  of  commerce  used  in  the  process  of  building. 

1  Dom.  a  8,  tit  5,  §  %  art  4. 
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• 

The  only  difficulty  or  embarrassment  in  applying  the  gen- 
eral rule  grows  out  of  the  fact  that  the  article  in  question 
does  not  appear  to  have  any  well-ascertained  market  value. 
But  this  cannot  change  the  principle  which  must  govern,  but 
[116]  only  the  mode  of  ascertaining  the  actual  value,  or  rather 
the  cost  to  the  party  producing  it.  Where  the  article  has  no 
market  value  an  investigation  into  the  constituent  elements  of 
the  cost. to  the  party  who  has  to  furnish  it  becomes  necessary, 
and  that  compared  with  the  contract  price  will  afford  the 
measure  of  damages.  The  jury  will  be  able  to  settle  this  upon 
evidence  of  the  outlays,  trouble,  risk,  etc.,  which  enter  into 
and  make  up  the  cost  of  the  article  in  the  condition  required  by 
the  contract  at  the  place  of  delivery.  ...  It  has  been 
argued  that,  inasmuch  as  the  furnishing  of  the  marble  would 
have  run  through  a  period  of  five  years  —  of  which  about  one 
year  and  a  half  only  had  expired  at  the  time  of  the  suspension — 
the  benefits  which  the  party  might  have  realized  from  the  ex- 
ecution of  the  contract  must  necessarily  be  speculative  and  con- 
jectural ;  the  court  and  jury  having  no  certain  data  upon  which 
to  make  the  estimate.  If  it  were  necessary  to  make  the  esti- 
mate upon  any  such  basis  the  argument  would  be  decisive  of 
the  present  claim.  But  in  my  judgment  no  such  necessity  ex- 
ists. When  the  contract,  as  in  this  case,  is  broken  before  the 
arrival  of  the  time  for  full  performance,  and  the  opposite  party 
elects  to  consider  it  in  that  light,  the  market  price  on  the  day 
of  the  breach  is  to  govern  in  the  assessment  of  damages.  In 
other  words,  the  damages  are  to  be  settled  and  ascertained 
according  to  the  existing  state  of  the  market  at  the  time  the 
cause  of  action  arose  and  not  at  the  time  fixed  for  full  per- 
formance. ...  It  will  be  seen  that  we  have  laid  alto- 
gether out  of  view  the  subcontract  .  .  and  all  others  that 
may  have  been  entered  into  by  the  plaintiffs  as  preparatory 
and  subsidiary  to  the  fulfillment  of  the  principal  one  with  the 
defendants.  Indeed,  I  am  unable  to  comprehend  how  these 
can  be  taken  into  the  account,  or  become  the  subject-matter 
of  consideration  at  all  in  settling  the  amount  of  damages  to  be 
recovered  for  a  breach  of  the  principal  contract.  The  defend- 
ants had  no  control  over  or  participation  in  the  making  of  the 
subcontracts,  and  are  certainly  not  to  be  compelled  to  assume 
them  if  improvidently  entered  into.     On  the  other  hand,  if 
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they  were  made  so  as  to  secure  great  advantages  to  the  plaint- 
iffs, surely  the  defendants  are  not  entitled  to  the  gains  which 
might  be  realized  from  them.  In  any  aspect,  therefore,  [117] 
these  subcontracts  present  a  most  unfit  as  well  as  unsatisfac- 
tory basis  upon  which  to  estimate  the  real  damages  and  loss 
occasioned  by  the  default  of  the  defendants.  .  .  .  And 
yet,  the  fact  that  these  subcontracts  must  ordinarily  be  entered 
into  preparatory  to  the  fulfillment  of  the  principal  one  shows 
the  injustice  of  restricting  the  damages  in  cases  like  the  pres- 
ent to  compensation  for  the  work  actually  done,  and  the 
item  of  the  materials  on  hand.    We  should  thus  throw  the 

• 

whole  loss  and  damage  that  would  or  might  arise  out  of  con- 
tracts for  further  materials,  etc.,  entirely  upon  the  party  not 
in  default.  If  there  was  a  market  value  of  the  article  in  this 
case,  the  question  would  be  a  simple  one.  As  there  is  none, 
however,  the  parties  will  be  obliged  to  go  into  an  inquiry  as 
to  the  actual  cost  of  furnishing  the  article  at  the  place  of  de- 
livery ;  and  the  court  and  jury  should  see  that  in  estimating 
this  amount  it  be  made  upon  a  substantial  basis,  and  not  left 
to  rest  upon  loose  and  speculative  opinions  of  witnesses.  The 
constituent  elements  of  the  cost  should  be  ascertained  from 
sound  and  reliable  sources;  from  practical  men,  having  ex- 
perience in  the  particular  department  of  labor  to  which  the 
contract  relates.  It  is  a  very  easy  matter  to  figure  out  large 
profits  upon  paper ;  but  it  will  be  found  that  these,  in  a  great 
majority  of  the  cases,  become  seriously  reduced  when  sub- 
jected to  the  contingencies  and  hazards  incident  to  actual  per- 
formance. A  jury  should  scrutinize  with  care  and  watchful- 
ness any  speculative  or  conjectured  account  of  the  cost  of 
furnishing  the  article  that  would  result  in  a  very  unequal  bar- 
gain between  the  parties,  by  which  the  gains  and  benefits,  or, 
in  other  words,  the  measure  of  damages  against  the  defend- 
ants, are  unreasonably  enhanced.  They  should  not  overlook 
the  risks  and  contingencies  which  are  almost  inseparable  from 
the  execution  of  contracts  like  the  one  in  question,  and  which 
increase  the  expense  independently  of  the  outlay  in  labor  and 
capital." 

§  66.  Ylolation  of  lease.  Plaintiff  agreed  with  defendant 
to  take  a  lease  of  premises  belonging  to  the  latter  for  the  pur- 
pose, as  he  knew,  of  carrying  on  a  trade  which  plaintiff  was 
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about  to  commenoe.  Defendant  wilfully  refused  to  carry  out 
his  agreement,  and  plaintiflf  was  unable  for  fifteen  weeks  to 
commence  business.  Specific  performance  of  the  agreement 
was  decreed  and  damages  were  awarded  for  loss  oJE  profit.^  In 
a  Georgia  case  *  the  lessors  of  a  hotel  failed  to  keep  it  in  re- 
pair as  they  had  agreed.  The  lessee  was  allowed  to  recoup 
for  the  loss  of  custom  and  the  profits  he  might  have  made  if 
the  covenant  had  been  kept ;  and  it  was  sufficient  for  him  to 
show  facts  which  enabled  the  jury  to  approximate  his  losses. 
§  66.  Profits  of  labor.  Where  a  party  has  contracted  to 
perform  labor  from  which  a  profit  is  to  spring  as  a  direct 
result  of  the  work  done  at  the  contract  price,  and  is  pre- 
vented from  earning  this  profit  by  the  wrongful  act  of  another 
party,  its  loss  is  a  direct  and  natural  result  which  the  law 
will  presume  to  follow  the  breach  of  the  contract ;  and  he  is  en- 
[118]  titled  to  recover  it  without  special  allegations  in  his  decla- 
ration. The  amount  of  damage  may  be  established  by  showiug 
how  much  less  than  the  contract  price  it  will  cost  to  do  the  work 
or  perform  the  contract.*  Actual  damages  clearly  include  the 
direct  and  actual  loss  which  a  plaintiflf  sustains  propter  rem 
ipsam  non  habitam.  And  in  case  of  such  contracts  the  loss  of 
profits,  among  other  things,  is  the  diflference  between  the 

1  Jaques  v.  Millar,  6  Ch.  Div.  16a  Mayor.  4  N.  Y.  388 ;  Cook  v.  Commis- 
The  cases  of  Alexander  v.  Bishop,  59  sioners  of  Hamilton,  6  McLean,  612 ; 
lowa^  572 ;  Brockway  v.  Thomas,  86  Frye  v.  Maine,  etc.  R.  Ca,  67  Me.  414 ; 
Ark.518;BeidIerv.Fish,  14IU.  Appi  Lentz  v.  Choteau,  42  Pa.  St  485; 
623,  are  not  in  accord  with  the  Eng-  James  v.  Adams,  8  W.  Va.  568 ;  Cra- 
lish  case.  mer  ▼.  Metz,  57  N.  Y.  659 ;  Story  v. 

2  Stewart  v.  Lanier  House  Ckx,  75  New  York,  eta  R.  Co.,  6  N.  Y.  85; 
Ga.  582,  Devlin  v.  Mayor,  63  N.  Y.  8 ;  Hoy  v. 

3  Leonard  t.  Beaudry,  68  Mich.  810 ;  Gronoble,  84  Pa.  St  9 ;  Thompson  v. 
Atkinson  v.  Morse,  68  id.  276 ;  Grood-  Jackson,  14  B.  Mon.  114 ;  Fox  v. 
rich  V.  Hubbard,  51  id.  62 ;  Mississippi  Harding,  7  Cush.  516 ;  Milbum  v.  Bel- 
&  R  R.  K  Ca  T.  Prince,  84  Minn.  71 ;  loni,  89  N.  Y.  58 ;  Elizabethtown,  etc. 
Oldham  v.  Kerchner,  79  N.  0.  106;  R.  Ca  v.  Pottinger,  10  Bush,  185; 
Jolly  V.  Single,  16  Wis.  280 ;  Kinney  Wallace  v.  Tumlin,  42  Ga.  462 ;  United 
V.  Crocker,  18  id.  74 ;  Burrell  v.  New  States  v.  Smith,  94  U.  a  214 ;  Somers 
York,  eta  Co.,  14  Mich.  84;  Hinckley  v.  Wright,  115  Mass.  292;  Richmond 
V.  Beckwith,  18  Wi&  81;  McAndrews  v.  D.  &  &  C.  R.  Co.,  40  Iowa,  264; 
V.  Tippett,  89  N.  J.  L.  105 ;  United  Fail  v.  McRee,  86  Ala.  61 ;  Goldman 
States  V.  Speed,  8  Wall  77 ;  Doolittle  v.  Wolff,  6  Mo.  Appi  490 ;  Deimis  v. 
V.  McCulIough,  12  Ohio  St  860 ;  Mid-  Mazfleld,  10  Allen,  188 ;  Skagit  Ry. 
dekauff  ▼.  Smith,  1  Md.  848 ;  Clark  v.  &  L.  Ca  v.  Cole,  2  Wash.  St  57. 
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cost  of  doing  the  work  and  the  price  to  be  paid  for  it.  This 
difference  is  the  inducement  and  real  consideration  which 
causes  the  contractor  to  enter  into  the  contract.  For  this  he 
expends  his  time,  exerts  his  skill,  uses  his  capital  and  assumes 
the  risks  which  attend  the  enterprise.  Wherever  profits  are 
advisedly  spoken  of  as  not  a  subject  of  damages  it  will  be 
found  that  something  contingent  upon  future  bargains,  or 
speculations,  or  state  of  the  market  is  referred  to,  and  not 
the  difference  between  an  agreed  price  of  something  contracted 
for  and  its  ascertainable  value  or  cost.^ 

§  67.  Profits  fi*om  commercial  ventures.  The  success  of 
business  ventures  is  not  antecedently  certain  in  an  absolute 
sense ;  they  are  generally  undertaken  in  reliance  upon  proba- 
bilities based  upon  the  law  of  demand  and  supply.  Though 
speculative  in  their  inception  by  anticipating  future  values,  they 
are  generally  retrospectively  examined  when  they  become  sub- 
jects of  judicial  investigation,  and  then  such  values  are  capable 
of  proot  If  the  business,  the  profits  from  which  are  in  ques- 
tion, is  a  trading  business  they  must  depend  on  a  succession  of 
purchases  of  stock  of  some  sort  for  sale,  or  the  employment  of 
labor  or  material  to  be  purchased  for  its  production,  and  a  [119] 
succession  of  sales  to  prospective  customers.  Where  the  injury 
complained  of  is  an  interruption  or  prevention  of  such  a  busi- 
ness, or  causes  a  diminution  of  it,  it  is  scarcely  possible  to  es- 
tablish damages  to  a  very  high  degree  of  certainty.  In  many 
cases  the  best  conclusion  will  be  merely  a  probable  one.  The 
rule  of  law  is  the  same  in  all  cases  that  the  damages  be  proved 
with  certainty ;  but  a  greater  degree  of  certainty  being  attain- 
able in  some  cases  than  is  possible  when  the  result  sought  de- 
pends on  the  chances  of  future  bargains,  the  law  will  not  per- 
mit the  proof  which  is  certain  to  be  neglected,  and  resort  be 
made  to  that  which  is  less  satisfactory ;  though  the  latter  in 
other  cases  is  the  best  the  nature  of  the  case  admits  of,  and 
must  be  received  as  the  only  guide  to  the  proper  amount  of 
compensation,  and  is  then  available.^ 

>  Philadelphia,  etc  R  Co.  v.  How-  Texas,  51 ;  Same  v.  Molloy,  64  Texas, 

ard,  18  How.  (U.  a)  344.  607 ;  KeUy  v.  Miles,  58  N.  Y.  Super. 

«  Fairchild  v.  Rogers,  82  Mina  269 ;  Ct  495 ;  Oh'ver  v.  Perkins,  62  N.  W. 

Alexander  v.   Breeden,  14  R  Hon.  Rep.  609 ;-- Mich.  — ;  Treat  v.  Hiles, 

154;  Houston,  etc.  By.  Ckx  v.  Hill,  70  81  Wis.  280. 
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§  68.  Profits  on  dlssolntion  of  partnership.  One  part- 
ner may  maintain  an  action  at  law  against  another  for  a  breach 
of  the  copartnership  articles  in  dissolving  before  the  time 
limited  therefor.  And  the  action  is  maintainable  before  the 
expiration  of  the  period  for  which  the  partnership  was  to  con- 
tinue. The  damages  are  the  profits  which  would  have  ac- 
crued to  the  plaintiff  from  the  continuation  of  the  partnership 
business,  and  which  are  lost  by  its  unauthorized  dissolution.^ 
The  object  of  commercial  partnerships  is  profit.  This  is  the 
motive  upon  which  men  enter  into  the  relation.  The  only  le- 
gitimate beneficial  consequence  of  continuing  a  partnership  is 
the  making  of  profits.  The  most  direct  and  legitimate  injuri- 
ous consequence  which  can  follow  upon  an  unauthorized  disso- 
lution of  a  partnership  is  the  loss  thereof.  Unless  that  loss 
can  be  made  up  to  the  injured  party  it  is  idle  to  say  that  any 
obligation  is  imposed  by  a  contract  to  continue  a  partnership 
for  a  fixed  period.*  It  is  safe  to  say  that  such  profits  cannot  • 
be  proved  except  to  a  reasonable  probability.  The  profits  im- 
mediately before  the  dissolution  may  be  shown  as  a  competent 
fact  for  the  consideration  of  the  jury.  In  Bagley  v.  Smith  • 
Judge  Johnson  said :  "  It  seems  to  me  quite  obvious  that 
[120]  outside  of  a  court  of  justice  no  man  would  undertake  to 
form  an  opinion  as  to  prospective  profits  of  a  business  with- 

1  Bagley  v.  Smith,  10  N.  Y.  489;  ual  state  and  condition  of  the  prop- 
Treat  V.  HileSy  81  Wi&  280.  erty,  business  and  assets  of  the  firm 

2 Id.;  McNeill  v.  Reid,  9  Bing.  68;  at  the  time,  together  with  proof  of 
Gale  V.  Leckie,  2  Stark.  107 ;  Mitch-  actual  results  accomplished,  whether 
eU  V.  Read,  84  N.  Y.  566 ;  Burck-  of  profit  or  loss  or  both,  in  the  past, 
hardt  v.  Burckhardt,  42  Ohio  St  474,  would  be  competent  evidence.  Be- 
498,  citing  the  text  and  applying  the  yond  this,  at  least  so  far  as  conjectu- 
principle  to  the  breach  of  a  contract  ral  profits  in  the  future  are  con- 
fer the  sale  of  the  good-wiU  of  a  busi-  cemed,  it  would  not  be  safe  to  ga" 
neee.  Where  one  partner  rendered  seir- 

In  Reiter  v.  Morton,  96  Pa.  St  229,  ices   and   the  other   furnished   the 

242,  the  measure  of  damages  for  the  capital,  there  being  no  time  fixed  for 

wrongful  dissolution  of  a  manufact-  the  duration  of  the  partnership,  the 

uring  partnership  was  held  to  be  the  damages  recoverable  by  the  former 

actual  money  value  of  the  plaintifiTs  for  its  wrongful  dissolution  were  the 

interest  in  the  firm  at  the  time  of  value  of  his  services,  skill,  eta,  in  con- 

the  breach.    "What  would  the  in-  ducting  the  partnership  business,  and 

ierest  sell  for  to  a  person  willing  to  not  his  share  of  profits  for  any  spe- 

buy  and  having  the  means  to  buy?  cifictime.  Ballv.Britton,58Tejcas,57. 
As  illustrating  this  question  tlie  act-        '  10  N.  Y.  489L 


§  68*3  BEQUIBED  OEBTAINTT  07  DAMAGES.  153 

oat  in  the  first  place  informing  himself  as  to  its  past  profits,  if 
that  fact  were  accessible.  As  it  is  a  fact  in  its  nature  entirely 
capable  of  accurate  ascertainment  and  proof,  I  can  see  no 
more  reason  why  it  should  be  excluded  from  the  consideration 
of  the  tribunal  called  upon  to  determine  conjecturally  the 
amount  of  prospective  profits  than  proof  of  the  nature  of  the 
business,  or  any  other  circumstance  connected  with  its  trans- 
action. It  is  very  true  that  there  is  great  difficulty  in  making 
an  accurate  estimate  of  future  profits,  even  with  the  aid  of 
knowing  the  amount  of  past  profits.  This  difficulty  is  inher- 
ent in  the  nature  of  the  inquiry.  We  shall  not  lessen  it  by 
shutting  our  eyes  to  the  light  which  the  previous  transactions 
of  the  partnership  throw  upon  it.  Nor  are  we  more  inclined 
to  refuse  to  make  the  inquiry,  by  reason  of  its  difficulty,  when 
we  remember  that  it  is  the  misconduct  of  the  defendants 
which  has  rendered  it  necessary."  In  a  subsequent  case, 
where  the  business  in  the  past  had  been  a  losing  one,  it  was 
held  error  to  charge,  as  the  plaintiff  requested,  that  the  jury 
were  not  confined  in  estimating  damages  to  the  rate  of  profits 
at  the  time  of  dissolution,  but  might  consider  and  give  dam- 
ages for  profits  that  would  probably  have  been  made  by  the 
higher  prices ;  and  might  consider  the  present  and  probable 
future  rate  during  the  balance  of  the  partnership,  though  the 
court  added :  "  It  requires  some  care.  You  are  not  to  guess 
about  this  matter.  If  you  can  rationally  see  through  this  that 
the  profits  would  have  been  greater  in  the  future,  and  are 
greater  at  the  present  time  than  at  the  time  of  the  dissolu- 
tion, and  you  believe  that  the  present  increased  profits,  if  such 
there  would  be,  are  likely  to  continue  and  increase,  and  you 
can  satisfy  yourselves  of  this  in  your  own  mind,  then  you  have 
the  right  to  look  through  the  remainder  of  the  time  of  the 
partnership,  making  a  very  careful  estimate  in  regard,  to  what 
the  pit>fits  might  probably  be."  The  supreme  court  regarded 
the  instruction  to  give  damages  for  profits  that  would  proi- 
cMy  have  been  made  by  the  higJier  prices^  and  authorizing  the 
jury  to  consider  the  present  and  probable  future  rate,  as  going 
beyond  any  previous  case  in  favor  of  speculative  and  contin- 
gent profits ;  the  former  case  was  referred  to  as  adhering  to 
the  rule  of  certainty.  The  court  say,  also, "  The  case  at  bar  dif- 
fers from  that  case,  and  the  cases  cited  therein,  inasmuch  [121] 
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as  in  those  cases  where  the  court  was  sabmitting  the  question 
of  damages  to  the  jury  they  were  no  longer  prospective;  but 
at  the  time  of  the  trial  in  those  cases  respectively,  the  time 
had  expired  up  to  which  the  profits  in  question  were  to  be 
estimated.  In  such  cases  all  the  daia  for  ascertaining  what 
profits  might  have  been  obtained  from  the  business  could  be 
furnished  by  witnesses  and  there  was  no  need  of  resorting  to 
conjecture."*  This  case  insists  on  a  more  rigid  rule  than 
the  former  one.  It  was,  however,  a  case  in  which  there  was 
very  little  data  for  finding  even  a  probable  profit.* 

§  69.  Commercial  agencies.  The  contracts  between  com- 
mercial agents  and  their  principals  embody  as  many  elements 
of  uncertainty  as  are  usually  found  in  combination ;  among 
others  (at  least  where  the  compensation  is  based  upon  com- 
missions) the  state  of  trade,  quality  and  price  of  the  goods 
offered,  the  skill,  energy  and  industry  with  which  the  busi- 
ness is  prosecuted,  the  credit  of  the  parties  to  whom  sales  are 
made,  and  the  acceptance  of  the  agent's  orders  by  his  princi- 
pal, are  all  considerations  which  tend  to  make  the  damages 
sustained  by  an  agent  by  reason  of  the  wrongful  revocation 
of  his  agency  so  uncertain  as  to  be  diflBcult,  if  not  impossible, 
of  ascertainment.'  Past  sales  do  not  afford  a  safe  basis  for 
estimating  future  profits  because  the  conditions  may  not  re- 
main as  they  were.*  But  if  the  agent  at  the  time  of  the  revo- 
cation of  his  authority  had  agreements  for  sales  which  he 
could  have  consummated  but  for  the  wrongful  act  of  his  prin- 
cipal he  is  entitled  to  his  commissions  on  them,  if  it  is  clear 
that  they  would  have  been  made.  Mere  expectations,  doubt- 
ful offers  or  other  vague  or  indefinite  assurances  of  intention 
to  purchase  are  speculative.  The  loss  of  employment  is  an  ele- 
ment of  damage,  but  no  standard  can  be  fixed  for  ascertaining 

1  Van  Ness  v.  Fisher,  5  Lans.  236.        iams,  40  Conn.  871 ;  Schile  v.  Brokha- 

2  See  Dobbins  v.  Duquid.  65   IlL    bus,  80  N.  Y.  614;  Treaty.  Hiles,  81 
464;  Park  v.  C.  &  S.   W.  R.  Ca,  43    Wi^  280. 

Iowa,  636 ;  Smith  v.  Wunderlich,  70  »  Union  Refining  Ca  v.  Barton,  77 

111.  426 ;    SewaU's   Falls   Bridge   v.  Ala.  148 ;  Brigham  v.  Carlisle,  78  id 

Fisk,  23  N.  H.  171 ;  Shafer  v.  Wilson,  248 ;  Stem  v.  Rosenheim,  67  Md.  50a 

44  Md.  268;  Lacour  v.  Mayor,  3  Duer,  *Ibid. ;  Washburn  v.  Hubbard,  6 

406 ;  St  John  v.  Mayor,  13  How.  Pr.  Lans.  11 ;  Hair  v.  Barnes,  26  IlL  App. 

527 ;  Richmond  v.   Dubuque,  etc.  R.  580. 
Ca,  83  Iowa,  423 ;  SatchweU  v.  Will- 
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the  extent  of  it.^  If  the  principal  has  accepted  orders  from  his 
agent  and  refused  to  fill  them  the  commission  thereon  may  be  re- 
covered ;*  bat  not  damages  which  resulted  to  the  business  of  the 
agent  otherwise.'  A  more  liberal  rule  of  compensation  was  evi- 
dently in  contemplation  by  the  New  York  court  of  appeals  in  a 
recent  case.^  The  contract  sued  upon  provided  that  if  plaintiff 
should  sell  fifty  of  defendant's  machines  to  one  firm  in  Mexico 
•for  every  such  sale  he  should  have  the  exclusive  agency  of  the 
machines  in  that  locality,  they  to  be  furnished  by  defendant 
at  the  lowest  price,  and  plaintiff  to  receive  a  commission.  Two 
such  sales  were  made,  the  order  for  one  of  which  was  filled, 
the  other  order  was  not  filled ;  the  contract  was  repudiated. 
Agencies  were  established  by  plaintiff  at  the  places  where 
these  sales  were  made.  The  court  observed  that  these  agen- 
cies were  to  be  exclusive  and  to  have  some  permanency.  They 
were  valuable  to  the  plaintiff,  and  though  there  was  difficulty 
in  ascertaining  the  damages  he  sustained,  it  was  not  greater 
than  existed  in  other  cases  where  profits  had  been  recovered. 
There  were  some  facts  in  the  case  upon  which  a  jury  could 
base  a  judgment,  not  certain  nor  strictly  accurate,  but  sufii- 
ciently  so  for  the  administration  of  justice;  such  as  the  fact 
that  sales  had  been  made  before  the  breach  and  afterwards ; 
the  qualifications  of  the  agent  and  those  who  operated  under 
him  to  make  sales;  the  facilities  for  carrying  on  business, and 
like  facts  would  have  warranted  a  verdict  which  would  have 
approached  as  near  the  proper  measure  of  justice  as  the  nature 
of  the  case  and  the  infirmity  which  attaches  to  the  adminis- 
tration of  the  law  will  allow  .^  In  a  late  Michigan  case  there 
was  an  unauthorized  revocation  of  the  sole  agency  for  the  sale 
of  an  article.  The  agent's  recovery  was  measured  by  the 
profits  he  might  have  realized  if  there  had  been  no  breach  of 

1  Beck  ▼.  West,  87  Ala.  2ia  held  that  an  agent  could  not  recover 

s  Taylor   Manuf.    Co.  v.    Hatcher  as  damages  for  the  breach  of  a  con- 

Manot  Ga,  89  Fed.  Rep.  440.  tract  to  furnish  him  machines  to  sell 

'Ibid.  on    commission  the   profits   which 

4Wakeman    ▼.    Wheeler    &    W.  might  have  been  realized  if  the  con- 

ICanul  Ca,  101  N.  T.  205.    See  Mey-  tract  had  been  performed.    The  New 

lert  V.  Gas  Ck>n8umers'  Benefit  Ca,  26  York  court  in  the  case  considered  in 

Abbi  N.  a  262 ;  §  62,  ante.  the  text  concur  with  the  two  Iowa 

*In  Howe  Machine  Ca  v.  Bryson,  judges  who  dissented. 
44  Iowa,  159,  a  majority  of  the  court 
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the  principal's  contract.  In  order  to  determine  what  they 
would  have  been  proof  of  the  actual  sales  of  the  article  made 
by  the  agent's  successor  during  the  term  the  former  was  en- 
titled to  the  agency  was  admissible.^ 

§  70.  Tortious  interference  with  business.  In  actions  for 
torts  injurious  to  business  the  extent  of  the  loss  is  provable 
by  the  same  testimony,  and  recovery  may  be  had  for  such  as 
is  proved  with  reasonable  certainty;  it  is  enough  to  show 
what  the  profits  would  probably  have  been.'  Certainty  is  very 
desirable  in  estimating  damages  in  all  cases ;  and  where  from 
the  nature  and  circumstances  of  the  case  a  rule  can  be  discov- 
ered by  which  adequate  compensation  can  be  accurately  meas- 
ured, it  should  be  applied  to  actions  of  tort  as  well  as  to  those 
upon  contract.  The  law,  however,  does  not  require  impossi- 
bilities ;  and  cannot,  therefore,  demand  a  higher  degree  of  cer- 
tainty than  the  nature  of  the  case  admits.  If  a  regular  and 
established  business  is  wrongfully  interrupted  the  damage 
thereto  can  be  shown  by  proving  the  usual  profits  for  a  rea- 
sonable time  anterior  to  the  wrong  complained  of.'  But  it  is 
otherwise  where  the  business  is  subject  to  the  contingencies 
of  weather,  breakages,  delays,  etc.*  There  is  no  good  reason 
for  requiring  any  higher  degree  of  certainty  in  resi 
amount  of  damages  than  in  respect  to  any  ott 
cause.  Juries  are  allowed  to  act  upon  probab 
tial  as  well  as  direct  and  positive  proof.  And 
nature  of  the  case  the  amount  of  the  damages 
mated  with  certainty,  or  only  a  part  of  them 
mated,  no  objection  is  perceived  to  placing  bef 

1  MueUer    v.     Bethesda    Mineral  •  the  oonversion  of  i 

Spring  Ck>.,  50  N.  W.  Rep.  819.  he  was  to  use  in  es 

3  Allison  y.  Chandler,  11  Mich.  542 ;  In  Jones  v.  Ca) 

Dennery  y.  Bisa,   6  La.  Ann.  865;  manufacturer  of 

Shepard  y.  Milwaukee  G.  I*  CJa,  15  fully  preyented  fro 

Wis.  818;    Sewall's  Falls  Bridge  y.  business,  recoyerec 

Fisk,  28  N.  H.  171 ;  Schile  y.  Brok-  extent  that  the  mi 

hahus,  80  N.  Y.  614 ;  Oliver  y.  Per-  tracted  for  would  1 

kins  (Mich.),  52  N.  W.  Rep.  609.  a  profit    The  estii 

3  Goebel  y.  Hough,  26  Minn.  252 ;  yond  that  point  we 
Terre  Haute  y.  Hudnut»  112  Ind.  542.  speculatiye  and  re 

4  Gushing  y.  Seymour,  80  Minn.  801.  ents  y.  State,  77  N. 
In  this  case  plaintiff  had  entered  into  the  preceding  case 
contracts  for  threshing  grain  before 
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the  facts  and  circumstances  of  the  case  having  any  tend-  [1 33] 
ency  to  show  damages  or  their  probable  amount,  so  as  to 
enable  them  to  make  the  most  intelligible  and  accurate  esti- 
mate which  the  nature  of  the  case  will  permit.  This  should, 
of  course,  be  done  with  such  instructions  and  advice  from  the 
court  as  the  circumstances  may  require,  and  as  may  tend  to 
prevent  the  allowance  of  such  damages  as  may  be  merely 
possible,  or  too  remote  or  fanciful  in  their  character  to  be 
safely  considered  as  the  result  of  the  injury.* 

1  AUiaon  ▼.  Chandler,  auprcu    In  producing  a  yard  of  cloth  was  about 

this  case  Christiancy,  J.,  said :  '*  Since,  one-half  the  value  of  a  yard  of  cloth 

from  the  nature  of  the  case  (one  of  when  finished.    There  was  no  evi- 

in  jury   to   bnsinessX   the    damages  dence  as  to  the  cost  of  manuf  actur- 

cannot  be  estimated  with  certainty,  ing  a  yard  of  cloth,  nor  the  num- 

and  there  is  risk  of  giving  by  one  ber  of  yards  manufactured,  either 

coune  of  trial  less,  and  by  the  other  monthly  or  otherwise,  but  only  the 

more^  than  a  fair  compensation  —  to  aggregate  amount  of  business  in  dol- 

say   nothing   of  justice  —  does  not  lars  annually ;  and  the  falling  off  in 

sound  policy  require  that  the  risk  the  aggregate   business  during  the 

should  be  thrown  upon  the  wrong-  dry  months  of  summer,  when  the 

doer  instead  of  the  injured  party?  plaintiffs  claim  they  were  injured,  as 

However  this  question  may  be  an-  compared  with  the  average  of  the 

swered,  we  cannot  resist  the  con-  other  months  of  the  year.    The  court 

elusion  that  it  is  better  to   run  a  say:    ''It  is  difficult  to  see   what 

slight  risk  of  giving  somewhat  more  other  rule  could  have  been  apph'ed 

than  actual  compensation  than  to  to  show  what  the  effect  of  the  alter- 

adopt  a  rule  which,  under  the  cir-  ation  was,  than  by  showing  the  facts 

cumstances  of  the  case,  will,  in  all  before  and  after  the  change,  and  how 

reasonable  probability,  preclude  the  the  change  affected  the  stream  and 

injured  party  from  the  recovery  of  the   plaintiffs'    rights.    .    .    .     The 

a  large  proportion  of  the  damages  he  cost  of  the  cloth  would  be  made  up 

has  actually  sustained  from  the  in-  of  the  cost  of  raw  materials  and  of 

jury,  though  the  amount  thus  ez-  the  labor  expended  in  the  manufact- 

clnded   cannot   be   estimated   with  ure.    The  profits,  if  anything,  would 

accuracy   by  a   fixed   and   certain  be  ascertained  by  deducting  from  the 

rule,**    Gilbert  v.  Kennedy,  22  Mich,  market  value,  first,  the  cost  of  ma- 

1S9.  terial,  and  then  the  expense  of  manu- 

In    Holden   v.   Lake  Ckx,  58    N.  facture.    But  it  seems  that  the  ex- 

H.  552,  the  action  was  case  for  so  in-  pense  was  not  ascertained  in  that 

terfering  with  the  natural  flow  of  way,  nor  the  profits.    When  the  mill- 

the  river,  on  which  the  plaintiffs  had  owner  keeps  his  whole  force  through 

a  mill  for  the  manufacture  of  woolen  the  year  on  full  pay,  then  the  amount 

goods,  as  to  diminish  its  production,  he  manufactures  less  than  the  full 

Upon  the  question  of  damages  one  amount  for  the  year  would  be  so 

of  the  plaintiffs  was  permitted  to  much  dead  loss,  without  regard  to 

state  that  the  cost  of  the  raw  ma-  the  profits  on  a  single  yard ;  and  the 

terial  manufactured  at  their  mill  in  value  of  the  work  lost  by  lack  of 
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[123]    §  71.  Chances  for  prizes  and  promotions.    In  an 

action  against  a  common  carrier  for  negligently  delaying  the 
transportation  of  models  made  to  compete  for  a  prize  until 
the  award  was  made,  the  judges  differed  as  to  the  measure  of 
damages,  and  it  was  left  undecided  whether  they  should 
be  given  for  the  labor  and  materials  used  in  making  the 
models,  or  whether  the  chance  for  the  prize  might  be  taken 
into  consideration.  Patteson,  J.,  favored  the  latter;  he  said: 
"  The  goods  were  made  for  a  specific  purpose,  which  had  been 

water  would  be  found  by  deducting  ing  to  the  contract,  the  court  held 

the  cost  of  raw  material  from  the  that  in  the  estimate  of  damages  the 

value  of  the  cloth  that  would  have  plaintiffs  were  entitled  to  recover  not 

been  made  with   a  f  uU   supply  of  only  loss  of  profits  which  would  have 

water."  resulted  to  them  had  the  "  through 

In  Richmond  v.  Dubuque,  etc.  R.  grain "  been  delivered  as  per  con- 

Ca,  83  Iowa,  422,  the  railroad  com-  tract,  but  also  the  loss  of  profits  re- 

pany  and  an  elevator  company  at  suiting  from  the  plaintifEs  being  de- 

Dubuque  entered  into  an  agreement  prived  of  the  storage  of  the  grain 

containing  these  stipulations:    that  as   stipulated.    There    was  allowed 

the  latter  would  erect  a  building  suit-  (57,750  for  the  prospective  profits  of 

able  *'  for  receiving,  storing,  deliver-  handling  through  grain  at  one  cent 

ing  and  handling  all  grain  that  shaU  per  bushel  during  the  period  of  the 

be  received  by  the  cars  of  said  rail-  contract,  and  $11,250  for  prospective 

road   company  not  otherwise  con-  profits   on  storage    of   grain.    The 

signed."    In   a  supplement  to  this  court  say,  in  reference  to  the  last 

contract  it  was  further  provided  that  item :  "  There  is  not  entire  certainty 

the  elevator  company  "  should  re-  as  to  the  amount  that  ought  to  be  al- 

ceive  and  discharge  for  the  said  rail-  lowed,  but  this  is  no  reason  why 

road  company  all  through  grain  at  none  should  be  given.    The  law  is 

one  cent  a  bushel,"  etc.,  and  that  the  satisfied  with  a  just  and  true  approx- 

elevator  should  have  the  handling  of  imation  to  the  true  amount"    See 

all  through  grain  at  that  price  per  Howe   Machine  Co.  v.   Bryson,   44 

bushel    It  was  also  provided  that  in  Iowa,  159 ;  Fultz  v.  Wycofif,  25  Ind. 

case  the  grain  was  held  in  store  for  821 ;  Flick  v.  Wetherbee,  20  Wi&  392 : 

the  railroad  company  more  than  ten  Heard  v.  Holman,  19  C  B.  (X.  S.)  1 : 

days,    then   the   elevator   company  Simmons  v.  Brown,  5  R  L  299 ;  Mc- 

should  have  a  certain  per  cent  per  Benight  v.  Ratcliff,  44  F&  St  156 ;  The 

bushel    The  contract,  by  its  terms,  Narragansett,  01cott»  388 ;  Douty  v. 

extended  for  a  period  of  fifteen  years.  Bird,  60  Pa.  St  48 ;  Hanover  R  Ck). 

and  at  the  option  of  the  railroad  com-  v.  Coyle,  65  P&  St  896 ;  Chapman  v. 

pany  it  was  to  be  extended  fifteen  Kirby,49I]l211;Ludlow  v.Tonkers,  , 

years  more,  but  no  times  of  payment  43  Barb.  493 ;  Todd  v.  Minneapolis, 

were  provided  for  therein.    In  an  ac-  etc  Ry.  Co.,  89  Minn.  186 ;  Ingram  v. 

tion  against  the  railroad  company  Lawsou,  6  Bing.  N.  C.  212 ;  Savery  v. 

for  refusing  to  give  the  elevator  com-  Ingersoll,  46  Hun,  176. 
pany  the  handling  of  grain  accord- 
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defeated  by  the  negligence  of  the  defendant,  and  they  have 
become  useless."  Erie,  J.,  said :  "  I  have  great  doubts  [124] 
whether  that  chance  was  not  too  remote  and  contingent  to  be 
the  subject  of  damages." '  In  a  similar  case  in  Pennsylvania 
the  plaintiff  had  delivered  to  the  defendants,  who  were  com- 
mon carriers,  a  box  containing  plans  and  specifications  to  be 
forwarded  to  a  committee  at  a  distant  place,  who  had  offered 
a  premium  of  $500  to  the  successful  competitor  for  the  best 
plans  for  a  public  building.  The  plaintiff's  drawings  were  so 
delivered  to  be  transported  for  such  competition.  In  conse- 
quence of  the  defendants'  negligence  they  were  not  delivered 
at  their  destination  until  after  the  premium  had  been  awarded. 
There  was  no  evidence  on  the  part  of  the  plaintiff  to  show 
that  there  was  any  probability  that  his  plans  would  have  been 
adopted ;  and  there  was  some  evidence  introduced  by  the  de- 
fendant to  the  contrary.  On  this  ground  it  was  held  that  the 
plaintiff  was  entitled  to  only  nominal  damages.  But  it  was 
held  that  such  proof  was  admissible  to  show  the  value  of  the 
plaintiff's  opportunity  to  compete ;  and  that  the  loss  of  this 
was  the  direct  and  immediate  effect  of  the  negligence  com- 
plained of.-  Strong,  J.,  said :  "  It  is  doubtless  true  that  in 
all  actions  for  breach  of  contract  the  loss  or  injury  must  be  a 
proximate  consequence  of  the  breach.  A  remote  or  possible 
loss  is  not  sufScient  for  compensation.  There  is  no  measure 
for  those  losses  which  have  no  direct  and  necessary  connection 
with  the  stipulations  of  the  contract,  or  which  are  dependent 
upon  contingencies  other  than  the  performance  of  the  con- 
tract, and  which  are,  therefore,  incapable  of  being  estimated. 
With  no  certainty  can  it  be  said  that  such  losses  are  attribu- 
table to  the  wrongful  act  or  omission  of  him  who  has  violated 
his  engagement.  But,  on  the  other  hand,  the  loss  of  profits 
or  advantages  which  must  have  resulted  from  a  fulfillment  of 
the  contract  may  be  compensated  in  damages  when  they  are 
the  direct  and  immediate  fruits  of  the  contract ;  and  must, 
therefore,  have  been  in  the  contemplation  of  the  parties  when 
it  was  made.  Applying  this  rule  to  the  present  case,  why  was 
not  the  loss  of  the  opportunity  to  compete  for  the  premium 
(whatever  may  have  been  its  value)  an  immediate  consequence 

1  WatBon  ▼.  Ambergate  Ry.  Ca,  15       2  Adams  Exp.  Ca  v.  Egbert^  86  P& 
Jnr.  44a  St  860. 
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of  the  breach  of  the  contract  ?  The  company  undertook  to 
transport  the  box  to  the  committee  appointed  to  award  the 
[125]  premium.  The  purpose  of  the  contract  was  to  secure 
to  the  plaintiff  the  privilege  of  competition.  Certainly,  he 
must  have  had  that  in  contemplation,  and,  if  the  company 
was  informed  of  the  object  of  the  transmission,  the  loss  of 
this  privilege  was  in  view  of  both  parties  at  the  time  they 
entered  into  the  contract.  But  whether  known  or  not  by  the 
company,  the  loss  was  an  immediate  consequence  of  the  neg- 
ligent breach.  We  do  not  now  stop  to  inquire  whether  the 
defendants  can  be  held  liable  for  every  consequence,  even 
though  immediate,  which  cannot  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  the  breach 
of  it.  Perhaps  if  the  special  circumstances  under  which  the 
contract  was  made,  and  which  occasioned  special  and  unusual 
injury  to  attend  its  breach,  were  unknown  to  the  party  which 
broke  it,  they  could  not  be  held  to  make  compensation  for 
more  than  the  amount  of  injury  which  generally  results  from 
the  breach  of  such  contracts  in  cases  unattended  by  any  spe- 
cial circumstances."  Again  he  said :  "  Suppose  the  engage- 
ment of  the  company  had  been  directly  to  afford  to  the 
plaintiff  an  opportunity  to  compete  for  the  premium  offered, 
could  he,  for  the  breach  of  such  an  agreement,  recover  more 
than  nominal  damages  without  any  proof  that  any  actual  in- 
jury had  resulted  from  the  breach?  We  think  not.  To  entitle 
a  plaintiff  in  an  action  founded  on  a  contract  to  recover  more 
than  nominal  damages  for  its  breach,  there  must,  always  be 
evidence  that  an  actual,  substantial  loss  or  injury  has  been 
sustained,  unless  the  contract  itself  furnishes  a  guide  to  the 
measurement  of  the  damages ;  and  even  when  there  is  some 
such  proof  and  the  amount  is  uncertain,  courts  have  sometimes 
directed  the  jury  to  allow  the  smallest  sum  which  would  sat- 
isfy the  proof .^  A  plaintiff  claims  compensation.  The  amount 
of  that  compensation  is  a  part  of  his  case.  Whether,  in  the 
present  case,  the  plaintiff  sustained  any  actual  injury  depended 
upon  the  degree  of  probability  there  was  that  he  would  be  a 
successful  competitor  if  the  contract  had  not  been  broken.  If 
hi6  plans  were  entirely  defeated    ...    it  cannot  be  claimed 

1  Lawton  v.  Sweeney,  8  Jurist,  064 ;  Clunnes  v.  Pezzey,  1  Camp.  Q, 
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that  he  was  damaged.  He  introduced,  however,  no  evidence 
to  show  there  was  the  least  probability  that  the  premium 
woald  have  been  awarded  to  him  bad  his  plans  been  [126] 
submitted  to  the  committee  in  time."  Damages  cannot  be 
recovered  against  a  telegraph  company  because  the  inaccurate 
transmission  of  a  message  prevented  a  horse  from  being  en- 
tered in  competition  for  a  purse.*  The  fact  that  an  injured 
person  was  in  the  line  of  promotion  from  the  position  ef  fire- 
man to  engineer  cannot  be  considered  in  awarding  him  dam- 


§  73.  Contingent  advantage.  The  fact  that  the  value  of  a 
contract  or  the  advantage  to  be  derived  from  it  is  contingent  — 
that  is,  that  the  expected  advantage  depends  on  the  concur- 
rence of  circumstances  subsequently  to  transpire,  and  which 
may  by  possibility  not  happen  —  is  not  an  insuperable  objec- 
tion to  recovering  damages  for  its  loss.  The  chance,  so  to 
speak,  of  obtaining  that  advantage  by  performance  of  the  con- 
tract and  the  conjunction  of  the  necessary  subsequent  facts 
may  be  valuable.  The  nature  of  the  contingency  must  be 
considered.  If  it  is  purely  conjectural  and  cannot  be  reason- 
ably anticipated  to  happen  in  the  usual  course  of  things  it  is 
too  uncertain.  There  must  be  proof  legally  tending  to  show 
and  sufficient  to  satisfy  the  jury  that  it  would  happen.  The 
chance  that  a  father  would  pay  a  son's  debt  to  procure  his  re- 
lease from  custody  has  been  held  capable  of  estimation.' 

§  73.  Uncertain  mitigation  of  breach  of  marriage  prom- 
ise. In  assessing  damages  for  breach  of  a  promise  of  marriage 
it  would  not  be  a  legitimate  subject  for  the  jury  to  consider 
the  consequences  to  the  plaintiff,  in  mitigation  of  damages,  of 
marrying  the  defendant  and  thereby  forming  an  unhappy 
alliance,  by  reason  of  a  want  of  that  love  and  affection  that  a 
husband  should  bear  his  wife.* 

§  74.  Failure  to  provide  sinking  fund.  The  damages  to  a 
creditor  for  the  failure  of  a  municipal  corporation  to  fulfill  its 
contract  to  provide  a  sinking  fund  as  security  for  the  debt 

1  Western U. T.Ckx  v. Crall,  89 Kan.  'Macrae  y.  Clarke,  L  R 1 C.  P.  40a 
680.  4  Piper  t.  KiDgsbury,  48  Vt  48a 

'Brown  t.  Chicago^  etc.  "Ry.  Ca, 
64  Iowa,  66a 

Vol.  I— 11 


162  OOMPKNSATXON.  [§  76. 

have  been  held  not  capable  in  their  nature  of  legal  computa- 
tion; there  is  no  legal  standard  by  which  they  can  be  fixed; 
they  are  shadowy,  uncertain  and  speculative.^ 

Section  6. 

THE  CONSTrnrENTS  of  compensation,   OB   ELEMENTS    OF   DAMAGE. 

[127]  §  75.  Elementary  limitation  of  damages.  The  ele- 
mentary limitation  of  recovery  to  a  just  indemnity  for  actual 
injury,  estimated  upon  the  natural  and  proximate  consequences 
of  the  injurious  act,  fixes  a  logical  boundary  of  redress  in  the 
form  of  compensation  and  furnishes  a  general  test  by  which 
any  particulars  may  be  included  or  rejected.  Recovery  be- 
yond nominal  damages  requires  that  actual  injury  be  shown 
except  in  those  cases  where  there  are  no  pecuniary  elements 
or  measure,  and  the  amount  of  the  recovery  is  necessarily  left 
to  the  discretion  of  the  jury,  as  in  cases  of  personal  injury  or 
defamation  of  charac^ter.'  What  are  the  elements  of  injury 
which  may  be  compensated?  This  inquiry  is  a  legal  one 
and  must  be  determined  by  the  court;  where  the  details  are 
capable  of  pecuniary  valuation  the  law  affords  some  standard 
for  measuring  compensation  for  them.  The  elements  of  dam- 
age are  always  correlative  to  the  right  violated  by  the  act 
complained  of;  and  the  amount  of  compensation,  whether 
measured  by  legal  rules  or  referred  to  the  discretion  of  the 
jury,  must  depend  on  the  nature  of  the  right  and  the  mode, 
incidents  and  consequences  of  the  violative  act.'    Each  party 

1  Memphis  v.  Brown,  20  Wall.  289.  but  it  did  not  appear  to  what  extent 

'  In  Scott  ▼.  Williams,  1  Dev.  876,  it  had  been  injured.    It  was  ruled 

an  action  for  assault  and  battery  and  not  to  be  error  to  instruct  the  jury 

false  imprisonment,  its  object  being  that  they  might  determine  if  there 

to  determine  whether  the  plaintiff  was  damage  from  that  cause  and  fix 

who  was  held  as  a  slave  was  not  a  the  amount 

freeman,  moi'e  than  nominal  dam-       *  If  land  is  injured  by  a  wrongful 

ages  were  given,  though  there  seems  act  or  taken  under  the  power  of  emi- 

to  have  been  no  proof  of  the  actual  nent  domain  the  owner  may  have 

damages.  his  damages  fixed  with  regard  to  its 

In  Creech  v.  Creech,  98  N.  C.  155,  adaptability  to  any  use  to  which  it 

an  action  upon  an  apprentice  bond,  may  be  applied;  he  is  not  restricted 

evidence  was  given  to  show  that  the  to  such  damages  as  it  sustained  for 

health  of  the  apprentice  had  suffered  the  purpose  it  was  used  when  'the 

by  the  master^s  improper  treatment;  injury  was  done  or  it  was  taken. 
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to  a  contract  has  a  legal  right  to  performance  by  the  other 
according  to  its  legal  import  and  eflfect.  Any  default  is  a  vio- 
lation of  that  right.  The  injured  party  is  entitled  to  a  [128] 
measure  of  compensation  which  will  place  him  in  as  good  con- 
dition as  if  the  contract  had  been  fulfilled.  In  other  words, 
all  the  natural  and  proximate  results  of  the  act  complained  of 
will  be  considered  with  a  view  to  giving  him  compensation  for 
all  gains  prevented  and  all  losses  sustained.  The  particular 
stipulations  of  the  contract  and  the  alleged  breach  will  circum- 
scribe the  inquiry ;  and  the  facts  establishing  the  breach  and 
its  consequences  will  constitute  its  subjects. 

§  76.  Damages  for  non-payment  of  money.  On  a  contract 
for  the  mere  payment  of  money  the  unpaid  principal,  together 
-with  the  stipulated,  or  after  maturity  the  lawful,  rate  of  inter- 
est is  the  measure  of  damages.  It  is  the  invariable  measure 
of  recovery  in  a  creditor's  action  against  his  debtor.*  The 
failure  to  pay  a  debt  when  due  may  disappoint  the  creditor 
and  embarrass  him  in  his  affairs  and  collateral  undertakings ; 
he  may  consequentially  suffer  losses  for  which  interest  is  a 
very  inadequate  compensation ;  but  they  are  remote  and  do 
not  result  alone  from  the  default  of  his  debtor.  Money,  like 
the  staples  of  commerce,  is  in  legal  contemplation  always  in 
market  and  procurable  at  the  lawful  rate  of  interest ;  and  the 
same  principle  which  limits  a  disappointed  vendee's  recovery 
against  his  defaulting  vendor  to  the  market  value  of  the  com- 
modity which  is  the  subject  of  his  contract  restricts  the  cred- 
itor to  the  principal  and  interest.  The  practical  difficulty  to 
a  creditor  of  borrowing  the  money,  where  the  debtor  is  with- 
holding the  sum  he  owes  and  which  is  wanted,  and  that  of 
a  vendee  in  making  a  new  purchase  after  he  has  paid  the  de- 
faulting vendor  for  the  goods  needed,  is  the  same.  No  party's 
condition,  in  respect  to  the  measure  of  damages,  should  be 
worse  for  having  failed  in  his  engagement  to  a  person  whose 

Boom  Ga  v.  Patterson,  98  U.  S.  403 ;  to  be  awarded  with  regard  to  its  use- 
Fort  Worth,  eta  Ry.  Ca  v.  Wallace,  fulness  to  the  whole  fai-m.  Brooks 
74  Texas,  581 ;  Same  v.  Hogsett,  67  id.  v.  Chicago,  etc  Ry.  Co.,  78  Iowa,  179. 
685.  >  Fletcher  v.  Tayleur.  17  C.  R  21 ; 
The  damages  for  the  loss  of  a  grove  Short  v.  Skip  with,  1  Brock.  108; 
whoUy  situated  upon  a  part  of  a  farm  Bender  y.  Fromberger,  4  Dall.  486; 
which  is  separated  from  the  larger  Loudon  v.  Taxing  District^  104  U.  S. 
tract  included  in  it  by  a  railroad  are  771. 
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affairs  are  embarrassed  than  if  the  same  result  had  occurred 
with  one  in  prosperous  or  affluent  circumstances.* 
§  77.  Greater  damages  than  interest  for  failure  to  pay 
*  money.  Where  the  obligation  to  pay  money  is  special  and  has 
reference  to  other  objects  than  the  mere  discharge  of  a  debt, 
as  where  it  is  agreed  to  be  done  to  facilitate  trade,^  and  to 
[129]  maintain  the  credit  of  the  promisee  in  a  foreign  coun- 
try ;  to  take  up  commercial  paper ;  pay  taxes ;  discharge  liens ; 
relieve  sureties;  or  for  any  other  supposable  ulterior  object, 
damages  beyond  interest  for  delay  of  payment,  according  to 
the  actual  injury,  may  be  recovered.  A  banker  may  be  liable 
for  damages  not  measured  by  interest  for  refusing  to  pay  the 
check  of  his  customer  who  has  provided  funds  subject  thereto. 
The  credit  of  the  drawer  is  likely  to  be  injured  by  such  re- 
fusal.' In  one  such  case  for  refusal  to  pay  a  check  of  48^.  the 
jury  gave  a  verdict  of  500Z.  damages,  and  there  was  no  evi- 
dence that  special  damage  had  been  sustained. '  This  was 
deemed  excessive  and  was  reduced  by  consent  to  200Z.*  The 
rule  of  Hadley  v.  Baxendale  is  applied  to  such  cases.*  Bank- 
ers at  Liverpool  by  letter  of  credit  delivered  to  a  customer 
undertook  to  accept  drafts  drawn  abroad  to  be  paid  with  his 
money  deposited  for  that  purpose.  Before  maturity  they  gave 
notice  that  they  would  be  unable  to  pay  the  drafts  at  matu- 
rity and  the  customer  was  put  to  the  expense  of  a  commission 
to  another  party  to  take  up  the  bills,  of  protesting  them  and 
of  telegrams.  These  were  held  proper  elements  of  damage.^ 
In  another  case  the  defendant's  failure  to  meet  the  plaintiff's 

iDomat,  R  8,  tit  6,  §2,  art  4;  Mas-  *Rolm  v.  Steward.  14  C.  R  595; 

terton  v.  Mayor,  7  HiU,  61.  Boyd  v.  Fitt,  14  Ir.  C.  L.  (N.  a)  43 ; 

2  A  bank  agreed  to  advance  money  Larios  v.  Gurety,  L.  R  5  P.  C.  846 ; 
to  a  customer  with  knowledge  of  the  Prehn  v.  Royal  Bank  of  Liverpool, 
use  he  designed  to  make  of  it,  and  L.  R  5  Exch.  92 ;  Patterson  v.  Ma- 
subsequently  refused  to  do  so.  He  rine  N.  Bank,  180  Pa.  St  419.  In 
was  unable  to  procure  the  money  Schaff ner  v.  Ehrman,  —  III  — ,  28  N. 
elsewhere  and  was  obliged  to  aban-  R  Rep.  917,  a  verdict  for  $400  was 
don  his  enterprise.  There  was  a  re-  sustained  for  a  mistaken  refusal  to 
covery  of  the  actual  damages  sus-  cash  checks  amounting  to  |900. 
tained.     Manchester  &  O.  Bank  v.  &Id. 

Cook,  49  L.  T.  Rep.  (1888),  674.  «  Prehn  v.  Royal  Bank  of  liver-  , 

3  Marzetti  v.  Williams,  1  R  &  Ad.    pool,  suprcu 
415 ;  Birchall  v.  Third  Nat  Bank,  17 

Phila.  189. 
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drafts  caused  a  suspension  of  the  latter's  business  at  one  place, 
injured  it  at  another,  and  caused  the  loss  of  a  valuable  agency ; 
all  resulting  losses  were  recoverable.^ 

Where  one  person  furnishes  money  to  another  to  discharge 
an  incumbrance  upon  the  land  of  the  person  furnishing  the 
money,  and  the  person  undertaking  to  discharge  it  neglects  to 
do  so,  and  the  land  is  lost  to  the  owner  by  reason  of  the  neg- 
lect, the  measure  of  damages  may  be  the  money  furnished 
with  interest,  or  the  value  of  the  land  lost  according  to  cir- 
camstances.^  If  the  land-owner  has  knowledge  of  the  agent's 
failure  in  time  to  redeem  the  land  himself  his  damages  [130] 
will  be  the  monev  furnished  with  interest.  But  if  the  land- 
owner  justly  relies  upon  his  agent  to  whom  he  has  furnished 
money  to  discharge  the  incumbrance,  and  the  land  is  lost  with- 
cat  his  knowledge,  and  solely  through  the  fault  of  the  agent, 
the  latter  will  be  liable  for  the  value  of  the  land  at  the  time  it 
is  lost.' 

§  78.  Liability  for  gains  and  losses.  For  breach  of  other 
contracts  than  to  pay  money  the  injured  party  is  entitled  to 
compensation  for  gains  prevented  and  losses  sustained.  The 
gains  prevented  are  those  which  would  accrue  to  the  contract- 
ing parties  from  the  mutual  performance  of  the  contract.  The 
damages  for  the  total  breach  of  a  contract  should  include  the 
value  of  it  to  the  injured  party.  This  is  generally  the  meas- 
ure.   There  are  some  exceptions,  as  in  case  of  contracts  for 

1  Boyd  V.  Fitt,  mipra.  The  rule  stated  in  the  text  does  Dot 

2  In  actions  upon  covenants  against  apply  where  an  individual  accepts  a 
incumbrances  or  covenants  to  pay  deed  for  the  land  of  another,  and 
off  specific  incumbrances,  the  dam-  agrees  with  him  to  advance  money 
ages  are  the  diminution  in  value  of  to  pay  his  debts,  and  to  sell  the  land 
the  estate  by  reason  of  the  incum-  to  raise  money  with  which  to  repay 
branoes,  and  where  the  contract  himself  the  amount  thus  advanced, 
broken  was  to  pay  off  a  specific  lien  and  where,  after  receiving  the  deed, 
the  owner  may  recover  the  whole  he  refuses  to  make  the  advance- 
amount  of  it  although  no  damage  ments.  The  liability  of  such  person 
has  been  proved.  Lethbridge  v.  Myt-  is  not  for  the  value  of  the  land  nor 
ton,  2  B.  &  Ad.  772 ;  Carr  v.  Roberts,  the  sum  which  was  to  be  advanced, 
5  id.  78 ;  Loosemore  v.  Radford,  9  but  the  actual  damages  sustained  by 
M.  &  W.  657;  Hodgson  v.  Wood,  2  the  other  party.  Turpie  v.  Lowe,  114 
H.  ft  a  «49.  Ind.  87,  54 ;  Stanley  v.  Nye,  51  Mich. 

>  Blood  V.  Wilkins,  48  Iowa,  565;    282. 
GaUup  T.  MUler,  25  Hun,  29a 
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the  sale  of  land  where  title  unexpectedly  cannot  be  made,  and 
generally  on  covenants  for  title  in  conveyances  of  real  estate.* 
By  this  general  rule  the  party  thus  injured  by  a  total  breach 
is  entitled  to  recover  the  profits  of  the  particular  contract 
which  he  shows,  with  sufficient  certainty,  would  have  accrued 
if  the  other  party  had  performed.  He  is  entitled  to  recover 
proportionately  for  a  partial  breach.  And  to  ascertain  these 
profits  the  nature  and  the  special  purpose  of  the  contract,  a 
subcontract,  or  other  subsidiary  and  dependent  arrangement 
within  the  contemplation  of  the  parties  at  the  time  of  con- 
tracting may  be  taken  into  consideration.* 

iFlureau  v.  ThomhUl,  2  W.  Bl.  etc.  R  Co.,  38  Iowa,  518 ;  Van  Wyc!c 

1078 ;  Worthington  v.  Warrington,  v.  Allen.  69  N.  Y.  61 ;  Ferris  v.  Com- 

8  C.  R  184;  Buckley  v.  Dawson,  4  stock,  83  Conn.  513 ;  France  v.  Gaudec, 

Ir.  a  L.  (N.  a)  211 ;  Sikes  v.  WUd,  1  L.  R  6  Q.  R  199 ;  Messmore  v.  New 

R  &  S.  594 ;  Bain  v.  Fothergill,  L.  R  York  a  &  L.  Co.,  40  N.  Y.  422 ;  Rich- 

6  Exch.  59;  a  C,  Ll  R  7  Eng.  &  niond  v.  D.  &  a  C.  R  Co.,  40  Iowa, 

Irish  App.  158 ;  Baldwin  v.  Munn,  2  264 ;  Ward  v.  New  York  C.  R  Ca,  47 

Wend.  899;  Conger  v.  Weaver,   20  N.  Y.  29;  Sisson  v.  Cleveland,  etc.  R 

N.  Y.  140;  Pumpelly  v.  Phelps,  40  Co.,  14  Mich.  48?;  Burrell  v.  New 

id.  60 ;  Sweem  v.  Steele,  5  Iowa,  852 ;  York,  etc.  Ca,  14  Mich.  34 ;  Maynard 

Drake  v.  Baker,  34  N.  J.  L.  35a    See  v.  Pease,  99  Mass.  555 ;  Bell  v.  Cun- 

ch.  8,  vol.  2.  ningham,  8  Pet  69 ;  FarweU  v.  Price, 

2  Mason  y.  Alabama  Iron  Ca,  78  80  Mo.  587. 
Ala.  270;  Jones  v.  Foster,  67  Wia        In  PeU  v.  Shearman,  10  Ezch.  766, 

296;  Cameron  v.  White,  74  id.  425;  the  defendant  covenanted  with  the 

Treat  v.  Hiles,  81  id.  280 ;  Oliver  v.  plaintiff  that  if  he  would  surrender 

Perkins  (Mich.),  52  N.  W.  Rep.  609;  to  his  lessor  a  certain  lease   they 

Morgan  v.  Hefler,  68  Me.  181 ;  Hadley  would,  within    two   years  or  such 

v.  Baxendale,  9  Exch.  341 ;  McHose  period  as  should  be  agreed  in  a  new 

V.  Fulmer,  73  P&  St  865 ;  Van  Ars-  lease,  which  the  lessor  had  agreed  to 

dale  V.  Rundel,  82  III  63 ;  True  v.  In-  grant  them,  sink  upon  the  demised 

ternational  T.  Ca,  60  Me.  9 ;  Booth  v.  premises  a  pit  to  the  depth  of  one 

Spuyten  Duy  vil  R  M.  Co.,  60  N.  Y.  hundred  and   thirty  yards  for  the 

487 ;  Cassidy  v.  Le  Fevre,  45  id.  562 ;  purpose  of  finding  coal,  and,  in  case 

Hexter  v.  Knox,  68  id.  561 :  Shepord  a    marketable  vein  of  coiil   should 

v.  Milwaukee  Oas  L.  Ca,  15  Wis.  318 ;  be  reached,  pay  the  plaintiff  2,500/. 

Frye  v.  Maine  C.  R  Ca,  67  Me.  414 ;  There  was  a  bi-each  of  the  contract, 

Fultz  V.  Wycoff,  25  Ind.  821 ;  Holden  and  evidence  showing  a  reasonable 

V.  Lake  Ca,  53  N.  H.  552 ;  Coweta  probability  that  if  the  pit  had  been 

Falls  M.  Ca  t.  Rogers,  19  Ga.  416 ;  sunk  such  coal  would  have  been  dis- 

Fox  V.  Hai*ding,  7  Cush.  516 ;  Fletcher  covered.  Plaintiff's  measure  of  dam- 

V.  Tayleur,  17  C.  R  21 ;  Masterton  v.  age  was  the  amount  of  his  loss  by 

Muyor,  7  Hill,  61 ;  Wolcott  v.  Mount,  being  deprived  of  tlie  opportunity  to 

86  N.  J.  L.  262;  Passinger  v.  Thor-  find  coal, 
burn,  84  N.  Y.  034 ;  Smith  v.  Chicago^       Machinery  put  into  a  mill  failed  to 
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§  79.  What  losses  elements  of  damage.  Losses  may  be 
Bustained  in  various  ways  in  consequence  of  a  breach  of  con- 
tract aside  from  gains  prevented.  First,  a  loss  may  consist 
of  money,  property  or  valuable  rights  which  may  be  directly 
taken  from  the  injured  party  by  the  breach.  A  servant  im- 
properly discharged  before  the  period  of  his  engagement  has 
expired  and  unable  to  find  any  other  employment,  or  one 
equally  remunerative,  is  thereby  deprived  of  the  right  to 
earn  the  stipulated  wages.  By  that  breach  of  contract  he 
loses  the  whole  or  a  part  of  what  he  was  entitled  to  earn 
daring  the  term  he  was  engaged  for ;  and  he  is  entitled  to 
recover  accordingly.*  An  agent  or  bailee  who,  by  breach  of 
daty,  converts  his  principal's  property,  or  by  neglect  suffers 
it  to  be  lost  or  destroyed,  or  by  failure  to  assert  his  rights  or 
doing  it  in  a  careless  or  inefficient  manner  subjects  him  to 
loss,  must  respond  in  damages  according  to  the  injury  thus 
occasioned.^ 

§  80.  Same  snbject ;  latior  and  expenditures.  Second, 
losses  sustained  may  consist  of  labor  or  expenditures  in  prep- 
aration to  perform  or  in  part  performance  of  the  contract  on 
the  part  of  the  plaintiff.  Where  a  contract  is  partly  per- 
formed by  one  party  and,  without  his  being  in  any  default, 
the  other  stops  him  and  prevents  further  performance,  such 
part  performance,  in  addition  to  the  profits  which  could  be 

poflBess  the  capacity  as  to  the  quan-  Dodge  v.  Perkins,  9  Pick.  868 :  Clark 

tily  and  quality  of  flour  it  was  war-  v.  Moody,  17  Mas&  145;  Frothingham 

ranted   to   produca     The  damages  y.  Everton,  12  N.  H.  289 ;  Webster  y. 

fvere  measured  by  the  amount  paid  De  Tastet,  7  T.  R  157 ;  Kundle  y. 

upon  it  the  loss  by  reason  of  its  de-  Moore,  8   Johna    Cas.  86 ;    Blot  y. 

feces,  and  the  cost  incurred  in  re-  Boiceau,   3  K.  Y.  78;    Mayoard  y. 

pairing  the  miU  and  putting  it  in  Pease,  99  Mass.  555;  Stearine,  etc. 

condition,  to  produce  the  quantity  Ca  y.  Heintzmann,  17  C.  B.  (N.  S.) 

and  quality  of  flour  stipulated  for.  56 ;  Allen  y.  Suydam,  20  Wend.  821 ; 

Pennypackery.  Jone8,106Pa.St237.  Bridge  v.  Mason,  45  Barb.  37;  Mal- 

>  Sutherland  y.  Wyer,  67  Ma  64;  lough  y.  Barber,  4  Camp.  150;  Per- 

Gifford  y.  Waters,  67  N.  Y.  80 ;  Gil-  kins  y.  Washington  Ina  Ca,  4  Cow. 

lis  y.  Space,  63  Barb.  177;  Emerson  645;   Eyans  y.  Root,  7  N.  Y.   186; 

T.  Howland,  1  Mason,  45 ;  Howe  M.  Scott  y.  Rogers,  81  id.  684 :  Nicker- 

Ca  V.  Bryson,  44  Iowa,  159 ;  Will-  son  v.  Soesman,  98  Masa  364 ;  Trini- 

iaros  y.  Anderson,  9  Minn.  50;  Will-  dad  Nat  Bank  y.  Denver  Nat  Bank, 

iams  y.  Chicago  Coal  Ca,  60  111.  149 ;  4  Dili  290 ;  De  Tastet  y.  Crousiliat  2 

Smith  y.  Thompson,  8  a  K  44.  Wash.  C.  C.  132;  Lilley  y.  Double- 

*  White  y.  Smith,  54  N.  Y.  522 ;  day,  7  Q.  B.  Div.  510. 
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made  by  completing  the  contract,  will  enter  into  the  estimate 
of  damages  for  such  breach.  Should  a  vendor  wha  had  re- 
ceived part  payment  for  goods  bargained  and  sold  refuse  to 
[132]  go  on  with  the  contract  the  vendee  would  be  entitled  to 
recover,  in  addition  to  the  profits  —  the  excess  of  the  value  of 
the  goods  above  the  contract  price  —  the  amount  which  he  had 
paid  towards  the  latter,  for  the  same  reason  which  supports 
his  claim  where  he  has  paid  the  whole  purchase  price  for  the 
value  of  the  property.^  If  a  contract  for  particular  work  is 
partly  performed  and  the  employer  then  puts  an  end  to  the 
undertaking  recovery  may  be  had  against  him,  not  only  for 
the  profits  the  contractor  could  have  made  by  performing  the 
contract,  but  compensation  also  for  so  much  as  he  has  done 
towards  performance.^  Preparations  for  performance,  which 
were  a  necessary  preliminary  to  performance  or  within  the 
contemplation  of  the  parties  as  necessary  in  the  particular 
case,  rest  upon  the  same  principle.' 

1  Copper  Co.  y.  Copper  Mining  Ca,  plaintiff,  who  laid  in  a  large  stock  to 
;{^  Vt  92 ;  Woodbury  v.  Jones,  44  N.  employ  it,  which  he  lost,  because  the 
H.  206 ;  Owen  v.  Routh,  14  C.  B.  327 ;  defendant  refused  to  give  him  posses- 
Bush  y.  Canfield,  2  Conn.  485 ;  Loder  sion.  A  verdict  of  5002.  was  ap* 
V.  Kekule,  3  C.  B.  (N.  S.)  128 ;  Smith  proved.  The  stock  so  procured  may 
V.  Berry,  18  Me.  122;  Berry  v.  Dwinel,  more  properly  be  classed  as  an  ex- 
44  Me.  255;  Wyman  v.  American  P.  penditure  on  the  faith  of  performance 
Co.,  8  Cush.  168 ;  Pinkerton  v.  Man-  by  the  other  party.  See  post,  g  81, 
Chester  &  L.  R,  42  N.  H.  424.  But  the  allowance  of  a  loss  for  such 

-  McCuUough  v.  Baker,  47  Mo.  401 ;  expenditures  rests  on  a  similar  prin- 

Jones  v.  Woodbury,  11  R  Mon.  167;  ciple. 

Derby  v.  Johnson,  21  Vt  17 ;  Cham-  In  Skinner  v.  Tinker,  84  Barb.  888, 
berlin  v.  Scott,  33  Vt  80 ;  Friedlander  an  action  was  brought  to  recover 
.  V.  Pugh.  43  Miss.  Ill ;  Polsley  v.  An-  damages  for  breach  of  a  conti'actfor 
derson,  7  W.  Va.  202 ;  Danforth  v.  a  partnership.  The  plaintiff,  a  den- 
Walker,  37  y t  239.  tist  of  Brooklyn,  and  the  defendant, 

'  United  States  v.  Behan,  110  U.  S.  a  dentist  of  Havana,  Cuba,  entered 
338 ;  Hale  v.  Hess,  30  Neb.  42,  58  into  an  agreement,  in  writing,  at  the 
(quoting  the  two  preceding  propo-  latter  place,  in  March,  1853,  by  which 
sitions,  but  allowing  profits  only  they  were  to  do  a  joint  business  as 
under  the  circumstances) ;  Bernstein  dentists  at  Havana,  to  begin  in  Octo- 
V.  Meech,  130  N.  Y.  854 ;  Masterton  v.  ber  or  November  following,  if  the 
Mayor,  7  Hill,  61.  In  the  last  case  the  plaintiff  should  present  himself.  The 
marble  at  the  quarry  was  taken  into  agreement  was  silent  as  to  the  dura- 
account  in  the  estimate  ot  damages,  lion  of  the  partnership.  Thereupon 
In  Nurse  v.  Bams,  T.  Baym.  77,ihe  plaintiff  sold  his  ib«8iBeBB«tBFooktyQ 
defendant,  in  consideration  of  1021,  and  entered  into  bonds  not  to  resume 
promised  to  demise  a  mill  to  the  practice  there^  and  made  all  prepara- 


§  81.]                                   ELEMENTS  OF  DAMAGE.                                        169 

§  81.  Same  subject ;  damages  by  relying  on  performance. 

[133]  Third,  such  losses  may  consist  of  expenditures  made  by 
one  ]>apty  to  a  contract  and  damages  from  his  own  acts  done 
on  the  faith  of  its  being  performed  by  the  other,  in  f urther- 

tions  for  carrying  out  his  agreement  iff  accepled  the  proposition  and  came, 
In  May  he  received  a  letter  from  the  but  the  defendant  refused  to  employ 
defendant,  declining  to  carry  out  the  him.  The  court  rejected  the  claim  of 
agreement  on  his  part  On  the  trial  compensation  for  tlie  time  and  ex- 
the  plaintiff  proved  these  facts,  and  penses  in  coming  from  the  Sandwich 
his  readiness  and  an  offer  to  fulfill,  Islands  on  the  gi'ound  that  those  items 
and  recovered  a  verdict  for  $4,000.  preceded  the  taking  effect  of  the  con- 
On  appeal  Ingraham,  J.,  said :  "  Per-  tract,  and  were  not  in  part  perf orm- 
formance  on  the  part  of  the  plaintiff  ance.  Morton,  J.,  said :  "  All  the 
by  appearing  in  Havana,  in  October  plaintiff  can  claim  is  that  he  should 
or  November,  as  stated  in  the  con-  be  placed  in  as  good  condition  as  he 
tract,  was  unnecessary  because  the  would  have  been  in  if  the  contract 
defendant  had  given  notice  of  his  de-  had  been  performed.  But  the  ruling 
termination  not  to  form  a  partnership,  (allowing  these  items)  puts  him  in  a 
The  plaintiff  was  then  entitled  to  better  condition."  On  the  trial  those 
damages,  if  any  were  sustained,  up  were  the  only  items  claimed.  It  was 
to  that  time,  but  not  to  prospeo-  stated  by  plaintiff's  counsel  that  no 
five  damages."  claim  was  made  for  business  sacri- 

Johnson  v.  Arnold,  2  Gush.  46,  was  fices  in  leaving  the  Islands  and  com- 
an  action  to  recover  damages  for  the  ing  to  defendant  to  perform  the  con- 
breach  of  a  special  contract  by  which,  tract,  and  none  for  any  loss  of  time 
npon  certain  terms,  the  defendant  or  other  loss  or  damage  after  the  re- 
agreed  to  furnish  and  keep  the  plaint-  f  usal  of  the  defendant  to  employ  hiiu. 
iff  supplied  with  a  stock  of  goods  for  The  contrary  view  is  expressed  in 
carrying  on  business  in  the  defend-  Moore  v.  Mountcastle,  72  Ma  605, 
ant's  store  in  anotlier  state,  and  the  where  plaintiff  was  allowed  to  re- 
plaintiff  undertook  to  carry  it  on  for  cover  for  loss  of  time  and  expense 
a  share  of  the  profits  for  a  given  term,  in  going  to  perform  a  contract  The 
It  was  held  that  in  estimating  the  expense  incurred  in  taking  another 
damages  it  was  competent  to  allow  person  with  him  to  assist  in  the  work 
the  plaintiff  compensation  for  the  loss  he  was  to  do  was  disallowed.  His 
Off  his  time  and  for  tlie  expenses  of  personal  expenses  and  the  loss  of  his 
removing  his  family  to  and  from  the  time  were  **  such  damages  as  may  be 
place  where  the  business  was  to  be  presumed  necessarily  to  have  resulted 
carried  on.  from  the  breach  of  the  contract,"  and 

Noble  V.  Ames   Manuf.  Ckx,   112  hence  did  not  need  to  be  specially 

Masa  493,  is  apparently  not  consist-  pleaded. 

ent  with  the  principle  stated.    The  In  Smith  v.  Sherman,  4  Gush.  408, 

defendant  doing  business  in  Massa-  it  was  held  tliat  loss  of  time  and  ex- 

chosettB.  wrote  the  plaintiff  in  the  penses  incurred  in  preparation  for 

Sandwich  Islands:  "I  am  ready  to  marriage  are  directly  incidental  to 

offer  you  a  foreman's  situation  at  the  breach  of  the  marriage  promise. 

these  works  as  soon  as  you  may  get  In  Durkee  v.  Mott,  8  Barb.  42S,  on 

bete ;  pay,  $1,600  a  year."  The  plaint-  .  a  contract  to  pay  a  certain  price  for 
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[134]  ance  of  the  object  for  which  the  contract  purports  to  be 
made,  or  the  object  which  was  in  the  contemplation  of  the 
parties  at  the  time  of  contracting.^ 

§  82.  Same  subject ;  liabilities  to  third  persons ;  coye- 
nants  of  indemnity.  Fourth,  such  losses  may  consist  of  sums 
necessarily  paid  to  third  persons,  or  of  sums  recovered  and  ex- 
penses incurred  in  actions  brought  by  third  persons  in  conse- 
quence of  the  defendant's  breach  of  contract.  They  are  those 
losses  which  may  result  from  suretyship  or  the  breach  of  any 
[136]  duty  or  obligation  of  indemnity.*    In  such  cases  the 

rafting  logs  which  the  defendant  put  Wall.  87 ;  Dillon  v.  Anderson,  43  N. 

an  end  to  before  the  labor  began,  it  Y.  281 ;  Hosmer  v.  Wilson,  7  Mich, 

was  held  the  plaintiff  might  recover  294 

the  immediate  loss  in  preparing  to       *  Dean  v.  White,  5  Iowa,  266 ;  Grand 

perform  the  contract  by  providing  Tower  Ca  v.  Phillips,  28  WaU.  471 ; 

men  for  that  purpose.  Driggs  v.  Dvvight,  17  Wend.  71 ;  Bun- 

Woodbury  v.  Jones,  44  N.  a  206,  ney  v.  Hopkinson,  1  L.  T.  (N.  S.)  58 ; 
affirms  the  same  doctrine.  There  the  Smith  v.  Green,  1 C.  P.  Div.  92 ;  Han- 
defendant  proposed  to  the  plaintifif,  dall  v.  Newson,  2  Q.  B.  Div.  102 
who  was  then  living  in  Mmnesota,  Leffingwell  v.  Elliott,  10  Pick.  204 
that  if  he  would  come  back  to  N.  B.  Milbum  v.  Belloni,  89  N.  Y.  58 
he  might  move  into  the  defendant's  Thoms  v.  Dingley,  70  Me.  100 ;  Ran- 
house,  and  he  would  give  the  plaintiff  dall  v.  Raper,  K  B.  &  K  84 ;  Borra- 
and  his  wife  a  yearns  board,  and  he  dailev.  Brunton,8Taunt585;  Brown 
might  caiTy  on  the  defendant's  farm  v.  Edgington,  2  M  &  G.  279 ;  Knowles 
on  any  terms  he  might  elect  Heac-  v.  Nunns,  14  L.  T.  (N.  S.)  592 ;  French 
cepted,  and  came  back ;  defendant  v.  Vining,  102  Masi.  182 ;  Johnson  v. 
failed  to  make  his  offer  good ;  the  Meyer's  Ex'r,  84  Ma  255 ;  Rowland's 
court  held  that  it  was  competent  for  Adm'r  v.  She! ton,  25  Ala.  217;  Ferris 
the  jury  to  take  into  consideration  in  v.  Comstock,  88  Conn.  518 ;  Zuller  v. 
assessing  the  damages  the  expenses  Rogers,  7  Hun,  540 ;  Fisk  v.  Tank,  12 
of  removing  to  N.  R  Wis.  276 ;    Reggio  v.  Braggiotti,  7 

In  an  action  against  the  proprietor  Gush.  166 ;  Jeter  v.  Glenn,  9  Rich.  L. 

of  a  school  for  the  breach  of  a  contract  874;  Skagit  Ry.  &  L.  Ca  v.  Cole,  2 

to  employ  the  plaintiff  as  a  teacher.  Wash.  St  57 ;  Bernstein  v.  Meech, 

made  for  her  by  her  father  during  180  N.  Y.  854 ;  29  N.  E.  Rep.  255.  See 

her  absence  in  Europe,  itie  plaintiff  Mason  v.  Alabama  Iron  Ca,  78  Ala. 

was  held  not  entitled  to  recover  as  270. 

part  of  her  damages  the  expenses  of       ^  French  v.  Parish,  14  N.  H.  496 ; 

her  journey  home,  it  not  appearing  Newburgh  v.  Galatian,  4  Cow.  340 ; 

that  they  were  incurred  in  conse-  Brooklyn  v.  Brooklyn  City  R  Ca,  57 

quence  of  the  contract,  or  were  in  the  Barb.    497 ;    Holdgate  v.   Clark,  10 

contemplation  of  the  parties  when  it  Wend.  215 ;  Lincoln  v.  Blanchard,  17 

was  made.  Benziger  v.  Miller,  50  Ala.  Vt  464 ;  Kettle  v.  Lipe,  6  Barb.  467 

206.    See  Williams  v.  Oliphant,  8  Ind.  Chamberlain  v.  Godfrey,  86  Vt  880 

271;  Bulkley  v.  United   States,   19  Westervelt  v.  Smith,  2  Duer,  449 
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practical  question  will  always  be  what  the  plaintiff  was 
obliged  or  authorized  to  pay  both  in  respect  to  the  principal 
and  incidental  costs  or  expenses.  If  there  has  been  a  volun- 
tary payment  by  the  indemnified  party  or  a  compulsory  pay- 
ment resulting  from  a  suit  by  which  the  indemnitor  is  not 
bound  by  bis  contract  or  in  consequence  of  the  lack  of  notice 
to  defend,  the  question  of  the  liability  of  the  indemnified  party 
to  make  such  payment  is  open  in  his  action  for  indemnity.'  If 
there  is  an  express  indemnity  against  the  result  of  a  particu- 
lar suit,  whether  the  indemnitor  is  a  party  or  not,  the  judg- 
ment binds  him  for  the  purposes  of  that  contract.*  But  under 
a  general  covenant  of  indemnity  against  suits  the  covenantor 
has  a  right  to  defend  either  in  the  action  against  the  indemni- 
fied party  or  in  the  latter's  action  upon  the  covenant  of  indem- 
nity. There  is  a  marked  distinction  between  covenants  which 
stipulate  against  the  consequences  of  a  suit  and  those  which 
contain  no  such  undertaking.  In  the  latter  class  the  judgment 
is  r«  inter  alios  acta^  and  proves  nothing  except  rern  ipsam 
Against  the  indemnitor,  unless  he  has  had  notice  and  an  oppor- 
tunity to  defend.    The  want  of  notice  does  not  go  to  the  cause 

niies  V.  Fitzgerald,  11  Texas,  417 ;  Bra-  v.  Piilver,  id  4M ;  Howe  v.  Buflfalo, 

n»n  V.  Dowse.  13  Cush.  227 ;  Spear  v.  etc.  R.  Co.,  id  297 ;  Spalding  v.  Oakes, 

Stocy,  36  Vt  61 ;  Hallock  v.  Belcher,  42  Vt  843 ;  Chamberlain  v.  Beller.  18 

*2Barh.  199;  Howard  v.  Lovegrove,  N.  Y.  115;  Stone  v.  Hooker,  9  Cow. 

L  R. «  Exch.  48 ;  Unckh  V.  Evers,  25  154;  Scott  v.  Tyler,   14  Barb,  202; 

0^k)SL82;  Jarvisv.  8ewall,40Barbi  Bridgeport  Ins.    Ca  v.   Wilson,  84 

**•;  Webb  V.  Pond,  19  Wend  428;  N.  Y.  275 :  Proprietors  of  L.  &  C.  v. 

^kfeller  v.  Donnelly,  8  Cow.  628;  Lowell  Hoi-se  R  Ca,  109  Mass.  221 ; 

Chacev.  Hinman,  8  Wend  452 ;  War-  Biiggs  v.  Boyd,  87  Vt  534 ;  Colburn 

*'ck  V.  Richardson,  10  M.  &  W.  284 ;  v.  Pomeroy,  44  N.  H.  19 ;  Tliomas  v. 

^'^rish  V.  Smyth,  10  AUen,  808 ;  Ray  Beckman,  1  B.  Mon.  81 ;  Robertson 

^  Cleiueoa.  6    Leigh,  600 ;    Kip  v.  v.  Morgan's  Adm'r,  8  id  809 ;  Little- 

"n«Iiam,6  Johns.  158;  Colter  v.  Mor-  ton  v.  Richardson.  82  N.  H.  50;  Gib- 

8W»'8  Adm'r.  12  R  Mon.  278 ;  Mayor  son  v.  Love„2  Fla.  508. 

^.Troy,etc.RCa,8Lans.270;Low-  i  Douglas  v.  Howland,  24  Wend 

^  ^'  Boston,  eta  R  Ca,  28  Pick.  24 ;  85 ;  Lee  v.  Clark,  1  Hill,  56 ;  Duffield 

^^  ▼.  Harrity,  1  Houst  200;  v.  Scott,  3  T.  R  874;  Aberdeen   v. 

*^Utt  ▼.  Chicago,  4  Wall    657;  Blackmar,  6  Hill,  324;  Ra^wlye  v. 
^fawford  V.  Turk,  24    Gratt   176;  '  Prince,  4  Hill,  119. 

^bttry  V.  Vermont,  eta  R  Ca,  26  2  Patton  v.  Caldwell,  1  Dall.  419 ; 

7^  "^M ;  Annett  V.  Terry,  85  N.  Y.  Rapelye   v.     Prince,    4    Hill,    119; 

«•;  Thomas  v.  Hubbell,    id   120;  Thomas  v.  Hubbell,   15  N.  Y.  405; 

^"»>e  ?.  Wood,  37  id  526 ;  Armitage  Chamberlain  v.  Godfrey,  86  Vt  380. 
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of  action ;  the  judgment  is  prima  facie  evidence  only  against 
the  indemnitor  and  he  is  at  liberty  to  defend  against  the  de- 
mand on  which  it  is  founded.^  If  notice  is  expressly  stipulated 
for  the  want  of  it  will  defeat  the  action.* 

[136]  As  to  the  right  to  costs  and  expenses  of  defending  a 
former  suit  brought  to  enforce  a  liability,  against  which  there 
is  an  agreement  or  duty  to  indemnify,  there  is  some  conflict 
of  decision.  If  a  surety  for  a  liquidated  debt  is  sued  upon  it 
he  is  not  bound  to  pay  it  to  save  costs ;  and  he  may  recover 
of  the  principal  the  costs  which  he  is  compelled  to  pay  as  in- 
cident to  a  default  judgment,  and  in  addition  the  sum  he  is 
obliged  to  pay  of  the  debt.'  And  where  the  action  is  founded 
on  a  disputable  liability  or  an  unliquidated  demand  the  rule 
in  England,  and  generally  in  this  country,  allows  the  surety 
or  indemnified  party  to  give  notice  of  the  suit  to  the  party 
ultimately  liable  and  abide  his  directions;  if  he  gives  none,  to 
make  no  defense;  or  if  the  facts  are  such  as  to  render  some 
defense  reasonable  and  judicious  and  there  is  a  probability  of 
success,  he  is  at  liberty  to  defend ;  and  such  costs  and  expenses 
as  are  reasonable  and  incurred  in  good  faith  he  will  be  entitled 
to  recover  as  part  of  his  indemnity.  He  may  recover  not 
only  the  costs  taxed  against  him  by  the  prevailing  adverse 
party,  but  the  costs  of  his  defense.*    A  man  has  no  right 

>  Bridgeport  Ina  Co.  v.  Wilson,  84  27  Mich.  497 ;  Wright  v.  Whiting,  40 

N.  Y.  275 ;  Smith  v.  Ck)mpton,  3  R  &  Barb.  240 ;  Wallace  v.  Gilchrist.  24 

Ad.    407;    Reggio    v.    Braggiotti,  7  Up.  Can.  C.  P.  40;  Craig  v.  Craig.  5 

Cush.  166 :  Marlatt  v.  Clary,  20  Ark.  Rawle,  91 ;   Robertson  v.  Morgan's 

251 ;  Boyd  v.  Whitfield,  19  Ark.  447 ;  Adm'r,  8  R  Mon.  807 ;  Colter  v.  Same. 

Collingood  v.  Irwin,  8  Watts,  806 ;  12  id.  27a    See  Pierce  v.  Williams.  28 

Paul  V.  Witman,  8  W.  &  S.  407 ;  Pit-  L.  J.  (Exch.)  822. 
kin  V.  Leavitt.  18  Vt  379 ;  Train  v.        *  Duxbury  v.  Vermont  G  R  Ca,  26 

Gold,  5  Pick.  880 :  Baynard  v.  Har-  Vt  751 ;  Smith  v.  Compton,  8  R  & 

rity,  1  HousL  20a  Ad.  407 ;   Pitkin  v.  Leavit^  18  Vt 

'^Bridgeport  Ina  Ca  v.  Wilson,  84  879;  Hayden  v.  Cabot,  17  Masa  169; 

N.  Y.  275.  Wynn  v.  Brooke,  5  Rawle,  106 ;  New 

^Hulett  V.  SouUard,  26  Vt  295;  Haven  &  N.  Co.  v.  Hayden,  117  Mass. 

Kemp  V.  Finden,  12  M.  &  W.  421 ;  433 ;  Bonney  v.  Seely,  2  Wend,  481 ; 

Ex  parte  Marshall,  1  Atk.  262 ;  Baker  Howard  v.  Lovegrove,  L.  R  6  Exch. 

V.  Martin,  8  Barb.  634;  Elwood  v.  48;  Ottumwa  v.  Parks,  48  Iowa,  119 ; 

Deifendorf,  5  Barb.  412;  Bleaden  v.  Baxendale  v.  London,  etc  R  Co.,  L. 

Charles,    7  Ring.   246;    Holmes  v.  R  10  Exch.  85;  CoUen  v.  Wright,  7 

Weed,  24  Barb.  546 ;  Wynn  v.  Brooke,  El.  &  Bl.  801 ;  Westfleld  v.  Mayo,  122 

5  Rawle,  106;   McKee  v.  Campbell,  Mass.  lOa 
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merely  becaase  he  has  an  indemnity  to  defend  a  hopeless  ac- 
tiou  and  put  the  person  guarantying  to  useless  expense.^  The 
rnle  formerly  laid  down  was  that  if  the  defendant  in  the  first 
action  placed  the  facts  before  the  person  whom  he  sought  ulti- 
mately to  charge,  and  that  person  declined  to  intervene  and 
left  him  to  take  his  own  course,  it  would  be  a  question  for  the 
jury  whether  it  was  reasonable  to  defend  or  whether  [137] 
the  defense  was  conducted  in  a  fair  manner ;  in  deciding  that 
question  the  jury  would  have  to  consider  whether  it  was 
more  prudent  to  settle  the  matter  by  compromise,  pay  the 
money  into  court,  or  let  judgment  go  by  default.*  And  this 
is  still  probably  the  law.  An  agent,  surety,  or  one  expressly 
indemnified  in  respect  to  the  liability  sought  by  action  to  be 
fixed  on  him,  who  relies  on  the  indemnity  for  security  against 
loss,  has  no  personal  interest  to  defend  where  he  can  connect 
the  indemnitor  with  that  action  so  as  to  conclude  him.  But 
where  notice  cannot  be  given,  or  for  any  reason  is  omitted, 
the  defendant  who  depends  on  another  for  indemnity  must 
necessarily  so  far  defend  the  action  as  to  obtain  the  best  prac- 
ticable assurance  that  the  amount  which  he  pays  he  will  have 
a  legal  right  to  have  reimbursed. 

§  83.  Indemnity  to  manlcipalitles ;  counsel  fees.  Munici- 
pal corporations  charged  with  the  duty  of  keeping  public 
ways  in  repair  have  a  right  of  indemnity  against  parties  con- 
tracting to  perform  this  duty  if  they  fail  to  fulfill ;  and  against 
parties  who  by  abuse  of  license  or  tortiously  put  such  ways 
out  of  repair,  when  such  corporations  have  been  compelled  to 
pay  damages  to  some  person  injured  in  consequence  of  such 
defect  or  want  of  repair.'  The  corporation,  not  being  in  pari 
delicto,  is  not  subject  to  the  principle  which  excludes  contri- 
bation  or  indemnity  between  wrong-doers,  and  has  a  right  of 

^Gillett  V.  Rippon,  Moody  &  M.  Boston  v.  Worthington,  10  Gray,  4»6 ; 

^  LoweU  V.  Boston,  etc.  R  Ca,  23  Pick. 

^Mayne    on    Dam.   74;    Mors-le-  24;  Brooklyn  v.  Brooklyn  City  R 

Blanch  v.  Wilson,  L.  R  8  C.  P.  227.  Co.,  47  N.  Y.  475 ;  Ottumwa  v.  Parks, 

'Rochester V.Montgomery, 72 N.Y.  48  Iowa,  119;  Duxbury  v.  Vermont 

•5;  Port  Jervisv.  First  Nat  Bank,  96  C.  R  Ca,  26  Vt  751;  Littleton  v. 

'^  KO;  Chicago  v.  Bobbins,  2  Black,  Richardson,  82  N.  H.  59 ;  Proprietors 

418:  Bobbins  v.  Chicaga  4  Wall  667 ;  of  L.  &  C.  v.  LoweU  H.  R  Ca,  109 

Wobomv.  Henshaw,  101  Mas&  198;  Mass.  221. 
StoQghton  V.  Porter,  18  Allen,  191 ; 
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recovery  over  against  the  party  by  whose  fault  the  injury  was 
suffered.  Where  notice  has  been  given  to  the  person  prima- 
rily at  fault  to  take  upon  himself  the  defense,  he  is  bound  by 
the  judgment  as  to  the  damages  paid  and  costs.^  In  such 
cases  the  demands  for  damages  We  unliquidated  and  generally 
[138]  disputable,  and  a  defense  would  be  proper  and  judicious, 
whether  the  party  ultimately  liable  has  notice  and  assumes 
it  or  not.  The  costs  taxed  against  the  corporation,  where  a 
reasonable  defense  is  made,  in  case  of  recovery,  and  the  ex- 
pense of  the  defense,  including  counsel  fees,  are  proper  items 
of  damage  for  which  it  may  claim  indemnity.  They  are 
among  the  direct  consequences  of  the  defendant's  fault  and 
the  breach  of  the  implied  promise  or  duty  to  save  harmless. 

In  a  Massachusetts  case  ^  Lord,  J.,  said :  '^  The  diflSculty  is 
not  in  stating  the  rule  of  damages,  but  in  determining  whether 
in  the  particular  case  the  damages  claimed  are  within  the 
rule.  Natural  and  necessary  consequences  are  subjects  of  dam- 
ages ;  remote,  uncertain  and  contingent  consequences  are  not. 
Whether  counsel  fees  are  natural  or  necessary,  or  remote  and 
contingent,  in  a  particular  case,  we  think  may  be  determined 
upon  satisfactory  principles ;  and,  as  a  general  rule,  when  a 
party  is  called  upon  to  defend  a  suit  founded  upon  a  wrong 
for  which  he  is  held  responsible  in  law  without  misfeasance 
on  his  part,  but  because  of  the  wrongful  act  of  another  against 
whom  he  had  a  remedy  over,  counsel  fees  are  the  natural  and 
reasonably  necessary  consequence  of  the  wrongful  act  of  the 
other,  if  he  has  notified  the  other  to  appear  and  defend  the 
suit.  When,  however,  the  claim  against  him  is  upon  his  own 
contract  or  for  his  own  misfeasance,  though  he  may  have  a 
remedy  against  another,  and  the  damages  recoverable  may  be 
the  same  as  the  amount  of  the  judgment  recovered  against 
himself,  counsel  fees  paid  in  defense  of  the  suit  against  him- 
self are  not  recoverable." '  It  appears  to  the  writer  that  such 

'  Id.    In  Ottumwa  v.  Parks,  supra,  the  appeal  was  taken  at  the  defend- 
where  the  party  sought  to  be  made  ant*s  request 

liable  to  the  city  assumed  the  defense  '  Westfield  v.  Mayo,  132  Mass.  100. 
of  the  action  against  it,  the  taxable  '  In  Chase  v.  Bennett,  59  N.  H.  894, 
costs  of  tiiat  action  were  aUowed  so  an  action  for  neglect  of  a  clerk  to  in- 
far  as  they  were  paid  by  the  city ;  dex  a  mortgage,  whereby  plaintiff 
but  the  costs  of  an  appeal  were  disal-  was  induced  to  take  a  mortgage  of 
lowed,  there  being  no  evidence  that  the  property  supposing  it  to  be  unin- 
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expenses  being  recognized  as  not  remote  and  contingent,  the 
test  here  given  for  their  allowance  or  rejection  is  not  sound. 
They  were  allowed  in  that  case,  the  plaintiff,  a  municipal  cor- 
poration, having  defended  a  suit  for  damages  brought  against 
it  for  a  defect  in  a  sidewalk  caused  by  the  defendant ;  but  by 
the  rale  laid  down,  an  innocent  agent  who  does  at  the  request 
of  his  principal  a  wrongful  and  injurious  act,  on  being  sued 
therefor  would  have  no  recourse  for  fees  of  counsel  employed 
to  defend  that  action.*  And  yet  in  this  opinion  the  learned 
judge  says:  "Within  this  rule  a  master  who  is  imme-  [139] 
diately  responsible  for  the  wrongful  acts  of  a  servant,  though 
there  is  no  misfeasance  on  his  part,  might  recover  against 
such  servant  not  only  the  amount  of  the  judgment  recovered 
against  him,  but  his  reasonable  expenses,  including  counsel 
fees,  if  notified  to  defend  the  suit."  Where  there  is  an  im- 
plied or  express  indemnity  which  covers  the  consequences  of 

cambered^  it  was  held  that  counsel  ham/ 5  Met  68.   But  the  counsel  fees 
fees  paid  in  defending  a  suit  by  the  cannot  be   allowed.    Tliey  are   ex- 
prior  mortgagee   for  the   property  penses  incurred  by  the  party  for  his 
were  not  damages  for  which  the  de-  own  satisfaction,  and  they  vary  so 
fendant  was  liable  because  they  were  much  with  the  character  and  dis- 
not  the  natural  and  reasonable  con-  tinction  of  the  counsel  that  it  would 
sequence  of  his  n^lect,  and  because  be  dangerous  to  permit  him  to  im- 
he  was  not  notified  to  defend  that  pose  such  a  charge  upon  an  oppo- 
soit  nent ;  and  the  law  measures  the  ex- 
1  See  Howe  v.  Buffalo,  eta  R  Co.,  penses  incurred  in  the  management 
87  N.  T.  297.  In  Reggio  v.  Braggiotti,  of  a  suit  by  the  taxable  costs."  Coun- 
7  Cosh.  160,  the  defendant  sold  to  the  sel  fees  are  here  treated  as  in  some 
plaiDtiff  an  article  which  he  war-  sense  uncertain  in  amount^  and  for 
ranted  to  be  one  known  in  commerce  this  reason  the  party  having  a  right 
as  opium,  with  a  view  of  its  being  of  recovery  over  should  not  impose 
sold  as  such ;  bat  it  was  not  opium^  such  a  charge ;  but  it  is  not  correct 
or  of  any  value ;  the  plaintiff  having  to  say  that  such  services  are  so  un- 
sold with  like  warranty,  relying  on  certain  in  value  as  to  be  incapable 
the  defendant's  warranty,  had  been  of  being  estimated.    Nor  is  it  satis- 
sned  by  his  vendee  and  compelled  to  factory  reasoning  that  because  the 
pay  damages  and  costs ;  he  gave  the  charges  of  counsel  vary  no  allowance 
defendflint  notice  of  that  suit  and  re-  whatever  should  be  made  for  such  an 
VKstedl  him  to  defend  it,  and  in-  expense  when  it  is  among  the  nat- 
coired  large  expenses  in  and  about  ural  and  proximate  consequences  of 
it  Shaw,  GL  J.,  said :  **  As  they  (the  the  breach  of  contract    It  was  ob- 
plaintiffs)  gave  notice  to  the  defend-  viously  as  natural  and  proximate  a 
ants  of  the  pendency  of  the  first  ac-  consequence  as  the  other  expenses  of 
tioD,  they  are  entitled  to  recover  their  the  suit; 
taxable  oostai    See  Ooolidge  v.  Brig- 
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being  sued  and  having  to  defend  an  action,  all  the  usual  con- 
comitants of  such  a  situation  are  necessarily  within  the  con- 
templation of  the  parties ;  and  if  there  is  no  objection  of  im- 
providence or  bad  faith  the  expense  of  counsel  is  obviously  as 
proper  to  be  allowed  as  the  fees  of  witnesses,  the  clerk  of  the 
court  or  the  sheriflf.  Davis,  J.,*  said,  speaking  generally :  "  All 
the  cases  recognize  fully  the  liability  of  the  principal  where 
the  relation  of  master  and  servant  or  principal  and  agent 
exists ;  but  there  is  a  conflict  of  authority  in  fixing  the  proper 
degree  of  responsibility  where  an  independent  contractor  in- 
tervenes." * 

§  84.  Liability  for  losses  and  expenses.  In  cases  of  ex- 
press indemnity  or  where  there  is  a  duty  of  that  nature  spring- 
[140]  ing  from  those  relations  the  obligation  is  directly  to 
reimburse  expenses  and  losses;  they  are  the  immediate  sub- 
jects of  the  contract  or  duty  rather  than  the  damages  for  the 
breach  of  either.  But  in  many  other  cases  suits  against  one 
person  or  party  may  result  from  the  tort  or  breach  of  con- 
tract of  another;  and  then,  whether  damages  therefor,  includ- 
ing the  costs  and  expenses,  may  be  recovered  for  such  wrong 
or  breach  of  contract  will  depend  on  whether  such  suits  with 
the  consequences  and  incidents  in  question  were  the  natural 
and  proximate  result  of  the  act  complained  of  or  were  within 
the  contemplation  of  the  parties.  "Where  a  person  falsely 
professes  to  act  as  an  agent  there  is  an  implied  warranty  that 

>  Chicago  V.  Robbins,  2  Black,  4ia  In  Kiddle  v.  Lovett,  16  Q.  R  Div. 

2  See  Randell  v.  Trimen,  18  C.  R  605,  a  platform  put  up,  UD$ier  con- 

786 ;  Moule  v.  Garrett,  L.  R  7  Exch.  tract,  for  the  plaintiff  by  the  defend- 

101 ;  Baxendale  v.  London,  etc.  Ry.,  ant,  to  enable  the  former  to  paint  a 

L  R  10  Exch.  85 ;  Fisher  v.  Val  de  house,  fell  because  of  defective  con- 

Travers  Asphalte  Co.,  1  CL  P.  Div.  struction  and  hurt  a  workman  in 

511 ;  Mors-le-Blanch  v.  Wilson,  L.  R  plaintiff's  employ.    The  latter  settled 

8  C.  P.  227 ;  Randall  v.  Raper,  96  an  action  brought  by  his  employee 

K  C.  L.  84 ;  Richardson  v.  Dunn,  8  and  then  sued  defendant   The  latter 

C.  R  (N.  S.)  655 ;  Ronneberg  v.  Falk-  ivas  held  liable  for  nominal  damages 

land  L  Ca,  17  id.  1 ;  Brown  v.  Haven,  for  the  breach  of  his  contract ;  but 

87  y t  489 ;  Neale  v.  Wyllie,  8  B.  &  d  inasmuch  as  plaintiff  had  employed 

538 ;  Lewis  v.  Peake,  7  Taunt  158 ;  a  competent  contractor  to  build  the 

Pennell  v.  Woodbum,  7  C.  &  P.  117 ;  platform  and  was  free  from   neg- 

Penley  v.  Watts,  7  M.  &  W.  601 ;  Jones  ligence,  he  was  not  liable  to  the  in- 

v.  Williams,  id.  498 ;  Walker  v.  Hat-  jured  man  and  the  amount  paid  him 

ton,  10  id.  249;  8mith  v.  Howell,  6  could  not  be  recovered  from  the  de- 

Ezcb.  780.  f endant 
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he  is  such.  If  he  have  no  authority  and  his  pretense  is  false, 
either  tho  party  whom  he  assumed  to  represent  ^  or  the  party 
dealing  with  him  on  the  faith  of  his  being  an  agent  ^  may  hold 
hira  answerable  for  all  damages  resulting  from  his  unauthor- 
ized contracts ;  and  among  other  things  for  costs  of  actions 
brought  or  defended  in  consequence  of  such  contracts.  So  a 
party  who  sells  property  with  an  express  or  implied  warranty 
of  title  is  liable  for  the  costs  of  a  successful  action,  as  well  as 
damages  recovered  therein  against  his  vendee,  by  which  such 
title  is  overthrown  and  the  vendee  dispossessed  or  compelled 
to  pay  for  the  property  to  another  person.'  The  right  of  a 
party  who  has  bought  property  with  warranty  of  title  to  de- 
fend a  suit  brought  against  him  based  upon  an  adverse  [141} 
claim,  after  he  has  given  notice  to  the  vendor  and  requested 
him  to  assume  the  defense,  and  his  failure  to  reply  or  refusal 
to  defend,  stands  upon  somewhat  different  considerations  from 
those  which  apply  to  sureties  and  others  in  similar  situations. 
A  vendee  has  a  right  to  the  property  which  he  has  purchased' 
as  between  him  and  the  vendor;  and  unless  he  is  made  aware- 
that  the  vendor's  title  was  defective,  or  that  the  suit  of  ar 
third  person  for  the  property  cannot  for  some  reason  be  de- 
fended, he  has  a  right  to  defend  in  reliance  upon  the  warranty 
to  the  end  that  he  may  have  and  enjoy  the  fruit  of  his  pur- 
chase. So  if  there  is  a  warranty  of  any  kind  or  quality  the 
purchaser  has  a  right  to  act  upon  the  assumption  that  such' 
warranty  is  true,  and  sell  with  like  warranty,  and  defend- 
suits  for  its  breach.^  But  if  he  has  notice  that  his  title  is  bad 
or  that  the  warrantv  cannot  be  maintained  he  is  under  the 

1  Philpot  V.  Taylor,  75  IlL  309.  Williamson  v.  Williamson,    71  Ma 
^Collen  V.  Wright,7  R  &  R801;  442;    Brewster  v.    Ck)untryman,   12 
Hiigh€8  V.  Graeme,  83  L.  J.  (Q.  B.)  Wend  446 ;  Marlatt  v.  Clary,  20  Ark. 
335.  251 ;   Giflfert  v.  West  33  Wis.  617 ; 
« StaatB  T.  Ten  Eyck,  3  Caines,  111 ;  Eaton  v.  Lyman.  24  Wis.  438 :  Stew- 
Pitcher  V.  Livingston,  4  Johns.  1 ;  art  v.  Drake,  9  N.  J.  L.  139 ;  Holmes  • 
Rickert  v.    Snyder,    9  Wend.  416;  v.  Sinnickson,  15  id.  313;  Morris  v. 
Armstrong  v.  Percy,  5  id.  535 ;  Ben-  Rowan,  17  id,  304. 
nekv.  Jenkins,  13  Johna  50.;  Waldo       <  Hammond  v.  Bussey,  20  Q.  R 
T.  Long,  7  id.  173 ;  Harding  v.  Larkin,  Div.  79,  stated  in  note  to  §  87 ;  Clare 
41  ni  413;  Crisfield  v.  Storr,  36  Md,  v.  Maynard,  7  C.  &  P.  741 ;  Curtis  v. 
129;  Boyd  v.  Whitfield,  19  Ark.  447 ;  Hannay,  8  Esp.  82 ;  Swett-T.  Patrick, 
Eldridge  v.  Wadieigh,  12  Me.  871;  12  Me.  9;  Ryerson  v.  Chapman,  66 
RyersoQ  v.   Chapman,  66  Me.  557 ;  Me,  561. 
Vol.  I— 12 
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same  restrictions  as  all  other  parties  who  have  a  right  of  re- 
covery over  against  unnecessary  expense  or  an  unrighteous 
resistance  of  an  action  which  cannot  be  defended.^  In  an  ac- 
tion on  a  warranty  of  the  soundness  of  a  horse  which  had 
been  sold  with  like  warranty,  and  in  which  the  plaintiff  had 
been  beaten  in  a  suit  against  him  on  his  warranty,  it  was 
held  he  was  not  entitled  to  recover  as  special  damage  the  cost 
incurred  by  him  in  the  defense  of  the  former  action,  for  the 
jury  found  that  by  reasonable  examination  of  the  horse  he 
might  have  discovered  that  it  was  unsound  at  the  time  he 
sold  it.* 

§  85.  Bonds  and  undertakings ;  damages  and  costs.  Upon 
statutory  bonds  and  undertakings  to  pay  damages  and  costs 
resulting  from  the  issue  of  certain  writs,  as  an  injunction,  se- 
questration or  attachment,  in  case  it  shall  be  decided  that  the 
party  obtaining  it  was  not  entitled  to  it  the  recovery  depends 
mainly  upon  the  terms  of  the  instrument ;  but  "  damages  and 
costs"  include,  among  other  things,  the  costs  incident  to  the 
particular  writ  and  of  the  proceedings  to  procure  its  discharge, 
[142]  including  counsel  fees,  except  in  the  federal  courts.' 
On  principle  and  the  weight  of  authority,  where  the  prosecu- 

>  Short  V.  Kalloway,  11  A,  &  E.  28 ;  mings  v.  Burleson,  78  HL  281 ;  Pi-ader 

Wrightup  V.  Chamberlain,  7  Scott^  v.  Grim,  18  CaL  585;  Guild  v.  Guild, 

698;  Lunt  V.  Wrenn,  118  111.  16a  2  Met  229;  Brown  v.  Jones,  5  Nev. 

«  Wrightup  V.  Chamberlain,  supra.  874 ;  Baggett  v.  Beard,  43  Miss.  120 ; 

»  Corcoran  v.  Judson,  24  N.  Y.  106 ;  Morris  v.  Price,  2  Blackf.  457 ;  Raup- 
Hovey  v.  Rubber  T.  P.  Ca,  50  N.  Y.  man  v.  EvansviUe,  44  Ind.  892 ;  Alex- 
885;  Dunning  v.  Humphrey,  24  and er  v.  Colcord,  85  BL  828;  Garrett 
Wend.  81;  Groat  v.  Gillespie,  25  v.  Logan,  19  Ala.  844;  Steele  v. 
Wend.  888;  Edwards  v,  Bodine,  11  Thatcher,  56  111  257;  Miller  v.  Gar- 
Paige,  228 ;  Rose  v.  Post,  56  N.  Y.  603 ;  rett,  a5  Ala.  96 ;  Holmes  v.  Weaver, 
Coates  V.  Coates,  1  Duer,664;  Rosser  52  id.  516;  Noble  v.  Arnold,  28  Ohio 
V.  Timberlake,  78  Ala.  162 ;  Aldrich  St  264 ;  Riddle  v.  Cheadle,  25  id.  278 
V.Reynolds,  1  Barb,  Ch.  613;  Pettit  McRae  v.  Brown,  12  La.  Ann.  181 
V.  Mercer,  8  R  Mon.  51 ;  Meshke  v.  Campbell  v.  Metcalf,  1  Mont  878 
Van  Doren,  16  Wis.  819;  Andrews  v.  Derry  Bank  v.  Heath,  45  N.  H.  624 
Glenville  Woolen  Ca,  50  N.  Y.  282;  Lang  worthy  v.  McKelvy,  25  Iowa, 
Gear  v.  Shaw,  1  Pin.  (Wis.)  608;  48;  Behrens  v.  McKenzie,  28  Iowa, 
Strong  V.  De  Forrest  15  Abb.  427;  883;  Wallace  v.  York,  45  Iowa,  81; 
Troxell  v.  Haynes,  49  How.  Pr.  517;  Wilde  v.  Joel,  6  Duer,  671;  Bonner 
Barton  v.  Fisk,  80  N.  Y,  171 ;  Tama-  v.  Copley,  15  La.  Ann.  504 ;  Sandback 
roa  V.  Southern  III.  University,  54  III  v.  Thomas,  1  Stark.  806 ;  Pritchet  ▼. 
834 ;  Elder  v.  Sabin,  66  HI.  126 ;  Wil-  Boevey,  1  C.  &  M.  775 ;  HoUoway  v. 
son  V.  McEvoy,  25  CaL  170;  Cum-  Turner,  6  Q.  B.  92a  See  Day  v.  Wood- 
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tion  or  defense  of  suits  is  rendered  naturally  and  proximately 
necessary  by  a  breach  of  contract  or  any  wrongful  act,  the 
costs  of  that  litigation,  reasonably  and  judiciously  conducted, 
paid  or  incurred,  including  reasonable  counsel  fees,  are  recov- 
erable as  part  of  the  damages.^ 

§  86.  Necessity  of  notice  to  indemnitor.  Where  a  judg- 
ment recovered  may  by  notice  to  one  ultimately  liable  fix  the 
amount  which  the  latter  is  liable  to  pay  to  the  party  against 
whom  the  judgment  is  obtained,  in  some  states  notice  is  re- 
quired in  order  to  entitle  the  party  sued  to  the  ulterior  re- 
course for  the  costs  of  defending;  because  the  defense  is  to  be 
made  or  not  solely  in  the  interest  of  the  party  who  must  [143] 
in  the  end  be  chargeable  with  the  proper  consequences  of  the 
liability  upon  which  the  judgment  is  founded ;  therefore,  he 
is  entitled  to  be  consulted,  and  to  have  no  expenses  incurred 
and  charged  to  him  except  at  his  request  or  with  his  sanction. 
Confined  to  cases  covered  by  an  obligation  of  indemnity  and 
those  where  there  is  no  right  of  the  immediate  defendant  or 
party  to  the  suit  peculiar  to  himself  to  be  asserted  in  the  ac- 
tion, the  rule  is  a  wholesome  one  and  rests  upon  sound  prin- 
ciples. Of  this  class  are  actions  against  an  agent,  servant  or 
surety  for  acts  of  which  the  master  or  principal  must  bear  the 
whole  responsibility ;  suits  against  which  there  is  an  express 
indemnity  and  those  in  which  the  party  proceeded  against  is 

worth,  13  How.  (U.  a)  868;  Oelricbs  Nicholas,  4  Bing.  16;  Noble  v.  Ar- 

▼.  Spain,  15  WaU.  211.  nold,  23  Ohio  St  264;  Alexander  v. 

Attorney  fees  not  allowed  in  action  Jacoby,  id.  858 ;  Gkxlvnn  v.  Francis, 

for  infringement  of  a  patent    Teese  L.  R.  5  GL  P.  295 ;  Ryerson  v.  Chap- 

T.  Huntingdon,  28  How.  2.  man,  66  Me.  557 ;   Dubois   v.  Her- 

Counsel  fees  for  services  rendered  mance,  56  N.  Y.  678 ;  Call  y.  Hagar, 

in  the  supreme  court  on  appeal  may  69  Me.  521 ;  Bonesteel  v.  Bonesteel, 

be  recovered  for.    Boiling  v.  Tate,  65  80  Wi&  511 ;  Ah  Thaie  v.  Quan  Wan. 

Ala.  417,  overruling  earlier  casea  8  CaL  216.    See  Barnard  v.  Poor,  21 

1  Hughes  T.  Graeme,  88  L.  J.  (Q.R)  Pick.  878;  Rice  v.  Austin,  17  Mass. 

835;  Ziegler  v.  Powell,  54  Ind.  173;  197;  GuUd  v.  GuUd,  2  Met  229;  Ar- 

Lawrence  v.  Hagerman,  56  UL  68;  cambel  v.  Wiseman,  8  Dall.  806;  Gould 

Krug  V.  Ward,  77  III  608 ;  Westfield  v.  Bioratt  2  Mood.  &  RoK  171 ;  Mal- 

T.  Mayo^  122  Mas&  100;  New  Haven  den  v.  Fyson,  11  Q.   R  292;  In  re 

&  N.  Ca  V.  Hayden,  117  Mass.  488 ;  United  Service  Ca,  L.  R  6  Ch.  212 

Koyesv.  Ward,  19  Conn.  250;  Pond  TindaH  v.  Bell,  11  M.  &  W.  228 

v.  Harris,   113  Mass.  114;  White  v.  Dixon  v.  Fawcas,  8  £.  &  E.  587 

Madison,  26  N.  Y.  117;  Henderson  v.  Hammond  v.  Bussey,  20  Q.  B.  Div. 

Squire^  L.  R  4  Q.  R  170;  Webber  v.  79:  Murrell  v.  Fysh,  1  Cab.  &  R  80. 
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sought  to  be  made  liable  without  actual  raisfeasanco  for  the 
acts  of  another  who  must  respond  for  the  consequences  of 
that  liability.*  The  object  of  the  notice  is  not  to  give  a  ground 
of  action.  If  a  demand  be  sued  which  the  person  inderanifj'-- 
ing  is  bound  to  pay,  and  notice  be  given  to  him  and  he  refuse 
to  defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  the  other  party  is 
estopped  after  such  notice  from  disputing  it  or  from  claiming 
that  the  party  sued  was  not  bound  to  pay  it.-  Its  effect  is  to 
let  in  the  party  who  is  bound  to  indemnify  to  defend  the  suit 
against  the  indemnified  party  and  to  preclude  the  former  from 
showing,  when  sued  for  such  indemnity,  that  the  plaintiff  has 
no  claim  for  the  alleged  loss,  or  not  to  the  amount  alleged ;  that 
he  made  an  improvident  bargain,  and  that  the  defendant 
might  have  obtained  better  terms  if  the  opportunity  had  been 
given  to  him.'  It  is  not  necessary  to  the  production  of  this 
result  that  the  indemnitor  should  have  notice  in  writing,  or 
even  express  notice,  of  the  action ;  notice  may  be  implied  from 
his  knowledge  of  the  action  and  participation  in  its  defense.* 
A  formal  request  that  he  assume  the  defense  of  the  action  is 
not  essential.* 

In  such  actions  two  questions  arise :  first,  has  the  plaintiff  a 
legal  cause  of  action ;  second,  to  what  extent  has  he  been  dam- 
nified? The  indemnifying  party  is  entitled  to  his  day  in  court 
on  these  questions.  If  he  has  notice  to  defend  a  suit  brought 
against  another  who  has  a  right  of  recovery  over  against  him, 
[144]  that  opportunity  is  offered  him ;  and  the  right  to  defend 
at  his  expense  will  depend  on  his  answer,  and  he  cannot  be 
charged  with  costs  of  an  improvident  defense  or  one  made 
contrary  to  his  expressed  will.*    If  notice  cannot  be  given  it 

'Lowell  V.  Boston,  eta  R  Ca,  23  'Smith  v.  Compton,*8  R  &  Ad. 

Pick.  24 ;  Proprietors  of  L.  &  C.  v.  407 ;  French  v.  Parish,  14  N.  H.  496 : 

Lowell  H.  R  Co.,  109  Mass.  221 ;  Ot-  Port  Jervis  v.  Firat  Nat  Bank,  06 

tumwa  V.  Parks,  43  Iowa,  119 ;  Apgar  N.  Y.  550. 

V.  Hiler.  24  N.  J.  L.  812;  Beckley  v.  *  Barney  v.  Dewey,  13  Johns.  224: 

Munson,  22  Conn.  299;    Holmes  v.  Beei'8v.Pinney,12Wend.309;Heiser 

Weed.  24  Barb.  540;  Fisher  v.  Fal-  v.  Hatch,  8(5  N.Y.  614;  Port  Jervis  t. 

lows,  5  Esp.  171 ;  Bro<jklyn  v.  Brook-  Fii-st  Nat  Bank,  96  id.  650. 

ly n  City  R.  Co.,  67  Barb.  497 ;  Finckh  ^  Heiser  v.  Hatch,  supra. 

V.  Evers,  25  Ohio  St  82.  8  See  New  York  State  M.  Ina  Co.  T. 

2  Duffield  V.  Scott  8  T.  R  874.  Protection  Ins.  Ca,  1  Story,  45a 
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is  reasonable  that  the  indemnified  party  should  exercise  some 
judgment  whether  to  defend  or  not,  where  the  amount  is  un- 
liquidated or  the  demand  disputable.  Where  he  does  so  with- 
out notice  and  judgment  is  recovered  against  him  it  is  res  inter 
dm  acta  as  to  the  first  of  these  questions,  and  prima  facie 
evidence  on  the  second,  though  the  contract  of  indemnity  is 
general. 

§  87.  Same  subject.  There  are  not  the  same  reasons  for 
notice  to  the  party  ultimately  liable,  though  there  are  reasons 
for  notice,  where  the  action,  the  costs  of  which  are  claimed,  is 
brought  on  some  independent  contract,  or  is  the  alleged  result 
of  a  tortious  act  of  such  party ;  and  where  the  party  claiming 
for  the  costs  of  defending  such  action  defended  it  to  maintain 
his  own  legal  rights  derived  from  that  party,  and  does  not 
make  the  defense  in  his  interest,  he  may  still  have  his  recourse 
to  him  for  indemnity.  A  vendee,  having  a  warranty  of  title, 
may  defend  a  suit  brought  by  a  third  person  for  the  property 
without  consulting  his  vendor.  He  has  a  right,  as  between 
himself  and  the  latter,  to  retain  the  property  and  maintain, 
if  he  can,  the  title  warranted  to  him ;  he  is  not  obliged  to  con- 
tent himself  with  a  remedy  on  bis  warranty  and  acquiesce  in 
&ny  adverse  claim  that  may  be  set  up  unless  the  circumstances 
show  that  it  cannot  be  contested ;  he  may  defend  a  suit  brought 
on  his  own  warranty  made  to  his  vendee  on  the  faith  of  the 
warranty  of  his  vendor.  A  person  purchasing  from  another 
who  falsely  pretends  to  be  an  agent  may  sue  the  supposed 
principal  on  that  contract  to  enforce  it.  In  case  of  defeat  the 
expenses  of  such  litigation  are  the  natural  and  proximate  re- 
salt  of  the  breach  of  contract  and,  if  not  improvidently  in- 
cnrred,  are  recoverable  on  the  same  principle  as  expenses 
incurred  in  other  ways  after  a  breach  in  furtherance  of  the 
object  of  a  contract,  or  to  lessen  the  damages  which  would 
otherwise  result  from  its  infraction.  And  such  items  will 
presently  be  considered  as  a  distinct  topio.^ 

The  authorities  are  in  conflict  on  the  necessity  of  no-  [145] 
tice,  and  no  clear  rule  or  principle  can  be  deduced  from  them ; 
but  the  foregoing  views  appear  to  be  those  supported  by  the 
best  considered  cases  and  most  in  harmony  with  the  princi- 

'Hnghes  v.  Graeme,  83  L.  J.  (Q.  R)  835 ;  Ryerson  v.  Chapman,  66  Me.  561 ; 
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pies  applied  in  other  analogous  cases.  Under  certain  condi- 
tions a  notice  may  make  the  judgment  conclusive  evidence 
against  the  party  notilSed  in  favor  of  one  giving  the  notice 
and  having  a  right  of  recovery  over  against  him.  This  is  the 
case  where  notice  is  given  to  a  vendor  by  his  vendee  of  pro- 
ceedings founded  upon  an  adverse  title  which  becomes  para- 
mount.* So  in  case  of  other  warranties,  where  the  warrantee 
has  acted  upon  them  in  such  manner  as  was  within  the  con- 
templation of  the  parties  at  the  time  of  contracting,  as  by 
[146]  giving  like  warranty  and  has  been  sued  upon  it.*    It  is 

1  Thurston  v.  Bpratt,  53  Me.  202 ;  that  the  costs  were  not  recoverable, 
Boyd  V.  Whitfield,  19  Ark.  447;  Mar-  inasmuch  as  they  could  not  be  cod- 
latt  V.  Clary,  20  Ark.  251 ;  Harding  sidered  as  the  natural  consequence 
V.  Larkin,  41  IlL  413;  Castleton  v.  of  the  defendants'  default,  the  con- 
Miner,  8  Vt  209;  Crisfield  v.  Storr,  tracts  between  H.  and  the  plaintiffs, 
S6  Md.  129.  and  between  the  plaintiffs  and  the 

'Reggio  V.  BraggiotU,  7  Gush.  166 ;  defendants,  being  separate  and  inde- 

Collen  V.  Wright,  8  K  &  R  647;  pendent    Tlie  decision  of  the  court 

Randell  t.   Trimen,  18  C.  B.  786;  of  exchequer  was  in  favor  of  recov- 

Brown  v.  Haven,  87  Vt  489 ;  Moule  ery  for  these  costs.  Cleasby,  R,  said : 

V.  Garrett,  L.  R  7  Exch.  101 ;  Mors-  "  Now,    in    the   first   instance,    the 

le-Blanch  v.  Wilson,  L.  R  8  C.  P.  plaintiffs  could  obtain  very  little  in- 

227.  formation  to  guide  them  either  in  de- 

In  Baxendale  v.  London,  etc  Ry.  fending  the  action  or  in  settling  it 
CJa,  L.  R  10  Exch.  85,  the  case  was  They  could  not  pay  money  into 
that  H.  having  contracted  with  the  court  for  the  damage  done  by  the 
plaintiffs  who  were  carriers  for  the  water  to  the  pictures  was  difficult  to 
cai'riage  of  two  pictures  from  Lon-  ascertain  without  a  regular  inquiry 
don  to  Paris,  the  plaintiffs  contracted  by  persons  competent  to  deal  with 
with  the  defendants  for  the  carriage  the  matter.  Having  regard  to  the 
by  them  of  the  pictui'es  over  a  part  nature  of  the  claim,  we  certainly 
of  the  distance.  The  pictures  were  think  they  could  not  be  expected 
damaged  on  the  journey  by  the  de-  either  to  settle  the  claim  before  nc- 
fendants'  negligence.  H.  thei*eupon  tion  or  to  pay  money  into  court;  and 
brought  an  action  against  the  plaint-  we  think  it  was  the  necessary  conse- 
iffs,  who  gave  notice  of  it  to  the  de-  quence  of  the  defendants*  neglect 
fendants  and  requested  them  to  de-  that  the  plaintiffs  should  be  put  to 
fend  it  They  refused,  and  told  the  the  expense  of  ascertaining  in  a 
plaintiffs  to  take  their  own  course,  proper  way  the  amount  of  their  lia- 
The  latter  defended  the  action  bility  to  Harding,  in  order  that  they 
brought  against  them  by  H.  without  might  recover  over  against  the  de- 
success,  and  then  sued  the  defend-  fendants.  .  .  .  Clearly  the  plaint- 
ants  to  recover  not  only  the  damages  iffs  were  entitled  to  some  costs, 
found  by  the  jury  to  have  been  sus-  •  .  .  The  plaintiffs  are  entitled  to 
tained  by  H.,  but  also  the  costs  of  the  recover  from  the  defendants  all  costs 
unsuccessful  defense.  The  court  held  incurred  in  having  the  amount  of 
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a  part  of  the  contract  of  warranty  that  the  warrantor  shall 
defend  the  title;  and  by  the  warrantee  giving  notice  when 
the  title  is  attacked  two  objects  are  attained:  first,  it  gives 
the  defendant  the  advantage  of  the  better  information  which 
the  warrantor  is  supposed  to  possess  in  relation  to  the  title ; 
and  secondy  saves  the  necessity  of  trying  the  same  title  [147] 
again  in  an  action  against  the  warrantor.  The  notice  to  the 
latter  makes  him  privy  to  the  record,  and  he  is  bound  by  it  to 
the  extent  to  which  his  rights  have  been  tried  and  adjudged ; 
and,  in  an  action  against  him  at  the  suit  of  the  warrantee,  in 
addition  to  the  record,  all  that  is  necessary  to  be  shown  is 

their  liability  ascertained.     .     .     .  law  upon  this  question  is  given  in 
Tbey  are  not  entitled  to  the  costs  of  Hammond  v.  Bussey,  20  Q.  R  Div. 
^7  <lefeD8e  peculiar  to  themselves,  (1887),  79,  where  Baxendale  v.  Lon- 
8Qch  as  that  they  were  mere  for-  don,  etc.  Ry.  Ca,  BuprOy  is  distin- 
^^Bnling  agents  and  not  carriers."  guished.    The   question   decided  is 
But  a  different  view  was  taken  in  thus  stated  by  the  reporter :  ''Thede- 
the  exchequer  chamber.    Coleridge^  fendant  contracted  for  the  sale  of 
GL  J^  said :  **  The  defense  was  not,  in  coal  of  a  particular  description  to  the 
m7JQ<^ent,  a  reasonable  defense,  plaintiffs,  knowing  that  they  were 
It  was  without  any  foundation  in  buying  such  coal  for  the  purpose  of 
law,  and  there  was  no  authority  from  reselling  it  as  coal  of  the  same  de- 
the  defendants,  either  express  or  im-  scription.    The  plaintiffs  did  so  re- 
plied, to  set  it  up.    This,  however,  sell  the  coaL    The  coal  delivered  by 
does  not  dispose  of  the  whole  of  the  the  defendant  to  the  plaintiffs  under 
plamtifb*  claim.    For  it  may  be  said,  the  contract  and  by  them  delivered 
'Tnie^  the  defense  was  ill-advised  to  their  sub-vendees  did  not  answer 
and  ansathoriased ;  still  the  plaintiffs  such  description,  but  this  could  not 
were  obliged  to  do  something  to  as-  be  ascertained  by  inspection  of  the 
certain  Uieir  liability,  and  they  at  coal,  and  only  became  apparent  upon 
le&st  are  entitled  to  such  an  amount  its  use  by  the  sub-vendeea    Thesub- 
of  costs  as  they  would  have  incurred  vendees  thereupon  brought  an  action 
had  they  allowed  judgment  to  go  by  for  breach  of  contract  against  the 
default  upon  a  writ  of  inquiry.'  But  plaintiffs.    The  plaintiffs  gave  notice 
1  think  this  contention  fails  also  be-  of  the  action  to  the  defendant,  who, 
cauae  it  seems  to  me  that  the  whole  however,  repudiated  all  liability,  in- 
of  the  costs  were  incurred  for  the  sistlng  that  the  coal  was  according 
plaintifla*  own  benefit,  and  were  not  to  contract    The  plaintiffs  defended 
in  any  sense  the  natural  and  proxi-  the  action  against  them,  but  at  the 
mate  resolt  of  the  defendants' breach  trial  the  verdict  was  that  the  coal 
of  duty."    Keating,  Quain  and  Lush,  was  not  according  to  contract,  and 
JJ.,  were  of  the  same  opinion,  and  the  sub-vendees  accordingly  recov- 
thooght  the  damages   too    remote,  ered  damages  from   the   plaintiff& 
The  case  of  Mors-le-£Ianch  v.  Wilson,  The  plaintiffs  thereupon  sued  the  de- 
nipra,  was  overruled.  fendant  for  breach  of  contract^  claim- 
llw  latest  exposition  of  English  ing  as  damages  the  amount  of  the 
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that  his  title  was  in  issue,  and  judgment  given  upon  it.^  The 
warrantor  is  at  liberty  to  show  any  other  fact  not  involved  in 
that  adjudication  which  will  be  beneficial  to  his  defense,  as 
that  the  defect  of  title  arose  after  he  sold  the  property,  and, 
therefore,  that  he  had  no  interest  in  the  determination  of  the 
question  tried.^ 

§  88.  Expenses  inenrred  to  prevent  or  lessen  damnges. 
[148]  Fifth,  such  losses  may  consist  of  labor  done  and  ex- 
penses incurred  to  prevent  or  lessen  damages  which  would 
otherwise  result  from  the  defendant's  default  or  misconduct. 
The  law  imposes  upon  a  party  injured  by  another's  breach  of 
contract  or  tort  the  active  duty  of  using  all  ordinary  care  and 
making  all  reasonable  exertions  to  render  the  injury  as  light 
as  possible.  If  by  his  negligence  or  wilfulness  he  allows  the 
damages  to  be  unnecessarily  enhanced,  the  increased  loss,  that 
wliich  was  avoidable  by  the  performance  of  his  duty,  falls 
upon  him.^    This  is  a  practical  duty  under  a  great  variety  of 

damages  recovered  from  them  in  the  v.  Space,  63  Barb.   177 ;   Rexter  v. 

uctioQ  by  their  sub-veDdees,  and  the  Starin,  78  N.  Y.  601 ;  Huntingdon  v. 

costs  which  liad  been  incurred  in  Ogdensburgh,  etc.  R.  Ca,  83  How. 

sucli  action/'    Liability  for  costs  was  Pr.  416 ;  Worth  v.  Edmonds,  53  Barb, 

denied.    Held,  that  the  defense  of  40 ;  Ckietigan  v.  Mohawk,  etc  R  Co. 

the  previous  action  being,  under  the  2  Denio,  609 ;  Taylor  v.  Read,  4  Paige, 

circumstances,  reasonable,  the  costs  572 ;  Dillon  v.  Anderson,  48  N.  T 

incurred  by  the  plaintiffs  as  defend-  231 ;  Dorwin  v.  Potter,  5  Den^o.  306 

ants  in  such  action  were  recoverable  Hochster  v.  De  la  Tour,  2  K  &  B. 

under  the  rule  in  Hadley  v.  Baxen-  678 ;  Loker  v.  Damon,  17  Pick.  284 

dale  as  being  damages  which  might  French   v.  Yining,  102   Mass.  182 

reasonably  be  supposed  to  have  been  Cherry  v.  Thompson,  L.  R  7  Q.  R 

in  the  contemplation  of  the  parties,  578;  Driver  v.  Maxwell,  56  Ga.  11 

at  the  time  when  they  made  the  con-  Roper  v.  Johnson,  L.  R  8  C.  P.  167 

tract,  as   the   probable  result  of  a  Simpson  v.  Keokuk,  84  Iowa,  568 

breach  of  it  Beymer  v.  McBride,  87  Iowa,  114 

1  Davis  V.  Wilboume,  1  HiU  (a  C.^  Frost  v.  Knight,  L.  R  7  Exch.  Ill 

27 ;  Miner  v.  Clark,  15  Wend.  425 ;  Hecksher  v.  McCrea,  24  W^end  804 

Barney  v.  Dewey,  18   John&  225 ;  Davis  v.  Fish,  1  G.  Greene,  406 ;  Al- 

Pickett  V.  Ford,  4  How.  (Miss.)  246 ;  lender  v.  C,  R  L  &  P.  R  Ca,  37 

Colbum  V.  Pomeroy,  44  N.  H.  19.  Iowa,  264 :  Dobbins  v.  Duquid,  65 

3  Thurston  v.  Spratt,  52  Me.  202.  111.  464;  Chamberlain  v.  Morgan,  68 

'Sherman   Center    Town   Ca    v.  Pa.  St  168;  New  Orleans,  eta  Ca  v. 

Leonard,  46  Kan.  354 ;  Fowle  v.  Pai*k,  Echols,  54   Miss.    264 ;  Hathom   v. 

48  Fed.  Rep.  780;  Pennsylvania  R  Richmond,  48  Vt  557;  Pinney  v.  An- 

Co.  V.  Washburn,  50  id.  835 ;  HamiU  drus,  41  Yt  681 ;  Bradley  v.  Denton, 

ton  V.  McPherson,  28  N.  T.  72 ;  Gillis  8  Wis.  557 ;  Gordon  v.  Brewster,  7 
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circumstances,  and  as  the  damages  which  are  suffered  by  a 
failure  to  perform  it  are  not  recoverable  it  is  of  great  impor- 
tance. Where  it  exists  the  labor  or  expense  which  its  per- 
formance involves  is  chargeable  to  the  party  liable  for  the 
injury  thus  mitigated;  in  other  words  the  reasonable  cost  of 
the  measures  which  the  injured  party  is  bound  to  take  to  les- 
sen the  damages,  whether  adopted  or  not,  will  measure  the  com- 
pensation the  party  injured  can  recover  for  the  injury  or  the 
part  of  it  that  such  measures  have  or  would  have  prevented.* 
This  is  on  the  principle  that  if  the  efforts  made  are  successful 
the  defendant  will  have  the  benefit  of  them ;  if  they  prove 
abortive  it  is  but  just  that  the  expense  attending  them  shall 
be  borne  by  him.* 

^i&  855;  Fitzpatrick  t.  Boston  Sc  with  commissioDP,  and  other  expenses 

M*  R  (Me.X  24  AU.  Rep.  482.  of  resale,  from  the  first  purchaser. 

^  Id. ;  Monroe  t.  Lattin,  25  Kan.  If  the  party  entitled  to  the  benefit  of 

^1 ;  Board  of  Comers  ▼.  Amett,  116  a  contract  can  protect  himself  from 

Ind.  488;  Texas  &  P.  Ry.  Ca  t.  Levi,  a  loss  arising  from  a  breach  at  a 

59  Texas,  674 ;   Long  ▼.  Clapp,  15  trifling  expense  or  with  reasonable 

^^  417,  quoting  the  text  exertions,  he  fails  in  social  duty  if 

*  Watson    V.    Proprietors    Lisbon  he  omits  to' do  so,  regardless  of  the  in- 

^■^ge,  14  Me.  201 ;  Summers  v.  Tar-  creased  amount  of  damages  for  which 

ii^J.  123  Ind.  560.  he  may  intend  to  hold  the  other  con- 

In  Miller  v.  Mariner's  Church,  7  tracting  party  liable.    Qui  non  pro- 

He.  51,  is  a  sound  exposition  of  this  hibetf  cum  prohibere  possit,  jubet. 

<*^ty.  Weston,  J.,  said :  '*  M  the  party  A  nd  he  who  has  it  in  his  power  to  pre- 

inJQued  has  it  m  his  power  to  take  "^ent  an  injury  to  his  neighbor  and 

ii^casQreB  by  which  his  loss  may  be  does  not  exercise  it  is  often  in  a  moral, 

^  aggravated  this  will  be  exi>ected  if  not  in  a  legal,  point  of  view,  ac- 

of  him.   Thus  in  a  contract  of  assur-  countable  for  it    The  law  will  not 

^ce,  where  the  assured  may  be  en-  permit  him  to  throw  a  loss,  resulting 

^(1^  to  recover  for  a  total  loss,  he,  from  a  damage  to  himself,  upon  an- 

or  the  master  employed  by  him,  be-  other,  arising  from  causes  for  which 

oonies  the  agent  of  the  assurer  to  the  latter  may  be  responsible,  which 

^^0  and  turn  to  the  best  account  the   party   sustaining   the    damage 

>och  of  the  property  assured  as  can  mightby  common  prudence  have  pre- 

^ppeaerved.    The  purchaser  of  per-  vented.    For  example,  a  party  con- 

ishable  goods  at  auction  fails  to  com-  tracts  for  a  quantity  of  bricks  to 

pi^te  hiB  contract    What  shall  be  build  a  house,  to  be  delivered  at  a 

^ODe?  8hall  the  auctioneer  leave  the  given  time ;  and  engages  masons  and 

S^  to  perish  and  throw  the  whole  carpenters  to  go  on  with  the  work. 

^^POD  the  purchaser?   That  would  The   bricks   are   not   delivered.    If 

^  to  aggravate  it  unreasonably  and  other  bricks  of  an  equal  quality  and 

^necesearily.    It  is  his  duty  to  sell  for  the  stipulated  price  can  be  at 

'^^Oi  a  second  time,  and  if  they  bring  once  purchased  on  the  spot  it  would 

fe«  he  may  recover  tlie  difference,  be   unreasonable,   by  neglecting  to 
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[149]  When,  after  a  contract  has  been  entered  into,  notice  is 
given  by  one  of  the  parties  that  it  is  rescinded  on  his  part,  he 
is  only  liable  for  such  damages  and  loss  as  the  other  has  suf- 
[160]  fered  by  reason  of  such  rescinding;  and  it  is  the  duty 
of  the  latter,  upon  receiving  such  notice,  to  save  the  former 
as  far  as  it  is  in  his  power  all  further  damages  though  to  do  so 
may  call  for  affirmative  action.^  If  a  person  hired  for  service 
for  a  given  term  is  wrongfully  dismissed  he  is  entitled  to  the 
stipulated  wages  for  the  term  of  his  engagement  if  that  is 
his  loss.  It  is  prima  facie  his  loss ;  but  the  law  imposes  on 
him  the  duty  to  seek  other  employment;  and  to  the  extent 
that  he  obtains  it  and  earns  wages,  or  might  have -done  so,  his 
damages  will  be  reduced.'  In  an  action  for  damages  resulting 
from  alleged  defects  in  the  construction  of  a  building  so  that 
the  roof  leaked  and  injured  the  interior  work  or  property 
therein,*  or  for  breach  of  a  contract  to  repair  a  building  from 
which  similar  injuries  ensued,*  or  for  injury  to  crops  through 
default  of  the  defendant  in  fiot  building  or  repairing  a  fence, 
or  his  tortious  opening  of  the  same,'  where  the  party  suffering 

make  the  purchase,  to  claim  and  re-  stop  the  fire.  Bevier  t.  D.  &  H.  G. 
ceive  of  the  delinquent  party  dam-  Ca,  18  Hun,  254 ;  Milton  v.  Hudson 
ages  for  the  workmen,  and  tlie  River  &  Ca,  87  N.  Y.  214.  See 
amount  of  rent  wliich  might  be  ob-  O'Neill  v.  New  York,  eta  Ry.  Ca,  45 
tained  for  the  house  if  it  had  been  Hun,  458^  as  to  an  excuse  for  non- 
built  The  party  who  is  not  charge-  performance  of  duty, 
able  with  a  violation  of  his  contract  ^  Dillon  v.  Anderson,  43  N.  Y.  281. 
should  do  the  best  he  can  in  such  ^  Borden  Mining  Ca  v.  Barry,  17 
cases ;  and  for  any  unavoidable  loss  Md.  419 ;  Sutherland  v.  Wyer,  67  Me. 
occasioned  by  the  failure  of  the  other  64 ;  Gillis  v.  Space,  68  Barb.  177 : 
he  is  justly  entitled  to  a  liberal  and  Heavilon  v.  Kramer,  81  Ind.  241 ; 
complete  indemnity."  Heilbroner  v.  Hancock,  88  Texas,  714 ; 
In  Hogle  v.  New  York,  eta  R  Ca,  Howard  v.  Daly,  61  N.  Y.  862;  Will- 
28  Hun,  868,  the  trial  court  refused  iams  v.  Cliicago  Coal  Ca,  60  IlL  149. 
to  charge  tliat  when  plaintiff  discov-  *  Mather  t.  Butler  Ca,  28  Iowa, 
ered  a  fire  on  his  premises  he  could  258 ;  Haysler  v.  Owen,  61  Ma  270L 
not  recover  for  subsequent  damages  ^  Dorwin  v.  Potter,  5  Denio,  d06 ; 
if  he  neglected  to  use  reasonable  Cook  v.  Soule,  56  N.  Y.  420 ;  Thomp- 
practicable  means  to  suppress  %  on  son  v.  Shattuck,  2  Met  615. 
the  ground  that  the  fire  was  not  at-  ^  Andi-ews  v.  Jones,  86  Texas,  149 ; 
tributable  to  his  fault.  This  was  Campbell  v.  Miltenberger,  26  La. 
considered  as  not  bemg  far  from  say-  Ann.  72;  Loker  ▼.  Damon,  17  Pick, 
ingthat  he  might  do  what  he  could  284;  Fisher  v.  Goebel,  40  Ma  475; 
to  increase  it  He  was  bound  to  use  Waters  v.  Brown,  44  Mo.  802 ;  St 
all  reasonable  efforts  in  his  power  to  Louis,  eta  Ry.  Co.  v.  Ritz,  88  Kan. 
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from  the  injury  is  aware  of  the  fact  and  the  cause  and  that  by 
a  little  timely  labor  and  expense  the  damage  could  be  avoided, 
the  law  imposes  the  duty  on  him  to  stay  the  injury,  when  he 
is  in  a  favorable  situation  to  do  it,  and  enforces  the  duty  b}^ 
confining  his  redress  for  the  injury  thus  avoidable  to  compen- 
sation for  the  necessary  and  proper  means  of  prevention.* 
The  dnty  in  such  cases  is  not  arbitrarily  imposed  on  the  injured 
party  and  exacted  of  him  in  all  cases,  to  do  or  amend  the 
work  of  the  other  party,  or  to  finish  it ;  but  only  when  in  view 
of  all  the  circumstances  of  the  particular  case  it  is  a  reason- 
able duty  which  he  ought  to  perform  instead  of  passively 
allowing  a  greater  damage.  Where  the  party  whose  duty  it 
is  primarily  to  do  the  work  necessary  to  fulfill  the  contract 
and  to  prevent  damage  from  past  failure  or  to  stay  in-  [151] 
juries  resulting  from  his  negligence  or  other  wrong  is  in  pos- 
session or  has  equal  knowledge  and  opportunity,  he  alone  may 
be  looked  to  to  fulfill  that  «duty,  and  it  will  not  avail  him  to 
say  the  injured  party  might  have  lessened  the  damages  by 
performing  the  duty  for  him.' 

§89.  Same;  between  vendor  and  vendee.  If  the  party 
claiming  damages  is  a  purchaser  he  can  recover  no  more  than 
it  would  cost  him  with  reasonable  diligence  to  supply  himself 
with  the  same  property  by  resort  to  the  market  *  or  other 
source  or  means  of  supply.*  So  where  property  is  sold  with 
a  warranty  of  fitness  for  a  particular  purpose,  if  it  be  of  such 
a  nature  that  its  defects  can  be  readily,  and  in  fact  are,  ascer- 
tained, yet  the  purchaser  persists  in  using  it,  whereby  losses 
and  expenses  are  incurred,  they  come  of  his  own  wrong  and 
he  cannot  recover  damages  for  them  as  consequences  of  the 

404 ;  Same  ▼.  Sharp,  27  id  184 ;  Smith  Ward,  16  HI  522 ;  Flynn  t.  Trask,  1 1 

T.  C.  G  &  D.  R.  Ca,  88  Iowa,  518.  AlleD,    650;   Priest   v.  Nichols,  116 

*  Sherman    Center   Town   Ca    v.  Mass.  401 ;  Gardner  v.  Smith.  7  Mich. 

Uooaid,  46  Kan.  354.  410 ;  St  Loais,  eta  Ky.  Ca  v.  Mackic, 

^MyeiB  V.   Burns,  85  N.  Y.  269;  71  Texas,  491. 

Hexter  T.  Knox,  68  id.  561;  Schwin-  » Parsons  v.  Sutton,  66  N.  Y.  92: 

ger  T.  Raymond,  83  id.  192 ;  Keyes  v.  McHose  v.  Fulmer,  78  Pa.  St  865 ; 

Western  Vt  a  Ca,  34  Vt  81 ;  Hays-  Gainsford  v.  Carroll,  2  R  &  C.  624 ; 

ler  V.  Owen,  61  Ma  270 ;  Fisher  v.  Barrow  v.  Amaud,  8  Q.  B.  604, 

Goebel,  40  Ma  475 ;  Green  v.  Mann,  *  Benton  v.  Fay,  64  111.  417 ;  Bey- 

11  HL  618;  Waters  v.  Brown,  44  Mo.  mer  v.  McBrlde,  87  Iowa,  114 ;  Grand 

308;  Smith  ▼.  Chicago,  etc.  R.  Co.,  Tower  Co.  v.  Phillips,  23  Wall.  471; 

38  Iowa»  518 ;  Chicago,  eta  R.  Ca  v.  Hinde  v.  Liddell,  L.  R  10  Q.  Bw  265. 
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breach  of  warranty.*  A.  sold  to  B.  a  quantity  of  pork  in 
barrels  with  a  warranty  that  the  barrels  would  not  leak;  B. 
stored  it  in  a  suitable  place,  but  found  afterwards  that  some 
of  the  barrels  were  leaking.  In  order  to  preserve  the  pork  he 
filled  the  leaking  barrels  from  time  to  time  with  new  brine; 
but  they  continued  to  leak  and  a  considerable  quantity  of  the 
pork  was  spoiled.  B.  did  not  give  notice  to  A.  of  the  condi- 
tion of  the  barrels,  nor  offer  to  return  the  pork.  It  was  the 
established  practice  among  persons  dealing  in  pork,  of  which 
B.  was  presumed  to  be  cognizant,  where  the  leaking  of  the 
barrels  continued  after  they  had  been  filled  with  new  brine,  to 
take  out  the  pork  and  repack  it  in  new  barrels.  In  a  suit 
brought  by  A.  for  the  price  of  the  pork,  B.  claimed  a  deduc- 
tion of  the  damages  for  breach  of  the  warranty;  it  was  held 
that  the  only  deduction  he  was  entitled  to  was  the  sum  which  he 
[162]  would  have  been  compelled  to  pay  for  new  barrels  in  the 
place  of  the  leaky  ones,  and  for  the  repacking  of  the  pork  in 
them.  If  B.,  without  knowledge  that  the  barrels  were  leaky,  and 
without  care  in  informing  himself  of  their  condition,  had  suf- 
fered the  pork  to  remain  in  them  for  a  reasonable  time,  and  it 
had  thereby  become  spoiled,  he  could  have  recovered  in  an  ac- 
tion on  the  warranty  the  value  of  the  pork  spoiled.  But  as  he 
knew  that  the  barrels  were  leaky  and  might  have  prevented 
the  injury  to  the  pork  by  procuring  new  ones  and  repack- 
ing it,,  the  loss  of  the  pork  should  be  regarded  as  attributable 
to  his  own  want  of  care  rather  than  to  the  defect  of  the  bar- 
rels.' 

§  90.  Same  subject ;  extent  of  the  duty.  The  principle 
that  the  injured  party  must  reasonably  exert  himself  to  pre- 
vent damage  applies  alike  to  cases  of  contract  and  tort.'  He 
is  not  required  to  commit  a  tort  to  prevent  damages;*  nor  to 
anticipate  and  provide  against  a  threatened  trespass.^  The 
plaintiff  had  a  lease  of  a  grazing  farm,  which  he  had  occasion 
to  use  to  its  capacity  in  grazing  his  cattle  intended  for  sale ; 

1  Draper  v.  Sweet,  66  Barb.  145 ;    See  WiDg  Chung  v.  Los  Angeles,  47 
Maynai-d  v.  Maynard,  49  Vt  297.  Cal.  531. 

2  Hitchcock  V.  Hunt,  28  Conn.  848.  ^Plumtner  v.  Penobscot  L.  As8*n, 
» Sutherland  V.  Wyer.  67  Me.  64.  67  Me.  86:i;  Reynolds  v.  Chandler 
4  Wolf  V.  St  Louis  W.  Co..  15  CaL    River  Co.,  48  Me.  5ia    See  Driver  v. 

819 ;  Hubbell  v.  Meigs,  50  N.  Y.  480.    Western  U.  R.  Ca,  82  Wis.  669. 
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the  defendant  wrongfully  turned  other  cattle  of  his  own  upon 
the  farm  and  persisted  against  the  plaintififs  remonstrance  in 
keeping  them  there ;  in  consequence  the  plaintiff  suffered  seri- 
oas  loss  to  his  stock  for  want  of  sufficient  pasturage.  It  was 
held  not  to  be  the  duty  of  the  plaintiff  under  such  circum- 
stances to  provide  other  pasturage  for  his  cattle  to  lessen 
damages  in  exoneration  of  the  defendant.*    The  efforts  made 

1  Gilbert  V.  Kennedy,  S2  Mich.  117.  by  reasonable  diligenca  But,  if  he 
lo  this  case  the  duty  in  question  is  come  to  the  same  field,  aud  wrong- 
recognized,  but  Christiancy,  J.,  said :  fully  turn  his  cattle  in  with  mine, 
**  Whether  it  is  applicable  at  all  to  neither  taking  nor  claiming  any  ex- 
the  facts  of  the  present  case  is  only  elusive  possession,  and,  as  often  I 
important,  so  far  as  it  bears  on  the  turn  his  cattle  out,  he  ])erBists  in  turn- 
doty  of  the  plaintiff,  when  the  de-  ing  them  in  again  till  I  find  it  im- 
fendant's  cattle  were  wrongfully  practicable  to  keep  them  out  without 
turned  in,  to  remove  his  own  cattle  coming  to  blows,  and  cease  to  at- 
from  the  pasture  before  they  should  tempt  it,  and  my  cattle  from  this 
be  injuriously  affected  by  the  over-  cause  are  deprived  of  necessary  feed, 
feeding  of  the  defendants  cattle ;  or  and  I  resort  to  a  suit  as  my  only 
to  prevent  at  any  particular  time  fur-  remedy,  which  is  substantially  the 
ther  injury  from  this  cause.  .  •  .  present  case,  atwhat  particular  point 
The  rule  in  question  (if  based  upon  in  this  series  of  tortious  conduct  does 
the  Rupposed  duty)  is  simply  one  of  good  faith  to  him  require  me  to  turn 
good  faith  and  fair  dealing.  If  a  man  my  own  cattle  from  my  own  field 
tortioQsIy  injures  the  roof  of  my  and  find  pasture  for  them  elsewhere 
dwelling,  and  I  obstinately  leave  it  to  save  him  from  liability  for  their 
in  that  condition,  and,  having  the  op-  further  injury  from  his  repeated  or 
portuntty,  refuse  or  neglect  to  repair  continuous  wrongs?  Have  I  not  a 
unto  the  furniture  and  the  bedding  better  right  to  insist  that  he  shall, 
in  the  house  are  injured  or  destroyed  and  to  presume  that  he  will,  relent, 
hy  the  rains,  I  cannot  recover  of  him  and  cease  the  continuance  of  his  tor- 
for  thb  injury  to  my  furniture  and  tious  acts  than  he  has  to  claim  that  I 
hedding,  which  I  might  have  avoided  shall  remove  my  cattle  from  my  own 
hj  timely  repairs.  And  if  a  man  field  and  leave  it  to  him?  Is  it  not 
come  to  my  field,  where  my  cattle  rather  his  duty  to  cease  the  continu- 
are  grazing,  turn  them  out  into  the  ance  of  his  wrongs  Chan  mine  to  give 
street,  and  turn  his  own  cattle  in,  up  my  acknowledged  right?  The 
thus  ousting  me  from  the  possession,  damages,  in  such  a  case,  are  in  no 
and  claiming  and  holding  exclusive  proper  sense  increased  by  any  act  or 
pOBseesion  against  me,  I  cannot  leave  negligence  of  mine,  but  by  the  con- 
my  cattle  in  the  street  to  starve,  and  tinuance  of  his  own  tortious  conduct 
then  charge  him  with  their  full  value.  As  to  the  question  of  duty,  as  well 
ifit  be  practicable  by  reasonable  effort  might  it  be  said  if  he  had  repeatedly 
on  my  part  to  procure  other  pasture  assaulted  and  beaten  me  and  my 
or  feed  for  them ;  but  I  can  recover  family  in  my  own  house,  and  de- 
only  such  damages  as  I  have  suffered  clared  his  intention  of  repeating  the 
beyond  what  I  might  have  avoided  process  as  long  as  we  should  remain 
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to  reduce  the  effects  of  the  wrong  mast  be  confined  to  such 
as  are  reasonable  and  made  in  good  faith.^  The  expense  re- 
sulting from  them  can  be  recovered  only  to  the  extent  that 
it  is  within  the  loss  which  would  otherwise  have  been  sus- 
tained.' If  the  courts  can  protect  the  rights  of  the  injured 
party  he  must  resort  to  them  instead  of  using  his  individual 
efforts  to  counteract  the  wrong  being  done.* 
[163]  A  surety  is  not  bound  to  pay  his  principal's  debt  as  a 
duty  to  prevent  the  costs  incident  to  a  suit  for  its  collection.* 
Any  loss  or  expense  occasioned  by  an  attempt  to  avoid  pay- 
ment of  an  obligation  cannot  be  contemplated  by  the  parties 
as  a  subject  of  indemnity,  the  true  meaning  of  the  contract 
[154]  being  that  if  the  surety  pays  voluntarily  he  shall  be  re- 
imbursed ;  if  he  is  compelled  by  suit  to  pay  he  shall  also  be  in- 
demnified for  his  costs  and  expenses.  Flight  to  avoid  payment 
of  the  debt  is  an  accident  whollv  unforeseen,  and  its  conse- 
quences  cannot  be  considered  as  provided  for.  The  principal 
had  a  right  to  calculate  upon  the  surety's  ability  to  pay,  and 
did  not  stipulate  to  save  him  harmless  from  anything  but  the 
payment  of  money.  If  the  surety  were  put  in  prison  or  if 
bis  goods  were  sold  at  a  sacrifice,  these  would  not  be  legal 
grounds  of  suit  for  indemnity  because  they  might  be  avoided 
by  payment,  which  he  must  be  considered  as  stipulating  he 
could  make.* 

If  work  is  improperly  done  or  is  not  done  within  the  agreed 
time,  but  is  of  use  to  and  appropriated  by  the  employer, 

there,  it  would  be  my  duty  to  remove  cattle  out  to  prevent  further  injury, 

mysQlf  and  family  from  the  house  to  it  would  then,  as  to  such  cattle,  be* 

avoid  increasing  the  damages  whieh  come  his  duty  to  make  a  reasonable 

might  otherwise  accrue  from  his  fur-  eflFort  to  procure  other  food  or  pant- 

ther  continuanoe  or  repetition  of  the  urage  for  them,  in  the  most  prudent 

like  conduct  way  he  reasonably  could.**  See  Law- 

'*Tliere  was  no  duty  resting  upon  son  v.  Price,  45  Md.  12S. 

the  plaintiff  at  any  time  to  remove  ^  Murphy  v.  McGraw,  74  Mich.  818 ; 

his  cattle  and  procure  pasturage  for  Ellis  v.  Hilton,  78  id.  150. 

them    elsewhere  if  this  could  have  'Ibid.;  St  Louis,  eta  Ry.  Ca  ▼. 

been  done.  In  perfect  good  faith,  the  Bitz,  88  Kan.  404. 

plaintiff  had  a  right  to  keep  his  cattle  *  Fowle  v.  Park,  48  Fed.  Rep.  789. 

there,  and  to  hold  the  defendant  lia-  *  McKee  v.  Campbell,  27  Mich.  497 ; 

ble  for  the  continuous  injury  arising  Holmes  v.  Weed,  24  Barlx  546L 

from  his  continuous  wrong.    But  if  >  Hayden  v.  Cabot»  17  Mass.  169. 
the  plaintiff  chose  to  take  any  of  his 
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the  gttanium  meruit  claim  for  it  is  reducible  by  allowance  of 
the  damages  for  failure  to  perform  the  contract  in  manner 
and  time;  but  in  such  a  case  if  the  employer  can  protect  him- 
self from  damage  by  reason  of  the  defective  or  dilatory  work 
at  a  moderate  expense,  or  by  ordinary  and  reasonable  efforts, 
he  is  bound  to  do  so,  and  he  can  charge  the  delinquent  party 
therefor,  and  with  the  damages  which  could  not  be  thus 
avoided.^ 

In  case  of  wrongful  injury  to  person  or  property  the  in- 
jured party  is  required  to  use  reasonable  exertion  to  lessen  or 
moderate  the  resulting  damage.^  Land  adjacent  to  a  railroad 
was  flooded  by  water  turned  on  to  it  by  the  construction  of 
the  road;  it  got  into  the  cellar  of  the  house  thereon  and  injured 
the  walls.  It  was  held  that  the  owner  was  bound  to  use  rea- 
sonable care,  skill  and  diligence  adapted  to  the  occasion  to  pre- 
vent this  consequence,  notwithstanding  the  wrongful  agency 
of  the  railroad  company  in  turning  the  water  upon  the  prem- 
ises.'  Kecovery  cannot  be  had  against  a  notary  for  negligent 
omission  to  give  notice  of  protest  to  an  indorser  where  the 
holder  could  but  would  not  resort  to  other  grounds  for  charg- 
ing the  latter.*  Persons  whose  goods  are  destroyed  by  a  riot- 
ous mob  in  a  city  are  not  entitled  to  recover  from  the  [156] 
city  the  value  of  the  goods  destroyed  unless  such  persons,  if 
they  had  knowledge  of  the  impending  peril,  use  reasonable 
diligence  to  notify  the  mayor  or  sheriff  of  the  threatened  riot 
and  the  apprehended  danger  to  their  property.*  The  owner 
of  land  on  which  a  personalty  tax  has  been  irregularly  charged 
^y  a  tax  collector  will  be  denied  any  remedy  against  him 
therefor  if  it  is  in  the  power  of  the  former  with  very  little 
trouble  and  expense  to  appear  before  the  board  or  tribunal 
having  authority  in  the  premises  and  procure  a  correction." 
A  party  interested  in  a  decree  for  a  fund  invested  can  claim 
no  indemnity  for  depreciation  of  the  fund  during  his  delay  to 
enforce  the  decree,  it  being  his  duty  to  apply  seasonably  to 

*  Davis  V.  Fish,  1  G.  Greene,  406 ;  »  Chase  v.  New  York  C  R  Ca,  24 

Mather  ▼.  Butler  Ca,  28  Iowa,  259.  Barb.  273. 

'French  v.  Vining,  102  Mass.  182;  *  Franklin  v.  Smith,  21  Wend.  624. 

ABender  t.  Q,  R.  L  &  P.  R.  Cot,  87  » Wing  Chung  v.  Los  Angeles,  47 

Iowa,  264;  The  Baltimore,  8  Wall.  Cal.  581. 

877 ;  little  v.  McGuire,  43  Iowa,  447.  «  State  v.  Powell,  44  Ma  486 ;  Wright 

V.  Keitli,  24  Me.  15a 
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the  court  for  its  enforcement.*  A  claimant  of  damages  is 
bound  to  accept  reasonable  offers  of  the  other  party  or  a  third 
person  having  direct  reference  to  the  subject  of  the  loss  which 
would  have  the  effect  of  reducing  or  preventing  damage.* 
Where  damages  can  thus  be  saved  by  timely  preventive  meas- 
ures by  the  injured  party  it  is  his  duty  to  exert  himself  for 
that  purpose ;  but  he  has  a  correlative  rigTii  in  simila^r  cases 
to  employ  other  means  to  attain  the  object  of  the  contract 
broken  which  was  within  the  contemplation  of  the  parties  at 
the  time  of  contracting,  or  to  extricate  himself  from  any  pre- 
dicament in  which  the  wrong  complained  of  may  have  placed 
him.' 

§  91.  Employer  may  finish  work  at  contractor's  expense. 
On  failure  of  a  contractor  to  finish  his  contract  the  employer 
may  cause  it  to  be  done  by  others,  and  the  reasonable  sum 
required  to  be  paid  therefor  maj^  be  recovered  of  the  delin- 
quent party.*  One  who  has  contracted  for  the  shipment  of 
[166]  goods,  or  to  be  carried  as  a  passenger,  may  employ  other 
reasonable  means  of  transportation  if  the  carrier  fails  to  ful- 
fill his  contract,  and  recover  the  excess  of  cost  as  well  as  other 
damages.'  The  question  whether  the  expense  of  the  substi- 
tuted mode  of  conveyance,  as,  indeed,  whether  any  expense 
for  a  substituted  performance  or  to  counteract  the  injurious 

1  Carson's  £z*r  ▼.  JenniDgs,  1  Wash,  breach  of  this  covenant  it  was  shown 
C.  G.  129.  that  the  value  of  the  adjoining  lands 

2  Dobbins  t.  Duquid,  65  111.  464 ;  of  the  plaintiff  was  not  diminished 
Parsons  v.  Sutton,  66  N.  Y.  92 ;  Bey-  by  the  non-observance  of  the  cove- 
mer  v.  McBride,  37  Iowa»  114 ;  Bisher  nant  to  anything  like  the  sum  which 
v.  Richards,  9  Ohio  St  495.  it  would  have  cost  to  build  the  wall 

'  Hoffman  v.  Union  Ferry,  68  N.  Y.  The  measure  of  damages  was  held  to 

3B5 ;  Kelsey  v.  Remer,  43  Conn.  129 ;  be  the  difference  between  plaintiff's 

Williams  v.  Vanderbilt,  28  N.  Y.  217;  position  with  and  without  the  wall, 

James  v.  Hodsden,  47  Vt  127.  and  the  cost  of  building  it  was  not 

4  Clark  V.  Kussell,  110  Mass.  133;  the  correct  standard  to  be  applied. 

Smeed  v.  Foord,  1  R  &  R  602 ;  Paine  »  Hamlin  v.  Great  N.  Ry.  Ca,  1  H. 

V.  Sherwood,  21  Minn.  225;  Hinde  v.  &  N.  408;  Denton  v  Same,  5  E.  &  B. 

Liddel,  L.  R  10  Q.  B.  265.  860 ;  Cranston  v.  Marshall,  5  Exch. 

In  Wigsell  v.  School  for  the  Indi-  895 ;  Ogden  v.  Marshall,  8  N.  Y.  849 ; 

gent    Blind,  8  Q.  B.  Div.  357,  the  Collins  v.  Baumgardner,  52  Pa.  St. 

grantee  of  land  covenanted  with  his  461 ;  Le  Blanch  v.  London,  etc  Ry. 

grantor  that  the  land  should  be  and  Ca,  1  C.  P.  Div.  286 ;  Ward's  a  &  P. 

be  kept  inclosed  with  a  brick  wall  In  L.  Co.  v.  Elkins,  84  Mich.  489 ;  Will- 

an  action  to  recover  damages  for  the  lams  v.  Vanderbilt,  28  N.  Y.  217. 
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effect  of  the  act  complained  of  may  be  recovered,  will  depend 
on  -whether  the  act  done  for  which  such  expense  was  incurred 
was  a  reasonable  thing  to  do,  considering  all  the  circum- 
stances. A  party  to  a  contract  which  has  been  broken  by  the 
other  has  a  right  to  fulfill  it  for  himself,  as  nearly  as  may  be, 
but  he  mast  not  do  this  unreasonably  as  regards  the  other 
party,  nor  extravagantly.*  On  breach  of  a  contract  to  carry  by 
vessel  an  ordinary  article  of  merchandise,  the  shipper  will 
not  be  justified  in  procuring  shipment  by  rail  if  the  railroad 
prices  would  render  it  unprofitable.  A  person  has  no  right 
to  pat  others  to  an  expense  of  such  a  nature  as  he  would  not, 
as  a  reasonable  man,  incur  on  his  own  account.^ 

§  92.  May  damages  for  breach  of  contract  include  other 
than  pecuniary  elements?  In  actions  upon  contract  the 
losses  sustained  do  not,  by  reason  of  the  nature  of  the  trans- 
actions which  they  involve,  ordinarily  embrace  any  other 
than  pecuniary  elements.  There  is,  however,  no  reason  why 
other  natural  and  direct  injuries  may  not  justify  and  require 
compensation.  Contracts  are  not  often  made  for  a  purpose 
the  defeat  or  impairment  of  which  can,  in  a  legal  sense,  inflict 
a  direct  and  natural  injury  to  the  feelings  of  the  wronged 
party  A  breach  of  promise  of  marriage  is  an  instance  of  such 
a  contract,  in  which  such  considerations  enter  into  the  esti- 
mate of  the  damages.'  The  action  for  such  a  cause  is  often 
referred  to  as  an  exceptional  one.  In  a  certain  sense  it  [167] 
is  so;  bat  only  in  the  particular  under  consideration.  It  is 
an  action  upon  contract;  the  damages  allowed  are  such  as 
^ill  adequately  compensate  the  person  injured,  the  nature  and 
benefits  of  the  thing  promised  being  considered.  Being  of  a 
personal  nature  the  damages  cannot  be  wholly  measured  by  a 
pecuniary  standard ;  the  cause  of  action,  for  the  same  reason, 
dies  with  the  person,  as  all  demands  for  personal  injuries  d«. 
The  damages  are  recoverable  by  the  injured  party  because 
tbey  proceed  directly  and  naturally  from  the  breach.  Other 
actions  upon  contract  may  embrace  like  damages.^    Black- 

*Le  Blanch  v.  London,   eta  Ry.  Tobin.  v.  Shaw,  45  M&  881;  Wilbur 

^  U  a  p.  Div.  38a  ▼.  Johnson,  68  Ma  600 ;  Wadsworth 

'Ward's  a  &  P.  L.  Ca  ▼.  EUdns,  v.  Western  U.  T.  Ca,  86  Tenn.  695, 

^  Mich.  489.  quoting  the  text 

'WeDs  Y.  Padgetts  8  Barb.  828;  «Hale  v.  Bonner,  82  Texas,  83; 
Vol.  I— 18 
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burn,  J.,*  said :  "  Where  there  is  a  contract  to  snpply  a  thing, 
and  it  is  not  supplied,  the  damages  are  the  difference  between 
that  which  ought  to  have  been  supplied  and  that  which  you 
have  to  pay  for  it,  if  it  be  equally  good;  or  if  the  thing  is  not 
obtainable,  the  damages  would  be  the  difference  between  the 
thing  which  you  ought  to  have  had  and  the  best  substitute  yoa 
can  get  upon  the  occasion  for  the  purpose.  It  was  urged  that 
though,  when  the  plaintiff  was  .  .  .  (left  by  a  carrier  short 
of  his  destination),  ...  if  he  had  been  able  to  hire  a  fly 
or  obtain  a  carriage,  and  paid  money  for  it,  it  was  admitted 
he  could  recover  that  money, —  yet  inasmuch  as  he  could  get 
no  carriage,  and  was  compelled  to  walk  under  penalty  of  stay- 
ing where  he  was  all  night,  he  was  not  entitled  to  get  any- 
thing. .  .  ;  Now,  as  I  have  said,  what  the  passenger  is 
entitled  to  recover  is  the  difference  between  what  he  ought  to 
have  had  and  what  he  did  have ;  and  when  he  is  not  able  to 
get  a  conveyance  at  all,  but  has  to  make  the  journey  on  foot, 
I  do  not  see  how  you  can  have  a  better  rule  than  that  .  .  . 
the  jury  were  to  see  what  was  the  inconvenience  to  the 
plaintiffs  in  having  to  walk,  as  they  could  not  get  a  carriage." 
While  it  is  true  that  if  the  breach  causes  no  actual  injury  be- 
yond vexation  and  annoyance,  as  all  breaches  of  contract  do 
more  or  less,  they  are  not  subjects  of  compensation  unless  to 
the  extent  that  the  contract  was  made  specially  to  procure 
exemption  from  them,  nevertheless  to  the  extent  that  a  con- 
tract is  made,  to  secure  relief  from  a  particular  inconvenience 
or  annoyance  or  to  confer  a  special  enjoyment,  the  breach,  so 
[158]  far  as  it  disappoints  in  respect  of  that  purpose,  may  give 
a  right  to  damages  appropriate  to  the  objects  of  the  contract. 
Inconvenience,  in  the  case  quoted  from,  was  a  prominent  ele- 
ment of  damage ;  that  consisted  in  a  disagreeable  walk  of  three 
miles  when  the  contract  entitled  the  injured  party  to  be  car- 
ried in  a  railway  car  a  greater  portion  of  the  distance.  It 
was  a  rainy  night,  and  he  had  with  him  his  wife  and  small 
children.  Sickness  ensued  to  some  of  them  from  taking  cold ; 
damages  for  this  were  excluded  by  perhaps  too  rigid  an  ap- 
plication of  the  rule  that  they  must  be  the  natural  and  proxi- 
mate consequence  of  the  breach ;  but  a  verdict  allowing  101, 

Western  U.  T.  Ca  v.  Simpeon,  73  id.  i  In  Hobbs  ▼.  Londoo,  etc.  By.  Oa, 
422.    See  voL  8»  ch.  12.  L.  B.  10  Q.  R  IIL 
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damages  forXhe  inconvenience  was  sustained.*  In  an  action  for 
breach  of  a  contract  to  convey  the  plaintiff  on  a  steamship 
from  London  to  Sheerness,  where  the  breach  consisted  in  put- 
ting the  plaintiff  off  without  just  cause  and  with  circumstances 
of  aggravation,  short  of  his  destination,  it  was  held  proper  to 
show  these  circumstances,  and  Parke,  B.,  thus  remarked  upon 
their  admissibility :  "  Suppose,  instead  of  a  man  landed  at 
Gravesend  from  a  steamboat,  this  had  been  the  case  of  a  pas- 
senger in  a  ship  bound  to  the  West  Indies,  and  he  were  put 
ashore  on  a  desert  island,  without  food,  and  exposed  to  the 
burning  sun  and  danger  of  wild  beasts,  or  even  landed  among 
savages,  would  not  evidence  be  receivable  to  show  the  state 
of  the  island  where  he  was  left  and  the  circumstances  at- 
tending the  violation  of  the  contract?"* 

§  93.  Elements  of  damage  for  personal  torts.  In  actions 
for  torts  and  personal  injuries,  damage  to  relative  rights  are 
frequently  in  question;  then,  every  particular  and  phase  of 
the  injury  may  enter  into  the  consideration  of  the  jury  in  es- 
timating compensation :  loss  of  time,  with  reference  to  the  in- 
jured party's  condition  and  ability  to  earn  money  in  his  busi- 
ness or  calling;'  his  loss  from  permanent  impairment  [159] 
of  faculties,  mental  and  physical  pain  and  suffering,  disfigure- 
ment and  expenses.* 

^See  Ward  ▼.  Smith,  11  Price,  19;  4  AbU  App^  Dea  521 ;  Walker  v.  Erie 

Wffliame  ▼.  VanderbUt,  28  N.  Y.  217 ;  Ry.  Ca,  68  BarU  260 ;  McKinley  v. 

J(»K8  ▼.  Steamship  Cortee,  17  CaL  Chicago,  etc  R  Ca,  44  Iowa,  814; 

487;  Wadsworth  v.  Western  U.  T.  Pittsburg,  etc.  R  Ca  ▼.  Andrews,  89 

Co,  86  Tenn.  695,  quoting  the  text  Md.  829 ;  Toledo,  eta  B.  Ca  v.  Badde- 

If  a  contract  is  broken  in  a  way  ley,  54  lU.  19. 
&Q«1  by  such  acts  as  constitute  an  of-  ^  Id. ;  Memphis  &  CL  R  Ca  v.  Whit- 
feiue  against  the  law,  the  jury  may  field,  44  Miss.  466 ;  Johnson  v.  Wells, 
ooQsider  the  outrage  to  the  feelings  eta  Ca,  6  Nev.  224 ;  Muldowney  v. 
'^  the  plaintiff,  although  the  acts  lUinois,  eta  R  Ca,  86  Iowa,  462 ;  Ma- 
toe  were  not  directed  against  him  son  v.  Ellsworth,  82  Me.  271 ;  Morse 
in  penon,  but  against  his  son  and  v.  Auburn,  eta  R  Ca,  10  Barlx  621 ; 
eiDployeesL  Enders  v.  Skannal,  85  Lucas  v.  Flinn,  85  Iowa,  9 ;  Stewart 
La.  Ann.  lOOa  v.  Ripon,  88  Wia  584 ;  West  v.  For- 

'Qoppin  ▼.  Braithwaite,  8  Jur.  875.  rest,  22  Ma  844 ;  Filer  v.  New  York 

SeeBose y.  Beattie,  2  N.  <fe  McG  58a  Q  R  Ca,  49  N.  T.  42;  Donnell  v. 

^ Welch   V.   Ware,   82  Mich.    77;  Sandford,  11  La.  Ann.  645 ;  Lynch  v. 

^Vhalen  v.  St  Louis  R  Ca,  60  Ma  Knight,    9  H.  L.  Cas.  577;  Steiner 

333;  Pennsylvania  R  Ca  v.  Books,  v.  Moran,  2  Ma  App.  47;  Ashcraftv. 

^7  Pa.  St  889;  Ward  ▼.  Vanderbilt,  Chapman,  88   Conn.  280;  Seger  v. 
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§  94.  Character  as  affecting  damages  for  personal  ii^n- 
ries.  In  an  action  to  recover  for  personal  injuries  sustained 
while  traveling  as  a  passenger  on  a  railroad  the  question 
arose  as  to  the  effect  of  the  plaintiff's  character  for  chastity 
upon  the  measure  of  damages.  The  trial  court  charged  that 
the  fact  that  plaintiff  is  an  unchaste  woman,  or  has  more 
than  one  husband,  has  nothing  to  do  with  the  damages ;  that 
she  is  entitled  to  recover  the  same  damages  for  injuries  re- 
ceived as  a  chaste  woman,  or  a  woman  who  has  only  one  hus- 
band. The  appellate  court,  Cole,  C.  J.,  writing  the  opinion, 
says  it  thinks  the  charge  had  a  tendency  to  mislead  the  jury : 
^'  We  do  not  wish  to  intimate  that  an  unchaste  woman  who 
is  maimed  and  disabled  by  an  accident  on  the  railroad  may 
not  suffer  as  much  pain  of  body  or  anxiety  of  mind  as  a  vir- 
tuous woman  would  from  a  like  injury;  but  still,  when  it 
comes  to  a  question  of  awarding  damages,  it  may  be  that  a 
jury  would  not  give  —  perhaps  ought  not  to  give  —  the  same 
damages  for  injuries  to  an  unchaste  woman  that  they  would 
allow  a  virtuous,  intelligent,  and  industrious  woman,  who 
could  command  good  wages  or  take  care  of  a  family.  The 
fact  of  chastity,  as  well  as  other  personal  virtues  and  business 
qualifications,  would  be  proper  matters  for  a  jury  to  consider 
in  making  up  their  verdict  as  to  what  damages  should  be 
given  as  a  compensation  for  the  injury  received,  in  view  of 
all  the  facts."  *  The  opposing  view  is  expressed  by  Judge 
Deady  in  a  case '  where  it  might  have  been  omitted  (if  the 
Wisconsin  case  announces  the  law  under  any  circumstances) 
with  more  propriety  than  in  the  case  stated.  He  charged 
that  compensatory  damages  for  physical  pain  and  mental 
anguish  are  not  to  be  diminished  by  the  fact  that  the  plaintiff 

Barkhamsted,  22  <:k>na  290 ;  Pennsyl-  son  v.  Holyoke,  105  Mass.  80 ;  Black- 

vania  &  O.  C.  Ca  ▼.  Graham,  08  Pa.  man  v.  Gardiner  Bridge,  75  Me.  214 ; 

St.  290 ;  Smith  v.  Overby,  80  Ga.  241 ;  Bovee  v.  Danville,  58  Vt  183.  See  ch. 

Smith  V.  Holcomb,  99  Mas&  552 ;  Ford  20,  vol.  a 

V.  Jones,  62  Barb.  484 ;  Hamilton  v.        >  Abbot  v.  TolUver,  71  Wia  (1888), 

Third  Av.  R  Ca,  58  N.  Y.  25;  Hoi-  64.    It  is  to  be  observed  of  this  case 

yoke  V.  Grand  T.  Ry.  Co.,  48  N.  H.  that  it  would  doubtless  have  been  de- 

541 ;   Ripon  v.  Bittel,  80  Wi&  614 ;  cided  as  it  was  independently  of  this 

Moore  v.  Central  R,  47  Iowa,  688 ;  proposition. 

Ballon  V.   Famum,    11    Allen,   78;       >  Bofle  v.  Case^  18  Fed.  Rep.  880. 

Nones  v.  Northouse,  46  Vi  587 ;  John- 
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is  an  obscure  man,  that  he  is  a  bartender,  a  professional  gam- 
bler or  even  a  vagrant.    In  another  case,  brought  by  the  next 
of  kin  to  recover  damages  for  the  negligent  killing  of  the  de- 
ceased, Shiras  and  Brewer,  JJ.,  held  that  proof  of  the  good 
or  bad  reputation  of  the  plaintiffs  could  not  be  received.*   We 
think  that  a  carrier  cannot  refuse  to  transport  a  person  who 
presents  himself  as  a  passenger  and  who  is  properly  dressed 
and  whose  conduct  is  not  such  as  to  enhance  the  risk  of  car- 
rying him  or  endanger  the  comfort  or  safety  of  his  fellow 
passengers,  on  the  ground  that  he  is  immoral  or  vicious  in 
some  of  the  relations  of  life.    The  right  to  be  carried  exist- 
^^g,  a  necessary  result  of  it  is  that  the  rights  and  obligations 
ot  passenger  and  carrier  attach.    These  cannot  be  affected 
by  the  character  of  the  passenger  so  long  as  his  conduct  as 
such  is  correct.    The  law  does  not  discriminate  as  to  the 
rights  of  persons  to  redress  for  wrongs  to  their  physical  being 
or  their  property.    If  bad  character  should  be  ground  for  re- 
dacing  damages,  good  character  would  be  reason  for  increas- 
ing them.    Bights  given  by  statute  are  not  denied  because  of 
the  character  of  the  citizen  if  there  is  no  exception  made  by 
the  legislature.    A  homestead  right  is  not  lost  because  the 
owner  uses  the  property  for  an  immoral  and  unlawful  pur- 
pose.*  Another  reason  for  disapproving  the  Wisconsin  case 
is  that  the  introduction  of  such  a  question  opens  up  too  wide  a 
field  for  the  consideration  of  courts  and  juries,  and  adds  vast 
elements  of  uncertainty  to  verdicts.    So  far  as  we  have  been 
able  to  ascertain,  the  character  of  a  plaintiff  is  not  material 
when  he  seeks  to  recover  for  an  injury  to  his  person  or 
property,  unless  it  contributed  to  provoke  the  wrong  com- 
plained oV 

§  9o.  Mental  suffering.  There  has  been  a  marked  devel- 
opment of  the  law  concerning  liability  for  mental  anguish  or 
pain  since  the  publication  of  the  first  edition  of  this  work.    It 

was  then  well  settled  that  such  pain,  when  it  resulted  from 

I 

^  Hardy  v.  Minneapolis,   etc.  Ry.  dulged  in  there,  and  the  immorality 

^.  86  Fed.  Rept  ^7.    In  Brown  v.  being  confined  to  the  private  life  of 

Memphis  &  G.  R  Ca,  7  Fed.  Bep.  51;  the   passenger,    was   not    sufficient 

^  ^t  6  id.  499,  Hammond,  J.,  ruled,  ground  for  excluding  her  therefrom. 

^^  a  fuU  consideration,  that  the  >  Prince  v.  Hake,  75  Wis.  68a 

pF^Bence  of  an  alleged  prostitute  in  a  '  See  voL  8,  ch.  86. 
^ics*  car,  no  misconduct  being  in- 
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physical  injary,  was  an  element  of  damages.  There  was  origi- 
nally a  little  hesitancy  on  the  part  of  some  courts  in  reaching 
that  conclusion,*  but  there  is  now  no  dissent  from  it.^  The 
mental  suffering  which  can  thus  be  recovered  for  must  pro- 
ceed from  and  be  caused  by  the  act  or  neglect  which  pro- 
duced the  physical  damage.'  The  bodily  injury  which  gives 
a  right  of  recovery  for  the  resulting  mental  suffering  may  be 
very  small;  if  it  is  a  ground  of  action  it  is  enough.*  In 
actions  for  assault  and  battery  the  jury  may  consider  not 
only  the  mental  distr^s  which  accompanies  and  is  a  part  of 
the  bodily  pain,  but  that  other  condition  of  the  mind  of  the 
injured  person  which  is  caused  by  the  insult  of  the  blows  he 
received.*  The  same  state  of  mind  is  an  element  of  damage 
when  an  assault  has  been  maliciously  made,^  though  no  actual 
physical  harm  was  done.^  In  an  action  of  tort  for  a  wilful 
injury  to  the  person  the  manner  and  manifest  motive  of  the 
wrongful  act  may  be  given  in  evidence  as  affecting  the  ques- 
tion of  damages,  for  when  the  mere  physical  injury  is  the 
same  it  may  be  more  aggravated  in  its  effects  upon  the  mind 
if  it  is  done  in  wanton  disregard  of  the  rights  and  feelings  of 
the  plaintiff  than  if  it  is  the  result  of  mere  carelessness.^ 
Mental  suffering  is  an  element  of  damage  in  suits  for  malicious 
prosecution  independently  of  other  injury ;  •  for  false  impris- 
onment ;  *^  and  in  some  jurisdictions,  for  the  illegal  issuance  of 
an  attachment  against  property."    A  husband  may  recover 

1  Johnson  v.  Wells,  etc.  Ca,  6  Nev.  ^  Canning  v,  WiUiamstown,  1  Gush. 

224  452. 

»Bovee  v.  DanviUe,  58  Vt  1«8;  ^Prentiss  v.  Shaw,   66   Ma  427; 

Ferguson  ▼.  Davis  County,  57  Iowa,  Wadsworth   v.  Treat,   43   id.    163 ; 

601 ;  Porter  v.  Hannibal,  eta  R  Ca,  Smith  v.  Holoomb^  99  Mass.  552. 

71  Ma  66;  Indianapolis,  eta  Ey.  Ca  «McKinIey  v.  G  &  N.  W.  R  Ca, 

V.    Stables,  62   DL    813;    Salma   v.  44  Iowa,  814. 

Trosper,  27  Kan.  544.    See  oh.  26,  7  Ford  v.  Jones,  62  Barb.  484 ;  God- 

vol  a  dard  v.  Grand  Trunk  Ry,  57  Me. 

3  If  injury  done  to  the  person  re-  202 ;  Beach  t.  Hancock,  27  N.  H.  223 ; 

suits  in  a  miscarriage  the  physical  Craker  y.  Chicago  &  N.  By.  Ca,  86 

and  mental  suffering  connected  there-  Wis.  657. 

with  is  to  be  considered ;  but  injured  ^Hawes  v.  Knowles,  114  Mass.  518. 

feelings   following  the  miscarriage  ^Parkhurst  v.  Mastellar,  57  Iowa, 

and  not  part  of  the  pain  naturally  474 ;  Fisher  v.  Hamilton,  49  Ind.  341. 

attending  it  are  too  remote.    West-  ^^ Stewart  v.  Maddox,  63  Ind.  51. 

em  U.  T.  Ca  v.  Cooper,  71  Texas,  "  Byrne  ▼.  Gardner,  88  La.  Ana  6 ; 

507.  City  Nat  Bank  v.  Jeffries,  78  Ala.  ISa 
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exemplary  damages  for  injary  to  his  feelings  in  an  action 
brought  by  him  against  one  who  has  had  criminal  conversa- 
tion with  his  wife.  His  right  grows  out  of  the  marital  re- 
lation and  is  independent  of  her  right  to  recover  damages 
for  the  same  wrong  in  an  action  brought  by  her.^  A  parent 
may  recover  for  mental  suffering  resulting  from  the  abduc- 
tion,* seduction,'  or  the  harboring  and  secreting  of  a  minor 
danghter/  These  actions  are  brought  upon  the  legal  prin- 
ciple or  fiction  which  imports  the  loss  of  service  as  the 
ground  upon  which  a  recovery  is  had.  The  damages  awarded 
in  them,  however,  are  largely  given  as  compensation  for 
wounds  inflicted  on  the  mind.  Such  actions  are  distinguish- 
able from  another  class  in  which  mental  distress  is  an  ele- 
ment of  damage,  because  the  facts  out  of  which  they  arise 
affect  the  social  and  business  standing  of  the  parties  plaintiff, 
and  in  many  ways  tend  to  harass  and  annoy  and  even  de- 
grade them  in  the  eyes  of  the  community.  To  some  extent 
this  is  the  effect  of  various  indignities  which  are  suffered; 
and  because  of  it  a  passenger  who  is  wrongfully  and  publicly 
ejected  from  a  train  may  recover  for  the  effect  of  the  insult 
and  indignity  to  his  feelings,  though  the  case  does  not  war- 
rant the  imposition  of  punitory  damages.^  In  Texas  mental 
suffering  is  an  element  of  damage  whore  it  results  from  the 
breach  of  a  carrier's  contract.*  The  authorities  generally  do 
not  go  so  far  as  to  allow  damages  for  the  disappointment, 
annoyance  and  vexation  which  results  from  the  breach  of 
such  a  contract.'' 

Injured  feelings  are  not  to  be  regarded  in  awarding  dam- 
^  for  wrongs  done  to  property  through  gross  carelessness, 

Uohoston  V.  Disbrow,  47  Mich.  59.  Sutton,  58  DL  897,  in  the  absence  of 
•Magee  v.  Holland,  27  N.  J.  L.  86.  wilfulness  or  malice. 
'Lontv.  Philbrick,  59  N.  H.  59;  «8t  Louis,  etc  Ry.  v.  Berry,  15 
Barbour  y.  Stephenson,  82  Fed.  Hep^  &.  W.  Rep.  4B.    The  extra  expense 
^                                                       .  incurred  by  the  plaintiff  on  account 
'Stowe  V.  Hey  wood,  7  Allen,  lia  of  his  delay  and  the  failure  to  receiTe 
'Smith  V.  Pittsburgh,  etc.  Ry.  Ca,  his  baggage  was  |90;  a  verdict  for 
23  Ohio  St  10 ;  Lake  Erie,  eta  Ry.  |500  was  sustained. 
Ca  V.  Fix,  88  Ind.   881;   Quigley  'Walsh  v.  Chicago,  etc.  Ry.  Co., 
▼.  Central  P.  R  Ca,  11    Nev.   850;  42  Wia  28;  Hamlin  v.  Great  North- 
Hays  V.  Houston,  etc.  R  Ca,  46  em  Ry.  Ca,  1 H.  &  N.  408.    Seech. 
Tttaa^STS.  Ckmira,  Dlinois  R  Ca  v.  11,  vol  a 
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no  act  or  word  of  insult  or  contumely  or  any  intentional  vio- 
lation of  plaintiffs  rights  being  shown.*  Thus  in  an  action 
growing  out  of  negligence  in  blasting  rocks  and  throwing 
them  upon  plaintiffs  land  and  buildings,  his  mental  anxiety 
concerning  his  personal  safety  or  that  of  his  family,  no  harm 
being  done  to  his  or  their  persons,  is  not  an  element  of  dam- 
age. The  court  was  unable  to  find  any  case  which  held  that 
mental  suffering  alone,  caused  by  simple  actionable  negli- 
gence, can  sustain  an  action.*  But  if  property  is  injured  in 
wilful  disregard  of  the  rights  of  its  owner,  injuries  to  his  feel- 
ings may  be  compensated;  as  where  the  remains  of  a  deceased 
child  are  removed  from  a  burial  lot  in  which  they  are  right- 
fully interred.'  Mental  pain  cannot  be  compensated  for  in  an 
action  for  forcible  entry  and  detainer.* 

§  96.  Same  subject.  In  some  jurisdictions  mental  suffer^ 
ing  which  occurs  independently  of  physical  harm,  as  the  re- 
sult of  mere  negligence,  is  too  remote  to  be  the  ground  of  an 
action.^  Thus  a  father  cannot  recover  for  parental  grief  and 
anxiety  on  account  of  mere  physical  injuries  sustained  by  a 
child ;  •  nor  because  of  solicitude  for  his  own  and  his  child's 
personal  safety.^  Without  proof  of  substantial  harm,  inca- 
pacity to  pursue  his  ordinary  employment,  or  some  expense 
incurred,  a  seaman  thrown  from  a  boat  into  the  water  in 
case  of  a  collision  can  recover  no  damages  for  the  resulting 
fright.®  As  long  ago  as  1808  Lord  EUenborough  charged  a 
jury  in  an  action  brought  by  a  husband  to  recover  for  the  loss 
of  the  comfort,  fellowship  and  assistance  of  his  wife  and  the 
grief,  vexation  and  anguish  of  mind  he  had  undergone  by  rea- 

1  White  T.  Dresser,  185  Mass.  160.  6  Nev.  224;  The  Queen,  40  Fed.  Rep^ 

«  Wyman  v.  Leavitt,  71  Ma  (1880),  694 

227 ;  Trigg  v.  St  Louis,  etc.  Ry.  Co.,  «  Flemington  v.  Smithem,  2  G  & 

74  Mo.  147.  P.  (1826X  292 ;  Black  v.  CarroUton  R. 

s  Meagher  v.  DriscoU,  99  Mass.  281.  Ckx,  10  La.  Ann.  88 ;  Pennsylvania  R. 

*  Anderson  v.  Taylor,  56  CaL  181.  Ca  v.  Kelly,  81  Pa.  St  872 ;  Cowden 

5  g§  21-28,  ante;  Rock  v.  Denis,  4  v.  Wright,  24  Wend.  429.  Contra^ 
Montreal  L  R  (Superior  Court),  866 ;  Trimble  v.  Spiller,  7  Mon.  (Ky.)  894. 
RusseU  V.  Western  U.  T.  Co.,  8  Dak.  SeeOwenv.Brockschraidt,54Ma285. 
815 ;  Darrah  v.  Illinois  G  R  Co.,  65  ^  Wyman  v.  Leavitt,  71  Me.  227 ; 
Miss.  14 ;  Salina  v.  Trosper,  27  Ksau  Keyes  v.  Minneapolis,  etc.  Ry.  Ca,  86 
544 ;  West  v.  Western  U.  T.  Ca,  89  Minn.  290 ;  Texas  M.  Ry.  Ca  v.  Doug- 
id.  98 ;  Canning  v.  Williamstown,  1  lass,  69  Texas,  694 
Cuah.  452 ;  Johnson  v.  Wells,  etc.  Ca,  ^The  Queen,  40  Fed  Rep.  694 
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son  of  her  injuries  and  subsequent  death  that  they  could  only- 
take  into  consideration  the  bruises  which  he  had  himself  sus- 
tained, and  the  loss  of  his  wife's  society,  and  the  distress  of 
mind  he  had  suffered  on  her  account  from  the  time  of  the  ac- 
cident till  the  moment  of  her  dissolution.^    In  an  action 
brought  by  a  husband  to  recover  for  mental  suffering  resulting 
from  surgical  malpractice  in  the  performance  of  an  operation 
upon  his  wife,  the  difficulties  in  the  way  of  the  rule  suggested 
were  considered  by  Christiancy,  J.^  The  chief  cause  of  plaint- 
iffs distress  of  mind  must  have  been  the  death  of  his  wife  in 
which  the  injury  resulted  rather  than  the  pain  she  suffered 
during  the  operation  and  prior  to  her  death ;  and  it  would  be 
very  difficult  for  a  jury  to  apportion  his  mental  agony  or  to 
determine  how  much  of  it  was  attributable  to  one  of  these 
causes  and  how  much  to  the  other.  If  the  plaintiff  has  a  right 
of  action  on  account  of  his  wife's  suffering,  why  may  not  other 
of  her  relatives  who  may  have  sustained  as  much  mental 
agony  on  the  same  account  as  the  husband?    These  consider- 
ations, it  is  said,  show  the  propriety  and  good  sense  of  the  rule 
which  restricts  the  right  of  action  for  mental  suffering  to  the 
person  who  has  received  the  physical  injury.    Had  the  wife 
survived,  this   right  of  action  would  have  been  hers,  and 
neither  the  husband  in  his  own  right,  nor  any  other  person, 
could  have  sustained  an  action  for  it ;  her  death  does  not  trans- 
fer it  to  him.    Damages  for  such  suffering  in  actions  for  mal- 
practice are  not  favored ;  when  allowed  they  are  to  be  based 
upon  a  consideration  by  the  jury  of  all  the  facts  and  circum- 
stances and  not  upon  statements  made  by  witnesses  as  to 
their  amount.* 

The  rule  in  England  and  in  most  of  the  American  courts  is 
that  only  compensation  for  the  pecuniary  loss  which  has  been 
sustained  by  the  death  of  a  husband,  father,  child  or  other 
relative  can  be  recovered  against  the  wrong-doer.*  The  Scotch 
law  allows  a  recovery  for  wounded  feelings.'  In  some  states, 
owing  to  the  language  of  the  statutes,  other  than  pecuniary 
loss  may  be  recovered  for,  as  where  it  is  expressed  that  the 

^  Baker  v.  Bolton,  1  Camp.  499.  *  Blake  v.  Midland  By.  Ca,  18  Q.  B. 

>  Hyatt  V.  Adams,  16  Mich.   180,  9a    See  ch.  27,  vol.  8. 

197.  s  Paterson  v.  Wallace,  1  Macq.  74a 
'  Stone  y.  Evans,  83  Minn.  24a 
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jury  may  award  such  damages  '^  as  to  it  may  seem  fair  and 
just."  ^  The  mental  and  physical  pain  of  the  deceased  is  not 
to  be  considered  by  the  jury  in  finding  the  injury  which  results 
from  his  death  to  his  family.*  But  it  is  otherwise  where  the 
right  of  action  of  the  person  who  dies  survives  to  his  repre- 
sentat  ives.  There  must,  however,  be  proof  that  mental  suffer- 
ing  was  endured  by  the  deceased.^ 

§  97.  Same  subject.  According  to  the  weight  of  author- 
ity and  the  tendency  of  late  decisions,  if  a  message  delivered 
to  a  telegraph  company  apprises  the  agent  who  receives  it,  or 
if  he  is  otherwise  informed,  that  it  is  of  immediate  importance 
to  the  party  to  whom  it  is  addressed  and  relates  to  the  illness, 
death  or  burial  of  some  near  member  of  his  family,  the  negli- 
gent failure  to  deliver  it  makes  the  company  liable  to  him  for 
such  mental  distress  as  he  may  sustain  in  consequence,  or  to 
the  sender  as  may  be  endured  by  him  if  the  person  who  is 
summoned  by  it  fails  to  arrive  by  reason  of  neglect  to  deliver 
it  to  him.  A  husband  may  recover  for  such  suffering  as  he 
bears  as  the  result  of  the  non-delivery  of  a  message  summon- 
ing a  physician  to  attend  his  sick  wife ;  ^  aud  there  may  be  a 
recovery  for  the  increased  physical  and  mental  suffering  the 
wife  endures  on  account  of  the  non-attendance  of  a  physician,^ 
or  the  absence  of  her  husband ;  ^  and  for  the  husband's  disap- 
pointment and  suffering  in  being  kept  away  from  the  bedside 
of  his  sick  wife ;  ®  for  a  sister's  grief  at  being  prevented  from 
attending  a  brother  in  his  last  illness  and  arranging  for  his 
burial.^    A  husband  who  telegraphs  his  brother-in-law  that  his 

^  Matthews   v.  Warner,  20  Gratt  *  Kennedy  v .  Standard  Sugar  Re- 

(Va.)  570 ;  Baltimore  &  O.  R  Ckx  v.  finery,  125  Mass.  90 ;  Moran  v.  Hol- 

Noell,  82  id.  894;  Beeson  v.  Grand  lings,  id.  9a 

Mountain  G.  M.  Ca,  67  Cal.  20  (ruled  *  Western  U.  T.  CJa  v.  Henderson, 

by  a  divided  court) ;   McKeever  v.  89  Ala.  510. 

Market  Street   R  Ca,  69    id.  294;  « Western  U.  T.  Ca  v.  Cooper,  71 

Cleary  v.  City  R.  Ca,  76  id  240.    See  Texas,  507. 

Munroe  v.  Dredging,  eta  Ca,  84  CaL  ^  Thompson  v. 'Western  U.  T.  Co., 

515, 525.  107  N.  C.  449;  12  a  R  Rep.  427. 

2  Cotton  Press  Co.  v.  Bradley,  52  «BeaBley  v.  Western  U.  T.  Ca,  89 

Texas.  587,  601 ;  Donaldson  v.  Missis-  Fed.  Rep.  181 ;  Young  v.  Same,  107 

sippi  &  M.  R  Co.,  18  Iowa,  280.  N.  C.  870;  11  a  R  Rep.  1044. 

>  Nashville  &  C.  R  Co.  v.  Prince,  2  »  Wadsworth  v.  Western  U.  T.  Ca, 

Heisk.  580 ;  Same  v.  Smith,  6  id  174 ;  86  Tenn.  695. 
Collins  v.  East  Tennessee,  eta  R  Co., 
9  id.  841. 
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wife  is  not  expected  to  live  may  recover  for  his  medtal  suffer- 
ing arising  from  the  fact  that  the  person  to  whom  the  message 
was  sent  does  not  come.^  Other  cases  in  harmony  with  these 
considered  are  cited  in  the  note,'  as  also  those  which  are  op- 
posed.' If  anxiety  or  distress  exists  because  of  knowledge  of 
the  illness  of  a  relative,  its  continuance  as  the  result  of  the  neg- 
ligent failure  to  deliver  a  message  which  would  remove  or  al- 
leviate it  is  not  an  element  of  damage.^  Neither  is  mental 
distress  which  has  its  origin  in  alarm  at  and  sympathy  for  an- 
other's  sufferings.'  If  a  telegraph  company  undertakes  to 
transmit  money  with  knowledge  that  a  failure  to  do  so  with 
promptness  will  cause  mental  distress  it  is  liable  for  its  neg- 
lect to  be  prompt.* 

In  order  that  telegraph  companies  shall  be  liable  to  the  ad- 
dressee of  a  message  for  mental  suffering  occasioned  by  neg- 
ligent failure  to  transmit  or  deliver  the  announcement  of  the 
illness  or  death  of  the  person  who  may  be  named  therein,  it 
must  be  shown  that  the  message  disclosed  or  that  the  oper- 
ator was  informed  of  the  relation  of  the  parties  or  the  impor- 
tance of  promptness  in  its  delivery^  It  is  enough  to  establish 
such  liability  if  the  language  of  the  message  is  reasonably  suf- 

i  Eteese  t.  Western  U.  T.  Ca,  128  forming  him  that  her  husband  had 
Ind.  291  died  at  L.,  and  that  she  would  leave 
2  So  ReUe  v.  Western  U.  T.  Ca,  55  there  the  next  day,  and  requesting 
Texas,  310 ;  Stuart  v.  Same,  66  id.  580 ;  him  to  send  her  $300.  When  received 
Gulf,  etc;  R  Ca  v.  Levy,  69  id.  542 ;  at  G.  the  message  purported  to  have 
Western  U.  T.  Ca  v.  Wilson,  69  id.  been  sent  from  S.    It  was  not  re- 
739;  Same  v.  Adams,  75   id.  581;  peated.     The   woman's    agent  ex- 
Same  V.  Feegles,  id.  587 ;  Chapman  v.  pressed  to  the  company's  agent  his 
"Western  XL  T.  Ca,  —  Ky.  — ;  18  S.  belief  that  the  message  was  sent  from 
W.  Befx  880;  Western  U.  T.  Ca  v.  L.,  but  after  being  assured  that  there 
Bioesche^  72  Texas,  654    See  ch.  22,  was  no  mistake  in  this  respect  ap- 
ToL  8L  plied  for  the  transfer  of  the  money 
'West  V.  Western  U.  T.  Ca,  89  toS.,  which  was  done,  without  any 
Ku.  93;  BuBseU  v.  Same,  8  Dak.  815.  effort  on  defendant's  part  to  ascer- 
8ee  ch.  22,  voL  &  tain   whether   an    error   had  been 
'Bowell  V.  Western  U.  T.  Ca,  75  made.    The  money  did  not  reach  the 
^^^  30L  applicant    The  company  was  held 

^Western  XL  T.  Ca  v.  Cooper,  71  liable  for  her  mental  suffering. 

Texa8,607.  TRusseU  v.  Western  XJ.  T.  Ca,  8 

•  Western  XJ.  T.  Ca  V.  Simpson,  78  Dak.   815;   Western  XJ.   T.   Ca    v. 

1^^  422.    A  telegram  was  received  Brown,  71  Texas,  728;  Western  XJ.  T. 

^  0.,  Texas,  by  the  agent  of  a  woman  Ca  v.  Kirkpatrick,  70  id.  217. 
^bo  sent  it  from  L.,  California,  in- 
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ficient  to  pat  the  compaDy  upon  inquiry  as  to  the  relationship, 
and  inform  it  that  its  object  is  to  afford  the  person  to  whom 
it  is  addressed  an  opportunity  to  attend  upon  his  relative  in 
his  last  sickness,  or  to  be  present  at  the  funeral  in  case  of 
death.^  A  different  view  is  taken  in  Indiana.  The  message 
delivered  read  "  my  wife  is  very  ill,  not  expected  to  live."  In 
an  action  by  the  sender  to  recover  for  mental  suffering  it  was 
ruled  that  the  language  was  not  a  hinderance  thereto.  The 
court  say:  It  is  true  there  was  nothing  in  the  telegram  to  in- 
dicate the  kinship  that  existed  between  the  appellant  and  the 
person  to  whom  it  was  addressed ;  nor  did  it  request  his  pres- 
ence at  the  bedside  of  the  sick  person ;  but  this  affords  no 
excuse  to  the  appellee  for  its  failure  to  deliver  the  telegram. 
It  was  bound  to  know  that  the  message  pertained  in  some  way 
to  the  serious  illness  of  the  appellant's  wife,  and  therefore 
that  prompt  communication  with  the  person  to  whom  the 
message  was  addressed  was  much  desired,  and  was  bound  to 
Icnow  that  mental  anguish  might  and  most  probably  would 
come  to  some  person  in  case  it  failed  to  act  promptly  in  trans- 
mitting and  delivering  the  dispatch ;  and  therefore  such  a  re- 
sult was  contemplated  when  the  message  was  delivered  to  its 
agent.  Whether  such  mental  suffering  would  be  caused  by 
the  failure  of  a  brother-in-law  and  his  wife  to  go  at  once  to 
the  bedside  of  a  dying  sister-in-law  or  from  the  failure  of  a 
physician  to  reach  his  patient  while  there  was  still  hope  that 
something  might  be  done  to  bring  relief,  and  possibly  a  resto- 
ration to  health,  or  for  some  other  cause,  is  unimportant.  It 
was  not  the  particular  cause  but  the  effect  which  might  be 
produced  that  was  contemplated  by  the  parties,  and  which  is 
to  be  looked  to  in  determining  the  question  of  liability.* 

§  9S.  Bight  to  compensation  not  affected  by  motive.  So 
far  as  pecuniary  elements  of  damage  and  full  compensation 
for  injury  are  concerned,  either  in  actions  of  tort  or  for  breach 
of  contract,  the  right  of  recovery  is  wholly  independent  of 
the  motive  which  induced  the  act  or  omission  which  consti- 
tutes the  cause  of  action.'    In  tort  the  motive  may  increase 

1  Western  U.  T.  Co.  v.  Moore,  76       2  Reese  v.  Western  U.  T.  Ca,  123 
Texas,  66;  Same  v.  Adams,  75  id.    Ind.  294,  800. 

531 ;  Same  v.  Feegles,  id.  537.  *  Krom  v.  Schoonmaker,  8  Barb. 

647. 
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the  injury  and  give  a  right  to  greater  compensation ;  but  in 
actions  upon  contract  this  can  seldom  occur,  because  contracts 
are  not  often  made  for  such  objects  that  a  breach  can  be  com- 
mitted in  such  manner  as  to  involve  other  than  pecuniary  con- 
sequences.^ In  cases  of  tort,  if  the  defendant's  motive  does 
not  enhance  the  actual  injury,  it  cannot  necessitate  the  allow- 
ance of  larger  damages  to  compensate  it ;  though,  by  possi- 
bOity,  it  may  afford  cause  for  imposing  exemplary  damages. 
§  99.  Distinction  made  for  bad  motive ;  contracts.  Im- 
portant distinctions,  however,  are  made  against  parties  who 
break  their  contracts  as  well  as  against  wrong-doers,  where 
the  cause  of  action  originates  in  a  bad  motive.  On  executory 
contracts  for  the  sale  of  land  the  vender  who  wilfully  breaks 
his  contract  or  is  unable  to  fulfill  for  causes  known  to  him 
when  he  entered  into  it  will  be  subject  to  damages  for  the 
loss  of  the  bargain ; '  while  a  vendor  who,  in  good  faith  [160] 
and  without  fault,  finds  himself  unexpectedly  unable  to  fulfill 
is  only  liable  to  refund  the  consideration  with  interest  and  ex- 
penses.' The  general  rule  undoubtedly  is  that  in  actions  upon 
contracts  the  motives  which  induce  breaches  of  them  cannot 
be  considered  in  awarding  damages.  In  addition  to  the  cases 
above  stated  and  those  indicated  in  the  next  paragraph  of  this 
section,  as  coming  within  the  exception  to  this  rule,  actions 
for  breach  of  marriage  promise  may  be  added.*  There  is  a 
probability  that,  owing  to  the  complete  obliteration  of  the 

1  In  Enders  v.  Skannal,  86  La.  Ann.  416 ;  Sikes  v.  Wild,  1  B.  &  a  587 ;  4 

lOOa  it  is  ruled  that  if  a  breach  of  id.  421.;  Bain  v.  Fothergill,  li.  R.  6 

contract  is  made  in  a  way  and  ac-  Exch.  59 ;  L.  R.  7  H.  L  158 ;  McNair 

companied  by  acts  which  constitute  v.  Compton,  85  Pa.  St  28 ;  Conger  v. 

an  offense  against  the  law,  the  dam-  Weaver,  20  N.  Y.  140. 

ages  are  not  limited  to  the  actual  ^Duche  v.  Wilson,  87  Hun,  510; 

liecuniary  loss.  Houston,  eta  R  Co.  v.  Shirley,  54 

spampelly  v.  Phelps,  40  N.  Y.  59;  Texas,  186,  142, 14a 

Bush  V.  Cole,  28  id.  261 ;  Drake  v.  The  standard  writer  on  the  law  of 

Baker,  84  N.  J.  L.  858 ;  Plummer  v.  damages  in  England  says :    "  With 

Rigdon»  78  BL  222;  Stephenson  t.  the  single  exception  of  actions  for 

Harrison,  8  Litt  170 ;  Hammond  v.  breach  of  promise  of.  marriage  I  am 

Hannin,  21  Mich.  874 ;  Allen  v.  At-  not  aware  of  any  cases  in  which  it 

kinson,  id.  851;  Foley  v.  McKeegan,  ]*as  been  held  in  England  that  the 

4  Iowa,  1 ;  Engel  v.  Fitch,  0  B.  &  S.  mbtives  or  conduct  of  a  party  break- 

83 ;  10  id.  788.  ing  a  contract,  or  any  injurious  cir- 

iPlureau  t.  ThomhiD,  2  W.  BL  cumstance    not   flowing   from    the 

1078 ;  Walker  v.  Moore,  10  B.  &  C.  breach  itself,  could  be  considered  in 
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distinction  formerly  existing  as  to  the  forms  of  actions,  some 
misunderstanding  may  arise  on  this  question.  The  rule  pre- 
vails in  some  states  that  where  the  injuries  complained  of 
grew  out  of  a  contract,  though  a  tort  was  connected  with  it, 
if  the  claims  for  both  wrongs  are  so  related  that  they  may  be 
conveniently  and  appropriately  tried  together,  this  may  be 
done.*  An  action  so  tried  cannot  be  said,  with  any  regard  to 
legal  accuracy,  to  be  an  action  upon  contract.  It  is  an  action 
brought  upon  the  theory  that  legal  rights  growing  out  of  a 
contract  have  been  violated  or  legal  duties  resting  thereupon 
neglected.  As  applied  to  a  carrier,  the  contract  it  makes  with 
a  passenger  gives  him  the  right  to  be  carried  safely  and  put 
down  at  the  place  he  has  designated;  the  failure  to  do  either 
is  a  tort.  The  carrier  is  engaged  in  an  employment  which  de- 
volves a  duty  upon  him ;  an  action  on  the  case  will  lie  for  a 
breach  of  that  duty,  although  it  may  consist  in  doing  some- 
thing contrary  to  an  agreement  made  in  the  course  of  such 
employment  by  the  party  upon  whom  the  duty  is  cast.^  A 
distinction  may  very  properly  be  made  as  to  the  measure  of 
damages  for  the  breach  of  a  contract  where  the  manner  of  the 
party  in  the  wrong  is  offensive  or  such  as  to  cause  reasonable 
apprehension  of  danger  to  the  other.' 

A  qucmtum  meruit  claim  for  services  which  were  rendered  in 
part  performance  of  a  special  contract  has  been  made  in  some 
jurisdictions  to  depend  on  the  motive  of  the  servant  or  con- 
tractor in  his  abandonment  of  the  contract ;  and  compensation 
for  such  performance  has  been  allowed  only  to  the  laborer  or 
contractor  who  has  acted  in  good  faith ;  has  broken  his  con- 
tract through  inability  or  mistake ;  and  has  been  denied  to 
the  party  who  has  wilfully  and  selfishly  abandoned  it.*  Other 
cases  may  be  cited  where  a  more  liberal  scope  is  allowed  in 

damages  where  the  action  is  on  the  10  C.  B.  78,  88,  interpretiDg  BrowD  v. 

contract"     Mayne*s  Dam.  (Wood's  Boorman,  11  CI.  Sc  F.  1. 

ed)  §  45.  >  Enders  v.  Skannal,  8S  La.  Ann. 

1  Houston,  eta  R.  Ca  v.  Shirley,  64  1000. 

Texas,  125,  148 ;  Ball  v.  Britton,  58  id.  <  Yeats  t.  Ballentine,  56  Ma  580 ; 

57 ;  G.,  C.  &  a  F.  Ry.  Co.  v.  Levy,  59  Kelly  v.  Bradford,  83  Vt  85 ;  Mer- 

id.  542 ;  New  Orleans,  eta  R.  Ca  v.  row  v.  Huntoon,  25  Vt  9 ;  Austin  v. 

Hurst,  86  Miss.  660;  Wadsworth  v.  Austin,  47  Vt  811;  Barker  v.  Troy 

Western  U.  T.  Ca,  86  Tenn.  695.  &  R  R  Ca,  27  Vt  766 ;  Britton  v. 

2  Jarvis,  C.  J.,  in  Courtenay  v.  Earle,  Turner,  6  N.  H.  495 ;  Sinclair  v.  Tall- 
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estimating  damages  for  a  fraudulent  or  wanton  violation  of 
contract  than  is  ordinarily  given  in  the  absence  of  the  element 
of  fraud.* 

§  100.  Hotlve  In  tort  actions.    The  motive  with  which  a 
wrong  is  done  in  some  cases  aflfects  the  rule  by  which  compen- 
sation is  measured  or  losses  estimated.    Where  there  is  [161] 
fraud  or  other  intentional  wrong  compensatory  damages  are 
given  with  a  more  liberal  hand  by  juries  and  their  verdicts  in 
such  cases  are  less  closely  scanned  by  courts  than  iq  cases 
where  that  element  is  absent.    There  is  a  tendency,  too,  to  be 
less  strict  in  the  exclusion  of  remote  and  uncertain  damages, 
though  for  this  there  is  no  warrant.-    Where  the  damages  are 
certain,  as  for  the  taking  or  destruction  of  property  having 
a  well-known  and  provable  value,  the  rule  of  compensation  is 
generally  the  same,  whether  the  loss  is  by  tort  or  by  breach 
of  contract  and  whether  the  wrong  was  wilful  or  not.    But 
there  is  a  more  liberal  allowance  of  damages  where  the  tort  is 
an  aggressive  one,  and  the  entire  damages  or  some  part  of 
them  are  not  capable  of  measurement  by  some  standard  of 
value  or  definite  rule.'    This  is  justified  not  only  on  the 

madge,  85  Barb.  602;   Hay  ward  v.  i  Dewint  v.  Wiltse,  9  Wend.  325; 

Leonard.  7  Pick.  181 ;  Atkins  v.  Bam-  Jeffrey  v.  Bigelow,  13  id.  518 ;  Chittj' 

stable,  97  Mass.  428;  Snow  t.  Ware,  on  Conts.  684;  Sondes  v.  Fletcher,  5 

13  Met  42 ;  McKinney  v.  Springer,  8  R  &  Aid  885 ;  Bose  t.  Beattie,  2  Nott 

IndL  59 ;  Porter  t.  Woods,  8  Humph.  &  McC.  538 ;  Nurse  v.  Bams,  T.  Raym. 

56;  McDonald  v.  Montague,  80  Vt  77;  Stuart  v.  Wilkins,  1  Doug.  18; 

357;Cul]en  v.  Sears,  112  Mass.  299;  Williamson  v.  Allison,  2  East,  446; 

CardeU   v.    Bridge,   9    Allen,    855;  Ferrand  v.  Bouchell,  Harp.  83 ;  Mul- 

Walker  v.  Orange,  16  Gray,  198 :  Pat-  lett  v.  Mason,  L.  K.  1  Q  P.  559 ;  Smith 

Dote  V.  Sanders,  41  Vt  66;  Veazie  v.  v.  Thompson,  8  Q  B.  44. 

Bangor,  61  Ma  909;  Laton  v.  King,  >  See  g  43,  ante. 

19  N.  H.  280 ;  Bertrand  v.  Byrd,  5  >  A  husband  who  properly  demeans 

Ark.  651 ;  Wilson  t.  Wagar,  26  Mich«  himself  is  entitled  to  the  society  and 

452;  Horn  v.  Batchelder,  41  N.  H.  assistance  of  his  wife  against  all  the 

88;  Tait  t.  Sherman,  10  Iowa,  60;  world  Whoever  deprives  him  thereof 

Baltimore  &  O.  R  Ckx  v,  Lafferty,  2  is  liable  to  an  action.    In  estimating 

^.  V&  104;    Gleason   v.  Smith,  9  damages  each  case  must  be  deter- 

Cosh.  484;  Thornton  v.  Place,  1  M.  &  mined  by  the  circumstances  attend- 

R.  218;  Newman  V.  McGregor,  5  Ohio,  ing  it,  and  the  motive  of  the  inter- 

349;  Carroll  v.  Welch,  26  Texas,  147 ;  vening  person  must  be  ever  kept  in 

HiDyaid  v.  Crabtree,  11  Texas,  264 ;  view.    The  cases  may  properly  be  di- 

Dermott  v.  Jones,  28  How.  (U.  8.)  vided  into  two  classes :  One  where 

220;  Norris  v.  School  Dist,  12  Ma  a  villain  interferes  for  the  purpose  of 

293L  seduction,  or  the  sole  ground  of  in- 
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ground  that  the  wrong  was  wilful  or  malicious,  but  on  certain 
considerations  which  emphasize  the  distinction  between  un- 
certain damages  caused  by  torts  and  by  breaches  of  contracts 
generally.  Contracts  are  made  only,  by  the  mutual  consent 
of  the  respective  parties ;  and  each  party  for  a  consideration 
thereby  consents  that  the  other  shall  have  certain  rights  as 
against  him  which  he  would  not  otherwise  possess.  In  enter- 
ing into  the  contract  the  parties  are  supposed  to  understand 
its  legal  eflfect,  and  consequently  the  limitations  which  the  law 
for  the  sake  ot  certainty  has  fixed  for  the  recovery  of  dam- 
ages for  its  breach.  If  not  satisfied  with  the  risk  which  these 
rules  impose  the  parties  may  decline  to  contract  or  may  fix 
their  own  rule  of  damages,  when  in  their  nature  the  amount 
must  be  uncertain.  Hence  when  suit  is  brought  upon  such 
contract  and  it  is  found  that  the  entire  damages  actually  sus- 
tained cannot  be  recovered  without  a  violation  of  such  rules, 
the  deficiency  is  a  loss  the  risk  of  which  the  party  voluntarily 
assumed  on  entering  into  the  contract  for  the  chance  of  bene- 
fit or  advantage  which  it  would  have  given  him  in  case  of 
performance.  His  position  is  one  in  which  he  has  voluntarily 
placed  himself  and  in  which,  but  for  his  own  consent,  he 
could  not  have  been  placed  by  the  wrongful  act  of  the  oppo- 
site party  alone.  Again,  in  a  majority  of  cases  upon  contract 
there  is  little  diflBculty  from  the  nature  of  the  subject  in  find- 
ing a  rule  by  which  substantial  compensation  may  be  readily 
estimated ;  and  it  is  only  in  those  cases  where  this  cannot  be 
done  and  where,  from  the  nature  of  the  stipulations  or  the  sub- 
ject-matter, the  actual  damages  resulting  from  a  breach  are 
[162]  more  or  less  uncertain  in  their  nature  or  difficult  to  be 

terf erence  is  malice ;  the  other  where  the  parents  of  a  wife  who  honestly 

friends,  usually  pai'ents,  interfere  for  interfere  in  her  behalf,  though  the 

the  protection  of  the  wife  and  the  off-  interference  was  wholly  unnecessary 

spring,  if  any.    In  the  first  class  the  and  may  have  been  detrimental  to 

husband,  if  without  fault;,  is  always  her  interest  and  happiness  as  weU  as 

entitled  to  damages;  in  the  latter,  if  that  of  her  husband ;  still,  where  the 

the  motive  of  the  intervening  per-  motive  is  not  protection  of  the  wife, 

son  was  pure,  and  the  appearances  but   hatred  and  ill-will  of  the  hus- 

seenied  to  indicate  necessity  for  in-  band,  it  is  no  answer  to  his  action  for 

terf  erence,  there  can  be  no  recovery,  such  interference  that  the  offenders 

though  no  occasion  for  interference  were   his  wife*s  parents.    Holtz  v. 

really  existed.  Much  will  be  forgiven  Die,  42  Ohio  St  28,  per  Okey,  J. 
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shown  with  accuracy  by  the  evidence  under  any  definite  rule, 
that  there  can  be  any  great  failure  of  justice  by  adhering  to 
such  rale  as  will  most  nearly  approximate  to  the  desired  result. 
And  it  is  precisely  in  these  classes  of  cases  that  the  parties 
have  it  in  their  power  to  protect  themselves  against  any  loss 
to  arise  from  such  uncertainty  by  estimating  their  own  dam- 
ages in  the  contract  itself,  and  providing  for  themselves  the 
rules  by  which  the  amount  shall  be  measured  in  case  of  a 
breach;  and  if  they  negl^t  this  they  may  be  presumed  to  have 
assented  to  such  damages  as  may  be  measured  by  the  rules 
which  the  law,  for  the  sake  of  certainty,  has  adopted.  None 
of  these  considerations  have  any  bearing  in  an  action  purely 
of  tort.  The  injured  party  has  consented  to  enter  into  no 
relation  to  the  wrong-doer  by  which  any  hazard  of  loss  should 
be  incurred ;  nor  has  he  received  any  consideration  or  chance 
of  benefit  or  advantage  for  the  assumption  of  such  hazard ; 
nor  has  the  wrong-doer  given  any  consideration  or  assumed 
any  risk  in  consequence  of  any  act  or  consent  of  his.  The 
injured  party  has  had  no  opportunity  to  protect  himself  by 
contract  against  any  uncertainty  in  the  estimate  of  damages ; 
no  act  of  his  has  contributed  to  the  injury ;  he  has  yielded 
nothing  by  consent ;  and,  least  of  all,  has  he  consented  that 
the  wrong-doer  might  take  or  injure  his  property  or  deprive 
him  of  his  right  for  such  sum  as,  by  the  strict  rules  which  the 
law  has  established  for  the  measurement  of  damages  in  actions 
npon  contract,  he  may  be  able  to  show  with  certainty  he  has 
sustained  by  such  taking  or  injury.  Especially  would  it  be 
unjust  to  presume  such  consent  and  to  hold  him  to  the  recov- 
crj  of  such  damages  only  as  may  be  measured  with  certainty 
^J  fixed  and  definite  rules  when  the  case  is  one  which,  from 
its  very  nature,  affords  no  elements  of  certainty  by  which  the 
loss  he  has  actually  suffered  can  be  shown  with  accuracy  by 
^y  evidence  of  which  the  case  is  susceptible.  Nor  is  he  to 
blame  because  the  case  happens  to  be  one  of  this  character. 
He  has  had  no  choice,  no  selection.  The  nature  of  the  case  is 
such  as  the  wrong-doer  has  chosen  to  make  it ;  and  upon  every 
consideration  of  justice  he  is  the  party  who  should  be  made 
to  sustain  all  the  risk  of  loss  which  may  arise  from  the  uncer- 
tainty pertaining  to  the  nature  of  the  case  and  the  difficulty 
Voul  — 14 
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[163]  of  accurately  estimating  the  results  of  his  own  wrongful 
act.* 

§  101.  How  motlTe  affects  conseqnences  of  confasion  of 
goods.  In  case  of  a  wrongful  confusion  of  goods,  that  is, 
where  one  fraudulently  or  wrongfully  intermixes  his  money, 
corn  or  hay  with  that  of  another  man,  without  his  approba- 
tion or  knowledge,  or  casts  gold  in  like  manner  into  another's 
melting  pot  or  crucible,  the  law,  to  guard  against  fraud, 
allowed  no  remedy  in  such  case  according  to  the  older  author- 
ities, but  gave  the  entire  property  without  any  account  to  him 
whose  original  dominion  was  invaded.'  There  is  a  tendency 
in  the  later  adjudications,  however,  to  confine  the  forfeiture 
to  cases  where  otherwise  the  innocent  owner  of  property  so 
mixed  cannot  be  adequately  protected.  It  accords  with  the 
preceding  views  to  charge  the  party  whose  fraudulent  or  tor- 
tious act  caused  the  confusion  with  the  duty  of  separating  and 
identifying  his  own  and  with  any  loss  resulting  from  his  ina- 
bility to  do  so.  And  greater  loss  cannot  properly  be  charged 
to  him  for  the  purpose  of  compensation.  A  person  is  not 
damnified  by  mixing  his  property  in  a  mass,  if  from  it  he  can 
withdraw  what  will  be  substantially  and  to  all  intents  and 
purposes  identical  with  it;  and  where  a  man  can  obtain  all 
that  he  is  entitled  to,  in  order  to  be  in  full  enjoyment  of  his 
own,  the  law  should  not  bestow  on  him  the  property  of  an- 
[164]  other.'    A  reasonable  rule,  which  has  much  authority 

• 

iPer  Christiancy,  J.,  in  Allison  t.  Johna  Ch.  62;  Roth  v.  Wells»  29  N. 

Chandler,  11  Mich.  552 ;  Sharon  v.  Y.  486 ;  Frost  v.  V^Tillard,  9  Barh.  440 ; 

Mosher,  17  Barh.  518 ;  Guille  t.  Swan,  Nowlen  v.  Ck>lt,  6  Hill,  461 ;  Samson 

19  John&  881 ;  Gate  v.  Gate,  50  N.  H.  v.  Rose,  65  N.  Y.  411 ;  Brackenridge 

144  V.  Holland,  2  Blackf.  877 ;  Rmggold 

2  2  Black.  Com.  404 ;  Warde  v.  Eyre,  y.  Ringgold,  1  Har.  &  Gill,  11 ;  Bry- 
2  Bulst  828;  Ryder  v.  Hathaway,  21  ant  v.  Ware,  80  Me.  295;  Hesseltine 
Pick.  298 ;  Willard  v.  Rice,  11  Met  v.  Stockwell,  id  287 ;  Dillingham  v. 
498;  Hesseltine  t.  Stockwell,  80  Me.  Smith,  id.  870;  Steams  v.  Raymond, 
237 ;  Stephenson  ▼  Little,  10  Mich.  26  Wis.  74 ;  Single  v.  Barnard,  29  id. 
433;  Claflin  v.  Continental  Jersey  468 ;  Morgan  ▼.  Qregg,  46  Barb.  183 ; 
Works,  85  Ga.  27 ;  11  a  K  Rep.  721 ;  Schulenburg  v.  Harriman,  2  DilL  898 ; 
First  Nat  Bank  v.  Schween,  127  la  S.  C,  21  Wall  44 ;  The  Distilled 
573;  Franklin  ▼.  Gumersel^  9  Ma  Spirits,  11  Wall  856;  Robmson  ▼. 
App.  84  Holt,  39  N.  H.  557 ;  Stuart  v.  Phelps, 

3  Per  Campbell,  J.,  in  Stephenson  89  Iowa,  14 ;  Moore  v.  Bowman,  47 
T.  Little,  supra;  Hart  v.  Ten  Eyck,  2  N.  H.  494;  Seavy  v.  Dearborn*  19  id. 
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to  support  ity  is  that  one  who  has  confused  his  own  property 
with  that  of  other  persons  shall  lose  it  when  there  is  a  con- 
carrence  of  these  two  things :  first,  that  he  has  f raudalently 
caased  the  confusion ;  and  second,  that  the  rights  of  the  other 
party  after  the  conf asion  are  not  capable  otherwise  of  com- 
plete protection.^  But  the  principle  of  forfeiture,  except  when 
necessary  to  save  the  rights  of  the  innocent  owner,  if  there  has 
beea  a  fraudulent  admixture,  cannot  be  said  to  be  eliminated 
from  our  jurisprudence.'    It  is  a  doctrine  to  prevent  fraud.' 
§  102.  Where  property  sued  for  improved  by  wrong-doer. 
In  another  class  of  cases,  closely  analogous  to  those  relat- 
ing to  confusion  of  goods,  where  a  tortious  taker  of  property 
has  by  his  labor  enhanced  its  value,  the  owner's  title  not  be- 
ing divested,  the  latter  may  retake  the  same  subject  to  cer- 
tain limitations  in  its  improved  condition.^    He  is  precluded 

851;  Walcott  ▼.  Keith,  22  id.  196;  FeUows  ▼.  Mitchel,  1  P.  Wms.  81; 

Wilson  y.  Lane,  83  id  466;  Oilman  Taylor  v.  Plumer,  8  M.  ft  a  562;  2 

▼.  Hi]],  36  id.  811 ;  Massachnsetts  L.  Kent's  Com.  866. 

Ii»  Ca  V.  Carpenter,  2  Sweeney  (N.  ^  Id. 

Y.),  734;  Goodenow  v.  Snyder,  8  G.  2  Ryder  v.  Hathaway,  21  Pick.  298 ; 

OifXD^  599 ;  Wood  t.  Falea,  24  Pa.  The  Idaho,  98  U.  a  575 ;  Jenliins  v. 

St  246;  Wooley  v.  Campbell,  87  N.  Steanka,  19  Wia  126;  Root  t|.  Bon- 

J- L 168 ;  Bond  V.  Ward,  7  Miass.  128 ;  nema,  22  Wis.  589;  Stephenson  v. 

Sitith  ▼.  Sanborn,  6  Gray,  184 ;  Arm-  Little,  10  Mich.  483 ;  Johnson  v.  Bal- 

B««>ng  T.  McAlpin,  18  Ohio  St  184 ;  lo4{  25  Mich.  460 ;  WiUard  v.  Rice,  11 

Holbrook  v.  Hyde,  1  Vt  286 ;  Treat  Met  498 ;  Lupton  v.  White,  15  VesL 

^•Barber,  7  Conn.  274;  Tufts  v.  Mc-  442;  Wingate  v.  Smith,  20  Me.  287; 

Clintock.   28   Me.    424 ;    Colwill   v.  Low  v.  Martin,  18  III  286 ;  Dole  v. 

^^€8, 2  Camp^  575 ;  Albee  t.  Web-  Olmstead,   86  III    150 ;    Loomis   ▼. 

»ter,  16  N.  H.  862 ;  Weil  v.  Silveretone,  Greer,  7  Me.  886 ;  McDowell  v.  Ris- 

6  Bosh,  698;  Wellington   v.  Sedg-  sell,  87  P&  St  164;  Beach  v.Schmultz, 

*ick,  12  CaL  469 ;  Sawyer  v.  MerriU,  20  III  185 ;  Jewett  v.  Dringer,  80  N, 

•  Ret  478;  Shumway  v.  Rutter,  8  J.  Eq.  291;  Wooley  v.  Campbell,  87 

^^448;  Ames  v.  Mississippi  Boom  N.  J.  L  168;  Clafiin  v.  Continental 

^8  Minn.  467;  Bartlett  v.  HamU-  Jersey  Works,  85  Ga.  27;  11  a  K 

^  46  Me.  435 ;  Leonard  v.  Belknap,  Bep^  721 ;  First  Nat  Bank  v.  Schween, 

**?  Vt  802;  Wyly  v.  Burnett,  48  Ga.  127  III  578;  Franklin  v.  GumerseU, 

^:  Qriffithv.  Bogardus,  14  CaL  410 ;  9  Ma  App^  84. 

B««ch  V.  Forsyth,  14  Barb.  499 ;  Frey  »  Wooley  v.  Campbell,  mprcu 

^*  I)em4reet,  16  N.  J.  Eq.  286 ;  Elmer  « Final  v.    Backus,  18  Mich.  218; 

^-  I^>per,  25  id.  475 ;  ADey  v.  Adams,  Brown  v.  Sax,  7  Cow.  95 ;  Bennett  v. 

44  Ala.  609;  Adams  v.  Wildes,  107  Thompson,  18  Ired.  L  146;  Rice  v. 

MaasL  128 ;  Cochran  v.  Flint,  57  N.  H.  Hollenbeck.  19  Barb.  664 ;  Pierrepont 

5W;  Gray  v.  Parker,  88  Ma   160;  v.  Barnard,  5  id.  864;  Smith  v.  Gon- 

Powler  V.  Hoffman,  81  Mich.  215;  der,  22  Ga.  858;  Curtis  v.  Groatj,  6 
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[165]  from  exercising  this  right  when  property  so  taken  has 
lost  its  identity.  But  the  change  which  will  be  deemed  to 
destroy  identity  where  the  wrong-doer  took  the  property  in 
good  faith,  supposing  it  to  be  his  own,  or  through  some  other 
mistake  or  inadvertence,  will  not  so  destroy  it  as  to  determine 
the  owner's  title  and  put  him  to  his  action  for  damages,  where 
the  taking  was  an  intentional  wrong.'  While  the  authorities 
are  in  great  confusion  on  this  subject,  there  is  a  manifest  dis- 
crimination  against  the  wilful  wrong-doer.  By  the  civil  law 
and  the  common  law  alike,  the  owner  of  the  original  materials 
is  precluded  from  following  and  reclaiming  the  property  after 
it  has  undergone  a  transmutation  which  converts  it  into  an 
article  substantially  different,^  as  by  making  wine  out  of  an- 
other's grapes,  oil  from  his  olives,  or  bread  from  his  wheat : 
but  the  product  belongs  to  the  new  operator  who  is  only  to 
make  satisfaction  to  the  former  proprietor  for  the  materials 
converted.*  And  a  very  large  increase  in  the  value  of  the  prop- 
erty by  labor  has  been  held  to  have  the  same  effect  in  favor 
of  such  an  involuntary  wrong-doer.'  The  law  allows  him 
in  such  cases  to  make  title  by  his  own  wrong,  it  not  being 
wilful,  to  prevent  his  suffering  the  loss  of  his  labor ;  and  not 
because  of  the  supposed  impossibility  of  tracing  the  original 
materials  into  the  more  vqjjuable  property  made  therefrom. 
The  authorities,  however,  are  so  much  in  conflict  that  no  test 
can  be  deduced  from  them  by  which  it  can  be  determined 
what  change  will  suffice  to  destroy  the  identity  of  property 
so  as  to  prevent  the  owner  from  retaking  it.  It  is  not  enough 
that  trees  are  converted  into  saw  logs  or  timber ;  *  into  rails  or 
[166]  posts;*  into  railroad  ties,  staves  or  fire  wood;'  into 

Johns.  168 ;  HaUeck  v.  Mixer,  16  Cal  ^  Pien-epont  v.  Bdraard,   5  Barb. 

574;  Moody  V.  Whtoey,  84  Me.  663 ;  864;  Symes  v.  Oliver,  18  Mich.  9; 

Betts  V.  Lee,  5  Johns.  848 ;  Chandler  Grant  v.  Smith,  26  id.  201 ;  Gates  t. 

V.  Edson,  9  id.  862;  Riddle  v.  Driver,  Rifle  Boom  Co.,  70  id.  809;  Arpin  v. 

12  Ala.  590 ;  Hyde  v.   Cookson,  21  Burch,  68  Wi&  619. 

Barb.  92;  Dunn  v.  Onea),  1  Sneed,  ^  Suyder  v.  Vaux,  2  Rawle,  428; 

106 ;  Silsbury  v.   McCoon,  8   N.  Y.  Millar  v.  Humphries,  2  A.  K.  Marsh. 

879.  446. 

1 2  Bl  Com.  404  ^  Smith  v.  Gonder,    22   Ga.  853 ; 

3  Id. ;  Wetherbee  v.  Green,  22  Mich.  Heard  v.  James,  49  Miss.  286 ;  Brewer 

811 ;  Forsyth  v.  Wells,  41  Pa.  St  291 ;  v.  Fleming,  61  Pa.  St  102 ;  Moody  v. 

Uwift  V.  Bamum,  28  Conn.  52a  Whitney,  84  Me.  56a 

•  Wetherbee  ▼.  Green,  supnju 
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shingles ;  *  that  saw  logs  are  made  into  boards  ^  or  fire  wood,' 
or  into  coaL* 

§  103.  Same  subject.  There  is  not  the  same  difficulty  [167] 
under  the  authorities  in  determining  when  the  identity  of  the 

1  Betts  V.  Lee,  5  John&  848 ;  Chand-  change  of  identitj.  Other  writers 
ler  V.  EdsoD,  9  id.  882.  say  that  when  the  l^ing  is  so  changed 

2  Brown  v.  Sax,  7  Cow.  95;  Baker  that  it  cannot  he  reduced  from  its 
V.  Wheeler,  8  Wend.  505 ;  Davis  v.  new  form  to  its  former  state  its  iden- 
Easley,  18  UL  192.  tity  is  gone.    But  this  would  include 

'  Eastman  y.  Harris,  4  La.  Ann.  19a  many  cases  in  which  it  has  been  said 

^Riddle  v.  Driver,  12  Ala.  590 ;  Cur-  by  the  courts  that  the  identity  is  not 

tis  T.  Groat,  6  Johns.  168.  gone ;  as  the  cases  of  leather  made 

In  Silsbury  v.  McCoon,  8  N.  Y.  886,  into  a  garment,  logs  made  into  lum- 

Haggles,  J.,  said :    **  In  one  case  (5  her  or  boards,  cloth  into  a  coat,  etc. 

Heo.  7,  foL  15)  it  is  said  that  the  There  is  therefore  no  definite  settled 

owner  may  reclaim  the  goods  so  long  rule  on  this  question.    .    •    .    There 

as  they  may  be  known,  or,  in  other  is  no  satisfactory  reason  why  the 

words,   ascertained    by    inspection,  wrongful  conversion  of  the  original 

But  this,  in  many  cases,  is  by  no  materials  into  an  article  of  a  differ- 

means  the  best  evidence  of  identity ;  ent  name  or  a  different  species  should 

and  the  examples  put  by  way  of  il-  work  a  transfer  of  the  title  from  the 

lustration  serve  rather  to  disprove  true  owner  to  the  trespasser,  pro- 

than  to  establish  the  rule.   The  court  vided  the  real  identity  of  the  thing 

say  that  if  grain  be  made  into  malt  can  be  traced  by  evidence.    The  dif- 

it  cannot  be  reclaimed  by  the  owner  Acuity  of  proving  the  identity  is  not 

because  it  cannot  be  known.    But  if  a  good  reason.    It  relates  merely  to 

cloth  be  made  into  a  coat,  a  tree  into  the  convenience  of  the  remedy,  and 

squared  timber,  or  iron  into  a  tool,  it  not  at  all  to  the  right    There  is  no 

may.    Now,  as  to  the  cases  of  the  more   diflSculty   or  imcertainty   in 

coat  and  the  timber,  they  may  or  may  proving  that  the  whisky  in  question 

not  be  capable  of  identification  by  was  made  of  Wood's  com  than  there 

the  senses  merely ;  and  the  rule  is  would  have  been  in  proving  that  the 

entirely  uncertain  in  its  application ;  plaintiff  had  made  a  cup  of  his  gold, 

and  as  to  the  iron  tool,  it  certainly  or  a  tool  of  his  iron ;  and  yet,  in  those 

cannot  be  identified  as  made  of  the  instances,  according  to  the  English 

original  material,  without  other  evi-  cases,  the  proof  would  have  been  un- 

dence.   This   illustration,  therefore,  objectionable.  In  all  cases  where  the 

contradicts  the  rule.  In  another  case  new  product  cannot  be  identified  by 

(Moore*8  Rep.  20)  trees  were  made  mere  inspection  the  original  mate- 

into  timber,  and  it  was  adjudged  rials  must  be  traced  by  the  testimony 

that  the  owner  of  the  trees  might  re-  of  witnesses   from   hand    to   hand 

claim  the  timber, 'because  the  greater  through  the  process  of  transforma- 

part  of  the  substance  remained.'  But  tion.'* 

if  this  were  the  true  criterion  it  would  Cooley,  J.,  in  Wetherbee  v.  Green, 

embrace  the  cases  of  wheat  made  22  Mich.  811,  said  of  making  out  the 

into  bread,  milk  into  cheese,  grain  identity  by  the  senses,  that  it  is  ob- 

into  nudt,  and  others  which  are  put  viously  a  very  unsatisfactory   test, 

in   the  books   as   examples  of   a  and  in  many  cases  would  wholly  de- 
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property  is  lost  where  the  tortious  taking  and  conversion 
were  fraudulent.  In  such  a  case  it  is  well  settled  in  New  York 
that  the  wrong-doer  is  not  permitted  to  acquire  property  in 
the  goods  of  another  by  any  change  wrought  in  them  by  his 
labor  or  skill  however  great  the  change  may  be,  provided  it 
[168]  can  be  proven  that  the  improved  article  was  made  from 
the  original  materiaL*    The  action  was  trover  in  which  this 

feat  the  purpose  which  the  law  has  The  owner  of  a  beam  built  into  the 
in  view  in  recognizing  a  change  of  house  of  another  loses  his  property 
title  in  any  of  these  cases.  That  pur-  in  it  because  the  beam  is  insignificant 
pose  is  not  to  establish  any  arbitrary  in  value  or  importance  as  compared 
distinctions,  based  upon  mere  phys-  to  that  to  which  it  has  become  at- 
ical  reasons,  but  to  adjust  the  re-  tached,  and'the  musical  instrument 
dress  affoixled  to  the  one  party,  and  belongs  to  the  maker  rather  than  to 
the  penalty  inflicted  upon  the  other,  the  man  whose  timber  was  used  in 
as  near  as  circumstances  will  peimit,  making  it,—  not  because  the  timber 
to  the  rules  of  substantial  justice.  It  cannot  be  identified,  but  because  in 
may  often  happen  that  no  difficulty  bringing  it  to  its  present  condition 
may  be  experienced  in  determining  the  value  of  the  labor  has  swallowed 
the  identity  of  a  piece  of  timber  up  and  rendered  insignificant  the 
which  has  been  taken  and  built  into  value  of  the  original  materiala  The 
a  house ;  but  no  one  disputes  that  labor,  in  the  case  of  the  musical  in- 
the  right  of  the  original  owner  is  strument,  is  just  as  much  the  princi- 
gone  in  such  a  case.  A  particular  pal  thing  as  the  house  is  in  the  other 
piece  of  wood  might  perhaps  be  case  instanced;  the  timber  appro- 
traced  without  trouble  into  a  church  priated  is  in  each  case  comparatively 
organ  or  other  equally  valuable  ar-  unimportant  No  test  which  satisfies 
tide ;  but  no  one  would  defend  a  rule  the  reason  of  the  law  can  be  applied 
of  law  which,  because  the  identity  'in  the  adjustment  of  the  question  of 
could  be  determined  by  tlie  senses,  title  to  chattels  by  accession,  unless 
would  permit  the  owner  of  the  wood  it  keeps  in  view  the  circumstance  of 
to  appropriate  a  musical  instrument,  relative  values.  When  we  bear  in 
a  hundred,  or  a  thousand  times  the  mind  the  fact  that  what  the  law  aims 
value  of  the  original  materials,  when  at  is  the  accomplishment  of  substan- 
the  party  who,  under  like  circum-  tial  equity,  we  shall  readily  perceive 
stances,  has  doubled  the  value  of  an-  that  the  fact  of  the  value  of  the  ma- 
other  man's  corn  by  converting  it  terials  having  been  increased  a  hun- 
into  malt  is  permitted  to  retain  it  dred  fold  is  of  more  importance  in 
and  held  liable  for  the  original  value  the  adjustment  than  any  chemical 
only.  Such  distinctions  in  the  law  change  or  mechanical  transforma- 
would  be  without  reason .  and  could  tion  which,  however  radical,  neither 
not  be  tolerated.  When  the  right  to  is  expensive  to  the  party  making  it 
the  improved  article  is  the  point  in  nor  adds  materially  to  the  value.*' 
issue,  the  question,  how  much  the  See  Silsbury  v.  McCoon,  4  Denio,  833 ; 
property  or  labor  of  each  has  con-  Herdic  v.  Young,  55  Pa.  St  176;  Sin- 
tributed  to  make  it  what  it  is,  must  gle  v.  Schneider,  80  Wi&  570. 
always  be  one  of  first  importance.  ^  Silsbury  v.  McCoon,  supra;  Baker 
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doctrine  was  first  held,  and  the  valae  of  whisky  was  recov- 
ered by  the  owner  of  the  corn  from  which  it  was  made.  There 
is  a  general  inclination  elsewhere  to  find  some  middle  ground 
upon  which  the  rights  of  the  owner  may  be  maintained,  and 
yet  moderate  and  adjust  the  consequences  of  even  a  wilful 
trespass  more  nearly  to  the  standard  of  compensation,  espe- 
cially where  there  is  not  an  actual  taking  of  the  property  and 
the  owner  by  choice  or  otherwise  seeks  to  recover  the  value 
in  damages.^  And  if  an  actual  retaking  is  impossible  or  [169] 
does  not  take  place,  and  the  question  is  one  of  mere  compen- 
sation for  the  property,  the  law  is  not  quite  settled  that  the 
improved  value  may  be  recovered  even  of  the  party  who  in- 

▼.  Hart,  63  Hun,  868 ;  Guckenheimer  case  came  before  the  court  again  (30 
▼.  Angevine,  81  N.  Y.  894.  See  Sils-  Wis.  670),  when  it  appeared  and  was 
bury  y.  McCoon,  6  HiU,  425 ;  4  Denio,  found  by  the  jury  that  a  part  of  the 
883;  Hyde  v.  Cookson,  21  Barb.  92.  logs  sued  for  in  the  action,  which 
*  In  Single  v.  Schneider,  24  Wis.  was  replevin,  were  cut  wilfully,  and 
801, Pkine,  J.,  said :  *' There  is  proof  Cole,  J.,  said :  "The  counsel  for  the 
tending  to  show  a  mistake  as  to  a  defendant  contends  that,  so  far  as  the 
P^  (of  the  timber  tortiously  cut  by  measure  of  damages  is  concerned,  it 
defendants  on  the  plaintlfTs  land),  is  quite  immaterial  whether  the  logs 
•  •  •  They  are  not  to  be  regarded,  were  cut  intentionally  or  through 
^^fore,  as  wilful  trespassers.  Upon  mistake;  that  the  damages  given  in 
these  facts  it  seems  contrary  to  the  law  as  compensation  for  an  injury 
dictates  of  natural  justice  that  the  should  be  precisely  commensurate 
plaintiff  should  be  allowed  to  wait  with  the  injury,  neither  more  nor 
<inietly  until  the  defendants  had  man-  less ;  and  that  the  plaintiff  is  not  en- 
ufactnred  the  logs  into  lumber,  en-  titled  to  recover  tlie  value  of  the 
hancing  their  value  four  or  five  fold,  property  in  its  improved  state  under 
^d  then  recover  against  them  that  the  circumstances  of  this  case.  He 
entire  valua  True,  it  is  generally  concedes  that  if  there  was  anything 
'Agnized  that  a  wrong-doer  cannot  tending  to  show  that  the  trespass  was 
^  the  change  of  another's  property  wanton  or  malicious,  committed 
^^ge  the  title.  The  owner  may  under  circumstances  of  insult  or  ag- 
P'^noe  it  and  reclaim  it  specifically  gravation,  then,  upon  the  authori- 
ty whatever  remedy  the  law  gives  ties,  exemplary  damages  might  be  al- 
™ni  for  that  purpose.  If  he  gets  it,  lowed  in  the  discretion  of  the  jury, 
It  is  hia.  But  the  apparent  injustice  which  might  exceed  or  fall  below  the 
^^  allowing  one  to  avail  himself  of  value  of  the  property  enhanced  by 
^  labor  and  money  of  another,  in  the  labor  of  the  defendants.  But  he 
^^^  similar  to  this,  has  led  to  a  modi-  claims  that  when  a  pei-son,  though 
'lotion  of  this  stringent  rule  of  own-  intentionally,  cuts  pine  logs  upon  the 
eiBhip,  wherever  the  question  is  re-  wild,  unoccupied  land  of  another,  to 
suived  into  one  of  mere  compensa-  say  as  a  matter  of  right  the  owner 
tion  in  money  for  whatever  injury  shall  recover  the  enhanced  value  of 
the  party  may  have  suffered."    This  the  property  manufactured  into  lum- 
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tentionally  converted  it.^  In  such  actions  the  question  whether 
the  property  has  so  changed  as  to  be  no  longer  capable  of 
identification  is  not  important.  The  wrong-doer  who  has  taken 
and  converted  another's  property  through  mistake  is  charge- 
able with  its  value  at  the  time  of  conversion;  and  the  wilful 
wrong-doer  by  that  standard,  or  the  value  at  some  intermedi- 
ate point,  or  the  final  value  of  the  improved  article,  according 
to  the  views  of  the  particular  court.*  The  liability  of  the  in- 
nocent purchaser  of  property  from  a  wilful  trespasser  whose 
labor  has  improved  it  is  the  value  of  the  property  when  it 

ber  or  into  the  most  expensive  f umi-  damages ;  it  should  be  the  same  in 

ture  is  a  rule  contrary  to  the  prin-  both  cases."  He  restates  with  appro- 

ciples  of  natural  justice,  and  not  in  bation  the  views  of  Bronson,  GL  J.,  in 

accordance  with  the  doctrine  of  the  Silsbury  v.  McCoon,  4  Denio,  832. 

common  law.    We  are  inclined  to  Herdic  v.  Young,  65  Pa.  St  176. 

adopt  this  view  of  the  matter,  al-  ^Id.;  Moody  v.  Whitney,  84  Met 

though  we  are  aware  that  by  so  doing  568 ;  Reid  v.  Fairbanks,  14  C.  B.  729 ; 

we  lay  down  a  rule  in  conflict  with  Gushing  v.  Longfellow,  26  Me.  806. 

some  adjudications  which   may  be  If  the  owner  brings   trespass  or 

found.  But  it  seems  to  us  that  if  the  trover  instead  of  replevin  he  elects 

owner  is  entirely  indenmiflod  for  the  to  take  damages  according  to  the 

injury  he  has  sustained,  it  is  quite  measure  awarded  in  such  actions  — 

immaterial  whether  the  logs  were  a  just  and  fair  compensation  for  liis 

cut  by  mistake  or  intentionally,  un-  property  as  it  was  before  the  trespass, 

less  in  the  latter  case  the  trespass  was  Gates  v.  Rifle  Boom  Ck).,  70  Mich, 

of  such  a  character  as  to  make  the  809. 

doctrine  of  exemplary  damages  ap-  2  Martin  v.  Porter,  5  M.  &  W.  851 ; 

plicable.  This  was  the  view  expressed  Morgan  v.  Powell,  8  Q.  B.  278 ;  Llynvi 

by  Mr.  Justice  Paine  in  Weymouth  Co.  v.  Brogden,  L.  R.  11  Eq.  188 ;  Maya 

V.  Chicago  &  N.  R.  Co.,  17  Wis.  550-  v.  Tappan,  23  CaL  306 ;  Goller  v.  Fett, 

555,  and  it  seems  to  us  that  it  is  con-  80  Cal.  481 ;  Nesbitt  v.  St  Paul  L.  Ca, 

sonant  with  sound  principle  and  nat-  21  Minn.  491 ;  Foote  v.  Merrill,  54 

ural  justice.    It  :s  true  that  was  an  N.  H.  490 ;  Adams  v.  Blodgetty  47 

action  of  trover  and  this  is  an  action  N.  H.  219 ;  Dresser  Manuf.  Ca  v. 

of  replevin.  But  here  the  defendants  Waterston,  8   Met  9 ;    Stockbridge 

gave  the  undertaking  under  the  stat-  Iron  Co.  v.  Cone  Iron  Works,  102 

ute  and  retained  possession  of  the  Mass.  80;  Winchester  v.  Craig,  83 

property.    The  judgment  was  in  the  Mich.  205 ;  Bennett  v.  Thompson,  18 

alternative  for  the  delivery  of  the  Ired.  146;  Smith  v.  Gonder,  22  Ga. 

property  to  the  plaintiff,  in  case  de-  853 ;  Wood  v.  Morewood,  8  Q.  B.  440, 

livery  could  be  had,  or  for  its  valua  note ;  Hyde  v.  Cookson,  21  Barb.  92 ; 

The  plaintiff  does  not  really  expect  Heard  v.  James,  49  Miss.  289 ;  Riddle 

to  recover  the  specific  property,  and  v.   Driver,  12  Ala.  590 ;  Greeley  v, 

therefore  there  is  no  valid  reason  for  Stilson,  27  Mich.  158.  See  Isle  Royale 

a  distinction  between  this  case  and  M.  C.  Ca  v.  Horton,  87  Mich.  882. 
that  of  trover,  as  regards  the  rule  of 
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was  taken  from  the  original  owner.  The  defendant  in  such  a 
case  is  not  the  proper  subject  of  punishment ;  the  })laintiff's 
loss  is  no  greater  than  it  would  have  been  if  the  trespasser  had 
been  free  from  intentional  wrong;  nor  is  the  defendant's  cul- 
pability increased  thereby.^  To  allow  the  owner  of  the  orig- 
inal materials  to  recover  the  value  increased  by  the  [170] 
subsequent  labor  of  the  wrong-doer  is  to  antagonize  two  funda- 
mental rights :  the  right  of  property,  and  the  right  to  due  com- 
pensation for  injury.  The  law  gives  its  sanction  to  the  former 
,  by  allowing  the  owner  to  retake  his  property  by  his  own  act 
or  by  the  legal  process  of  replevin  if  it  still  exists  and  can  be 
found.  Certain  changes  made  in  it  or  its  annexation  to  some- 
thing else  which  the  law  regards  as  the  principal,  as  to  certain 
wrong-doers  at  least,  have  been  accepted  as  putting  an  end  to 
the  owner^s  right  to  retake  the  property  though  it  may  in  fact 
exist,  or  what  was  obtained  from  or  for  it  is  still  in  the  hands 
of  the  wrong-doer  and  ascertainable  by  testimony.  There  is  no 
more  necessity  for  severe  consequences  to  discourage  trespass 
or  tortious  conversion  of  property  which  the  wrong-^loer  im- 
proves than  where  he  destroys  it  or  retains  it  in  the  same  con- 
dition. The  owner  is  entitled  to  no  greater  measure  of  repa- 
nitionin  the  one  case  than  in  the  other.  The  wrong-doer  is  no 
more  culpable  when  he  improves  the  property  than  when  he 
does  not.  Therefore,  since  there  is  a  recognized  though  in- 
definite limit  to  the  owner's  right  to  reclaim  his  property  with 

^Bailioad  Ox  v.  Hutchins,  87  Ohio  fide  belief  of  right  the  damages  are 

St  283;  a  a,  82  id  571.  the  fair  value  of  the  mineral  aa  if 

And  if  he  purchases  part  only  of  the  mine  had  been  purchased.   Wood 

the  property  converted  his  liability  is  v.  Morewood,  8  Q.  K  440,  note;  Hil- 

limited  to  the  value  of  such  part  ton  v.  Woods,  L.  R  4  Eq.  488 ;  For- 

Moody  V.  Whitney,  84  M&  56a  syth  v.  Wells,  41  Pa  St  291.    In  an 

^eie  minerals  are  mined  fraudu-  action  between  tenants  in  common, 

^tlythe  trespasser  is  liable  for  their  plaintiff  being  out  of,  and  defendant 

▼aloe  after  they  are  severed  from  the  in,  possession,  the  damages  for  work- 

^^itfa,  without  any  deduction  for  the  ing  an  opened  and  developed  mine 

expense  of  mining.    Martin  v.  Por-  are  the  fair  marketable  value  of  the 

teTf  5  It  &  W.  851 ;  Barton  Coal  Ca  mineral  in  place  —  the  royalty  due 

▼.  Cox,  88  Md.  1 ;  Coleman's  Appeal,  for  the  privilege  of  removing  and 

^  P^  St  252;  E^e  v.  Kille,  84  id.  manufacturing  it  in  view  of  all  the 

^;the  last  two  cases  are  distin-  special  circumstanoes.    Fu]raer'8Ai>- 

goished  and  limited  in  Fulmer's  Ap-  peal,  128  Pa.  St  24 ;  NeePs  Appeal,  8 

peal,  128  id.  24.    If  the  mining  is  Penny.  (Pa.)  6d. 
done  inadvertently  or  under  a  bona 
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any  accession,  and  this  limit  is  short  of  the  ultimate  point  to 
which  testimony  would  enable  him  to  trace  it,  there  is  no 
more  violation  of  the  fundamental  right  of  property  by  fixing 
that  limit  at  the  point  of  the  first  change  than  at  any  subse- 
quent one.  But  when  the  redress  which  is  given  to  the  owner 
in  his  suit  is  the  value  or  damages  to  compensate  him  for  the 
wrong  of  depriving  him  of  his  property,  the  question  is  not 
on^  of  allowing  him  to  retake  it,  but  solely  of  compensation 
for  the  loss  of  it.  What  i^  due  compensation  in  such  a  case  is 
to  be  ascertained  on  the  same  principles  as  in  all  other  cases : 
the  injured  party  is  to  be  made  good  for  the  loss  he  has  sus- 
tained. If  his  corn  has  been  taken  he  is  to  be  compensated 
for  corn ;  he  is  no  more  entitled  to  have  its  value  estimated 
by  the  amount  of  whisky  which  has  been  than  by  the  amount 
of  whisky  that  can  be  made  from  it,  with  no  deduction  for  the 
manufacture,  or  than  by  the  amount  the  defendant  has  sub- 
sequently sold  it  for  in  consequence  of  the  general  appre- 
[171]  ciation  of  the  commodity.^ 

1  Railroad  Co.  v.  Hutchins,  87  Ohio  new   product     Either   punishment 

St  282,  294.    The  language  of  Bron-  would  be  too  great    Nor  should  the 

soil,  G.  J.,  in  the  reversed  case  in  New  owner  of  the   ore  have  the  watch 

York  (Silsbury  v.  McCoou,  4  Denio,  springs ;  for  it  would  be  more  than 

836,  837),  is  replete  with  good  sense  »  just  measure  of  redreea.    Our  law 

and    sound    judgment     He    says :  has,  therefore,  wisely  provided  other 

"  The  question  is  not,  as  it  has  been  remedies    and     punishments.     The 

sometimes  artfully  put,  whether  the  owner  may  retake  his  ore,  either  with 

common  law  wiU  allow  the  owner  or  without  process,  so  long  as  its 

to  be  unjustly  deprived  of  his  prop-  identity  remains ;  and  may  also  re- 

erty,  or  will  give  encouragement  to  cover  damages  for  the  tortious  tak- 

a  wilful  trespasser.    It  will  do  nei-  ing.    Or,  without  repossessing  him- 

ther.    But  in  protecting  the  owner  self  of  the  property,  he  may  have  an 

and  punishing  the  wrong-doer,  our  action  of  trespass  in  which  the  jury 

law  gives  such  rules  as  are  capable  will  not  fail  to  give  the  proper  dam- 

of    practical   application,    and    are  ages.    But  the  law  will  not  allow  the 

bt>st  calculated  to  render  exact  jus-  owner  to  wait  until  the  ore  has  been 

tice  to  both  parties.    The  proper  in-  converted  into  different  species  of 

quiry  is,  in  what  manner,  and  to  property  and  then  seize  the  new  prod- 

what  extent,  should  the  trespasser  uct,  either  with  or  without  process, 

be  punished ;  and  what  should  be  Nor  is  the  value  of  the  new  product 

the  kind  and  measure  of  redress  to  the  measure  of  damages,  if  he  bring 

the  injured  party.    A  trespasser  who  an  action  of  trespass  or  trover.    Al- 

takes  iron  ore  and  converts  it  into  though  there  will  not  be  many  cases 

watch  springs  should  not  be  lianged ;  where  the    difference  between  the 

nor  should  he  lose  the  whole  of  the  value  of  the  rude  material  and  the 
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§  104.  Distinctions  in  tlie  matter  of  proof.  In  [172] 
cases  of  tort  the  principles  governing  the  measarement  of 
compensation  are  not,  as  a  general  thing,  different  from  those 
which  apply  in  actions  upon  contract  if  the  tort  be  not  wilf ai ; 
there  are,  as  we  have  just  seen,  some  exceptions ;  and  in  cer- 
tain cases  within  the  influence  of  considerations  mentioned  in 
a  preceding  section,^  where  the  injury  is  of  such  a  nature  or 
committed  under  such  circumstances  that  the  damages,  or 
some  part  of  them,  cannot  be  ascertained  by  any  definite  or 
certain  proof,  the  investigation  is  conducted  by  such  rules  in 
respect  to  the  quantity,  quality  and  burden  of  proof  that  the 
injured  party  may  suffer  no  irreparable  loss  from  the  stealth, 
secrecy  or  complexity  of  the  wrong.  The  purpose  of  the  law 
is  thus  facilitated.  Lord  Brougham  interrogatively  expressed 
it:'  "When  did  a  court  of  justice,  whether  administered  ac- 
cording to  the  rules  of  equity  or  law,  ever  listen  to  a  wrong- 
doer's argument  to  stay  the  arm  of  justice  grounded  on  the 
steps  he  himself  had  successfully  taken  to  prevent  his  iniquity 
from  being  traced?  Rather,  let  me  ask,  when  did  any  wrong- 
doer ever  yet  possess  the  hardihood  to  plead  in  aid  of  his  es- 
cape from  justice  the  extreme  difficulties  he  had  contrived  to 
throw  in  the  way  of  pursuit  and  detection,  saying,  you  had 
better  not  make  the  attempt,  for  you  will  find  I  have  made  the 
search  very  troublesome.  The  answer  is,  'the  court  will 
try.' "  The  intrinsic  nature  of  many  wrongs  precludes  any 
estimate  by  witnesses  of  damages  upon  the  items  which  a  jury 
iQ&y  consider,  such  as  bodily  or  mental  pain,  disfigurement  or 
inipaired  faculties;  but  the  jury  in  many  cases  involving  ele- 
ments of  this  nature  may  be  aided  by  proof  of  extrinsic  facts 
showing  the  statics  of  the  injured  party.    Either  a  tort  or  a 

'^^  product  wUl  be  so  striking  as  in  possessor  has  greatly  increased  its 

^  case  which  has  been  mentioned,  value,  eitlier  by  bestowing  his  labor 

7^  in  almost  every  instance  where  and  skill  apon  it,  or  by  joining  it  to 

the  chattel  has  been  converted  into  other  materials  of  his  own ;  or  else 

&  di&erent  species  of  property,  the  that  he  should  be   restricted  to  a 

^^ue  of  the  new  product  will  be  remedy  by  action  for  the  damages 

niore  than  the  trespasser  ought  to  which  he  has  sustained.*' 

I^r  or  the  owner  of  the  chattel  ought  ^  An  te,  §  100. 

toreoeiye.  .  .  •  As  an  original  ques-  'In  Docker  v.  Somes,  2  MyL  &  K 

tioo,  I  think  the  owner  should  either  674. 
'^^claim  the  property  before  the  new 
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breach  of  contract  which  destroys  or  injures  anything  of  a 
lawful  nature  belonging  to  another  is  a  wrong  and  injury  for 
which,  in  some  reasonable  and  practicable  manner,  the  law 
will  enable  the  injurjed  party  to  measure  and  recover  adequate 
compensation.  Any  such  act  which  directly  and  injuriously 
affects  an  established  business,  as  by  destruction  of  the  build- 
[173]  ing  in  which  it  is  conducted;  obstructing  the  approaches 
necessary  to  it;  fraudulently  diverting  custom  where  there 
was  a  duty  to  maintain  the  good  will ;  by  enticing  away  serv- 
ants, or  by  slander  or  the  breach  of  any  agreement  of  which 
the  profits  of  a  business  are  the  consideration  or  inducement, 
may  require  the  estimate  of  a  very  uncertain  loss ;  but  the 
party  whose  misconduct  or  default  has  necessitated  the  in- 
quiry cannot  object  to  it  on  the  ground  of  the  uncertainty, 
though  a  court  will,  in  such  a  case,  proceed  with  caution  and 
will  not  award  damages  upon  mere  conjecture. 

§  106.  Yalne  of  property.  The  value  of  property  consti- 
tutes the  measure  or  an  element  of  damages  in  a  great  variety 
of  cases  both  of  tort  and  of  contract ;  and  where  there  are  no 
such  aggravations  as  call  for  or  justify  exemplary  damages,  in 
actions  in  which  such  damages  are  recoverable,  the  value  is 
ascertained  and  adopted  as  the  measure  of  compensation  for 
being  deprived  of  the  property  the  same  in  actions  of  tort  as 
in  those  upon  contract.  In  both  cases  the  value  is  the  legal 
and  fixed  measure  of  damages,  and  there  is  no  discretion  with 
the  jury.  It  is  so  between  vendor  and  vendee  on  the  failure 
of  either  to  fulfill  a  contract  of  sale  and  purchase ;  between 
employer  and  employee  on  a  contract  for  the  manufacture  of 
specific  articles ;  where  there  is  a  departure  from  instructions 
by  an  agent  or  a  loss  through  his  negligence  or  misconduct, 
or  that  of  a  bailee  or  trustee ;  as  well  as  where  there  is  a 
tortious  taking  or  conversion  by  one  standing  in  no  contract 
relation  to  the  owner.  And,  moreover,  the  value  is  fixed  in 
each  instance  on  similar  considerations  at  the  time  when,  by 
[174]  the  defendant's  fault,  the  loss  culminates.^   And  a  party 

1  Bank  of  Montgomery  v.  Reese,  26  N.  EL  79 ;  Pinkerton  v.  Manchester 

Pa.  St  148;  Owen  v.  Rojitli,  14  G  B.  &  L.  R  Ca,  42  N.  H.  424;  Bull  v. 

827;  Day  v.  Perkins,  2  Sandf.  Ch.  Douglas,  4   Munf.   808;   Enders  v. 

859;  Shaw  v.  Holland,  15  M.  &  W.  Board  of  Public  Works,  1  Gratt  864; 

136 ;  Rand  t.  White  Mt&  R.  Ckx,  40  Dana  v.  Fiedler,  12  N.  Y.  48 ;  Clement 
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who  is  entitled  to  recover  and  most  accept  its  value  in  place 
of  the  property  itself  should  always  be  allowed  interest  on 
that  value  from  the  date  at  which  the  property  was  lost  or 
destroyed  or  converted.  Whether  he  recovers  the  value  for 
the  failure  of  a  vendor  or  bailee  to  deliver;  or  by  reason  of 
the  destruction,  asportation  or  conversion  of  the  property  by 
a  wrong-doer,  interest  is  as  necessary  to  a  complete  indemnity 
as  the  value  itself.*  The  injured  party  ought  to  be  put  in  the 
Kime  condition,  so  far  as  money  can  do  it,  in  which  he  would 
have  been  if  the  contract  had  been  fulfilled  or  the  tort  had 
not  been  committed,  or  the  loss  had  been  instantly  repaired 
when  compensation  was  due.^ 

&  E  Manaf.  Ckx  t.  Meserole,  107  Pick.  466;  Adams  v.  SulliTan,  100 

HasB.  a63;  Danforth  v.  Walker,  87  Ind.  8. 

Vt  238;  Girard  v.  Taggart,  5  a  &  R.  In  Ingram  y.  Rankin,  47  Wi&  406^ 

li)t539;  Ganson  v.  Madigan,  18  Wi&  the  court  say:  **The  rule  fixing  the 

67;  Hale   v.    Trout»  85   Oal.    229;  measure  of  damages  in  actions  for 

Springer  v.  Berry,  47  Ma  830;  Dus-  breaches  of  contract  for- the  delivery 

tan  ▼.  McAndrew,  44  N.  Y.  72 ;  Mar-  of  chattels,  and  in  all  actions  for  the 

shall  V.  Piles,  8  Bush,  249 ;  Camp  v.  wrongful  and  unlawful  taking   of 

Hamlin,  55   Ga.   259;    Bozeman  v.  chattels,   whether    such    as   would 

Htwe.  40  Ala.  212 ;  Grand  Tower  Ca  formerly  have    been    denominated 

▼•  Phillips,  23  Wall  471 ;  Underbill  trespass  de  bonis  or  trover,  at  the 

T.  Gafi;  48  IlL  196 ;  BicknaU  v.  Wat-  value   of  the  chattels  at  the  time 

ennan,  5  R  L  48 ;  West  v.  Pritchard,  when  delivery  ought  to  have  been 

19  Conn.  212 ;  Gregg  v.  Fltzliugh,  86  made,  or  at  the  taking  or  conversion, 

Tez.  127;  Bush  v.  Holmes,  53  Me.  with  interest,  is  certainly  founded 

417;  Rider   v.  Kelley,  82  Vt  268;  upon  principle.    It  harmonizes  with 

Kribs  V.  Jones,  44  Md.  896 ;  Moore-  the  rule  which  restricts  the  plaintiff 

head  v.  Hyde,  88  Iowa,  882 ;  White-  to  compensation  for  his  loss,  and  is 

sett  ▼.  Forehand,  79  N.  C.  280 ;  Bell  as  just  and  equitable  as  any  otlier 

^.  Cunningham,  8  Pet  69 ;  Farwell  v.  general  rule  which  the  courts  have 

Price,  30  Ma  587 ;  Schmertz  v.  Dwyer,  been  able  to  prescribe,  and  has  greatly 

^  Pa.  St  885;  Heinnemann  y.  Heard,  the  advantage  of  certainty  over  aU 

5)  N.  Y.  27 ;  Hancock  v.  Gomez,  id.  othera*' 

^;  Parsons  v.  Martin,  11  Gray,  111 ;  ^  Chapman  y.  Chicago,  etc.  R.  Co., 

Scott  v.  Rogers,  81  N.  Y.  676 ;  Stear-  26  Wis.  295;  McCormick  v.  Peun- 

Jne,  etc  Ca  v.  Heintzmann,  17  C.  R  sylvania  a  R  Ca,  49  N.  Y.  803 ; 

(N.  a)  56;   Hutchings  v.  Ladd,  16  Hamer  v.  Hathaway,  83  Cal.  IIT; 

^^  494;   Baydam  v.  Jenkins,  8  Arpin  v.  Burch,  68  Wis.  619. 

Sutdf.  641 ;  Kennedy  v.  Whitwell,  4  ^Suydam  v.  Jenkins,  8  Sandf.  620. 
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Seotion  1. 

gbkebal  principles. 

§  106.  Cause  of  action  not  diyislble.  A  cause  of  ac-  [175] 
tion  and  the  damages  recoverable  therefor  are  an  entirety. 
The  party  injured  must  be  plaintiff,  by  the  common  law,  and 
must  demand  all  the  damages  he  has  suffered  or  which  he  will 
suffer  from  the  injury,  gi*ievance  or  cause  of  action  of  which 
be  complains.  He  cannot  split  a  cause  of  action  and  bring  suc- 
cessive suits  for  parts  because  he  may  not  be  able  at  first  to 
prove  all  the  items  of  the  demand,  or  because  all  the  damages 
have  not  been  suffered.  If  he  attempt  to  do  so  a  recovery  in 
the  first  suit,  though  for  less  than  his  whole  demand,  will  be 
a  bar  to  a  second  action.^ 

»Baird  v.  United  States,  96  U.  &  v.  Humphrey,  14 Q. B.  Div.  141.  "The 
480;  Zirker  v.  Hughes*  77  OaL  285;  question  is  not  whether  the  sum  de- 
CJolvin  V.   Ck)rwin,  15   Wend.  657 ;  manded  might  have  been  recovered 
Miller  v.  Covert,  1  Wend.  487 ;  Wag-  in  the  former  action,  the  only  in- 
ner T.  Jacoby,  26  Ma  582 ;  Smith  y.  quiry  is  whether  the  same  cause  of 
Jones,  15   Johns.    220 ;    Butler    v.  action  has  been  litigated  and  consid- 
^rigfat,  2   Wend.  860 ;    Cornell  ▼.  ered  in  the  former  action.'*    Seddon 
Cook,  7  Cow.  810;  Brazier  v.  Ban-  v  Tutop,  6 T.  R  607.  "Though  a  dec- 
i>mg.  20  Pa.  St  845 ;  Ross  v.  Weber,  laration  contain  counts  under  which 
M  HI  231 ;  Logan  v.  Caffrey,  80  Pa.  the  plaintiffs   whole  claim  might 
St  196;  Mason  y.  Alabama  Iron  Ca,  have  been  recovered,  yet  if  no  at- 
"Hl  Ala.  270;  Howard  College  v.  Tur-  tempt  was  made  to  give  evidence 
^  71  id.  429 ;  Richardson  v.  Eagle  upon  some  of  the  claims,  they  might 
K  Works,  78  Ind.  422;  North  Ver-  be   recovered   in    another   action.'* 
non  ▼.  Voegler,  108  id.  814,  quoting  Thorpe  v.  Cooper,  6  Bing.  129.    "  It 
tl^e  text;  Wichita  &  W.  R.  Ca  ▼•  is  evident,  therefore,  that  the  applica- 
^be,  89  Kan.  465.  tion  of  the  rule  depends,  not  upon 
VarioQs  tests  have  been  suggested  any  technical  consideration  of  the 
'or  determining  whether  the  judg-  identity  of  the  forms  of  action,  but 
oient  recovered  in  one  action  is  a  bar  upon  matter  of  substance."    Bruns- 
to » subsequent  action.  "The  princi-  den  v.  Humphrey,  14  Q.  B.  Div.  141. 
pal  consideration  is  whether  it  be  "  It  is  not  a  test  of  the  right  of  a 
P'^cisely  the  same  cause  of  action  in  plaintiff  to  maintain  separate  actions 
^^  appearing  by  proper  averments  that  all  the  claims  might  have  been 
b  a  plea,  or  by  proper  facts  stated  in  prosecuted  in  a  single  action."  Perry 
'  Bpedal  verdict  or  a  special  case.  y.  Dickenson,  85  N.  Y.  845,  850.    If 
•^one  great  criterion  of  this  iden-  different  allegation^  are  required  in 
^^  is  that  the  same  evidence  will  the  pleading  and  different  evidence 
^ntain  both  actions."    Kitchen  v.  on  the  hearing,  the  cause  of  action  is 
C^pbell,  2  W.  BL  827 ;  Martin  ▼.  not  spUt  Stark  v.  Starr,  94  U.  a  477, 
Kennedy,  2  R  &  P.  69,  71 ;  Brunsden  485. 
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§  107.  Present  and  fntnre  damages.  If  one  party  to  a 
contract  prevents  the  other  from  performing  and  thereby 
earning  wages  or  realizing  profits,  the  latter  in  an  action 
[176]  brought  at  once  after  the  breach  may  recover  damages 
which  will  compensate  him  for  his  loss.  Although  by  per- 
formance the  benefits  of  the  contract  would  accrue  at  a  future 
time,  yet,  upon  a  breach  by  which  such  future  advantages  will 
be  prevented,  the  injured  party  may  immediately  thereafter 
recover  damages  equivalent  to  the  loss,  so  far  as  he  can  prove 
it.  And  to  facilitate  the  proof  the  court  will  not  oblige  him 
to  anticipate  the  future  state  of  the  market,  but  will  give  the 
plaintiff  the  benefit  of  market  rates  at  the  time  of  the  breach. 
Thus,  in  the  leading  case  in  New  Tork^  it  was  argued  that  in- 
asmuch as  the  furnishing  of  the  marble  would  run  through  a 
period  of  five  years,  of  which  only  about  one  year  and  a  half 
had  expired  at  the  time  of  the  breach,  the  benefits  which  the 
contractor  might  have  realized  from  the  execution  of  the  con- 
tract must  be  speculative  and  conjectural ;  the  court  and  jury 
having  no  certain  data  upon  which  to  make  the  estimate. 
The  court  say:  "Where  the  contract  .  .  .  is  broken  before 
the  arrival  of  the  time  for  full  performance,  and  the  opposite 
party  elects  to  consider  it  in  that  light,  the  market  price  on 
the  day  of  the  breach  is  to  govern  in  the  assessment  of  dam- 
ages. In  other  words,  the  damages  are  to  be  settled  and 
ascertained  according  to  the  existing  state  of  the  market  at 
the  time  the  cause  of  action  arose  and  not  at  the  time  fixed 
for  full  performance."  *  But  the  parties  are  entitled  to  the 
benefit  of  any  facts  transpiring  subsequently  to  the  bringing 
of  the  action  which  show  more  clearly  the  gains  prevented  by 
the  breach  of  contract  complained  of,  or  the  damages  sustained 

1  Masterton  y.  Mayor,  7  Hill,  61,  71.  v.  Dabuque,  eta  R  Ca,  40  Iowa,  264 ; 

2  Wolcott  V.  Mount,  86  N.  J.  Ix  262 ;  Tippin  v.  Ward,  6  Ore.  450 ;  Howard 
McAndrews  v.  Tippett,  89  id.  105;  v.  Daly,  61  N.  Y.  863;  Gifford  v. 
Burrell  v.  New  York  &  G  Ca,  14  Waters,  67  N.  Y.  80;  Crabtree  v. 
Mich.  84 ;  Roper  v.  Johnson,  L  R  8  Hagenbaugh,  25  DL  288 ;  James  v. 
C.  P.  167 ;  Frost  v.  Knight,  L.  R  6  AUen  County,  44  Ohio  8t  236 ;  E.  T. 
Exch.  825 ;  Sutherland  t.  Wyer,  67  etc.  R  Ca  v.  Staub^  7  Lea  (Tenn.X 
Me.  64 ;  Dugan  v.  Anderson,  86  Md.  897 ;  Litchenstein  v.  Brooks,  75  Texas, 
667;Schen  V.  Plumb,  55  N.  Y.  592;  196;  Kahn  v.  Kahn,  24  Neh  20a 
Sibley  v.  Rider,  54  Me.  468 ;  Fales  v.  See  McEvoy  v.  Bock,  87  Mina  402. 
Hemenway,  64  Me^  878;  Richmond 
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from  snch  a  cause  of  action,  or  any  other,  the  injurious  effects 
of  which  extend  into  the  future.  This  point  will  receive 
further  elucidation  when  we  come  to  speak  of  prospective 
damages. 

§  108.  What  is  an  entire  demand  ?  The  reader's  attention 
is  now  directed  to  what  constitutes  an  entire  demand  or  cause 
of  action.  Whether  a  contract  be  single  and  entire  or  [177] 
apportionable,  if  there  is  a  total  abandonment  or  breach  by 
one  party  the  other  has  a  single  cause  of  action  upon  the  en- 
tire contract  if  he  think  proper  to  act  upon  the  breach  as  a 
total  one;  and  the  better  opinion  is  that  he  is  obliged  to  do  so. 
A  party  has  a  right  to  break  his  contract  on  condition  of  being 
liable  for  the  damages  which  will  accrue  therefrom  at  the 
time  he  elects  to  do  so.  And  it  is  the  duty  of  the  other  party 
^hen  notified  thereof  to  exert  himself  to  make  the  damages 
as  Light  as  possible.^ 

What  default  a  party  may  treat  as  a  total  breach  of  a  con- 
tract is  not  always  an  easy  question,  and  its  solution  should  be- 
looked  for  in  works  upon  contracts  rather  than  damages,  for  it 
depends  upon  the  interpretation  of  the  contract.  Like  most 
other  questions  of  construction  it  rests  upon  the  intention  of* 
the  parties  and  must  be  discovered  in  each  case  by  considering 
the  language  and  the  subject-matter  of  the  contract.^  If  it  is 
single  and  entire,  or  to  the  extent  that  it  is  so,  it  can  be  the* 
snbject  of  but  one  action  against  the  defaulting  party  and  the* 
plaintifif  must  have  performed  all  precedent  conditions  to 
place  the  other  in  default.' 

.  ^Ptoker  T.  RasseU,  183  Mass.  74;  12  Gush.  806;  Messick  v.  Dawson,  2 

^'on  V.  Anderson,  48'  N.  Y.  281 ;  Harr.  (Del.)  50 ;  Folsorn  v.  Clemence, 

^^^tiand  ▼.  General  Exchange  Bank,  119  Mass.  478;  Brannenburg  v.  In^ 

^^I*  T.  (N.  &)  868;  Willoughby  v.  dianapolis,  eta  R  Ca,  13  Ind.  103; 

"^ae.  24  Gratt  522 ;  Polk  v.  Daly,  Hutchinson  v.  Wetmore.  2  Cal.  810 ; 

^^  Abb.  Pr.  (N.  a)  156.  Camp  v.  Morgan.  21  111.  255 ;  Morgan 

'8  Pare,  on  Cont  517.  v.  McKee,  77  Pa.  St  228 ;  Casselberry 

'  li  pp.  517-527;  Shinn  v.  Bodine,  v.  Forquer,  27  IlL   170;  Larkin  v* 

^  Pa.8t  182 ; ;SVither8  v.  Reynolds,  Buck,  11  Ohio  St  561  ;.Hall  v.  Clag- 

^^&  Ad.  882 ;  Shaw  v.  Turapike  Co.,  ett,  2  Md.  Ch.  151 ;  White  v.  Brown, 

^1^  454,  Davis  v.  Maxwell,  12  Met  2  Jones'  L.  (N.  C.)  403;  Wagner  v. 

^;  Harris  v.  Ligget  1  W.  &  a  801 ;  Jacoby,  26  Mo.  582;  Walter  v.  Rich- 

^▼.  Meyers,  42  BarU  270;  Crips  V.  ardson,  11  Rich,  466;  Quigley  v.  De 

J^ande,  4  McCord,  20 ;  Herriter  v.  Haas,  82    Pa.  St  267 ;  Sweeny    v. 

*^,  28  CaL  885 ;  Brown  v.  Smith,  Daugherty,  28  lowa^  291 ;  Stevens  v. 
Voul— 15 
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§  109.  Entire  demand  may  be  severed.  A  contract  origi- 
nally entire  may  be  severed  afterwards  by  the  parties  so  as  to 
[178]  give  a  right  of  action  for  a  part  performance.^  This  was 
the  case  where  there  was  an  entire  contract  for  the  delivery  of 
logs,  and  on  delivery  of  a  part  the  purchaser  paid  therefor 
partly  in  money  and  gave  notes  for  the  residue  delivered.  It 
was  held  that  the  notes  could  be  collected  notwithstanding  any 
default  in  the  delivery  of  other  logs  to  fulfill  the  contract,  but 
subject  to  recoupment  of  the  damages  for  such  breach.^  Under 
an  agreement  that  if  the  creditor  would  forbear  suing  upon 
the  whole  of  his  demand  and  sue  upon  a  part  of  it  only,  and  in 
case  of  a  recovery  upon  that  part  the  debtor  would  pay  the 
balance,  it  was  held  that  such  agreement  was  a  waiver  of  the 
rule  in  his  favor  concerning  the  division  of  actions,  and  that 
the  recovery  upon  the  part  sued  upon  was  not  a  bar  to  an  ac- 
tion upon  the  balance  of  the  claim.'  So  a  qicantum  meruit 
claim  may  arise  for  a  part  performance  on  account  of  the 
benefit  derived  from  it.* 

§  110.  Contraets  to  do  several  things  successively  or  one 
thing  eontinnously.  A  contract  to  do  several  things  at  dif- 
ferent times  is  divisible  in  its  nature,  and  an  action  will  lie 
upon  each  default.'  A  defendant  being  the  keeper  of  an  office 
for  procuring  crews  of  vessels,  in  consideration  of  the  plaint- 
iffs  agreement  to  furnish  such  supplies  and  advances  as  might 
be  necessary  in  the  business,  promised  to  pay  the  latter  a  cer- 
tain sum  for  each  man  shipped  and  to  repay  the  advances;  it 
was  held  that  the  defendant's  undertaking  was  several.*  But 
when  a  party  has  distinct  demands  or  existing  causes  of  action 
growing  out  of  the  same  contract  or  resting  in  matter  of  ac- 
count, which  may  be  joined  and  sued  for  in  the  same  action, 

Lockwood,  18  Wend.  644;  Blakeney  Lee  v.  Kendall,  56  Hun,  610;  Fourth 

V.  Ferguson,  18  Ark.  847 ;  Pinney  v.  Nat  Bank  v.  Noonan,  88  Ma  STSl 

Barnes,  17  Conn.  420;  Farrington  v.  «  Fessler  v.  Love,  43  Pa.  St  8ia 

Payne,  15   John&    432 ;  PhiUipa   v.  »  Mills  v.  Garrison,  8  Keyoe  (N.  Y.X 

Berick,  16  Johns.  136;  Cunningham  40;  Mandeyille  t.  Welch,  5  Wheat 

V.  Jones,  20  N.  Y.  486 ;  James  v.  277.  288 ;  Secor  v.  Stui^  16  N.  Y. 

Lawrence,  7  Harr.  &  J.  78 ;  Shaffer  v.  548. 

Lee,  8  Barb.  412 ;  CampbeU  t.  Hatch-  *  See  ante,  §  90.  . 

ett,  55  Ala.  548 ;  Parker  v.  Russell,  138  >  Badger  v.  Titcomb,  15  Pick.  400 ; 

Mass.  74.  Basler  v.  Nichols,  8  Ind.  26a 

1 0'Beirne  v.  Lloyd,  48  N.  Y.  261 ;  «  Badger  v.  Titcomb,  mpra. 
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they  mast  be  joined ;  they  constitute  an  entire  cause  of  action 
or  demand ;  and  if  they  be  split  up  and  a  suit  be  brought  for 
a  part  only,  and  subsequently' a  second  suit  for  the  residue, 
the  first  action  if  determined  on  the  merits  will-  be  a  bar.^ 
This  is  not  to  be  carried  so  far  as  to  bar  an  action  on  the  con- 
tract because  judgment  has  been  obtained  against  the  party 
who  failed  to  perform  for  a  tort  resulting  from  the  breach. 
Claims  for  a  wrongful  dismissal  from  employment  and  to  re- 
cover wages  earned  prior  thereto  are  separate  and  distinct 
causes  of  action.  The  right  to  wages  is  the  result  of  the 
contract;  the  right  to  damages  grows  out  of  the  wrongful 
termination  of  it.  The  amount  due  under  the  contract  was 
definite  or  ascertainable  at  the  time  of  its  breach,  and  was 
then  payable;  the  damages  were  incapable  of  exact  ascertain- 
ment until  the  period  covered  by  the  contract  expired,  as  they 
might  be  mitigated  by  the  acts  of  the  plaintiff.*  - 

In  an  action  on  a  lease  which  contained  distinct  cove-  [179] 
nants  to  pay  for  manure  and  for  work  and  labor,  the  defend- 
ant pleaded  in  abatement  that  a  prior  action  brought  for  the 
breach  of  certain  of  the  covenants  was  still  pending.  Plaintiff 
replied  that  the  covenants  upon  which  that  suit  was  brought 
were  distinct  and  different  from  those  involved  in  the  pending 
action.  The  defendant's  demurrer  to  this  replication  was 
sustained  and  he  obtained  judgment.'  It  is  observed  of  this 
ruling  that  if  it  is  subject  to  any  criticism  it  is  because  of  its 
application  to  the  facts  involved.  It  may  be  inferred  from 
the  opinion  of  Judge  Cowmen  that  all  the  covenants  in  the 
lease  were  for  the  payment  of  different  amounts  of  money  by 
the  lessee  to  the  lessor;  and  he  seemed  to  regard  it  like  the 
^e  of  a  contract  to  pay  money  in  instalments,  and  in  this 
^ay  reached  the  conclusion  that  the  different  breaches  con- 
stituted a  single  cause  of  action.*  A  contract  which,  for  an 
entire  consideration,  stipulates  for  the  performance  of  several 

^Bendemagle  v.  Cocks,  19  Wend.  2  Perry  v.  Dickereon,  85  N.  Y.  845. 

207;  James  v.  Lawrence,  7  Harr.  &  *  Bendemagle  v.  Ck)ck8,  19  Wend. 

^-  '^;  Atwood  V.  Norton,  27  Barb.  207.  See  Badger  v.  Titcomb^  16  Pick. 

•^;  Caaselberry  v.  Forquer,  27  IIL  409;   Mcintosh    v.  Lawn,  47  Barh. 

^'^;  Geiaer  Threshing   M.    Ca    v.  550. 

Fanner,  27  Minn.  428 ;  Bowe  v.  Min-  <  Perry  v.  Dickerson,  86  N.  Y.  845, 

"«»taM.Ca,44id.46a  84a 
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acts  for  the  benefit  of  the  same  person  at  the  same  time  is 
entire.* 

[180]  The  principle  is  settled  beyond  dispute  that  a  judg- 
ment concludes  the  rights  of  the  parties  in  respect  to  the  cause 
of  action  stated  in  the  pleadings  on  which  it  is  rendered, 
whether  the  suit  embraces  the  whole  or  only  a  part  of  the 
demand  constituting  the  cause  of  action.  It  results  from  this 
principle,  and  the  rule  is  fully  established,  that  an  entire  claim 
[181]  arising  either  upon  a  contract  or  from  a  wrong  cannot 
be  divided  and  made  the  subject  of  several  suits;  and  if  sev- 
eral suits  be  brought  for  different  parts  of  such  a  claim  the 
pendency  of  the  first  may  be  pleaded  in  abatement  of  the 
others,  and  a  judgment  upon  the  merits  of  either  will  be  avail- 
able as  a  bar  in  the  others.  But  it  is  entire  claims  onlv  which 
[182]  cannot  be  divided  within  this  rule:  those  which  are 
single  and  indivisible  in  their  nature.  The  cause  of  action  in 
the  difl*erent  suits  must  be  the  same.  The  rule  does  not  pre- 
vent, nor  is  there  any  principle  which  precludes,  the  prosecu- 
tion of  several  actions  upon  distinct  causes  of  action.  The 
holder  of  a  number  of  promissory  notes  may  maintain  an  ao- 
[188]  tion  on  each ;  a  party  upon  whose  person  or  property 
successive  and  distinct  trespasses  have  been  committed  may 
onng  a  separate  suit  for  every  trespass,  and  all  demands  of 
whatever  nature  arising  out  of  independent  transactions  may 
be  sued  upon  separately.  It  makes  no  difference  that  the 
clauses  of  action  might  be  united  in  a  single  suit;  the  right  of 
the  party  in  whose  favor  they  exist  to  separate  suits  is  not  af- 
fected by  that  circumstance.'  The  true  distinction  between 
demands  or  rights  of  action  which  are  single  and  entire,  and 
those  which  are  several  and  distinct,  is  that  the  former  im- 
mediately arise  out  of  one  and  the  same  act  or  contract,  and 
the  latter  out  of  different  acts  or  contracts.* 

1  Indianapolis,  etc.  Ry.  Ca  v.  been  established  and  plaintiff  has 
Koons,  105  Ind.  507.  made  improvements  upon  property 

2  St'cor  V,  Sturgis,  16  N.  Y.  654,  abutting  thereon  in  conformity  with 
overruling  Colvin  v.  Corwin,  15  such  grade,  and  subsequently  the  city 
Wond.  557,  and  disapproving  the  provides  by  ordinance  for  changing 
reasoning  in  Guernsey  v.  Carver,  8  the  grade,  and  in  fact  alters  it  from 
id.  402.  See  PeiTy  v,  Dickerson,  85  curb  to  curb,  and  afterwards  adapts 
IC.  Y,  845.  the  sidewalk  to  the  grade  as  finaUy 

9  Where  the  grade  of  a  street  has    established,  an. action  for  changing 
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Perhaps  as  simple  and  safe  a  test  as  the  subject  admits  of 
by  which  to  determine  whether  the  case  belongs  to  one  class 
or  the  other  is  by  inquiring  whether  it  rests  upon  one  or  sev- 
eral acts  or  agreements.  In  the  case  of  torts  each  trespass, 
conversion  or  fraud  gives  a  cause  of  action,  and  but  a  single 
one;*  in  respect  to  contracts,  express  or  implied,  each  [184] 

affords  one  and  only  one  cause  of  action.    The  case  of  a  con- 

the  sidewalk  cannot  be  maintained  Ma  891 ;  Pucket  v.  St  Louis,  etc.  Ry. 

after  a  recovery  has  been  had  for  Ck).,  25  Mo.  App.  650. 

(tatting  down  the  g^^de  from  curb  The  seizure  on  the  rame  day  and 

to  curb.    Hempstead  v.  Des  Moines,  under  the  same  writ  of  two  distinct 

63  Iowa,  86 ;  Stickford  v.  St  Louis,  7  lots  of  animals  in  different  places. 

Ma  App.'  217  (injury  to  fee  of  one  though  they  are  owned  by  the  same 

lot  and  to  leasehold   interest  with  person,  constitutes  distinct  trespasses, 

rent  of  adjoining  lotX  Millikin  v.  Smoot  71  Texas,  759. 

If  goods  are  sold  on  credit  at  vari-  i  Munro  v.  Dredging,  etc.  Co.,  84 

Otts  times  each  sale  is  separate  and  Cal.  615 ;  Lee  v.  Kendall ;  Secor  v. 

distinct  and  an  independent  cause  of  Sturgis,  siipra;  Binicker  v.  Hanni- 

actioD  arises  on  the  expiration  of  the  bal,  etc.  R  Co.,  88  Ma  660;  Steig- 

^Sreed  period  of  credit  and  as  the  lider  v.  Missouri  P.  Ry.  Co.,  88  Ma 

w^eral  amounts  become  due.     Zim-  App.  511 ;  Know! ton  v.  New  York, 

nierroan  v.  Erhard,  83  N.  Y.  74.  etc.  R  Co.,  147  Mass.  606 ;  Brannen- 

^ere  property  is  purchased  in  burg  v.  Indianapolis,  etc.  R  Co.,  18 

"^^eral  quantities  at  different  times  Ind.   108 ;   Hicenbothem  v.   Lowen- 

10  the  execution  of  a  conspiracy,  the  bein,  6  Robt  557 ;  Marble  v,  Keyes,  9 

^^^Quige  done  to  the  vendor  is  the  Gray,  221 ;  Eastman  v.  Cooper,   15 

^t  of  the  action,  and  the  cause  of  it  Pick.  276 ;  Bennett  v.  Hood.  1  Allen, 

^  Dot  single  and  entire ;  each  pur-  47 ;  Trask  v.  Hartford,  etc.  R  Co.,  2 

chase  is  a  distinct  and  several  fraud  Allen,  881 ;  Doty  v.  Brown.  4  N.  Y.  71. 

'or  which  a  separate  action  lies.  Lee  But  one  cause  of  action  arises  from 

^'  Kendall,  56  Hun,  610.  the  conversion  of  various  chattels  at 

^liere  a  train  was  in  motion  and  the  same  time ;  after  judgment  for 
A  loare  and  colt  were  running  on  the  the  plaintiff  for  some  of  those  con- 
^k  in  front  of  it,  and  the  colt  was  verted  an  action  cannot  be  main- 
struck  and  kiUed,  and  the  ti*ain  after  tained  for  the  others,  although  he 
^QDing  on  five  hundred  feet  struck  was  unable  to  include  them  in  the 
^  killed  the  mare,  the  killings  were  first  action  because  of  the  defend- 
^porate  and  independent  acts ;  causes  ant's  fraudulent  conduct  (McCaffrey 
of  action  based  upon  them  were  nee-  v.  Carter,  125  Mass.  880) ;  nor  because 
^^^y  composed  of  different  ele-  of  the  accidental  failure  to  sue  for 
°^^ts,  because  while  the  killing  of  them  in  the  fii-st  action.  Folsom  v. 
the  colt  might  have  been  prevented  Clemence,  119  Masa  478 ;  Herriter  v. 
^  the  prompt  exercise  of  ordinary  Porter,  28  CaL  885 ;  Farrington  v. 
care,  the  last  killing  was  the  result  of  Payne,  15  Johns.  482 ;  Funk  v.  Funk, 
^•089  negligence.     Missouri  P.  Ry.  85  Ma  App.  246.  See  Bowker  v.  Fer- 

Ca  V.  Scammon,  41  Kan.  521.    See  tilizer  Co.,  106  N.  Y.  555.    This  is  the 

Bricker  v.  Missouri  P.  Ry.  Ca,  88  rule,  although  part  of  the  property 
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tract  containing  several  stipulations  to  be  performed  at  dif- 
ferent times  is  no  exception ;  although  an  action  may  be  main- 
tained upon  each  stipulation  as  it  is  broken  before  the  time 
for  the  performance  of  the  others  the  ground  of  action  is  the 
stipulation  which  is  in  the  nature  of  a  several  contract.^  The 
same  rule  governs  in  torts  arising  from  contracts  and  those 
which  have  their  origin  in  official  misfeasance.  The  ca.ise  of 
action  arises  when  the  breach  of  duty  occurred,  not  on  the 
discovery  of  the  ejBfects  thereof.^ 

§  111.  Items  of  account.  Where  there  is  an  account  for 
goods  sold  or  labor  performed,  where  money  has  been  lent  to 
or  paid  for  the  use  of  a  party  at  different  times,  or  several 
items  of  claim  springing  in  any  way  from  contract,  whether 
one  or  separate  rights  of  action  exist,  will  in  each  case  depend 
on  whether  the  case  is  covered  by  one  or  by  several  or  sep- 

taken  was  held  by  the  plaintiff  as  in  repair,  aud  the  seventh  to  build, 

trustee  and  part  in  his  own  right  during  the  continuance  of  the  lease, 

O'Neal  V.  Brown,  21  Ala.  482.  A  ten-  one  hundred  and  twenty-five  rods  of 

ant  who  sues  for  damage  to  his  crops  fence.    It  was  held  that  a  former  ac- 

may  recover  for  the  whole  injury  tion  by  the  lessor  upon  the  covenant 

done.    Texas  &  P.  Ry.  CJa  v.  Bayliss,  for  not  building  the  fence  was  not 

62  Texas,  570.    Injuries  done  to  dis-  a   bar   to    an    action    subsequently 

tinct  pieces  of  property  owned  by  brought  upon  the  covenant  tq  repair ; 

the  same  person,   by  a  single  act,  that  the  two  covenants  were  distinct 

must  be  sued'for  together.    Beronio  and  had  no  connection  with  each 

V.  Southern  P.  R.  Co.,  86  Cal.  415.  other,  except  that  they  were  con- 

1  Secor  V.  Sturgis,  16  N.  T.  554 ;  tained  in  the  same  instrument ;  that 

Ryali  V.  Prince,  82  Ala.  264 ;  "Wilkin-  the  former  action  must  have  been  to 

son  V.  Black,  80  id.  829 ;  Strauss  v.  recover  for  the  same  identical  cause 

Meerteif,  64  id.  299 ;  Wilcox  v.  Plum-  of  action  or  for  some  part  thereof  as 

mer,  4  Pet  172 ;  Moore  v.  Juvenal,  92  the  plaintiff  seeks  to  recover  in  the 

Pa.  SL  484;  Reformed,  etc.  Church  second  in  order  to  be  a  bar.    See 

V.  Brown,  54  Barb.  191 ;  Campbell  v.  Warner  v.  Bacon,  8  Gray,  397 ;  Clark 

Hatchett,  55  Ala.  548;  0*BeirneV  v.  Baker,  5  Met  452. 
Lloyd,  48  N.  Y.  248 ;  Pinney  v.  Barnes,        The  services    of  a   regularly  ap- 

17  Conn.  420 ;  Rudder  v.  Price,  1  H.  pointed  or  permanently  employed  at- 

Black.  550 ;  Cobb  v.  I.  C.  R,  88  Iowa,  torney  are  usually  rendered  pursuant 

601;    Clayes  v.  White,  88  111.  540;  to  some  general  contract,  and  w^hat- 

Blakeney  v.  Ferguson,  18  Ark.  847 ;  ever  is  due  therefor  at  the  termina- 

Kendall  v.  Stokes,  8  How.  (U.  S.)  87.  tion  of  the  service  or 'employment 

In  Mcintosh  v.  Lawn,  47  Barb.  550,  must  be  recovered  in   one    action, 

it  was  held  that  the  lease  in  question  Hughes  v.  Dundee  Mortgage  T.  L  Ca, 

contained  seven  distinct  and  inde-  26  Fed.  "Rep.  881. 
p)endent  covenants,  the  third  of  which        *Owen  v.  Western  Saving  Fund, 

was  to  keep  the  buildings  and  fences  97  Pa.  St.  47. 
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arate  contracts.    The  several  items  may  have  their  origin  in 
one  contract,  as  an  agreement  to  sell  and  deliver  goods,  per- 
ioral work,  or  advance  money;  and  usually,  in  case  of  a  run- 
ning account,  it  may  be  fairly  implied  that  it  is  in  pursuance 
of  an  agreement  that  an  account  may  be  opened  and  continued 
either  for  a  definite  period  or  at  the  pleasure  of  one  or  both  of 
ike  parties.    But  there  must  be  either  an  express  contract  or 
the  circumstances  must  be  such  as  to  raise  an  implied  contract 
embracing  all  the  items  to  make  them,  where  they  arise  [185] 
at  different  times,  a  single  or  entire  demand  or  cause  of  action.^ 
The  very  fact  that  there  is  a  running  account  imports  that  the 
parties  have  not  been  accustomed  to  treat  every  separate  mat- 
ter of  charge  as  a  distinct  debt,  but  on  the  contrary  to  enter 
it  in  the  account  to  become  a  part  thereof  and  going  to  make 
up  the  debt  which  consists  of  the  entire  balance  due.*    The 
bnsiness  of  ship  carpenters  was  carried  on  in  one  part  of  a 
bnilding  under  the  direction  of  two  of  the  partners  in  a  firm, 
And  the  business  of  ship  chandlers  in  another  part  of  the  same 
bnilding  under  the  direction  of  the  third  partner.     Separate 
books  of  account  were  kept  by  different  clerks  in  the  two 
branches  of  business;  and  the  partners  confined  themselves 
J^pectively  to  the  management  of  one  of  the  branches  with- 
out personally  taking  part  in  the  other.    Work  was  done  and 
Daaterials  furnished  from  the  carpentry  branch  i»the  repairing 
and  equipping  of  a  brig,  upon  the  order  of  her  captain,  to  the 
anionnt  of  $139,  and  immediately  thereafter  goods  and  articles 
of  ship  chandlery  to  the  value  of  $521  were  furnished  to  the 
8^6  brig,  on  the  order  of  the  same  captain,  at  different  times 
through  a  period  of  a  month.    It  was  held  that  the  two  ac- 

'Seoor  v.  Stargis,  16  K.  Y.  654;  time,  that  a  suit  brought  upon  the  ac- 
^mgesBer  ▼.  Harrison,  12  Wi&  544 ;  count  after  some  of  the  notes  became 
Salter  V.  Richardson,  11  Rich.  466 ;  due,  in  which  judgment  for  the 
**gruderv.  Randolph,  77  N.  C.  79;  amount  of  those  due  was  given,  bars  a 
American  S.  M.  Co,  v.  Thornton,  28  subsequent  suit  upon  the  same  ac- 
tion. 418;  Oliver  v.  Holt,  11  Ala.  574;  count  for  the  amount  of  the  notes 
^'wk  7.  Wilson,  113  Pa  St  438.  The  which  became  due  after  the  suit  was 
^  case  holds  that  if  several  notes  brought 

^  given  for  the  amount  of  an  entire  2  Memmer  v.  Carey,  80  Minn.  458 ; 

»*ook  account,  without  being  taken  as  Bomgesser  v.  Harrison,  12  Wis.  544 ; 

M»  extinguishment  of  the  debt  or  as  Avery  v.  Fitch,  4  Conn.  362 ;  Lane  v. 

ooDsideiation  for  an   extension   of  Cook,  8  Day,  255.    See  note  to  §  110. 
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counts  did  not  constitute  an  entire  claim.*  In  an  action  for 
money  had  and  received  it  appeared  that  the  defendant,  as 
steward  of  the  plaintiff,  had  between  April  and  November, 
1822,  received  large  sums  of  money  for  timber  sold,  and  in 
December,  1821, 4:61.  for  rents;  in  a  former  action  a  judgment 
had  been  taken  by  default  for  all  that  the  plaintiffs  agent 
thought  the  defendant  could  pay,  but  afterwards  it  was  ascer- 
tained for  the  first  time  that  the  steward  had  received  the  said 
amount  for  rents.  The  court  held  that  all  the  sums  which  the 
plaintiff  knew  the  defendant  had  received  at  the  time  when  he 
commenced  the  former  action  were  to  be  considered  as  in- 
cluded in  and  constituting  one  entire  cause  of  action,  and  the 
[186]  recovery  was  confined  in  the  last  action  to  the  46^., 
though  the  defendant's  actual  receipts  for  timber  were  very 
much  greater  than  the  default  judgment.^ 

Where  the  captain  of  a  steamboat  hired  a  barge  and  ex- 
ecuted to  the  owner  a  contract  to  pay  $10  per  day  until  re- 
turned in  good  order  as  received,  but  fixed  no  time  when  it 
should  be  returned  or  the  money  paid,  it  was  held  that  the  barge 
was  to  be  returned  in  a  reasonable  time  considering  the  cir- 
cumstances of  the  service  for  which  it  was  hired ;  the  stipulated 
rent  or  hire  would  then  be  payable ;  the  contract  was  entire 
and  not  divisible ;  and  an  action  brought  thereon  after  the  ex- 
piration of  such  reasonable  time  for  the  amount  then  due  for 
the  hire  of  the  barge  at  the  rate  specified  in  the  contract  was 
a  bar  to  a  subsequent  action  on  the  same  contract  for  hire 
accruing  after  the  period  embraced  in  the  judgment  recovered 
in  the  former  action.'  The  court  say ;  "  If  the  barge  were 
not  returned  upon  demand  in  a  reasonable  time  it  would  be  a 
breach  of  the  contract  for  the  return.  The  right  of  the  party 
in  such  a  case  is  not  to  exact  the  $10  a  day  perpetually,  but  to 
charge  at  that  rate  for  a  reasonable  time,  .and  then  to  collect 
the  value  of  the  barge,  and  by  suing  .  .  (in  the  former  ac- 
tion) .  .  he  in  efifect  averred  that  the  reasonable  time  had 
expired  and  the  whole  became  due."  * 

§  112.  Continuing  obligations.  Where  the  defendant  had 
covenanted  in  1822  that  the  plaintiff  should  have  a  continual 

1  Secor  V.  Sturg^s,  16  N.  Y.  554.  ^  Stein  v.  Steamboat  Prairie  Rose, 

«Bagot  V.  Williams,  8  R  &  G  285 ;    17  Ohio  St  472. 
Ridley  v.  Squire,  58  Barb.  280.  ^  See  Bradley  v.  Washington,  etc. 

Ckx,  9  Pet  107. 
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supply  of  water  for  a  mill  from  his  dam,  and  totally  failed  to 
perform  after  1826,  and  in  1835  the  plaintiff  brought  an  action 
for  the  breach  and  recovered  damages  sustained  by  him  up  to 
that  time,  it  was  held  a  bar  to  a  second  action  arising  from  a 
subsequent  failure  to  perform.*  Nelson,  C.  J.,  said :  "  It  is 
true  the  covenant  stipulated  for  a  continued  supply  of  water 
to  the  plaintiff's  mills ;  and  in  this  respect  it  may  be  appropri- 
ately styled  a  continuing  contract.  Yet,  like  any  other  en- 
tire, contract,  a  total  breach  put  an  end  to  it,  and  gave  the 
plaintiff  the  right  to  sue  for  an  equivalent  in  damages.  [187] 
He  obtained  that  equivalent,  or  should  have  obtained  it,  in  the 
former  suit."  The  principle  has  been  applied  to  an  action  to 
recover  rent  under  a  lease  for  a  term  of  years  where  a  suit 
was  brought  to  recover  the  rent  for  one  month  which  was 
due  when  another  suit  was  instituted ;  ^  and  to  an  action  to 
recover  the  expense  of  supporting  a  non-resident  pauper,  such 
expense  accruing  after  the  recovery  in  a  former  suit  of  the 
amount  due  when  the  trial  was  had.'  An  agreement  by  one 
party  to  support  another  during  life  is  a  similar  continuing, 
entire  contract,*  if  it  is  unconditional.*  A  separate  action  may 
he  maintained  whenever  there  is  •  a  new  cause  of  action, 
whether  it  arises  at  the  same  time  as  another  cau^,  or  at  a 
different  time;  but  it  must  exist  and  be  complete  before  the 
action  is  brought.*  Where  the  contract  is  indefinite  as  to  time 
and  negative  in  its  character  successive  actions  may  be  brought 
for  its  violation ;  as  where  one  who  has  sold  his  interest  in  a 
business  and  agreed  that  he  would  not  commence  again  in 
that  place  violates  his  obligation.^ 

« §  113.  Damages  accruing  subsequent  to  the  action.    It  is 
not  essential,  however,  that  all  the  injurious  effects  of  the  act 

*F»h  T.  FoUey,  6  HUl,  64.    See  Miller   v.    Wilson,    24   Pa.  St  114. 

Amerman  v.  Deane,  182  N.  Y.  855.  See  Ferguson  v.  Ferguson,  2  N.  Y. 

*  Barritt  ▼.  Belf y,  47  Conn.  822.  860. 

'Kariborough  v.  Sisson,  81  Conn.  ^Fay  v.  Guynon,  181  Mass.  81. 

^  SeePinney  v.  Barnes,  17  id.  420.  «HoweU  v.  Young,  5  B.  &  a  267; 

*Ptoker  v.  Rossell,  188  Mass.  74 ;  Warner  v.  Bacon,  8  Gray,  897 ;  Prince 

AmoB  V,  Oakley,  181  id.  418 ;  ScheU  v.  Moulton,  1  Ld.  Raym.  248 ;  Harbin 

^'  Rumb,  55  N.  Y.  5«2;  Shaffer -v.  v.  Green,  Hob.   189;   CoggeshaU  v. 

1^  8  Barb.  412 ;  Dreaser  v.  Dresser,  CoggeshaU,  2  Strobh.  L.  51.  See  State 

85Barbi  573;  Sibley  v.  Rider.  54  Me.  Bank  v.  Fox,  8  Blatchf.  431. 

*W;  Phflbrook  v.  Burgess.  52  Me.  'Just  v.  Greve,  13  111.  App.  802; 

^U  Fales  V.  Hcmenway,  64  Me.  873 ;  Pierce  v.  Woodward,  6  Pick.  20a 
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which  constitutes  the  cause  of  action  should  have  been  devel- 
oped and  suffered  before  suit ;  it  is  immaterial  to  the  right  to 
recover  for  them  when  the  effects  manifest  themselves  with 
reference  to  the  time  of  bringing  the  suit.  But  it  is  practi- 
cally material  to  the  plaintiff  that  the  effects  be  so  manifest 
before  and  at  the  time  of  the  trial  as  to  be  susceptible  of  proof. 
The  actual  effects  down  to  the  time  of  the  trial  are  provable ; 
and  whether  those  which  may  ensue  later  may  be  taken  into  ac- 
count will  depend  on  whether  they  are  imminent  and  suffi- 
ciently certain.^  Interest  which  is  the  accessory  of  the  prin- 
cipal does  not  stop  at  the  commencement  of  the  action,  but 
may  always  be  computed  down  to  the  verdict.*  But  whether 
continuing  damages  may  be  computed  after  the  commence- 
ment of  the  suit  will  depend  on  whether  they  proceed  from 
the  act  complained  of  in  that  suit  as  the  cause  of  action,  or 
[188]  from  some  later  act  constituting  a  fresh  cause  of  action.* 
A  judgment  creditor  in  lieu  of  her  judgment  agreed  to  accept 
the  bond  of  another  conditioned  for  her  maintenance  during 
life,  or  to  pay  her  if  she  preferred  it  $150  per  annum ;  the 
boiid  to  be  secured  by  a  mortgage  on  the  land  of  the  obligor. 
The  defendant  was  employed  to  prepare  the  instrument  and 
to  have  the  mortgage  entered  of  record ;  he  withheld  it  from 
record  until  the  property  became  otherwise  incumbered  by 
claims  to  an  amount  beyond  its  value  and  the  debtor  in- 
solvent. It  was  held  in  an  action  on  the  case  that  the  injured 
party  could  recover  all  that  she  had  lost  or  was  likely  to 
lose  by  the  default ;  all  that  the  mortgage  if  duly  recorded 
would  have  been  worth  to  her.*    Where  the  defendant  under- 

1  Filer  v.  New  York  C.  R  Ca,  49  N.  102 ;  Hicks  v.  Herring,  16  CaL  6W ; 
Y.  42 ;  Hayden  v.  Albee,  20  Minn.    Phillips  v.  Terry,  8  Keyes,  8ia 

159 ;  Hagan  v.  Riley,  13  Gray,  515 ;  *  Miller  v.  Wilson,  24  Pa.  St  114. 

Spear  v.  Stacy,  26  Vt  61 ;  Fort  v.  Black,  C.  J.,  said :   "  The  argument 

Union  P.  B.  Co.,  2  Dill.  259 ;  Mobile  is  made  that  the  plaintiff  has  not  yet 

&  ]VL  Ry.  Ca  v.  Gilmer,  85  Ala.  422 ;  suffered  any  loss  from  the  defend- 

Erie  &  P.  R  Ca  v.  Douthet,  88  Pa.  St  ant's  violation  of  duty,  and  that  she 

243   (violation   of    contract  to  pass  can  recover  from  Miller  only  in  case 

plaintiff  and  his  family  during  their  Carson  (the   obligor   in    the   bond) 

lives  over  defendant's  roadX  makes  default,  because  the  mortgage 

2  Robinson  v.  Bland,  2  Burr.  1077 ;  being  but  a  security  for  the  bond 
Hovey  v.  Newton,  11  Pick.  421 ;  Dun-  there  is  nothing  due  on  the  former 
can  V.  Markley,  Harp.  276.  until  the  condition  of  the  latter  is 

3  Troy  V.  Cheshire  R  Co.,  23  N.  H.  broken.    But  we  hold  it  clear  law 
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took  with  the  plaintiff  to  bo  surety  for  another  if  the  [189] 
plaintiff  would  let  to  him  a  specified  house  at  a  rent  stated, 
and  would  execute  an  agreement  to  that  effect,  but  did  not,  it 

was  held  that  the  defendant's  undertaking  was  entire,  not  to 

that  Miller  did  not  merely  substitute  ployment  is  entitled  to  a  verdict  at 
his  personal  responsibility  in  place  of  once  for  the  whole  value  of  it  with- 
the  mortgage ;  that  he  did  not  be-  out  waiting  until  the  profits  would 
come  Carson's  surety  in  the  bond ;  have  reached  his  pocket  (^  Binp:. 
but  that  he  subjected  himself  to  an  229X  But  we  need  not  resort  to  analo- 
immediate  action  in  which  the  giea  A  case  directly  in  point  is  tluit 
plaintiff  may  recover  compensation  of  Howell  v.  Young,  5  B.  &  Cj  259. 
for  all  she  has  lost  and  all  she  is  There  an  attorney  was  employed  to 
likely  to  lose  through  his  miscon-  ascertain  whether  certain  mortgages 
duct  were  a  sufficient  security  for  a  loan 
"  On  a  contract  to  pay  money  at  of  £8,000,  and  falsely  informed  his 
Btipdlated  periods  there  may  be  as  client  that  they  were.  It  was  held 
many  suits  as  there  are  instalments ;  that  in  an  action  against  the  attor- 
for  every  failure  to  pay  is  a  fresh  ney  the  client  might  recover  for  all 
breach  of  the  contract,  and  there  can  the  probable  loss  he  was  likely  to  sus- 
be  no  recovery  except  for  what  is  tain  from  the  invalidity  of  the  secu- 
daea'tthetimeof  suit  brought  But  on  rity.  The  right  of  action  in  such  cases 
a  tort,  or  on  a  duty  or  promise  which  accrues  at  the  time  when  the  con- 
has  already  been  violated  as  grossly  as  tract  or  duty  of  the  defendant  is  vio- 
it  ever  can  be,  there  is  but  one  action,  lated,  and  if  suit  be  not  brought 
and  in  that  the  injured  party  must  vdthin  six  years  afterwards  the  stat- 
have  full  justice.  When,  in  the  ute  of  limitations  is  a  flat  bar,  no 
langnage  of  Cliief  Justice  Best  (2  matter  when  the  consequential  loss 
Btng.  229X  the  thing  has  but  one  may  have  happened, 
neck,  and  that  is  cut  off  by  the  act  of  "  The  defendant  has  deprived  the 
the  defendant  it  would  be  mischiev-  plaintiff  of  what  she  relied  on  for  a 
ous  to  drive  the  plaintiff  to  a  second,  living ;  and  this  judgment  is  less 
third  or  fourth  action  as  the  succes-  than  it  ought  to  be  if  it  does  not 
uve  consequences  of  the  wrong  may  place  her  in  as  good  a  condition, 
arise.  It  is  not  true,  even  as  a  gen-  present  and  prospective,  as  he 
eral  rule,  that  courts  will  not  antici-  would  have  left  her  in  by  doing  his 
pate  a  loss  in /uturoL  If  a  man  destroys  duty.  It  is  vain  to  say  khe  has  suf- 
toy  orchard  I  may  demand  full  rep-  fered  no  real  loss.  A  debt  worth  to 
aration  at  once,  and  I  am  not  com-  her  $1,800  has  been  converted  into 
pelled  to  sue  every  year  for  each  crop  a  thing  of  no  value.  The  defendant, 
of  fruit  I  lose.  In  slander  the  dam-  found  her  in  possession  of  what  her 
ages  are  swelled  by  all  the  sufferings  frugal  habits  taught  her  to  think 
which  the  want  of  a  good  name  may  sufficient;  he  left  her  'as  poor  as 
occasion  subsequently.  In  an  action  winter.*  If  he  had  taken  the  sum 
for  battery  the  plaintiff  shall  recover  out  of  her  pocket  in  money,  she  must, 
for  all  the  injuries  likely  to  result  according  to  his  reasoning,  suffer  the 
from  the  wounds  inflicted  by  his  ad-  extremity  of  the  consequences  before 
veraary  (1  Ld.  Raym.  939).  He  who  she  has  a  right  of  action ;  and  there- 
saea  for  the  loss  of  an  office  or  em-  fore  she  can  bring  no  suit  until  she 
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pay  the  rent  as  it  became  due  from  time  to  time,  but  to  execute 
[190]  an  obligation  to  do  so,  and  that  only  one  action  could 
be  brought  on  his  contract.^ 

Where  a  personal  injury  is  committed  by  a  single  tortious 
act,  that  act  is  a  cause  of  action,  and  all  the  consequences  for 
which  compensation  may  be  recovered  are  an  entirety;  recov- 
ery therefor  may  be  had  once  for  all  in  one  action,  and  only 
in  one,  which  may  be  brought  any  time  after  the  act  is  com- 
mitted.'   So  of  any  act  done  or  default  made  which  is  a 
breach  of  any  stipulation  in  a  contract ;  it  is  a  single  and  en- 
starves.    But  human  nature  will  not    the  adversities  of  life  unarmed,  naked, 
endure  such  logic.    The  law  is  made    defenseless,  and  *  steeped  in  poverty 
for  practical  uses.    It  listens  to  no    to  the  very  lips.'    Her  counsel  would 
metaphysical  subtleties ;  and  will  not    send  her  to  Cai^on  for  support  —  to 
consent  on  any  terms  to  call  that    Carson  who  has  no  means  of  keeping 
right  which  every  sound  heart  feels    the  wolf  from  his  own  door.    Why 
to  be  wrong.    The  value  of  wealth,    did  they  not  teU  her  that  she  might 
beyond  what  is  barely  necessary  for    possibly  be  fed  and  clothed  by  public 
the  present  hour,  consists  in  the  con-    charity?    She  must  be  made  whole 
sciousness  of  having  it,  and  the  com-    now  or  never —  in  this  action  or  in 
fortable  security  it  affords  the  pos-    nona    That  can  be  done  by  allowing 
sessor  against  future  want  A  cautious    her  to  recover  all  that  the  security 
providence  for   the  time   of   need,    she  lost  was  worth — what  a  prudent 
which  may  come  hereafter,  is  one  of    person  in  her  circumstances  would 
the  attributes  which  distinguish  the    be  willing  to  give  it  up  for  —  the  dif- 
race  of  man  from  the  lower  animal&    ference  in  value  between  her  debt 
The  fear  of  becoming  destitute  is  a    made  absolutely  safe  by  a  mortgage, 
sentiment  as  universal  as  it  is  neces-    and  the  same  debt  with  no  security 
sary  to  the  well-being  of  the  world,    except  the  personal  responsibility  of 
When  that  fear  is  grounded  on  the    an   insolvent  man.    How  much  is 
absence  of  any  accumulation  which    that?   The  court  fairly  and  carefully 
may  serve  as  a  support,  it  is  pov-    put  this  question  to  the  jury,  and 
erty,—  a  real,  substantial,  and  sore    their  verdict  is  the  answer." 
evil,  from  which  every  weU  consti-       *  Waterbury  v.  Graham,  4  Sandf. 
tuted  person  who  feels  will  seek  re-    215. 

lief  by  the  utmost  exertion  of  mind  *  Brower  v.  The  Water  Witch,  19 
and  body.  Here  was  a  woman  who  How.  Pr.  241 ;  Curtis  v.  Rochester, 
consented  to  give  up  all  she  had  in  etc.  R.  Co.,  18  N.  Y.  584;  Drew. v. 
consideration  that  $150  per  annum  Sixth  Av.  R  Co.,  26  N.  Y.  40 ;  Fetter 
for  the  term  of  her  life  should  he  se-  v.  Beale,  1  Salk.  11 ;  Hochster  v.  De 
cured  to  her  beyond  the  reach  of  la  Tour,  2  K  &  R  078 ;  Miller  v.  Wil- 
accidents  by  a  moi-tgaga  That  mort-  son,  24  Pa  St  114 ;  Veghte  v.  Hoag- 
gage  was  everything  in  the  world  land,  20  N.  J.  L.  125 ;  Thompson  v. 
that  lay  between  her  and  the  poor-  Ellsworth,  80  Mich.  710;  Dailey  v. 
house.  By  withholding  it  from  the  Dismal  Swamp  C  Ca,  2  Ired.  I*  222. 
record  the  defendant  left  her  to  meet    See  cli.  86,  vol  8. 
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tire  cause  of  action,  embracing  all  ensuing  consequences  for 
which  compensation  is  allowed;  and  however  multifarious 
may  be  the  stipulations  in  it  any  act  which  amounts  to  a 
total  breach  constitutes  but  a  single  cause  of  action ;  ^  unless 
perhaps  where  the  stipulations  are  so  distinct  and  relate  to 
subjects  so  disconnected  as  to  have  no  relation  or  unity  but 
snch  as  results  from  being  made  at  the  same  time  or  contained 
in  one  instrument.^  Nor  can  an  entire  claim  be  severed  bv 
partial  assignments  so  as  to  become  the  foundation  of  several 
suits  instead  of  one.' 

§  114.  Damage  to  real  property.  Actions  for  single  and 
continuing  nuisances  and  acts  which  are  wrongful  only  when 
they  result  in  damage  may  be  successively  brought;  the  dam- 
ages recoverable  are  ordinarily  confined  to  those  which  accrued 
prior  to  the  time  each  action  was  begun.*  In  an  action  for 
damages  occasioned  by  flooding  land  a  recovery  was  allowed 
for  killing  growing  trees  though  they  did  not  in  fact  die  until 
after  the  action  was  commenced.*  In  an  equity  suit  to  obtain 
damages  for  acts  done  and  to  restrain  their  continuance,  if  a 
temporary  injunction  is  disregarded  a  supplemental  bill  will 
lie  to  recover  damages  accruing  after  the  bringing  of  the  orig- 
inal bill*  Until  recently  it  has  been  regarded  as  established 
by  the  English  decisions  that  where  injuries  to  the  land  of 
one  person  result  from  digging,  mining  or  building  upon  the 
property  of  another,  that  all  the  damages,  past  and  prospec- 
tive, were  recoverable  in  one  suit  brought  upon  the  original 
cause  of  action.'  Late  adjudications  have  established  another 
rule.    In  1861  the  house  of  lords  passed  upon  a  question 

Jacobs  V.  Davis,  84  Md.  204;  Wa-  582;  Beach  v.  Grain,  2  N.  Y.  8fi; 
tertmry  v.  Graham,  4  Sandf.  215;  Ck)bb  v.  Smith,  38  Wia  21;  Hazel- 
Bancroft  V.  Winspear,  44  Barb.  209;  tine  v.  Case,  46  id.  391;  Burnett  v. 
Spear  v.  Stacy,  26  Vt  61.  Nicholson,  86  N.  C.  99 ;  McConnel  v. 

>  Mcintosh  V.  Lown,  49  Barb.  550.  Kibbe,  29  IH.  482;   &  C,  88  id.  175; 

•Chicago,  etc.  R  Co.  V.  Nichols,  57  Holmes  v.  Wilson,  10  A.  &  R  503 ; 

ni  464;  Fourth  Nat  Bank  v.  Noo-  Kinnaird  v.  Standard  Oil  Co.,  89  Ky. 

Ban,  88  Ma. 372;  Loorais  v.   Robin-  468. 

BOO,  76  id.  488 ;  Chicago  &  A.  R.  Ca  ^  Hayden  v.  Albee,  20  Minn.  159 ; 

▼.  Maher,  91  HI.  312.  Clark  v.  Nevada  L.  &  M.  Co.,  6  Nev. 

*  Blunt  V.  McCormick,  3  Denio,  283 ;  202.    See  Crabtree  v.  Hagenbaugh,  25 

Cumberland  Q  Ca  v.  Hitchings,  65  111.  214 

Me.  140;  Thayer  v.  Brooks,  17  Ohio,  » Waterman  v.  Buck,  63  Vt  644, 

4^9;  Lowelh  t.  Smith,  12  M.  &  W.  '  Mayne's  Dam.  18a 
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based  upon  the  following  facts :  A.  B.  was  the  owner  of  a 
honse ;  C.  D.  was  the  owner  of  a  mine  under  the  hoose  and 
under  the  surrounding  land ;  C.  D.  worked  the  mine,  and  in 
so  doing  left  insuflScient  support  to  the  honse,  which  was  not 
damaged  nor  the  enjoyment  of  it  prejudiced  until  sometime 
after  the  workings  had  ceased.  The  question  submitted  by 
the  lord  chancellor  to  the  lords  was:  "Can  A.  B.  bring  an 
action  at  any  time  within  six  years  after  the  mischief  hap- 
pened, or  must  he  bring  it  within  six  years  after  the  workings 
rendered  the  support  insuflScient?"  The  opinion  was  that 
the  action  was  not  barred  if  brought  within  six  years  from 
the  time  the  mischief  was  done.*  In  an  earlier  case^  an  ex- 
cavation had  been  made  and  a  subsidence  had  resulted,  the 
injury  from  which  had  been  satisfied.  Subsequently  another 
subsidence  from  the  same  excavation,  caused  additional  in- 
jury. In  an  action  to  recover  for  the  latter  the  defense  was 
that  the  cause  of  action  in  respect  to  the  subsidence  had  been 
satisfied.  Plaintiff  pleaded  that  he  was  not  suing  for  that 
cause  of  action,  but  for  a  new  and  different  cause,  the  subse- 
quent subsidence.  The  defendant  contended  that  the  plead- 
ing was  bad  because  it  was  only  a  new  assignment  of  a  dam- 
age which  was  the  result  of  the  former  cause  of  action ;  with 
this  contention  the  court  agreed.  In  another  case '  the  trust- 
ees of  a  turnpike  road  made  a  covered  drain  by  the  side  of  the 
highway;  it  was  so  made  that  it  collected  water  in  it,  and  the 
water  was  caused  to  flow  into  the  plaintiff's  mines,  and  could 
not  go  elsewhere.  It  was  answered  that  the  action  was  barred ; 
but  it  appeared  that  plaintiff  had  been  injured  within  the 
time  constituting  the  limitation.  The  court  said  the  cattsa 
causans  of  the  injury  to  the  property  was  a  continuing  cause; 
but  that  cause  alone  gave  to  the  mine-owner  no  right  of  ac- 
tion :  it  was  a  cause  which  if  thereby  any  damage  was  occa- 
sioned to  the  mine-owner's  property  would  immediately  give 
him  a  cause  of  action;  it  had  given  him  a  cause  of  action 
sometime  ago,  but  since  that  the  trustees  continued  it ;  they 
might  have  stopped  it ;  the  continuing  causa  cansans  remained 

1  Backhouse  V.  Bonomi,  9  H.  of  L.       sNicklin   v.  Williams,  10    Ezcli. 
Cas.  508 ;  Bonomi  v.  Backhouse,  Ellis,    (1854),  259. 

R  &  E.  622,  654  *  Whitehouse  v.  Fellows,  10  C  R 

(N.  a)  (1861X  766. 
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and  remained  in  the  power  of  the  trustees,  and  that  caused  a 
new  injury  to  the  mine-owner's  property,  that  was  a  new 
right  of  action  because  it  was  an  injury  to  his  property  in 
each  case.    In  a  case  ^  later  than  any  of  those  referred  to  it 
was  held  by  a  majority  of  the  court,  Cockburn,  C.  J.,  dissent- 
ing, that  where  land  and  buildings  are  injured  by  the  removal 
of  lateral  support  through  mining  operations  carried  on  by 
ihe  defendant  on  his  own  land  that  future  damages  are  recov« 
erable.    Up  to  this  point  it  seems  clear  that  these  cases  are  in 
conflict;  Whitehouse  v.  Fellowes  not  being  harmonizable  with 
Nicklin  v.  Williams,  and  the  latter  being  in  antagonism  with 
Backhouse  v.  Bonomi.    This  is  the  view  of  the  court  of  ap- 
peal in  a  case  decided  in  1884,'  and  in  which  the  conclusion  of 
the  dissenting  member  of  the  court  in  Lamb  v.  Walker  was 
adopted  as  a  correct  exposition  of  the  law,  and  as  being  in 
harmony  with  the  decision  of  the  house  of  lords  in  Back- 
house V.  Bonomi.    As  stated  by  the  master  of  the  rolls  in 
Mitchell  V.  Darley  Main  Colliery  Co.  the  views  of  the  chief 
justice  in  Lamb  v.  Walker  were  that  where  an  excavation  had 
been  made,  and  a  subsidence  has  taken  place,  it  may  be  true 
that  for  all  the  effects,  both  existing  and  prospective,  of  that 
subsidence,  the  person  injured  ought  to  sue  at  once.    But 
what  is  to  be  done  as  to  a  new  subsidence?    The  mine-owner 
has  excavated  in  his  own  property ;  he  knows  that  he  has 
caused  a  subsidence  to  his  neighbor's  property,  and  he  knows 
that  that  neighbor  is  entitled  to  damages  for  it ;  will  he  run 
the  risk  of  aUowing  that  excavation  to  continue,  the  effects 
of  which  he  may  obviate  by  immediately  putting  in  a  wall  or 
propping  up  his  own  property?    There  is  nothing  to  prevent 
him;  will  he  allow  that  to  continue  or  will  he  not?    If  he 
does  nothing,  he  is  not  counteracting  the  effects  on  his  neigh- 
bor's property  of  something  which  he  has  done  on  his  own; 
he  is  not  counteracting  that  mischief  to  his  neighbor  by  doing 
something  on  his  own  property ;  and  if  there  is  a  new  subsi- 
dence that  will  give  his  neighbor  a  new  cause  of  action.    It 
is  difficult  to  conceive  that  the  jury  which  is  to  give  damages 
for  the  first  subsidence  that  is  existing  ought  to  give  damages 
for  a  prospective  new  subsidence  which  the  defendant  has  the 

1  Umb  V.  Walker,  8  Q.  R  Div.       « MltcheH  v.  Darley  Maiu  Colliery 
{ifn%  8881  Ca,  14  Q.  B.  Div.  125. 
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option  and  the  right  to  prevent ;  so  that,  although  before  the 
verdict  of  the  first  jury  is  given,  or  although  at  the  time  that 
that  verdict  is  given  the  mine-owner  is  doing  that  which  will 
prevent  any  future  damage,  nevertheless  the  jury  in  the  first 
action  ought  to  take  into  consideration  the  prospective  injury 
which  might  be  thought  likely  to  occur  at  the  time  when 
the  action  was  brought.  Expressing  his  own  views,  the 
master  of  the  rolls  continued :  "  That  seems  to  me  a  proposition 
which,  when  it  is  well  sifted  out  and  examined,  cannot  stand, 
and  therefore  the  chief  justice's  reasoning,  of  itself,  and  with- 
out reference  to  Backhouse  v.  Bonomi,  is  conclusive  to  show 
that  each  subsidence  is  a  fresh  cause  of  action.  Besides  that, 
it  seems  to  me  to  be  in  accordance  with  what  was  decided  in 
Backhouse  v.  Bonomi,  and  to  be  the  logical  result  of  Back- 
house V.  Bonomi.  .  .  .  Therefore,  1  agree  with  the  lord 
chief  justice's  view  that  each  subsidence  is  a  new  cause  of  ac- 
tion, although  the  catisa  causana  of  each  subsidence  may  be 
the  same.  It  may  be  argued  that  the  carisa  causans  is  not  the 
same.  The  causa  causans  of  the  first  is  the  excavation,  the 
cav^a  causans  of  the  second  is,  as  a  matter  of  fact,  the  exca- 
vation unremedied,  or  the  combining  of  the  excavation  and 
of  its  remaining  unremedied."  A  similar  rule  has  been  ap- 
plied where  the  acts  complained  of  were  not  continuous,  as 
w^here  temporary  flash-boards  were  erected  on  a  dam  from 
time  to  time  or  the  gates  thereof  were  opened  at  intervals ;  * 
and  where  the  water  in  a  stream  has  been  diverted  by  placing 
obstructions  therein.* 

§  115.  Same  subject.  Where  injuries  result  from  a  tem- 
porary trespass  upon  land  all  the  damage  done  must  be  re- 
covered for  in  a  single  action.  If  there  has  been  a  recovery 
for  the  injury  inflicted  upon  a  special  part  of  a  tract  a  subse- 
quent action  cannot  be  maintained  to  recover  for  that  done 
to  another  portion  of  it  at  the  same  time  and  by  the  same  act.* 

1  Noyes  v.  StiUman.  24  Conn.  15.  Dick  v.  Webster,  6  Wia  481 ;  Mar- 

2Beckwith  v.  Griswold,  29  Barb,  shall  v.  UUeswater  Steam  Nav.  Co., 

294.    See  Williams  v.  Missouri  Fur-  L.  R.  7  Q.  R  186 ;  Lord  Oakley  v. 

nace  Ca..  13  Ma  App.  70.  Kensington  Canal  Ca,  5  R  &  AldL 

8  Pierro  v.  St  Paul,  etc.  Ry.  Ca,  89  138 ;  Clegg  v.  Dearden,  12  Q.  R  575 ; 

Minn.  451;  Child  v.  Boston  &  F.  L  Vedder  v.  Vedder,  1  Denio,  257 ;  Bero- 

Works,  19  Fed.  Rep.  258 ;  Williams  nio  v.  Southern  P.  R.  Co.,  86  Cal  415. 

▼.  Pomeroy  Coal  Co.,  37  Ohio  Sl  588 ;  In  Kansas  P.  Ry.  Co.  t.  Mihimmi^ 
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Where  the  trespass  is  continuing  or  is  repeated  each  repeti- 
tion or  the  continuation  aiter  suit  brought  is  a  fresh  wrong 
and  affords  ground  for  a  new  action.  So  where  plaintiff  was 
seized  of  an  ancient  house  with  lights  therein,  and  defendant 

17  Kan.  22i,  Brewer,  J.,  discussed  that  a  new  action  could  not  be  main- 

this  questioii  in  an  interesting  way.  tained  for  damages  occasioned   by 

It  was  there  ruled  that  where  A.  en-  the  flow  of  water  in  consequence  of 

ten  upon  the  land  of  B.  and  digs  a  the  aperture  remaining  unclosed  after 

ditch  thereon,  there  is  a  direct  inva-  an  action  on  the  case  had  already 

non  of  the  rights  of  B,  a  completed  been  brought  for  making  the  aper- 

trespan,  and  the  cause  of  action  for  ture  and  letting  in  the  water,  which 

all  injuries  resulting  therefrom  com-  action  was  referred  to  arbitration, 

mences  to  run  at  the  time  of  the  and  the  plaintiff  being  made  a  party 

treBpass;  the  fact  that  A.  does  not  to  the  reference  in  respect  of  any  in- 

re^nter  K's  land   and   fill  up  the  jury  to  him  by  any  of  the  matters 

ditch  does  not  make  him  a  oontinu-  aUeged  in  the  declaration  in  such 

0118  wrong-doer  and  liable  to  repeated  action,  had  had  damages  awarded 

actions  as  long  as  the  ditch  remains  and  paid  for  such  injury,  although 

anfilled ;  no  one  can  be  charged  as  a  the  damage  last  complained  of  was 

continaing  wrong-doer  who  has  not  subsequent  to  the  award  and  pay- 

the  right»  and  who  is  not  under  the  ment    Lord  Denman,  G.   J.,  said : 

duty,  of  terminating    that   which  "The  gist  of  the  action  as  stated  in 

caoses  the  injury ;  a  party  who  has  the  declaration  is  the  keeping  open 

dag  a  ditch  upon  the  land  of  another  and  unfilled  of  an  aperture  and  ez- 

haa  no  right  to  re-enter  and  fill  it  up ;  cavation  made  by  the  defendant  intx> 

though   unforeseen    injury    results  the  plaintifiTs  mine.    By  the  custom 

from  a  completed  act  there  does  not  the  defendant  was  entitled  to  exca- 

arise  a  new  cause  of  action   for  vate  up  to  the  boundary  of  his  mine 

which  a  recovery  may  be  had  after  without   leaving  any  barrier ;    and 

the  original  wrong  has  been  satisfied,  the  cause  of  action,  therefore,  is  the 

The  case  of  Glegg  v.  Dearden,  12  not  filling  up  the  excavation  made 

Q.  R  576^  is  iBteresting  upon  the  by  him  on  the  plaintiff's  side  of  the 

same  distinction.    There  the  owner  boundary  and  within  his  mina    It 

of  a  coal  mine  excavated  as  far  as  is  not,  as  in  the  case  of  Holmes  v. 

the  houndary  (which  he  was  by  cus-  Wilson,  10  A.  &  E.  508,  a  continuing^ 

torn  entitled  to  doX  and  continued  of  something  wrongfully  placed  by 

the  excavation  wrongfuUy  into  the  the  defendant  upon  the  premises  of 

neighboring  mine,  leaving  an  aper-  the  plaintiff;  nor  is  it  a  continuing 

ture  in  the  coal  of  that  mine,  through  of  something  placed  upon  the  land 

which  water  passed  into  it  and  did  of  a  third  person  to  the  nuisance  of 

<lunage.    It  was  held  that  the  party  the  plaintiff,  as  in  the  case  of  Thomp- 

so  excavating  was  liable  in  trespass  son  v.  Gibson,  7  M.  &  W.  456.    There 

for  breaking  into  the  neighboring  is  a  legal  obligation  to  discontinue  a 

mine,  but  not  in  an  action  on  the  trespass  or  remove  a  nuisance;  but 

Ctte  for  omitting  to  close  up  the  ap-  no  such  obligation  upon  a  trespasser 

crtore  on  his  neighbor's  soil,  though  to  replace  what  he  has  pulled  down 

&  continuing  damage  resulted  from  or  destroyed  upon  the  land  of  an- 

its  being  unclosed.    It  was  also  held  other,  though  he  is  liaUe  in  an  action 
Voul— 16 
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erected  a  building  whereby  the  former's  lights  were  estopped, 
a  recovery  for  the  erection  did  not  bar  an  action  for  its  con- 
tinuance.^ In  another  case  there  had  been  an  action  of  tres- 
pass for  placing  stumps  and  stakes  on  plaintiffs  land,  which 
action  had  been  satisfied ;  a  subsequent  action  for  leaving  them 
there  was  sustained  on  the  ground  that  a  new  trespass  was 
thereby  committed.'  In  Holmes  v.  Wilson*  trespass  was 
brought  against  a  turnpike  company  for  continuing  buttresses 
on  plaintiff's  land  to  support  its  road.  He  had  recovered  com- 
pensation in  a  former  action.  After  refusing  to  remove  the 
buttresses  on  request  another  action  of  trespass  was  brought. 
It  was  argued  for  the  defendant  that  the  damages  given  in 
the  first  action  w^e  to  be  regarded  as  full  compensation  for 
all  injuries  and  were  to  be  taken  as  the  full  estimated  value 
of  the  land  occupied  by  the  buttresses ;  that  the  judgment 
operated  as  a  purchase  of  the  land.  In  reply  Patterson,  J., 
said :  "  How  can  you  convert  a  recovery  and  payment  of  dam- 
ages for  the  trespass  into  a  purchase?  A  recovery  of  dam- 
ages for  a  nuisance  to  land  will  not  prevent  another  action 
for  continuing  it.  As  to  the  supposed  effect  of  the  judgment 
in  changing  the  property  of  the  land,  the  consequence  of  that 
doctrine  would  be  that  a  person  who  wants  his  neighbor's  land 
might  always  buy  it  against  his  will,  paying  only  such  purchase- 
money  as  a  jury  might  assess  for  damages  up  to  the  time  of 
the  action.  If  the  property  was  changed  when  did  it  pass? 
Suppose  the  plaintiff  had  brought  ejectment  for  the  part 
occupied  by  defendant's  buttresses,  would  the  recovery  of 
damages  in  trespass  be  a  defense?  There  is  no  case  to  show 
that  when  land  is  vested  in  a  party  and  fresh  injuries  are  done 
upon  it  fresh  actions  will  not  lie."  These  cases  may  be  dis- 
tinguishable from  the  Kansas  decision^  on.  the  ground  that 

of  trespass  to  compensate  in  damages  sance;  nor  is  it  the  breach  of  any 

for  the  loss  sustained.    The  defend-  legal  duty."    Cumberland  GL  Ckx  v. 

ant  having  made  an  excavation  and  Hitchings,  66  Me.  140. 

aperture  in  the  plaintifiTs  land  was  ^  Rosewell  v.  Prior,  2  Salk.  459. 

liable  to  an  action  of  trespass;  but  >Bowyer  v.  Cook,  4  M.  G.  &  &L 280. 

no  cause  of  action  arises  from  his  Compare  Kansas  P.  By.  Ca  v.  Mibl- 

omitting   to  re-enter  the  plaintiffs  man,  supra, 

land   and  fill   up   the  excavation ;  >  10  A.  &  E.  50a 

such  an  omission  is  neither  a  contin-  ^Kansas  P.  Ry.  Ca  v.  Mihiman,  in 

nation  of  a  trespass  nor  of  a  nui-  note  to  last  paragraph. 
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the  request  to  remove  the  things  complained  of  may  be  con- 
sidered as  a  license  to  enter  for  that  purpose ;  but  otherwise 
it  is  difficult  to  harmonize  them  with  it.  It  may  be  that  the 
true  ground  of  distinction  is  stated  in  a  Maine  case :  ^  ^^  When 
something  has  been  unlawfully  placed  upon  the  land  of  an- 
other which  can  and  ought  to  be  removed,  then,  inasmuch  as 
successive  actions  may  be  maintained  until  the  wrong-doer  is 
compelled  to  remove  it,  the  damages  in  such  suit  must  be  lim- 
ited to  the  past  and  cannot  embrace  the  future." 

§  116.  Same  subject.  The  authorities  are  not  agreed  as  to 
the  right  to  bring  successive  actions  where  the  result  of  a  tort 
to  real  property  is  to  create  a  permanent  appropriation  of  it 
to  the  public  use,  as  for  railroads,  streets,  sewers  and  the  like ; 
or  to  change  its  condition  so  as  to  adapt  it  to  the  grade  of 
streets.  Where  property  is  taken  for  public  use  under  the 
statutes  which  provide  therefor  prospective  damages  as  well 
as  others  are  assessed ;  they  are  an  entirety,  and  all  such  as 
proceed  from  the  appropriation  of  it  to  the  use  for  which  it 
is  taken  are  presumed  to  have  been  anticipated.'  If  land  is 
damaged  by  a  permanent  structure  lawfully  erected,  which, 
without  any  further  act  except  to  keep  it  in  repair,  must  con- 
tmne  to  cause  the  result  which  is  complained  of,  the  owner 
may  recover  in  one  action  for  damages  sustained  and  those 
which  will  fall  upon  him.  The  judgment  in  the  action  first 
brought  will  bar  another  like  action  for  subsequent  injuries 

1  Cumberland  GL  Ca  t.  Hitchings,  morency  R  Ckx  t.  Stockton,  48  id. 

65 Me.  14a  828;  Evans  v.  Haefner,  29  Ma  141 ; 

<  White  ▼.  Chicago,  eta  R  Ckx,  122  Baker  v.  Johnson,  8  HOI,  842 ;  Call  v. 

lod  317;  Perley  V.  B.,  a  &  M.  R  Ca,  Middlesex,  2  Gray,  282;  Yeghte  v. 

n  N.  H.  212 ;  Sawyer  ▼.  Eeene,  47  id.  Hoagland,  29  N.  J.  L.  125.    But  see 

173;  Aldridi  v.  Cheshire  R  Ca,  21  Lancashire  R  Ca  v.  Evaus,  15  Beav. 

id.  359;  Fowle  ▼.  New  Haven  &  N.  82a 

Go,  lOT  Mass.  852;  a  Q,  112  id.  884;  It  is  said  hi  North  Vernon  v.  Voeg- 

Van  Schoick  v.  Delaware  Canal,  20  ler,  108  Ind.  814,  that  the  construction 

N.  J.  L  249 ;  Water  Ca  v.  Chambers,  of  works  of  a  public  character  by 

18  N.  J.  Eq.  199;  Waterman  v.  Con-  municipal  officers  is  clearly  analogous 

oecticut  R  Ca,  80  Y t  610 ;  Chesa-  to  the  seizure  of  land  under  the  right 

peake  Canal  v.  Qrove,  11  Gill  &  J.  of  eminent  domain,  and  that  aU  the 

S86;  Fumias  v.  Hudson  River  R  Ca,  damages  occasioned  thereby  must  be 

5  Sandf.  551 ;  Baltimore  R  Ca  v.  Ma-  assessed  in  one  action.  But  this  posi- 

grader,  84  Md.  79 ;  Missouri  R  Ca  v.  tion  is  controverted  by  a  case  con- 

Haines,  10  Kan.  489 ;  La  Fayette  R  sidered  in  the  text  of  this  section. 
Ca  y.  New  Albany,  18  Ind.  90 ;  Mont- 
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from  the  same  cause.*  A  recovery  of  prospective  damages  in 
such  a  case  will  bar  an  action  for  subsequent  damages  though 
caused  by  an  unusual  event.'  In  some  cases  this  principle  has 
been  extended  to  the  unlawful  entry  upon  land  by  railroads 
and  the  building  of  tracks  thereon,'  and  in  others  to  the  right- 
ful improvement  of  a  street,  though  the  work  was  negligently 
done,  and  the  negligence  was  the  cause  of  the  action.^  These 
decisions  are  rested  on  the  principle  that  the  parties  have 
elected  to  consider  the  trespass  as  permanent,  and  they  apply 
the  rule  applicable  in  condemnation  proceedings  which  requires 
a  final  adjustment  of  the  liability  of  the  party  condemning- 
As  will  appear  there  are  strong  objections  and  weighty  au' 
thorities  in  opposition.  Some  of  the  courts  which  entertain 
this  view  hold  that  if  the  gist  of  the  complaint  is  not  the 
unlawful  entry  and  occupation,  but  the  improper  use,  that  the 
wrong  may  be  redressed  in  successive  actions.' 

For  damages  resulting  from  the  negligent  erection  or  con- 
struction of  a  building  or  culvert  which  is  erected  or  con- 
structed pursuant  to  law,  successive  actions  may  be  brought.' 
Damage  to  crops  by  the  annual  overflow  of  water  is  suscep- 
tible of  apportionment,  and  compensation  therefor  may  be  re- 
covered in  successive  actions.^    In  a  New  York  case  which 

* 

I  Fowle  v.  New  Haven  &  N.  Ckx,  107  *  Frankle  v.  Jackson,  83  Fed.  Rep. 

Mass.  853 ;  Troy  v.  Cheshire  R.  Ckx,  3  871 ;  Central  Branch  U.  P.  R  Ca  v. 

Foat  (N.  H.)  83 ;  Chicago  &  A.  R.  Ca  Andrews,  26  Kan.  702 ;  Indiana,  etc. 

v.  Maher,  91  IlL  812;  Same  v.  Schaf-  Ry.  Ca  v.  Eberle,  110  Ind.  642 ;  Bald- 

f  er,  26  HI  App.  280 ;  Same  v.  Loeb,  win  v.  Chicago,  etc.  Ry.  Ca,  85  Minn. 

118  111.  208;  Swantz  v.  Muller,  27  IlL  854. 

App.  820;  Elizabethtown,  eta  R  Ca  «  North  Vernon  v.  Voegler,  108  Ind. 

V.  Combs,  10  Bush,  882;  Jefferson-  814;    Powers  v.  Council  Bluffs^  45 

Yille,  eta  R  Ca  v.  Esterle,  18  id.  667 ;  Iowa,  652. 

North  Vernon  v.  Voegler,  103  hid.  ^Lindquest  v.  Union  P.  Ry.  Ca,  88 

814;  Central  Branch  U.  P.  R  Ca  v.  Fed.  Rep.  872. 

Andrews,  26  Kan.  708 ;  Ohio  &  M.  Ry.  «  Ohio  &  M.  Ry.  Ca  v.  Wachter,  123 

Co.  V.  Wachter,  123  Dl.  440 ;  Bizer  v.  BL  440;  Chicago,  eta  R  Ca  v.  Schaf - 

Ottumwa  Hydraulic  Ca,  70  Iowa,  fer,  26  IlL  Ap.  280;  a  Q,  124  Bl. 

145 ;  Powers  v.  Council  Bluffs,  45  id.  112. 

652;  Indiana,  etc.  Ry.  Ca  t.  Eberle,  ^Oldfield  ▼.  Wabashi  eta  Ry.  Ca, 

110  Ind.  542;  Lafayette  v.  Nagle,  113  22  Ma  App.  607;   Van  Hooker  v. 

id.  425 ;  Frankle  ▼.  Jackson,  88  Fed.  Hannibal,  eta  R  Ca,  70  Ma  145 ; 

Rep.  371.  Dickson  v.  Chicago,  eta  R  Oa,  71  id. 

« Fowl©  v.lfew  Haven  &N.Ca,  112  575. 
Masa  334. 
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was  fully  considered '  it  is  held  that  if  a  railroad  is  constructed 
upon  or  over  a  highway  in  which  or  in  the  soil  of  which  in- 
dividuals have  private  rights,  that  unless  the  public  right  is 
obtained  and  private  rights  are  lawfullj'^  acquired  the  builders 
thereof  are  trespassers ;  and  an  adjacent  owner  may  recover 
only  the  damages  he  has  sustained  up  to  the  commencement 
of  the  action ;  for  damages  thereafter  resulting  successive  ac- 
tions may  be  brought.*  There  is  no  presumption  that  the 
trespass  will  be  continued,  and  title  to  land  cannot  be  acquired 
otherwise  than  by  purchase  or  condemnation  proceedings.' 
Criticising  the  rule  held  by  some  courts  to  the  effect  that 
where  the  character  of  the  injury  is  permanent,  and  the  com- 
plaint recognizes  the  defendant's  right  to  continue  in  the  use 
of  the  property,  and  to  acquire  as  the  result  of  the  suit  the 
owner's  right  thereto,  in  pursuance  of  which  the  damages  are 
assessed  on  the  basis  of  the  permanent  depreciation  of  the 
property,  and  with  especial  reference  to  a  case  which  holds 
that  damages  may  be  so  assessed  for  negligence  in  making  a 
lawful  improvement  in  a  street,^  Earl,  J.,  says  that  in  his 
opinion  that  decision  is  clearly  unsound  as  to  the  precise  ques- 
tion adjudged.  "  What  right  was  there  to  assume  that  the 
street  would  be  left  permanently  in  a  negligent  condition,  and 
then  hold  that  the  plaintiff  could  recover  damages  upon  the 
theory  that  the  carelessness  would  forever  continue?"  The 
municipality  "  may  cease  to  be  careless,  or  remedy  the  effects 
of  its  carelessness,  and  it  may  apply  the  requisite  skill  to  its 
embankment,  and  this  it  may  do  after  its  carelessness  and  un- 
skilfulness  and  the  consequent  damages  have  been  established 
by  a  recovery  in  an  action.  The  moment  an  action  has  been 
commenced,  shall  the  defendant  in  such  a  case  be  precluded 
from  remedying  its  wrong?  Shall  it  be  so  precluded  after  a 
recovery  against  it?    Does  it  establish  the  right  to  continue 

>Uline  ▼.  New  York,  eta  R  Ca,  'Carl  ▼.  Sheboygan,  eta  R  Ca,  4d 

101 N.  Y.  9a  Wia  625 ;  Bleach  v.  Chicago,  eta  R 

3  This  role  is  weU  established  in  Co.,  48  id.  188;  Russell  ▼.  Brown,  6a 

New  York.    New  York  Nat  Bank  v.  Me.  208 ;  Cumberland  &  O.  G  Ca  v. 

MetiopoUtan  R  Ry.  Ca,  106  N.  Y.  Hitchings,  66  id.  140. 

WO ;  Pond  v.  Same,  113  id.  186.    See  *  North  Vernon  v.  Voegler,  108  Ind. 

Lahr  y.  Same^  104  id.  270 ;  Henderson  814 
V.  New  York  Central  R  Ca,  78  N.  Y. 
438;  ScheU  v.  Plumb,  55  id.  592. 
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to  be  a  wrongdoer  forever  by  the  payment  of  the  recovery 
against  it?  Shall  it  have  no  benefit  by  discontinuing  the 
wrong,  and  shall  it  not  be  left  the  option  to  discontinue  it  7 
And  shall  the  plaintiff  be  obliged  to  anticipate  his  damages 
with  prophetic  ken  and  foresee  them  long  before,  it  may  be 
many  years  before  they  actually  occur,  and  recover  them  all 
in  his  first  action?  I  think  it  is  quite  absurd  and  illogical  to 
assume  that  a  wrong  of  any  kind  will  forever  be  continued 
and  that  the  wrong-doer  will  not  discontinue  or  remedy  it, 
and  that  the  convenient  and  just  rule,  sanctioned  by  all  the 
authorities  in  this  state,  and  by  the  great  weight  of  authority 
elsewhere,  is  to  permit  recoveries  in  such  cases  by  successive 
actions  until  the  wrong  or  nuisance  shall  be  terminated  or 
abated."  * 

§  117.  Contracts  of  indemnity.  Upon  contracts  of  indem- 
nity if  there  has  been  a  breach  before  suit  brought,  any  actual 
damage  subsequently  resulting  therefrom,  or  payments  made 
by  the  indemnified  party  covered  by  .the  agreement  after  as 
well  as  before  the  commencement  of  suit,  and  down  to  the 
[191]  time  of  the  trial,  may  be  included  in  the  recovery.*  So 
if  the  defendant's  breach  of  any  contract  or  his  wrongful  act  has 
involved  the  injured  party  in  a  legal  liability  to  pay  money, 
or  he  has  incurred  indebtedness  to  a  third  person,  or  expenses 
to  relieve  against  the  effects  of  the  act  which  constitutes  the 
cause  of  action,  such  liability,  indebtedness  or  expenses,  paid 
or  not,  constitutes  an  element  of  damage  without  regard  to 
the  time  when  it  was  actually  incurred  or  discharged.' 

1  The  writer  of  the  opinion  cited  Ind.  814 ;  Harrinfirton  ▼.  St  Paul,  eta 

Roeewell    ▼.    Prior,    2    Salk.    460 ;  R.  Ca,  17  Minn.  216 ;  Adams  v.  Hast- 

Bowyer  v.  Cook,  4  M.,  O.  &  a  286;  ings  &  D.  R.  Ca,  18  id.  260;  Ford  v. 

Holmes  v.  Wilson.  10  A.  &  E.  503 ;  Chicago  &  N.  R  Ca,  14  Wia  609 ; 

Thompson  v.  Gibson,  8  M.  &  W.  281 ;  Carl  v.  Sheboygan,  etc  R  Co.,  46  id. 

Mitchell  V.  Darley  Main  Colliery  Ca,  626 ;  Blesch  v.  Chicago  &  N.  R  Ca, 

14  Q.  B.  Div.  126 ;  Whitehouse  v.  48  id.  188 ;  Greene  v.  New  York,  eta 

FeUowes,  10  a  B.  (N.  Q.)  766;  Esty  R  Ca,  66  How.  Pr.  164;  Taylor  v. 

T.    Baker,  48   Me.   496;  Russell   v.  Metropolitan  R  Ry.  Ca,  50  N.  Y. 

Brown,  68  id.  208 ;  Cumberland  C.  Super.  Ct  811 ;  Duryea  ▼.  Mayor,  eta, 

Co.  V.  Hitchings,  65  id.  140 ;  Bare  v.  26  Hun,  120,  and  other  cases  in  New 

Hofifman,  79  Pa.  St  71 ;  Thompson  y.  York. 

Morris  Q  &  R  Ca,  17.  N.  J.  L.  480;  «Spear  v.  Stacy,  26  Vt  61. 

Thayer  v.  Brooks.  17  Ohio,  489;  An-  «Id.;  Dixon  v.  Boll,  1  Stark.  287; 

derson,  eta  R  Ca  ▼.  Kemodle,  64  Hagan  v.  Riley,  18  Gray,  516 ;  Smith 
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§  118.  Damage  to  property  and  ii^ury  to  person  by  same 

Mt.    The  qaestion  has  arisen  in  England  whether  damage  in- 
flicted upon  property  and  injury  resulting  to  the  person  from 
one  act  of  negligence  wiU  give  cause  for  independent  actions. 
Through  the  negligence  of  defendant's  servant  plaintifiTs  cab 
was  damaged  and  his  person  injured.    An  action  to  recover 
for  the  damage  done  to  the  cab  was  suocessf  uL  Subsequently 
an  action  to  recover  for  the  personal  injuries  was  instituted.  It 
was  held  that  inasmuch  as  the  damages  therefor  might  have 
been  claimed  in  the  other  action,  the  judgment  recovered  in 
it  barred  the  second  suit.^    It  was  considered  that  there  was 
but  one  wrong  though  there  were  two  consequences.    The 
court  of  appeal  reversed  this  judgment,  Coleridge,  0.  J.,  dis- 
senting. The  majority  of  the  court  were  of  opinion  that  "  two 
separate  kinds  of  injury  were  in  fact  inflicted,  and  two  wrongs 
done.    The  mere  negligent  driving  in  itself,"  says  Bowen, 
L  J., "  if  accompanied  by  no  injury  to  the  plaintiff,  was  not  ac- 
tionable at  all,  for  it  was  not  a  wrongful  act  at  all  till  a  wrong 
arose  out  of  the  damage  which  it  caused.    One  wrong  was 
done  as  soon  as  the  plaintiff's  enjoyment  of  his  property  was 
substantially  interfered  with.    A  further  wrong  arose  as  soon 
as  the  driving  also  caused  injury  to  the  plaintiff's  person.  Both 
causes  of  action  in  otie  sense  may  be  said  to  be  founded  upon 
one  act  of  the  defendant's  servant,  but  they  are  not  on  that 
account  identical  causes  of  action."^    This  distinction  im- 
piieases  the  writer  as  being  too  metaphysical  for  practical  pur- 
pose, and  as  out  of  harmony  with  the  analogies  of  the  law. 
Oup  assent  is  compelled  to  the  opposite  view  by  the  force  of 
the  reason  given  by  the  chief  justice  in  his  dissenting  opinion : 
"It  appears  to  me  that  whether  the  negligence  of  the  servant 
or  the  impact  of  the  vehicle  which  the  servant  drove  be  the 
techcical  cause  of  action,  equally  the  cause  is  one  and  the 
same:  that  the  injury  done  to  the  plaintiff  is  injury  done  to 
him  at  one  and  the  same  moment  by  one  and  the  same  act  in 
respect  of  different  rigJUs^  L  e.,  his  person  and  his  goods,  I  do 
not  in  the  least  deny ;  but  it  seems  to  me  a  subtlety  not  war- 
ranted by  law  to  hold  that  a  man  cannot  bring  two  actions  if 

▼.  howell,  6  Exch.  780;  Kenyon  v.    Div.  712  (1888),  per  Pollock,  R,  and 
Woodroff,  88  Mich.  8ia  Lopee,  J. 

iBnmaden  v.  Humphrey,  11  Q.  K       s  lb. ;  14  Q.  &  Div.  141  (1884> 
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he  is  injured  in  his  arm  and  in  his  leg,  but  can  bring  two  if 
besides  his  arm  and  leg  being  injured  his  trousers  which  con- 
tain his  leg  and  his  coat  sleeve  which  contains  his  arm  have 
been  torn."  American  adjudications  on  the  identical  question 
are  not  numerous,  and  those  which  exist  very  meagerly  discuss 
it.  They  concur  in  holding  what  has  long  been  supposed  to  be 
the  rule,  that  statements  of  injuries  to  the  person  and  damage 
to  property,  both  resulting  from  the  same  wrongful  or  neg- 
ligent act,  are  properly  included  in  the  same  count  of  a  com- 
plaint.^ 

§  119.  What  Is  not  a  doable  remedy.  In  an  attachment 
in  equity  against  B.  and  A.  the  property  of  A.  was  taken  as 
the  property  of  B.,  and  being  perishable  it  was  sold  under  an 
order  of  the  court,  and  afterwards  the  court  decreed  that  the 
sheriff  pay  the  proceeds  of  sale  to  A.  The  sheriff  failing  to 
pay,  A.  moved  against  him  and  his  sureties,  and  judgment  was 
entered  for  the  penalty  of  his  bond,  to  be  discharged  by  the 
payment  of  the  proceeds,  which  they  paid.  Previous  to  the 
decision  of  the  court  in  favor  of  A.  he  brought  an  action  on 
the  bond  of  the  sheriff  against  him  and  his  sureties  for  the 
[192]  trespass  in  taking  his  goods ;  the  former  judgment  and 
its  payment  were  set  up. in  defense;  but  it  was  held  that  the 
action  was  not  thereby  barred ;  but  A.  might  recover  the  dif- 
ference between  the  value  of  the  goods  at  the  time  they  were 
taken  under  the  attachment,  and  the  amount  of  the  proceeds 
[193]  of  sale  paid  him.'  If  the  master  of  a  whaling  vessel 
abandons  the  voyage  and  wrongfully  sells  the  property  of  the 
owner  on  board,  the  subsequent  collection  of  a  part  of  the  pro- 
ceeds of  such  sale  is  no  bar  to  an  action  against  him  for  break- 
ing up  the  voyage  and  disposing  of  the  property,  but  it  re- 
duces the  damage.' 

§  130.  Prospectiye  damages.  In  the  application  of  the 
rule  that  all  the  damages  which  pertain  to  a  cause  of  action^ 
without  reference  to  the  time  when  they  actually  accrue,  are 
entire,  and  that  they  cannot  be  recovered  piecemeal  by  suc- 
cessive actions,  it  is  frequently  necessary  to  take  into  oonsid- 

^Von  Fragstein  v.  Windier,  2  Ma  ^Sangster  v.  Commonwealth,   17 

App.  5d8 ;  Lamb  ▼.  St  Louis,  Q  &  W.  Qratt  124 

Ry.  Ca,  83  id.  489.    SeeSdckford  v.  'Brown  v.  Smith,  IS  Cush.  868. 
St  LouiB,  7  id.  217. 
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eration  damages  which  have  not  been  actaally  suffered  either 
^t  the  commencement  of  the  suit  or  its  trial ;  for  otherwise 
there  would  be  a  very  inconvenient  postponement  of  that  [194] 
class  of  actions  or  a  renunciation  of  a  large  part  of  the  com- 
pensation due  to  the  injured  party.  When  a  cause  of  action 
accrues  there  is  a  right,  as  of  that  date,  to  all  the  consequent 
damages  which  will  ever  ensue.*  They  are  recoverable  in  one 
action  if  they  can  be  proved  and  only  one  can  be  maintained ; 
it  may  be  brought  at  any  time  after  the  accrual  of  the 
right.  The  question  is  a  practical  and  legal  one  in  each  case 
whether  the  cause  of  action  is  of  such  a  nature  that  the  injuri- 
ous consequences  of  the  wrong  complained  of  can  reach  into  the 
future  or  whether  any  subsequent  damages  will  be  owing  to  a 
continuous  fault  which  may  be  the  foundation  of  a  new  action. 
So  is  the  question  whether  any  offered  evidence  tends  to  prove 
future  damages  which  are  the  legal  result  of  the  wrong  which 
constitutes  the  cause  of  action,  and  whether  the  sum  of  the 
evidence  in  the  particular  case  is  sufScient  for  the  considera- 
tion of  the  jury. 

If  a  growing  crop  is  destroyed  it  can,  of  course,  never  be 
shown  with  absolute  certainty  that  but  for  its  destruction  it 
would  have  matured;  nor  that  one  party  who  is  stopped  by 
the  other  in  the  performance  of  a  special  contract  would  other- 
^rise  have  proceeded  to  a  complete  execution  of  it  so  as  to  en- 
title himself  to  its  full  benefits.  Nor  is  it  matter  of  law  that 
the  jury  shall  assume  that  the  crop  would  have  matured,  or 
that  the  contract  would  have  been  fulfilled.  The  jury  may 
estimate,  with  the  aid  of  testimony,  the  value  of  the  crop  at 
the  time  of  its  destruction,  in  view  of  all  the  circumstances 
existing  at  any  time  before  the  trial,  favoring  or  rendering 
doubtful  the  conclusion  that  it  would  attain  to  a  more  valuable 
condition,  and  all  the  hazards  and  expenses  incident  to  the 
process  of  supposed  growth  or  appreciation.*  The  same  un- 
certainties and  a  greater  surface  of  them  are  encountered  in 

1  Errnis  y.  Buckeye  Pub.  Ca.  44  44  Mich.  229 ;  Smith  v.  Chicago,  eta 

)^""^  105;  Bowe  V.  Minnesota  M.  Ca,  R  Ca,  88  Iowa,  518 ;  Richardson  v. 

Jd.460;  Erie&  P.  R  Cav.  Douthet,  Northrup,  66  Barb.  85;  Folsom  v. 

^  I^  8t  248 ;  Amennan  v.  Deane,  Apple  River  L.  D.  Co.,  41  Wia  602 ; 

1^  N.  Y.  855.  Texas  P.  Ry.  Ca  v.  Bayliss,  62  Texas, 

*  Taylor  y.  Bradley,  89  N.  Y.  129;  670;  Chicago,  etc.  R  Ca  v.  Sdiaf- 

Peopltfg  Ice  Ca  v.  Steamer  Excelsior,  f er,  26  HI  App.  280. 
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actions  upon  warranties  that  seeds  sold  for  planting  are  of 
particular  varieties.^ 

[196]  In  actions  upon  contracts  which  contemplate  a  series 
of  acts  and  a  considerable  period  of  time  for  performance,  a 
party  complaining  of  a  total  breach  by  the  other  sufficiently 
maintains  his  right  to  recover  if  he  has  performed  without  de- 
fault up  to  the  time  of  the  breach  and  is  ready  to  proceed, 
though  his  right  to  the  value  of  the  contract  depends  on  his 
ability  and  inclination  to  prosecute  the  performance  on  his 
paort  to  completion.  He  is  entitled  to  recover  the  profits  which 
he  would  have  made, —  the  contract  price  less  what  he  would 
have  to  do  or  expend  to  earn  or  otherwise  entitle  himself  to 
it.  This  deduction  may  be  the  price  of  labor  or  the  value  of 
property  at  a  future  day.  The  action  for  damages  recoverable 
for  such  a  breach  may  be  brought  and  tried  before  that  day  ar- 
rives. If  so,  the  prices  prevailing  at  the  time  of  the  breach 
may  be  acted  upon  as  the  test  of  values  at  the  times  mentioned 
in  the  contract ;  *  but  if  the  trial  be  delayed  until  the  date 
fixed  for  performance  the  parties  may  show  the  prices  actu- 
allv  prevailing  then  or  any  other  conditions,  favorable  or  other- 
wise, affecting  the  cost  of  fulfilling  the  contract.' 

§  121.  Certainty  of  proof  of  future  damages.  The  con- 
servatism pervading  the  law  is  opposed  to  allowing  compen- 
sation for  probable  loss.  It  manifests  itself  more  particularly 
in  respect  to  those  damages  which  might  be  proved  with  cer- 
tainty if  they  were  real ;  and,  if  not  fanciful  and  imaginary, 
are  past  damages :  not  such  as  are  contemplated  to  arise  in 
the  future  from  such  causes  as  according  to  general  experience 
produce  them.  The  decided  cases  which  relate  to  prospective 
damages  warrant  the  statement  that  the  injured  party  is  en- 
titled to  recover  compensation  ;for  such  elements  of  damage 
as  are  likely  to  occur ;  the  jury  may  proceed  upon  reasonable 

1  Randall  v.  Raper,  E.,  B.  &  E.  84 ;  Steamer  Exoelsior,  44  Mich.  229 ;  Chi- 

Paasinger  v.  Thorbum,  84  N.  Y.  6S4 ;  cago  v.  Greer,  9  WalL  726 ;  Hochster 

White  V.  Miller,  7  Hun,  427 ;  71  N.  Y.  v.  De  la  Tour,  2  E.  &  R  678 ;  Frost  v. 

118 ;  Van  V^yck  v.  AUen,  69  N.  Y.  61 ;  Knight,  K  R  5  Exch.  822 ;  7  id.  Ill ; 

Wolcott  V.  Mount,  36  N.  J.  L.  262 ;  Taylor  v.  Bradley,  89  N.  Y.    129 ; 

FerriB  v.  Comstock,  88  Ck)nn.  6ia  Howard  v.  Daly,  61   id.  862;  Rich- 

s  Masterton  v.  Mayor,  7  Hill,  61.  mond  v.  Dubuque,  etc.  R  Co.,  40 

>  Burrell  v.  New  York,  etc.  Salt  Ca,  Iowa,  264 ;  Jacobs  v.  Davis,  84  Md. 

14   Mich.    84 ;   People's   Ice  Ca   v.  204 ;  Grover  v.  Buck,  84  Mich.  519. 
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probabilities ;  and  accept  as  sufficiently  proved  those  results 
which  under  like  circumstances  generally  come  to  pass.^  It  is 
not,  however,  to  be  hence  inferred  that  prospective  dam-  [1%] 
ages  may  be  recovered  on  every  plausible  anticipation ;  nor 
that  no  allowance  is  to  bo  made  for  the  uncertainties  which 
affect  all  conclusions  depending  on  future  events ;  it  is  only 
intended  that  such  uncertainties,  where  the  damages  are  shown 
by  evidence  reasonably  certain,  do  not  exclude  them  wholly 
from  consideration.  The  price  of  an  average  colt  cannot  be 
fixed  by  deducting  the  cost  of  its  keep  from  the  value  of  an 
average  horse,  for  there  is  not  a  certainty  of  exemption  from 
accidents  and  disease. 

All  the  damages  from  a  single  tortious  act  are  an  entirety, 
and  must  be  assessed  and  recovered  once  for  all.'  Successive 
actions  cannot  be  maintained  for  their  recovery  as  they  may 
accrue  from  time  to  time.  The  injured  party  is  entitled  to 
recover  in  one  action  compensation  for  all  the  damages  re- 
sulting from  the  injury,  whether  present  or  prospective.  And 
in  respect  to  the  latter,  the  rule  is  that  he  can  recover  for 
such  as  it  is  shown  with  reasonable  certainty  will  result  from 
the  wrongful  act  complained  of.' 

§122.  Action  for  enticing  away  apprentice^  servant  or 
son.  In  an  action  for  enticing  away  an  apprentice  damages 
cannot  include  the  loss  of  his  services  for  the  residue  of  his 
term,  for  he  may  return.*    Where  an  action  on  the  case  was 

^Tieat  v.  mies,  81  Wi&  278 ;  Lewis  114 ;  Fetter  v.  Beale,  1  Salk.  11 ;  Hod- 

▼.  AtJaBllL  Ina.  Ca,  61  Mo.  584;  soU  v.  StaUebraffl,  11  A.  &  E.  801; 

HoweU  V.  Young;  6  K  &  Q  259;  Short  t.  McCarthy,  8  K  &  Aid.  626; 

Macrae  y\  Clarke,  L.  R  1  C.  P.  408;  HoweU  v.  Young;  5  K  &  Q  259;  In- 

Frye  v.  Uaine  C.  R.  Ca,  67  Ma  414 ;  gram  v.  Lawsou,  8  Scott,  471 ;  Clegg 

Richmond  v.  Dubuque,  etc.  R.  Ca,  40  v.  Dearden,  12  Q.  R  576 ;  Stroyan  v. 

Iowa,  264;  ScheU  v.  Plumb,  55  N.  Y.  Knowles,  6  H.  &  N.  454. 

5W;  MisBOuri,  etc  R  Ca  v.  Fort  *Fay  v.  Guynon,   181    Mass.  81; 

Soott,  15  Ean.  485 ;  Roper  v.  John-  Hambleton  v.  Veere,  2  Saund.  170 ; 

son,  L.  R  8  a  P.  167 ;  Peltz  v.  Eich-  Moore  v.  Love,  8  Jones'  K  215 ;  Hod- 

ele,  62  Ma  171 ;  Sutherland  v.  Wyer,  soil  v.  Stallebrass,  11  A.  &  R  801 ; 

•7  Ma  65 ;  Gifford  v.  Waters,  67  N.  Y.  Trigg  v.  Northcut,  Litt  Sel.  Caa  414 ; 

80;  Ricbardson  v.  Mellish,  2  Bing.  Lewis  v.  Peachey,  1  H.  &  C.  518; 

2»t    See  eh.  36^  vol  a  Drew  v.  Sixth  Av.  R  Ca,  26  N.  Y. 

'  See  last  section.  49.    See  McKay  v.  Bryson,  5  Ired.  U 

•Rler  y.  New  York  C.  R  Ca,  49  216. 
N.  Y.  42;  Miller  v.  Wilson,  24  Pa.  St 
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brought  to  recover  for  the  defendant's  enticement  of  the 
plaintiflPs  minor  son  from  his  service  and  inducing  him  to  en- 
list in  the  army  for  thred  years,  it  was  held  that  the  plaintiff 
[197]  could  only  recover  dainages  for  the  loss  of  service  up  to 
the  time  of  the  commencement  of  the  action,  or  at  most  up 
to  the  time  of  trial* 


1  Covert  V.  Gray,  84  How.  Pr.  45a 
In  this  ease  there  were  numerous 
contingencies  with  elements  of  prob- 
ability in  each:  the  enlisted  man 
mij^ht  be  discharged  by  reason  of 
sickness  or  wounds;  his  enlistment 
being  illegal,  it  was  the  duty  of  the 
war  department  to  discharge  him; 
there  was  no  presumption  that  the 
war  would  continue  for  three  yeara 

In  Moore  ▼.  Love,  8  Jones'  K 
(N.  C)  216,  Battle,  J.,  thus  discusses 
the  distinction  between  cases  where 
the  cause  of  action  is  an  entirety 
and  those  which  admit  of  a  succes- 
sion of  suits :  *'  It  is  clearly  stated  by 
Lord  Mansfield,  in  the  case  of  Robin- 
son V.  Bland,  2  Burr.  1077,  *  When  a 
new  action  may  be  brought  and  sat- 
isfaction obtained  thereupon  for  any 
duties  or  demands  which  may  have 
arisen  since  the  commencement  of 
the  depending  suit»  that  duty  or  de- 
mand shall  not  be  included  in  the 
judgment  upon  the  former  action. 
As  in  covenant  for  the  non-payment 
of  rent,  or  of  an  annuity  payable  at 
different  times,  you  may  bring  a  new 
action  totiea  quoties  as  often  as  the 
respective  sums  become  due  and  pay- 
able. So  in  trespass  and  in  tort,  new 
actions  may  be  brought  as  often  as 
new  injuries  and  wrongs  are  re- 
peated ;  and  therefore  damages  shaU 
be  assessed  only  up  to  the  time  of  the 
wrong  complained  of.  But  where  a 
man  brings  an  action  of  assumpsit 
for  principal  and  interest  upon  a  con- 
tract obliging  the  defendant  to  pay 
such  principal  money,  with  interest 
from  such  a  time,  he  complains  of 


the  non-payment  of  both ;  the  inter- 
est is  an  accessory  to  the  principal, 
and  he  cannot  bring  a  new  action 
for  any  interest  grown  due  between 
the  commencement  of  his  action  and 
the  judgment  in  it'  What  is  here  so 
well  said  about  the  interest  being  the 
accessory  to  the  principal  money, 
and  therefore  recoverable  down  to 
the  time  of  the  trial,  applies  with 
equal  force  to  the  case  of  trespass 
and  tort  where  the  wrong  done  is  not 
repeated  or  continued,  though  the 
damage  resulting  from  it  may  not 
cease  being  developed  until  after  the 
time  when  the  writ  was  issued.  In 
the  latter  case  the  plaintiff  is  not 
limited  solely  to  the  consequential 
damage  which  has  actually  occurred 
up  to  the  trial  of  the  cause,  but  he 
may  go  on  to  claim  relief  for  the 
prospective  damages  which  can  then 
be  estimated  as  reasonably  certain  to 
occur. 

"This  brings  us  to  the  considera- 
tion of  the  case  of  McKay  v.  Bryson. 
6  Ired.  216,  which  may  seem  at  first 
view  to  militate  against  the  distinc- 
tion by  which  we  have  endeavored 
to  reconcile  the  decisions  which  have 
been  made  upon  the  subject  of  proM- 
pective  damages.  It  was  an  action 
on  the  case  brought  to  recover  dam- 
ages for  enticing  the  plaintiff*s  ap- 
prentice from  his  service  and  convefi' 
ing  him  out  of  the  state.  The  testi- 
mony showed  that  the  boy  was  bound 
apprentice  to  learn  the  business  of  a 
tailor,  and  that  he  continued  in  the 
service  of  his  master  until  he  was 
carried  away  by  the  defendant^  and 


§  123.]                                 GENERAL  PBIXCIPLES.  253 

§  123.  Fatnre  damages  for  personal  ii^urles.  In  ascer- 
taining the  amount  of  damages  resulting  from  a  personal  in- 
jury  the  jury  may  consider  the  bodily  pain  and  mental  suffering 
Trhich  have  occurred  and  are  likely  to  occur  in  the  future  [198] 

when  last  heard  from  he  was  in  Ten-  v.  Wasson,  8  Dev.  398.    The  circum- 
neasee.    The  suit  was  brought  some  stances  of  the  present  case  are  very 
time  before  the  expiration  of  the  term  different  from  those   in  McKay  v. 
of   Berrioe^  and  the  jury  were  in-  Bryson.    The  apprentices  were  car- 
stnicted  that  they  might  give  dam-  ried  by  the  defendimtto  his  residence 
ages   as  for  a  total  loss  of  service  in  an  adjoining  county,  only  twenty- 
daring  the  whole  period  of  appren-  five  miles  distant  from  the  plaintiff. 
ticesbip  subject  to  a  deduction  on  ac-  They  were  not  concealed  from  him ; 
coont  of  the  plaintifiTs  chance  of  re-  and  it  appears  from  the  proof  that 
gaining  the  boy.    The  charge  given  he  knew  where  they  wera   The  con- 
to  the  jury  in  the  court  below  was  tinned  detention  of  them  by  the  de- 
approved  in  this  court  upon  the  au-  fendailt  was  a  succession  of  torts  for 
thority  of  the  case  of  HodsoU  v.  Stal-  which  he  might  bring  new  actions 
lebrass,  11  A.  &  E.  801.  No  other  case  from  time  to  time ;  and  hence  his 
appears  to  have  been  cited  and  the  case  falls  into  the  class  witli  Hamble- 
oourt  do  not  advert  to  the  fact  that  ton  v.  Veere,  and  a&  those  on  which 
in  Hodsoll  v.  StaUebrass  the  injury  damages  can  be  given  for  the  loss  of 
from  which  the  loss  accrued  to  the  service  up  to  the  commencement  of 
plaintiff  was  a  single  act  of  wrong ;  the  suit  only." 
l>ut  they  do  advert  to  and  state  the  The  true  distinction  is  undoubtedly 
fact  that  the  loss  caused  by  the  tort  pointed  out  in  the  forgoing  opinion, 
of  the  defendant  was  in  effect  a  total  that  the  damages  in  an  action  cannot 
lo8B  of  the  plaintiff's  apprentice.  The  include  those  arising  after   suit  is 
^ly  wrong  alleged  in  the  declaration  brought  if  a  new  action  could  be 
0'  proved  on  the  trial  was  that  of  brought  for  them ;  but  it  may  admit 
^^^ying  the  apprentice  beyond  the  of  a  doubt  if  the  case  was  properly 
liiuitB  of  the  state,  which  caused  a  disposed  of  upon  that  test    A  tres- 
^^Io6s  of  his  services  to  his  master,  passer  who  takes  personal  property 
^  this  view  the  case  may  well  be  and  retains  it  may  be  said  to  commit 
sustained  upon  the  principle  appli-  a  succession  of  torts  while  he  retains 
cable  to  the  second  class  of  cases  to  the  property ;  but  in  an  action  for 
^bich  we  have  referred.    That  the  such  a  taking  the  injured  party  would 
'^oval  of  the  apprentice  out  of  the  undoubtedly  be  obliged  to  make  his 
9tBte  may  be  regarded  in  the  same  f  uU  claim  of  damagea  He  would  not 
%ht  as  if  a  permanent  injury  had  be  entitled  to  a  succession  of  actions. 
*^^  inflicted  upon  him.    We  have  In  cases  where  apprentices  have  been 
^  strong  analogy  of  the  case  of  enticed  away,  and  the  enticer  has  not, 
^'over  by  one   tenant  in   common  by  the  injury  or  otherwise,  made  it 
'^S^ioat  another  for  the  destruction  of  reasonably  certain  that  the  apprendce 
^  article  held  in  common.    If  the  will  not  return,  prospective  damages 
^cle  be  sent  off  by  the  defendant  are  not  denied  because  a  new  action. 
^  ft  place  unknown  to  the  plaintiff,  may  be  bvought  for  them  but  because 
^  tttat^  as  to  him,  it  is  totally  lost,  it  they  are  not  susceptible  of  proof ;  they 
fa  equivalent  to  its  destruction.  Lucas  are  not  certain.    But  if  the  defend- 
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in  consequence  thereof  as  well  as  the  loss  of  time,  expense  of 
medical  and  other  attendance  and  the  diminution  of  ability  to 
earn  money.* 

§  124.  Only  present  worth  of  fatnre  damages  giyen.  In 
a  Vermont  case  the  court  say  that  what  the  jury  give  the  in- 
jured party  for  prospective  damages  is  like  payment  in  ad- 
vance, and  in  fixing  the  same  that  fact  may  be  taken  into 
consideration  and  the  amount  may  properly  be  reduced  to  its 
present  worth.* 

§  125.  Continuons  breach  of  contracts  or  Infraction  of 
rights  not  an  entirety*  A  continuous  breach  of  contract  or 
infraction  of  a  right  is  not  an  entirety.  It  is  at  any  time  sev- 
erable for  the  purpose  of  redress  in  damages  for  the  injury 
already  suffered.  This  is  the  case  whenever  a  continuous  duty 
imposed  by  law  or  by  contract  is  uninterruptedly  neglected, 
whether  such  departure  from  the  line  of  duty  be  by  positive 
acts  or  by  culpable  inaction.'  There  is  a  legal  obligation  to 
discontinue  a  trespass  or  to  remove  a  nuisance.*  So  a  cov- 
enant to  keep  certain  premises  in  repair  for  a  specified  period 
imposes  a  continuous  duty,  and  when  neglected  gives  a  con- 
tinuous cause  of  action.*  When  an  action  is  brought  the  injury 

ant  has  control,  and  will  have  it  in  Jersey  Exp.  Ca  v.  Nichols,  83  N.  J. 

the  future,  he  may  be  charged  with  L.  484 ;  Walker  v.  Erie  R  Ca,  63 

depriving  the  master  of  the  services  Barb.  260 ;  Bradshaw  v.  Lancashire 

of  an  apprentice  for  the  whole  term  Ry.  Ca,  L.  R  10  C.  P.  189;  Collins  v. 

for  the  same  reason  that  he  might  Council  Bluffs,  82  Iowa,  824 ;  Russ  v. 

be  charged  with  the  f  uU  value  of  a  Steamboat  War  Eagle,  14  Iowa,  868 ; 

horse  tortiously  taken.    See  Herriter  Dixon  v.  Bell,  1  Stark.  287.    See  ch. 

V.  Porter,  28  CaL  885.  36,  vol  a 

1  Bay  Shore  R  Ca  v.  Harris,  67  «  Fulsome  v.  Concord,  46  Vt  185. 

Ala  6 ;  Curtiss  v.  Rochester,  etc.  R  « Powers   v.  Ware,  4   Pick.   106 ; 

Co.,  20  Barb.  282;  Atchison  v.  King,  Pierce  v.  Woodward,  6  Pick.  206; 

9  Kan.  650 ;  Welch  v.  Ware,  82  Mich.  McConnel  v.  Kibbe,  88  lH  175. 

77;  Birchard  v.  Booth,  4  Wia  67;  *Per  Lord  Denman  in  Clegg  v. 

Merely  v.  Dunbar,  24  Wi&  188 ;  Wil-  Dearden,  12  Q.  K  601 ;  Savannah, 

son  V.  Young,  81  Wia  574 ;  Goodno  etc,  Ry.  Ca  v.  Davis,  25  Fla.  917 ; 

V.  Oshkosh,  28  Wis.  800 ;  Spicer  v.  Adams  v.  Hastings  &  D.  R  Ca,  18 

Chicago,  eta  R  Ca,  29  Wia  580 ;  Minn.  260. 

Karasich  V.  Hasbrouck,28  Wis.  569;  &  Cooke   v.  England,   27  Md.   14; 

Pennsylvania   R    Ca    v.    Dale,   76  Beach  v.  Crain,  2  N.  Y.  86 ;  Bleecker 

Pa.  St  47 ;  Tomlinson  v.  Derby,  48  v.  Smith,  18  Wend.  580 ;  Phelps  v. 

Conn.  562 ;  Fulsome  v.  Concord,  46  Vt  New  Haven,  eta  Ca,  48  Conn.  458 ; 

185;   Nones  v.  Northouse,  id.  587;  Keith  v.  Hinkston,  9  Bush,  28a 
Metcalf  V.  Baker,  57  N.  Y.  662 ;  New 
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to  that  time  is  segregated  and  recovery  is  confined  to  such 
damages  as  result  from  the  breach  or  wrong  continued  to  the 
commencement  of  the  action.* 

§  126.  Continnance  of  wrong  not  presamed.    [199-201] 
The  law  will  not  presume  a  continuance  of  a  wrong,  nor  al- 
low a  license  to  continue  it  or  a  transfer  of  title  to  result  from 
the  recovery  of  damages  for  prospective  misconduct.*    But  in 
equity  the  owner  of  real  property  upon  which  a  trespass  has 
been  committed  may  restrain  the  continuance  of  the  wrong 
and  thus  prevent  a  multiplicity  of  actions  at  law  to  recover 
damages.    In  such  an  action  the  court  may  determine  the 
amount  of  damages  the  owner  would  sustain  if  the  tres- 
pass were  permanently  continued,  and  it  may  decree  that  upon 
their  payment  the  plaintiff  shall  give  a  deed  or  convey  the 
right  to  the  defendant.' 

§  127.  Necessity  of  snccesslve  actions.  The  neces-  [202] 
sity  and  advantage  of  successive  actions  to  recover  damages 
^■hich  proceed  from  a  continuous  and  still  operating  cause  are 
^ery  obvious ;  for  besides  the  considerations  which  have  al- 
ready been  mentioned  the  injurious  effects  so  blend  together 
that  in  most  instances  it  would  be  wholly  impracticable  to  ac- 
curately apportion  them.  Therefore  the  right  to  recover  for 
^  damages  which  have  been  suffered  to  the  time  of  bringing 
the  first  action,  in  the  next,  all  damages  which  have  been  suf- 
fered from  that  time  to  that  of  commencing  such  second 
^ion,  and  so  on  while  the  cause  continues,  is  the  most  conven- 

'Id.;  Sackrider  ▼.  Beers,  10  Johna  >  Adams  v.  Hastings  &  D.  R  Ca, 

^1;  Cniin  v.  Beach,  2  Barb.  120;  IS  Minn.  260;  Ford  V.  Chicago^  etc. 

^h  V.  Grain,  2  N.  Y.  86;  Shaw  v.  R  Ca,  14  Wis.  609;  Uline  v.  New 

^^^dge,  8  Jones'  K  801 ;  Brasfleki  York,  etc.  R  Co.,  101  N.  Y.  98 ;  Savan- 

^'  Lee,  1  Ld.  Baym.  829 ;  Whitehouse  nah  &  O.  a  Ca  v.  Bourquin,  51  Gkt 

^'  PeUowes,  10  G  R  (N.  a)  765;  878;  Hanover  W.  CJo.  v.  Ashland  I. 

^W  V.  New  York  Q  R  Ca,  24  Ca,  84  Pa.  St  279 ;  Whitmore  v.  Bis- 

^'-  Y.  658 ;  PhiDips  v.  Terry,  3  Keyes,  choflP,  5  Hun,  176 ;  Sherman  v.  Mil- 

^^^ ;  Hayden  ▼.  Albee,  20  Mum.  159 ;  waukee,  eta  R  Ca,  40  Wis.  645 ;  Rus- 

Thonipeon  v.  Gibson,  7  M.  &  W.  456 ;  sell  v.  Brown,  63  Ma  203 ;  Bowyer  v. 

^with  V.  Griswold,  29  Barb.  291 ;  Cook,  4  Q  K  286 ;  Holmes  v.  Wilson, 

^ey V.  Amis,2 Hayw.890 ;  Caruth-  10  A.  &  E.  503 ;  Battishm  v.  Reed,  18 

^v.Tmman,l  id.  501;  Duncan  v.  Q  R  696;    Cumberland   Q  Ca  v. 

^kley,  Harp.  276 ;  Moore  v.  Love,  Hitchings,  65  Me.  140. 

^  Jones*  L.  215;  Cole  v.  Sprowl,  35  'Pappenheim  v.  Metropolitan   R 

^e.  161 ;  Hudson  v.  Nicholson,  5  M.  Ry.  Ca,  128  N.  Y.  486 ;  Amerman  v. 

*W.487.  Deane,  182  id.  355.    See  vol  3,  ch.  16 
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ient  course  of  practice  for  practical  redress  that  can  be  de- 
vised.^ 

In  cases  of  contracts  imposing  a  continuous  duty,  or  a  duty 
the  continued  neglect  of  which  is  an  uninterrupted  breach,  from 
which  results  a  steady  accretion  of  damage,  the  injured  party 
may  bring  a  succession  of  actions  or  treat  defaults  having  that 
significance  as  a  total  breach,^  and  recover  damages  accord- 
ingly. Of  this  nature  was  the  contract  in  Grain  v.  Beach,' 
where  the  plaintiff  had  granted  to  the  defendants  a  perpetual 
right  of  way  over  his  land  and  covenanted  to  erect  a  gate  of  a 
specified  description  at  the  terminus,  to  which  the  defendants 
covenanted  in  the  same  instrument  to  make  all  necessary  re- 
[203]  pairs.  The  plaintiff  erected  the  gate,  which  was  subse- 
quently removed  by  some  unknown  person.  It  was  held  that 
the  defendants  were  bound  to  replace  it ;  the  covenant  was 
continuing;  an  aotion  brought  thereon  after  the  removal  of 
the  gate  for  damages  occasioned  by  cattle  coming  on  the 
plaintiffs  land  in  consequence  of  there  being  no  gate,  and  a 
recovery  therein,  were  no  bar  to  another  action  on  the  same 
covenant  for  damages  accruing  after  the  commencement  of 
the  first  suit.  The  defendants'  default  was  not  a  total  breach, 
nor  declared  and  recovered  on  as  such,  and  hence  they  were 
not  thereby  relieved  of  the  continuing  obligation  of  the  cov- 
enant. If  it  were  an  entire  contract,  however,  any  breach 
would  be  or  might  be  treated  as  a  total  breach.*  Covenants 
for  support  and  maintenance  during  life  are  entire,  and  any 
breach  entitles  the  injured  party  to  recover  entire  damages  as 
for  a  total  breach,*  but  as  they  impose  a  continuous  duty  the 
injured  party  may  have  a  succession  of  actions  treating  any 
acts  of  breach  as  partial  only.' 


1  mine  V.  New  York  Q  R  Oa,  101 N. 
Y.  88 ;  BlitcheU  v.  Darley  Main  Ck)l- 
liery  Co.,  14  Q.  R  Div.  125. 

2  Grand  Rapids,  etc.  R  CJa  v.  Van 
Dusen,  29  Mich.  481;  Royalton  v. 
Royalton  &  W.  T.  Oa,  14  Vt  811 ; 
Withers  v.  Reynolds,  2  R  &  Ad.  882 ; 
Fish  V.  FoUey,  6  Hill,  64 ;  explained 
in  Grain  v.  Beach,  2  Barb.  124;  Keck 
V.  Bieber  (Penn.).  24  Atl.  Rep.  17a 

»2N,  Y.  86;2Baib.  120. 


*  Fish  V.  FoUey,  6  Hill,  64. 

«ScheU  T.  Plumbs  66  N.  Y.  692; 
Dresser  v.  Dresser,  86  Barb.  678; 
Shaffer  v.  Lee,  8  id.  412 ;  Trustees  of 
Howard  Gollege  v.  Turner,  71  Ala. 
429.  See  Wright  v.  Wright;  49  ISIich. 
624 

6  Id. ;  Fiske  v.  Fiske,  30  Pick.  499; 
Berry  v.  Harris,  48  N.  H.  876 ;  Fergu- 
son V.  Ferguson,  2  N.  Y.  860 ;  Turner 
V.  Hadden,  62  Barb.  489. 
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Section  2. 
parties  to  sue  and  be  sued. 

§  128.  Bamages  to  parties  Jointly  ii^ared  entire.  Before 
leaving  the  subject  of  the  entirety  of  causes  of  action  and 
damages  it  is  proper  to  notice  some  points  relative  to  parties. 
At  common  law  all  the  parties  who  are  jointly  injured  by  a 
tort  or  breach  of  contract  may  sue  jointly  for  damages ;  in  ac- 
tions ex  contractu  the  mle  is  imperative.  All  the  parties  [204] 
with  whom  the  violated  contract  was  made  must  join  as  plaint- 
iffs unless  their  interests  are  severed  in  the  contract,  so  that 
npon  a  breach  a  distinct  cause  of  action  accrues  to  each  or  less 
than  all.*  Actions  for  personal  injuries  to  a  married  woman 
mast  be  in  the  names  of  the  husband  and  wife; ^  except  where 
statutes  have  so  enlarged  the  property  rights  of  married 
women  as  to  enable  them  to  maintain  such  actions  in  their 
own  names.' 

§  129.  Aetlons  nnder  statutes.  In  actions  brought  under 
statutes  which  create  a  liability  where  none  existed  at  com- 
mon law  the  parties  who  sue  thereunder  must  bring  them- 
selves clearly  within  the  language  used  by  the  legislature. 
Such  statutes  will  not  be  extended  or  enlarged  by  construc- 

>  Bigelow  y.  Reynolds,  68  Mich.  844 ;  *  Gallagher  v.  Bowie,  67  Texas,  265 ; 

HftUT.  Leigh,  8  Cranch,  50;  Fugure  EzeU  v.  Dodson,  60  id.  881 ;  Tell  v. 

T.  Mutual  Society  of  St  Joseph,  46  Gibson,  66  Gal.  247;  King  v.  Thomp- 

Vt  803 ;  Cleaves  v.  Lord,  8  Gray,  66 ;  son,  87  Pa.  St  865 ;  Northern  C.  R 

J^wett  V.  Cnnard,  8  Woodb.  &  M.  Co.  v.  Mills,  61  Md.  855 ;   Blair  v. 

277;  Little  v.Hobbe,  8  Jones' L.  179;  Chicago  &  A,  R  Ca,   89  Ma   384. 

Oridley  ▼.  Starr,  1  Root  281 ;  Farmer  Compare  Bennett  v.  Bennett,  116  N. 

▼•Stewart,  2  N.  H.  97;  Eastman  v.  Y.  584. 

^ftmaey,  8  lud.  419 ;  Millard  v.  Bald-  >  Chicago,  etc.  R  Co.  v.  Dimn,  52 

^>n.  8  Gray,  484 ;  Dow  v.  Oark,  7  111.  260 ;  Musselman  v.  Galligher,  32 

^^J,  196;  Weathers  v.  Ray,  4  Dana,  Iowa,  88a 

^74;  Frankem  v.  Trimble,  5  Pa.  St  A  wife  may  maintain  an  action  in 

^;  RosB  Y.  Miine,  12  Leigh,  204;  her  own  name  against  a  woman  who 

^mpson  V.  Page,  1  Met  666 ;  The  has  alienated  from  her  the  affection 

^ip  Potomac,  2  Black,  581 ;  Archer  and  deprived  her  of  the  society  of 

^'  Bo^e,  4  IlL  526 ;   Robertson  t.  her  husband,  although  they  live  to- 

^*447Pa.  St  115 ;  Sawyer  v,  Steele,  gether  as  husband  and  wife.  Foot  v. 

^  ^ash.  227 ;  Newcomb  v.  Clark,  1  Card,  58  Conn.  1 ;  Bennett  v.  Bennett, 

^0,  226;  Law  v.  Croe8>  1  Black,  116  N.  Y.  584. 
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tion.'  Tho  relief  or  remedy  is  not  available  to  any  person  who 
is  not  included  therein.*  If  the  right  to  sue  for  an  injury 
which  has  resulted  in  death  is  given  to  a  "child,"  an  illegiti- 
mate child  cannot  recover  for  its  mother's  death  in  England,* 
nor  in  Canada;*  but  it  is  otherwise  in  Ohio  under  a  statute 
which  uses  the  words  "  next  of  kin."  *  Where  an  action  is 
given  for  the  benefit  of  the  widow  and  next  of  kin  it  may  be 
brought  though  there  be  no  widow  if  there  are  next  of  kin, 
and  vice  versa.'  Nor  are  tho  "  next  of  kin  "  required  to  be  so 
nearly  related  to  the  person  whose  death  is  sued  for  as  to  re- 
quire any  duty  of  sustenance,  support  or  education.' 

§  130.  Hnst  t>e  recovered  by  person  in  whom  legal  Inter* 
est  rested.  The  suit  must  be  brought  in  the  name  of  the 
party  in  whom  is  vested  the  legal  interest  though  the  equitable 
interest  be  in  another  person.*  The  funds  of  a  voluntary  as- 
sociation were  put  under  the  control  and  management  of 
trustees  who  took  a  note  payable  to  themselves  on  lending  the 
funds  to  some  other  members.  It  was  held  that  the  trustees 
in  their  individual  names  were  entitled  to  maintain  an  action 
on  the  note,  as  it  was  payable  to  them,  though  the  defendants 
as  well  as  themselves  were  members  of  the  association  bene- 
ficially interested  in  the  collection.*    One  who  pays  the  con- 

1  Sutherland,  Const  of  Btats.,§  871.  Barron,  5  Wall  90;  Baltimore,  etc 

t  Ibid. ;  McNamara  v.  Slaveos,  76  R.  Ca  v.  Haucr,  eO  Md.  449;  13  Am. 

Ha  8S0;  Oibbs  v.  Hannibal.  83  id  ftEng.  R  S.  Ca&  149. 155. 

143;  Warren  v.  Englehart,  13  Nel).  » 1  Chitty  PL  2-6 ;  Treat  v.  Stanton, 

SS3;  Woodward  T.  Chicago  &N.  Rj.  14  Conn.  445;  Denton  v.  Denton.  IT 

Ca.  23  Wis.  400 ;  Dickina  v.  New  Md  408 ;  Sunapee  v.  Eastman,  83  N. 

York  G  B.  Ca.  28  N.  Y.  15a  H.  470;  Pike  v.  Pike.  24  N.  H.  384; 

>Dickinaonv.  Northeastern  Rj.Ca,  Phillips  t.  Fennywit,  1  Ark.  69;  Lap- 

2  R  &  C.  735.  ham  v.  Orean,  9  Vb  407 ;  Governor  v. 

*Oibson  V.  Midland  Ry.  Co.,  3  0nb  Ball,  Hempst  541;  Lord  v.  Games,  98 

668;  15  Am.  &  Eqj;.  a  B.  Cas.  607.  Mats.  308 ;  Hart  r.  Stone,  80  Conn.  04 ; 

»Muhl  V.  Michigan  Southern  R.  Fierce  t.  Robie,  89Me.30S;  Yeagerv. 

Co.,  10  Ohio  St  273.  Wallace,  44  Fa.  St  94  (  Morion  v. 

•Sutherland,  Const  Stats.,  §  871,  Webb,7Vt  183;  Boardmanv.Keeler, 

citing  McMahoa  v.  Mayor,  88  N.  Y.  3  Vb  65 ;  Clarkaon  t.  Carter,  8  Cow. 

0  la.  647.  84 ;  Mitchell  v.  Dall.  2  H.  &  Gill,  IBS ; 

'Tllley  V.  Hudson  River  R.  Co.,  24  Lord  v.  Baldwin,  6  Pick.  852;  Wil- 

N.  Y.  474 ;  Galveston,  etc.  R.  Ca  v.  K)i-  son  t.  Wallace,  8  S.  &  R.  65 ;  Warner 

tac.  72  Texas,  643;  87  Am.  &  Eng.  R.  v.  Griswold  8  Wend  666;  Clark  v. 

R.  Cas.  470:  Petrle  v.  Columbia,  etc.  Miller,  4  Wend  63& 

R  Co.,  20  S.  a  803;  Railroad  Ca  v.  »Fi«tc«  v.  Robie.  89  M&  »S. 
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sideration  for  a  privilege  or  benefit  which  he  may  confer  upon 
another  may  sue  for  the  denial  of  it^  A  trustee  who  has  sold 
trust  property  without  assigning  a  claim  for  damages  result- 
ing from  a  wrong  done  thereto  prior  to  the  sale  may  bring 
suit  to  recover  therefor.^  In  an  action  by  a  firm  the  name  of 
a  dormant  partner  need  not  and  ought  not  to  be  used  *  unless 
he  is  one  of  the  parties  disclosed  in  the  contract.*  The  par- 
ties to  a  contract  are  the  persons  in  whom  the  legal  interest 
in  the  subject  of  it  is  deemed  to  be  \rested,  and  who  therefore 
must  be  the  parties  to  the  action  which  is  instituted  for  the 
purpose  of  enforcing  it  or  recovering  damages  for  its  violation.* 
An  agent  who  has  sold  property  on  credit  pursuant  to  au- 
thority from  and  for  his  principal  may  sue  the  purchaser  in 
his  own  name  if  he  is  bound  to  account  to  the  owner  or  if  he 
has  accounted  to  him  for  it.'  An  undisclosed  principal  may 
sue  on  a  contract  made  for  his  benefit  by  an  agent.'  An 
^reement  to  relinquish  a  business  and  not  to  carry  it  on 
thereafter  in  a  designated  place,  no  limit  being  specified  as  to 
time,  and  a  bond  conditioned  for  the  observance  thereof,  are 
not  so  personal  to  the  obligee  that  he  cannot  sue  thereon 
for  a  breach  of  the  agreement  after  he  has  transferred  the 
property  and  business  for  the  benefit  of  his  vendee.  There 
seems  no  doubt,  upon  the  authorities,  that  the  agreement  could 
be  transferred  with  and  as  an  incident  of  the  property,  the 
purchase  being  made  with  the  knowledge  of  the  condition  of 
the  bond.*  The  contrary  doctrine  is  held  in  Oregon.*  The 
English  cases  referred  to  in  the  note  are  not  considered  in  that 
case;  and  the  California  case  cited  is  distinguished  because  the 
word  "  heirs  "  was  used  in  the  contract  there  passed  upon  while 

• 

'Trastees  of  Howard  CoUc^e  v.  'BeU  v.  Lee,  78  Ala.  511. 

Tunier,  71  Ala.  428.  « Webster  v.  Buss,  61  N.  H.  40 ; 

'Lancaster  t.  Connecticut  Mut  L.  Guerand  v.  Dandelet,  82 Md.  562 ;  Cal- 

Io&  Co,  92  Ma  460.  ifornia  Steam  Nav.  Ca  v.  Wright,  6 

'Qark  v.  Miller,  4  Wend.  62a  Cal.  258 ;  a  C,  8  id.  585 ;  Pemberton 

*  Clark  V.  Carter,  2  Cow.  84;  Lord  v.  Vaughan,  10  Q.  R  87;  Hastings  v. 

v.  Baiawin,  6  Pick.  852.  Whitley,  2  Exch.  611.    It  was  held  in 

^Treat  ▼.  Stanton,  14  Conn.  445;  the  last  case  that  a  suit  might  be 

^'Jghtery  v.  American  U.  T.  Ca,  75  brought  by  the  executors  of  the  ob- 

^  168b  ligee  for  a  breach  arising  after  his 

^FuUer  V.  Curtis,  100   Ind.   287;  death. 

^^cbcm  y.  Mot^  76  Iowa,  26&  »  HUlman  v.  Shannahan,  4  Ore.  163. 
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it  was  not  employed  in  the  oBe  before  the  court.  The  breach 
of  a  covenant  which  runs  with  land  gives  the  widow  who  oc- 
cupies it  as  a  homestead  a  right  of  action  though  she  was 
not  a  party  to  it.' 

[305]  §  131.  Not  Joint  vhen  contract  apportions  the  legal 
Interests.  Where  the  contract  separates  and  apportions  the 
legal  interests,  the  injury  in  case  of  a  breach  is  correspondingly 
separate  and  distinct.  Thus  a  promise  to  ,pay  the  respective 
owners  of  land  taken  for  a  road  such  sums  as  a  referee  named 
shall  award  gives  each  a  separate  action  for  the  amount 
awarded  him.' 

§  133.  Implied  assnmpslt  follows  the  consideration. 
Where  the  assurnpait  is  implied  it  will  follow  the  considera- 
tion.' A  committee  appointed  by  a  school  district  to  repair 
a  school-house  took  the  job  among  themselves,  each  perform- 
ing work  and  furnishing  a  separate  portion  of  materials.  It 
was  held  that  each  had  a  distinct  cause  of  action.*  By  the 
failure  of  I.  to  fulfill  a  promise  made  to  Q.  and  S.  to  enter 
satisfaction  of  a  judgment  against  them  the  judgment  was 
collected  entirely  out  of  the  property  of  G. ;  it  was  held  that 
he  could  recover  in  an  action  by  himself  alone  for  money 
paid,'  If  money  is  deposited  with  a  stakeholder  on  the  event 
of  a  wager  by  one  who  acts  as  an  agent  for  several  others, 
each  of  the  latter  may  bring  a  separate  action  to  recover  the 
money  deposited  for  him,  though  the  stakeholder  was  ignorant 
of  the  principals  on  whose  account  the  deposit  was  made.* 
Several  plaintiffs  claiming  distinct  rights  cannot  join  in  the 
same  action.^ 

§  133.  Effect  of  release  by  or  death  of  one  of  several  en- 
titled to  entire  damages.  Where  a  cause  of  action  ex  contraciu 
accrues  to  several  jointly  it  is  an  entirety  as  to  them ;  they 
must  all  join  in  an  action  upon  it ;  no  others  can,  except  where 
assignments  are  sanctioned  by  statute  as  a  transfer  of  the 
legal  right  of  action,  or  unless  that  right  devolves  upon  others 

'  St.  L.,  I  M.  &  a  Ry.  T.  O'Baugh,  »  Taylor  v.  Gould,  57  Pa.  St  151 

40  Ark.  4ia  «  Yates  v.  Foot.  12  Johns.  1. 

^Farmer  t,  Stewart;  3  N.  a  97;  'Barry  v.  Bogeni,  a   Bibb,    814; 

Jewett  T.  CuDud,  8  Woodb.  &  H.  Hlnchman    v.  Patenou  R.  Co..   17 

277.  N.  J.  Eq.  75 ;  Cbambere  v.  Hunt,  18 

■  Lee  v.  Gibbons,  UB.&K  Iia  N.  J.  L  SSQ. 

•  Oeer  t.  School  District,  6  Vt  76. 


§  134.]  PABTISS  TO   SUE  AND  BB   SUED.  261 

by  operation  of  law  as  in  case  of  death  or  marriage.  It  can- 
not be  severed  by  partial  assignments,^  nor  by  the  giving  of  a 
release  by  one  of  several  jointly  entitled  to  sue.  Such  a  [206] 
release  would  operate  to  extinguish  the  right  of  action  at  law ; 
for  if,  for  such  a  reason,  all  to  whom  the  right  of  action  ac- 
crued cannot  join  in  a  suit  upon  it,  no  action  at  all  can  be 
maintained.*  But  one  of  several  joint  creditors  between  whom 
no  partnership  exists  cannot  release  the  common  debtor  so  as 
wholly  to  conclude  his  co-creditors  who  do  not  assent.  He 
may  defeat  an  action  at  law,  but  they  will  be  entitled  to  as- 
sert their  rights  in  equity.  It  is  a  general  rule  that  joint 
creditors  cannot  by  a  division  of  their  claim  between  them- 
selves acquire  a  separate  right  of  action  against  their  debtor, 
either  at  law  or  in  equity ;  but  when  a  debtor  procures  a  re- 
lease from  a  part  of  them,  he  cannot  object  to  the  others 
proceeding  against  him  in  equity.'  On  the  death  of  one  of 
two  persons  who  have  a  joint  right  of  action  upon  contract,  it 
survives,  and  the  survivor  alone  is  entitled  to  sue.  The  per- 
sonal representatives  of  the  deceased  party  cannot  be  joined 
^ith  him.*  By  consent  a  joint  demand  may  be  severed  so 
that  several  suits  may  be  brought.*  So  an  assignee  of  the 
whole  or  a  part  may  sue  in  his  own  name  if  the  debtor  prom- 
ise to  pay  him,*  but  not  otherwise.' 

§  134.  Misijoinder  of  plaintiffs^  when  a  fatal  objection.  In 
such  action  it  is  a  fatal  objection  available  on  the  trial  that 
there  is  a  misjoinder  of  plaintiffs.®  It  is  equally  so  in  actions 
^  delicto.^    And  in  actions  ex  contractu  the  non-joinder  of  all 

1  Chicago,  etc.  R  Ca  v.  Nichols,  57  Miller,  Minor  (Ala.),  364 ;  Brown  v. 

^  4«i  King.  1  Bibb,  462 ;  Clark  v.  Parish, 

'Hail  V.  Gray,  64  Me.  230 ;   Kim-  id  547 ;  Chandler  v.  Hill,  2  Hen.  & 

^  V.  WUson,  3  N.  H.  96 ;  Myrick  v.  Mun.  124. 

^«ie,  0  Cush.  248;  Tuckerman  v.  »  Parker  v.  Bryant,  40  Vt  291 ;  Car- 

N«^haU,  17  Masa  581 ;  Eaton  v.  Lin-  rington  v.  Crocker,  87  N.  Y.  386. 

^^  18  Macsa  424    See  Eisenhart  v.  «  Page  v.  Danforth,  58  Me.  174. 

Slaymaker,  14  a  &  R.  154.  7  Hay  v.  Green,  12  CusIl  282. 

'Upjohn  V.  Ewing,  2  Ohio  St  18;  8  Brent  v.  Tivebaugh,  12  R  Mon. 

^<*ick  V.  Rogers,  8  Paige,  229 ;  Car-  B7 ;  Blakey  v.  Blakey,  2  Dana,  460 ; 

^ogton  V.  Crocker,  37  N.  Y.  83a  Doremus  v.  Selden,  19  Johns.  218; 

*  Jackson  v.  People,  6  Mich.  154;  Waldsmith  v.  Waldsmith,  2   Obio^ 

^"iith  V.    Franklin,    1    Maw.    480;  833;  Robinson  v.  Scull,  8  N.  J.  I* 

talker  V.  Maxwell,  id.  113 ;  Morrison  817. 

^-  ^inn,  Hardin  (Ky.),  480 ;  Beebe  v.  «  Glover  v.  Hunnewell,  6  Pick.  222 ; 


362  BtmsETr  of  damages.  [g  135. 

the  parties  in  Tphom  the  right  of  actioD  is  rested  is  fatal,  and 
[^7]  the  objection  may  be  laken  on  the  triaJ.'  But  in  actions 
of  tort  the  nonjoinder  of  a  party  who  ought  to  join  as  co- 
plaintiff  can  only  be  taken  advantage  of  by  plea  in  abatement 
or  upon  the  trial  by  an  apportionment  of  damages.' 

§  135.  Joinder  of  defendants ;  effect  of  non-Joinder  and 
misjoinder.  By  the  common  law  all  joint  promisors  should 
be  joined  as  defendants.  And  all  should  be  sued,  or  only  one, 
on  a  Joint  and  several  contract.'  On  a  joint  and  several  prom- 
issory note  made  by  a  firm  in  the  firm  name  and  by  another 
person  in  his  individual  character,  a  suit  may  be  maintained 
against  the  members  of  the  firm  without  joining  the  other 
maker,  they  for  this  purpose  being  considered  but  one  person ; 
and  the  non-joinder  of  the  other  is  no  ground  of  objection.* 
Where  some  weeks  after  the  execution  of  a  lease  of  real  es- 
tate a  third  person,  by  writing  obligatory,  became  surety  for 
the  lessee,  it  was  held  that  they  were  not  jointly  liable  and 
could  not  be  joined  as  defendants."  Two  or  more  persons  can- 
not be  sued  jointly  unless  a  joint  liability  is  proved,*  On  the 
death  of  one  joint  promisor  the  liability  survives  at  law  against 
the  remaining  or  surviving  promisor;  and  the  personal  repre- 
sentative of  the  deceased  cannot  be  joined  as  co-defendant,' 
Many  persons  may  join  in  one  instrument  without  making 
themselves  jointly  bound.  Whether  they  have  done  so  or  not 
[208]  is  a  question  of  intention  to  be  determined  by  the  con- 

AinBwortb  v.  Allen,  Kirby  (Codd.),  888;  Deloach  v.  Dixon,  Henip8t428; 

145.  Merrick  v.  Trustees  of  Bank,  8  Qill, 

>  Dob  V.  Halaef,  16  3n]m».  81 ;  Ehle  69 ;  Minor  v.  UechaDica'  Bank,  1  Pet 
T.  Purdy,  6  Wend.  629;  Hansel  v.  73;  Bangor  Bank  v.  Treats  He.  307; 
Morris,  1  Blackf.  807;  Mcintosh  t,  Fieldenv.  Lahens,  9  Bosw.  486;  Glare- 
Long.  2  H.  J.  L.  274 ;  Hilliker  t.  Loop,  mont  Bank  t.  Wood,  IS  Vt  S53 ;  Eel- 
5  Vt  116;  Ellis  v.  McLemoor,  1  Bai-  ler  v.  Bls-ide],  1  Nev.  491, 
ley,  13;  Coffee  v.  Eastland,  Cooke  •  Van  Tine  v.  Crane,  1  Wend.  624 
<Tenn.),  159;  Snrelgartv,  Berk,  8a&  ^Tourtelott  t,  Junkin,  4  Blackf. 
B.  808;  Uorae  T.Chase.  4  Watte, 456;  483L 

Connolly  V.  Cottle,  Breese  (IlL),  864;  » Rowan  v.  Rowan,  28  Pa.  St  181. 

Beach  v,  Hotchkiss.  i   Conn,  687 ;  '  Sigler  v.  Interest  S  N.  J.  L.  734 ; 

Baker  t.  Jewell,  6  Mass.  460;  Halli-'  Hedden  -r.  Van  NeiM,  2  id.  84;  Gillin 

day  V.  Doggett  6  Pick.  859 ;  Gordon  v.  Pence,  4  T.  B.  Mon.  304 ;  Murphy 

V.  Goodwin,  3  N.  &  McC  70.  t.  Branch  Bank.  5  Ala.  431 ;  Poole  v. 

'  Wri((ht  V.  Bennett,  8  Barh  461  j  McLeod.  1  Sm.  &  M  891 ;    Union 

While  V.  Webb.  15  Conn.  803.  Bank  v.  Mott.  27  N.  Y.  683;  Voorhis 

iDamrou  v.  Sweelser,  16  IlL  App.  v.  Childn'  Ex'r,  17  id  354. 
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struction  of  the  entire  contract.  The  undertaking  of  each 
party  may  be  several,  as  is  usual  in  subscriptions  for  some 
common  purpose,  and  sometimes  in  other  promises  to  pay.^ 
Joining  too  many  persons  as  defendants  in  an  action  upon 
contract  is  a  faUJ  objection  and  may  be  taken  advantage  of 
on  the  trial ; '  but  if  less  than  all  those  jointly  liable  are  sued 
the  objection  of  the  non-joinder  of  others  can  only  be  taken 
advantage  of  by  plea  in  abatement  unless  it  appears  on  the 
face  of  the  declaration.' 

§  136.  How  Joint  liability  extinguished  or  severed.    If 
one  jointly  or  jointly  and  severally  liable  is  released  all  are 
discharged.^   So  a  specialty  taken  from  one  merges  any  simple 
contract  liability,  not  only  of  the  person  giving  the  specialty, 
but  of  others  who  were  jointly  liable  with  him.*    Thus  where 
a  mercantile  business  was  carried  on  in  a  single  name  and  the 
merchant  in  whose  name  it  was  conducted  bought  goods  and 
executed  a  specialty  for  the  price,  the  vendor,  though  igno- 
rant at  the  time  that  such  purchaser  had  a  dormant  partner, 
but  who  discovered  that  fact  after  the  death  of  the  purchaser 
^ho  executed  the  specialty,  was  held  not  entitled  to  maintain 
Mumpdt  on  the  simple  contract  against  the  dormant  partner 
because  that  contract  was  extinguished.®    The  code  has  ma- 
terially relaxed  the  strictness  of  the  common  law  as  to  parties 

^Larkin  ▼.  Butterfield,  29   Mich.  Where    judf^ment   was   rendered 

^  against  two  defendants  upon  a  verdict 

'Tuttle  V.  Cooper,  10  Pick.  281;  which  apportioned  their  liability,  a 

^alcott  T.  Canfield,  3  Conn.  194 ;  naotion  to  vacate  it  and  dismiss  the 

Livingston  v.  Tremper,  1 1  John&  101 ;  action  as  to  one  defendant  was  denied 

Erwin  v.  Devine,  2  T.  R  Mon.  124;  on  the  ground  that  it  might  operate 

JeokiDs  V.  Hart  2  Rand.  448.  as  a  discharge  of  both  defendants 

'Bragg  V.  Wetzell,  5  Blackf.  95;  McCool  v.  Mahoney,  54  Cal.  491.   See  . 

Burgess  v.  Abbott.  6  Hill,  1^5;  Nash  Minor  v.  Mechanics*  Bank,  1  Pet  46, 

V.  Skinner,  12  Vt  219 ;  Ives  v.  Hulet,  87. 

iiSli;  Hicks  V.  Cram,  17  id.  449;  A  similar  verdict  was  considered 

Cleans  v.  MiUiken,  33  Pa.  St  517;  as  being  ag^nst  one  defendant  and  a 

Douglas  V.  Chapin,  26  Conn.  76.  finding  in  favor  of  the  other  against 

*  State   Y.  Watson,    44    Ma    805;  whom  the  smaller  sum  was  charged. 

Heckman  v.  Manning,  4  Cola  543;  Clissold  v.  Machell,  25  Up.  Can,  Q.  R 

Gunther  v.  Lee,  45  Md.  60 ;  Line  v.  80 ;  S.  C.  on  appeal,  26  id  42a 

^flaon,  38  N.  J.  L.  358;  Bonney  v.  ^Ward  v.  Motter,  2  Rob.  (Va.)  536. 

Bonney,  29   Iowa    448;    Prince   v,  «Id. 
Lynch,  38  CaL  52a 
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by  requiring,  with  few  exceptions,  actions  to  be  brought  in 
the  name  of  the  real  party  in  interest. 

§  137.  Principles  on  which  Joint  right  or  liability  for 
tort  determined.  Whether  actions  in  tort  are  joint  as  to  the 
[309]  parties  injured  or  as-  to  those  liable  depends  on  very 
plain  principles.  The  injury  is  joint  where  it  at  once  affects 
property  or  interests  jointly  owned ;  in  other  words,  there  must 
be  a  community  of  interest  between  the  parties  injured  in  that 
which  the  injury  affects.  And  to  render  wrong-doers  jointly 
liable  there  must  be  concert  or  a  common  purpose  between 
them.  Persons  who  are  jointly  interested  in  the  damages  re- 
coverable for  an  injury  to  property  may  unite  in  a  suit  for 
their  recovery  although  they  are  not  joint  owners  of  the  prop- 
erty itself.  .  Thus  two  persons  in  possession  of  land  carrying 
on  business  in  a  mill  which  belongs  to  one  of  them  only  may 
unite  in  an  action  for  damages  for  a  negligent  burning  of  it,' 
If  injury  is  done  both  to  the  possession  and  the  freehold, 
and  the  interests  of  both  owners  are  affected,  though  in  dif- 
ferent degrees,  the  life  tenant  and  the  remainder-man  may 
join  in  case  for  the  recovery  of  the  damages,'  All  joint  own- 
ers of  personal  property  are  rightly  joined  in  actions  for  tor- 
tious injuries  thereto.*  At  common  law  the  rule  was  that 
"when  two  or  more  persons  are  jointly  entitled,  or  have  a 
joint  legal  interest  in  the  property  affected,  they  must,  in  gen- 
era), join  in  the  action  or  the  defendant  may  plead  ia  abate- 
ment." *  As  to  tenants  jn  common  who  bring  actions  against 
third  parties  a  distinction  existed  between  real  and  personal 
actions.    "  When  the  action  is  in  the  realty  they  must  sue 

>  Clevelaod  v.  Grand  T.  R.  Co.,  43  joint  funds  the  fact  tliAt  the  purchas- 

Vt  449;  Rhoada  v.  Booth,  14  Iowa,  era  entered  into  a  separate  contract 

375.  for  each  machine  and  that  each  con- 

^Mclntire  t.  Weetmoreland  Coal  tract  waa  signed  bj  one  of  them  only 

Co.,  1  IS  Pa.  St  lOtl  in  his  individual  name  does  not  pre- 

>Olovei'  V.  Austin,  6  Pick.   300;  elude  parol  proof  that  the  purchase 

Pickering  v.  Pickering,  11  N.  H.  141.  of  each  machine  wan  made  bjonuof 

But  in  California  one  joint  owner  them  as  agent  for  the  other  and  on 

canreco?er  but  one-half  the  damages  their  joint  account;  such  evidence 

tor  tlie  injury  done  to  the  joint  prop-  will  sustain  a  joint  action  for  breach 

erty.    Loreland  v.  Gardner,  79  Cal.  of  warranty  of  the  machines.  Fox  v, 

817.  HarveBter,  etc  Works.  BS  CaL  83a 

If  two  machines  are  bought  on  *l  Chitly  Plead,  64 
joint  account  and  paid  for  out  of 
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separately;^  when  in  the  personalty  they  must  join."^  This 
rule  must  give  way  if  the  effect  of  enforcing  it  will  be  to  deny 
a  remedy.  The  reason  for  it  —  to  protect  defendants  from  a 
multiplicity  of  suits — is  good ;  but  if  adherence  to  it  will  cause 
a  failure  of  justice  the  reason  for  departing  from  the  rule  is 
stronger  than  that  for  applying  it  because  there  is  a  possibility 
that  no  other  suit  will  be  brought  on  the  cause  of  action ; 
while  there  is  a  certainty  that  adherence  to  it  will  work  the 
loss  of  a  remedy.  These  considerations  induced  the  Minne- 
sota court  to  permit  one  tenant  in  common  of  personalty  to 
maintain  an  action  against  a  stranger  for  a  wrong  don^  to  it^ 
the  co-tenants  refusing  to  join  as  plaintiffs;  and  being  non- 
residents they  could  not  be  made  defendants.' 

§  138.  Tortions  act  not  an  entirety  as  to  parties  ii^nred. 
A  tortious  act  is  not  an  entirety  as  to  the  persons  affected  by 
it;  it  may  affect  many  persons  and  do  a  several  injury  to  each. 
A  single  trespass  upon  real  estate  injurious  to  the  possession 
and  to  the  inheritance  will  be  an  entire  cause  of  action  if  one 
person  has  the  whole  title  and  is  in  possession.  But  if  one 
person  has  the  possession  and  another  a  reversionary  title  a 
distinct  wrong  is  done  to  each,  for  which  each  may  bring  a 
^parate  and  independent  action.*  One  having  a  special  in- 
terest in  real  estate  injured  by  the  tortious  act  of  another  may 
''ecover  damages  therefor  whether  the  wrong-doer  is  a  stranger 
or  has  another  interest  in  the  same  premises.*  The  purchaser 
of  a  crop  of  growing  grass  is  entitled  to  the  exclusive  enjoy- 
Hient  of  the  crop  standing  on  the  land  during  the  proper  pe- 
riod of  its  fuU  growth  and  removal,  and  he  may  maintain  tres- 
P^  quare  clatisum /regit  against  a  stranger  who  during  that 
tiwe  wrongfully  enters  and  outs  and  carries  away  the  grass.* 

^Garley  v.  Parton,  75  Texas,  98.  Id  PennsylTania  a  joint  action  may 

'Hilly.  Gibbe,  5  mil 56;  Rowland  be  maintained.    Mclntire  v.  West- 

^'  Murphy,  66  Texas.  534.  moreland  Coal  Co.,  118  Pa.  St  lOa 

'Peck  V.  McLean,  86  Minn.  82a  »Hasbrouck  v.  Winkler,  48  N.  J.  L. 

*  Wood  V.  Williamsburgh,  46  Barb.  481 ;  Luse  v.  Jones,  89  id.  707 ;  Turn- 

•W;  Gilbert  v.  Kennedy,  23  Mich.  5 ;  pike  Ca  v.  Fry,  88  Tenn.  206. 

^  ▼.  Magoon,  41  Me.  104 ;  Stevens  «  DoUofT  v.  Danforth,  48  N.  H.  219 ; 

^'  Adauui,  1  Thorop.  &  C.  587 ;  Stoner  Howard  v.  Lincoln,  18  Me.  122 ;  Ans- 

V.  HoDsicker,  47  Pa.  St  514 ;  Adams  tin  v.  Hudson  Biver  R.  Ca,  25  N.  Y. 

^-  Emenon,  6  Pick.  57 ;  Bobbins  v.  884. 
Borman,  1  Pick.  122. 
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[210]  He  could  maintain  a  like  action  against  the  general  owner 
of  the  land  for  such  a  trespass.^ 

§  139.  General  and  special  owners.  In  such  case  the  dam- 
ages will  be  according  to  the  tenure  by  which  the  plaintiff  holds 
and  such  as  result  from  the  injury  he  has  suffered.  He  must 
show  that  his  title  gives  him  an  interest  in  the  damages  he 
claims ;  and  can  recover  none  except  such  as  affect  his  right.^ 
In  actions  against  a  stranger  for  taking  or  converting  personal 
property,  a  bailee,  mortgagee  or  other  special  property  man  is 
entitled  to  recover  its  full  value,  but  must  account  to  the  gen- 
eral owner  for  the  surplus  recovered  beyond  the  value  of  his 
own  interest;  but  against  the  general  owner,  or  one  in  privity 
Avith  him,  only  the  value  of  the  special  property.'  Where  goods 
assigned  to  a  creditor  in  trust  to  pay  himself  and  other  creditora 
were  attached  at  the  suit  of  some  of  the  creditors  as  property 
of  the  assignor  before  the  assignment  was  assented  to  by  any 
creditor  but  the  assignee,  and  the  value  of  the  goods  exceeded 
the  amount  of  the  latter's  demand,  it  was  held,  in  an  action  of 
trespass  brought  by  the  assignee  against  the  attaching  officer, 
that  the  measure  of  damages  was  the  amount  of  the  plaintiff's 
demand  against  the  assignor  and  not  the  value  of  the  goods.* 
An  officer,  with  an  execution  against  one  of  two  partners,  who 
makes  himself  a  trespasser  db  initio  by  levying  on  the  entire 
property  of  the  concern,  still  represents  the  interest  of  the 
execution  debtor,  and  the  owner  of  the  other  interest  can  re- 
cover against  him  only  the  value  thereof.* 

Several  persons  having  separate  and  distinct  interests  in  a 
chattel  cannot  unite  in  replevin  for  it ;  *  two  persons  cannot 

1  Clap  V.  Draper,  4  Mass.  266 ;  Cald-    Russell  v.  Butterfield,  21  Wend.  800 ; 
well  V.  Julian,  2  Mills  (a  C.X  294.  Fallon  v.  Manning,  85  Ma  271 ;  Chaf- 

2  Gilbert  v.  Kennedy,  22  Mich.  5.        fee  v.  Sherman,  26  Vt  237 ;  Soule  v. 
One  who  has  borrowed  property    White,  14  Me.  436 ;  Mead  v.  Thomp- 

cannot  maintain  an  action  for  its  loss,  sou,  78  UL  62.. 

Lockhart  v.  Western  &,  A,'R.  Co.,  73  A  very  recent  English  case  holds 

Ga.  472.  that  a  bailee  who  is  under  no  liability 

^Denver,  etc«  R.  Ca  v.   Frame,  6  to  his  bailor  cannot  recover  for  an 

Colo.  382 ;  White  v.  Webb,  15  Conn,  injury  to  the  propertj'  held  by  him. 

802;  Seaman  v.  Luce,  23  Barb.  240;  Claridge  v.  South  Staffordshire  Trani- 

Chadwick  v.   Lamb,  29  Barb.  518;  way  Co.  [1892],  1  Q.  R  422. 

Rhoada  v.  Woods,  41  Barb.  471 ;  Sher-  *  Boydeu  v.  Moore.  11  Pick.  862. 

man  v.  Fall  River  Iron  Co.,  5  Allen,  *  Berry  v.  Kelly,  4  Robert  106. 

213 ;  Bartlett  v.  Kidder,  14  Gray,  449 ;  ^  Chambers  v.  Hunt»  18  N.  J.  L.  889. 
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join  in  suing  for  an  injury  done  to  one  of  them.'  Where  [211] 
two  constables  levy  on  the  same  goods  by  virtue  of  separate 
executions  they  cannot  join  in  an  action  against  one  who  takes 
away  the  goods.*  One  of  several  joint  debtors  whose  sepa- 
rate goods  are  taken  on  execution  and  wasted  must  sue  alone 
for  redress ;  and  so  if  the  officer  extorsively  demand  and  re- 
ceive of  the  debtors  illegal  fees.'  Actions  for  torts  connected 
with  the  matter  of  a  contract,  where  the  tort  consists  in  the 
mere  omission  of  a  contract  duty,  must  be  brought  by  the 
party  injured.* 

In  one  suit  the  court  will  not  take  cognizance  of  distinct 
and  separate  claims  of  dijfferent  persons.  Where  the  damage 
as  well  as  the  interest  is  several  each  party  must  sue  sepa- 
rately.* Whether  the  plaintiffs  in  a  joint  action  are  copart- 
ners or  not  is  immaterial  so  long  as  their  cause  of  action  is 
shown  to  be  joint.* 

§140.  Joint  and  several  liability  for  torts.    If  injuries 
or  damage  are  sustained  through  the  affirmative  acts  or  negli- 
gence of  several  persons  an  action  may  be  brought  against  all 
or  any  of  them.'  They  may  participate  so  as  to  be  thus  liable 
by  preconcert  to  do  the  wrong  complained  of,  or  to  procure 
it  to  be  done,  as  well  as  by  jointly  taking  part  in  it,  or  by 
subsequently  adopting  the  act  done  or  neglect  suffered  as 
principals.^    The  extent  of  individual  participation  in,  or  of 

'  Winans  ▼.  DenmaD,  8  N.  J.  Ia  124.  Schaeffer  v.  Marienthal,  17  Ohio  St 

*  Warne  V.  Rose,  6  N.  J.  Lu  809.  ISa 

*  CJraer  v.  Cunningham.  2  Ma  117.       «  Wood  v.  Fithian,  24  N.  J.  L.  Sa 
^Fairmoimt  R  Ckx  v.  Stutler,  54       ?  Williams  v.  Sheldon,  10  Wend. 

fHi.  SL  875.  654 ;  Merry  weather  v.  Nixan,  8  T.  R 

The  assignment  by  one  member  of  186 ;  Wheeler  v.  Worcester,  10  Allen, 

a  firm  of  aU  his  right,  title  and  inter-  591 ;  Murphy  v.  Wilson,  44  Mo.  313 ; 

^  in  and  to  the  partnership  assets  Moore  v.  Appleton,  26  Ala.  633. 

Sives  the  apsijs^nee  such  an  interest  in        ^  Lewis  v.  Read,  18  M.  &  W.  834 ; 

&  dalm  secured  by  a  mortgage  on  Davis  v.  Newkirk,  5  Denio,  92 ,  Cook 

cropB  as  makes  him  a   proper  co-  v.  Hopper,  23  Mich.  511;  Bounel  v. 

pWinUff  with  the  other  partner  in  an  Dunn,  28  N.  J.  L.  153 ;  Ford  v.  Will- 

^tioQ  for  the  oonyersion  of  the  crops  iaras,  18  N.  Y.  584;  Ball  v.  Loomis, 

w  a  special  action  on  the  case  in  the  29  N.  Y.  412 ;  Hyde  v.  Cooper,  26  Vt. 

^toreof  trover  for  damages  thereta  552;  Lewis  v.  Johns,  84  CaL  629; 

Keithv.Ham,89  Ala.590.  Adams  v.  Freeman,  9  Johns.  118; 

*Hufnagel  v.  Mt  Vernon,  49  Hun,  Guille  v.  Swan.  19  Johns.  381 ;  Hume 

^•,  Goyemor  v.  Hicks,  12  Ga.  189;  v.  Oldacre,  1  Stark.  351;  Stewart  v. 

^*wed3  V.  Booth,    14   Iowa,    575 ;  Wells,  6  Barb.  81 ;  Brown  v.  Perkins, 
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expected  beneOt  from,  a  joint  tort  is  immaterial;  each  and  all 
of  the  tort-feasors  are  liable  for  the  entire  damage.'  The  law 
[212]  is  thus  accurately  and  comprehensively  laid  down  in  a 
New  York  case :  "  To  entitle  the  plaintiff  to  a  verdict  against 
all  the  defendants  as  joint  trespassers  it  must  appear  that  they 
acted  in  concert  in  committing  the  trespass  complained  of;  if 
some  aided  and  assisted  the  others  to  commit  the  trespass  or 
assented  to  the  trespass  committed  by  others,  having  an  in> 
terest  therein,  they  are  all  jointly  guilty;  ...  it  would 
not  be  material  if  they  had  unequal  interests  in  the  avails  of 
the  trespass ;  for  those  who  confederate  to  do  an  unlawful  act 
are  deemed  guilty  of  the  whole  although  their  share  in  the 
proBts  may  be  small.  But  if  any  of  the  defendants  are  not 
guilty  at  all,  or  if  any  of  them,  though  guilty,  were  acting 
separately  and  for  themselves  alone  without  any  concert  with 
the  others,  they  ought  to  be  acquitted  and  those  only  found 
guilty  who  were  acting  jointly."*  The  fact  that  one  who  or- 
ders an  act  done  which  results  in  injury  to  a  third  person  gave 
such  order  as  the  officer  of  a  municipal  or  private  corjjora- 
tion  does  not  absolve  him  frdra  liability  for  the  consequences.* 
The  rule  is  that  two  or  more  persons  cannot  be  held  jointly 
liable  for  verbal  slander.  While  admitting  this  it  is  said  in  a 
recent  case  in  which  slander  of  title  was  the  ground  of  the 
action,  that  under  circumstances  where  all  the  defendants  are 
jointly  concerned  and  interested  and  participate  in  the  general 
purpose,  the  concert  and  co-operation  may  be  shown  although 
the  false  and  malicious  statements  may  have  been  made  by 
one  alone.*  Where  a  master  is  liable  for  the  tort  of  his  serv- 
ant, a'  principal  for  that  of  his  a^nt  or  deputy,  they  are 

1  Allen,  80;  Wheeler  v.  Worceater,  v.  Cook,  17  III  448;  McMannus  t. 

10  Alleo:  b91.  Lee,  43  Ha  206;  BrowD  t.  PerlciDB, 

I  McCool  V.  Mahoney.  54  Cat  491  j  1   AUeii,  89;  Barden  v.  Fekh.  109 

Learned  V.  Castle,  78  id.  464;  McCalla  Masa.   1S4;  WlUianiB  v.  Sheldon,  10 

v.   Shaw,   72   Oa.   458 ;  Eveiroad   v.  Wend.  664 ;  Currier  v.  Swan,  68  H& 

Gabbert,  88  Ind.  488 ;  Westbrook  v.  328, 

Mise,   35  Kan.  899;  Sharpe  v.  Will-  a  Williams  v.   Sheldon,  10  Wend, 

ianis,  41  id.  56;  Boaz  v.  Tate,  43  Ind.  654. 

60 1  Breedlove  v.  Bundy,  B6  id.  31B ;  >  Jenne  v.  Sutton.  48  N.  J.  L.  297 ; 

Page  V.  Freeman,  IB  Mo.  421 ;  Wriglit  Myers  v.  DaubeubJBs,  Hi  Cal.  1. 

T.  Lathrop,  2  Ohio,  375;   Knicker-  <Chesebro  v.  Powers,  78  Mich.  472. 

backer  t. Coker, 8  Cow.  Ill;  Turner  SeeThomas  v, KuniBey,6  Joltna.36. 
v.  Hitchcock,  20  Iowa,  310;  Nelson 


^  141.]  FABTIES  TO   8US  AND   BE   SUED.  269 

Jointly  liable.^    If  an  officer  take  property  of  a  wrong  person 
^^  process  he  as  well  as  the  party  or  attorney  who  directs  it 
^tl  even  the  sureties  who  execute  a  bond  of  indemnity  to  the 
.    .5*icer  covering  that  tort  may  be  held  jointly  liable.^    An  ac- 
^^n  for  deceit  in  the  nature  of  a  conspiracy  cannot  be  sus- 
\.^ined  against  a  principal  for  the  unauthorized  fraudulent  acts 
and  representations  of  the  agent  alone.'  A  joint  action  against 
two  may  be  maintained  when  the  injury  complained  of  re- 
sulted from  their  concurrent  negligence.* 

§  141.  Same  subject.  In  an  action  for  diverting  water  from 
a  natural  water-course  so  as  to  flood  the  plaintiflTs  land  it 
appeared  that  the  defendant  did  it  by  walling  the  banks  on 
his  own  land  to  preserve  them.    A  third  person  [213,  214] 
by  certain  acts  wholly  independent  of  defendant's  and  with- 
out concert  with  him  increased  the  volume  of  water  that 
flowed  upon  such  land.    It  was  held  that  the  defendant  was 
only  liable  for  the  flooding  caused  by  him;  and  not  for 
that  part  of  the  plaintiflfs  damages  resulting  from  the  in- 
creased volume  of  water  caused  by  such  third  person.*    But 
where  nine  diflferent  creditors  acting  without  concert  and 
without  knowing  that  they  were  employing  a  common  agent 
wrongfully  caused  their  debtor  to  be  arrested  by  the  same 
officer  on  their  several  writs,  service  being  made  simultane- 
ously, and  by-  virtue  thereof  committed  the  debtor  to  jail  where 
he  was  confined  upon  all  of  the  writs  at  the  same  time,  they 
were  deemed  joint  trespassers  and  full  satisfaction  recovered 
hy  the  debtor  from  one  of  them  was  held  a  bar  to  an  action 
^inst  the  others.*    It  is  not  possible  to  harmonize  the  cases 
on  the  extent  of  the  co-operation  which  makes  parties  jointly 

^Ba]me  t.  Button,  9  Bing.  471;  16  N.  Y.  409;  Root  t.  Chandler,  10 

Waterbury  .v.  Westervelt,  9  N.  Y.  Wend.  110. 

^\  Morgan  v.  Chester,  4  Conn.  887 ;  »  Page  v.  Parker,  40  N.  R  47. 

Barker  ▼.Braham,  8  Wila  868;  Bates  *Klauber  v.  McGrath,  85  Pa,  St 

y-  Pilling,  6  B.  &  a  88 ;  Newberry  v.  128 ;  Colegrove  v.  New  York,  etc  R 

I^  8  Hill,  523 ;  Crook  v.  Wright,  Ca,  20  N.  Y.  493 ;  Peckham  v.  B^r- 

%■  ft  H  278 ;  Armstrong  v.  Dubois,  lington.  Bray  ton  (Vt),  134 

*  Keyej,  29L  •  Wallace  v.  Drew,  59  Barb.  4ia 

^Murray  v.  Lovejoy,  2  CliflE,  191;  •  Stone  v.  Dickinson,  5  AUen,  £9. 

^^▼ejoy  V.  Murray,  8  Wall  1 ;  Lewis  Bigelow,  J.,  said:   "As  a  matter  of 

▼.Johns,  84  CaL  S29;  Knight  v.  Nel-  first  impression,  it  might  seem  that 

*».  in  Mass.  458;  Bail  v.  Loomis,  the  legal  inference  from    .    .    .    (the 

^  N.  T.  412 ;  Herring  v.  Hoppock,  fact  that  the  defendants  acted  sep- 
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liable.  It  seeras  perfectly  proper  that  an  unlawful  act  done 
by  one  person,  though  it  be  in  furtherance  of  a  lawful  pur- 
pose in  the  accomplishment  of  which  others  are  engaged, 
should  not  make  the  latter  liable  if  it  is  done  without  their 


arately  and  independently  of  each 
other  without  any  apparent  concert 
among  themselves)  ...  is  that 
the  plaintiff  might  hold  each  of  tliem 
liable  for  his  tortious  act,  but  that 
they  could  not  be  regarded  as  co- 
trespassers,  in  the  absence  of  proof  of 
any  intention  to  act  together,  or  of 
knowledge  that  they  were  engaged 
in  a  common  enterprise  or  undertak- 
ing. But  a  careful  consideration  of 
the  nature  of  the  action,  and  of  the 
injury  done  to  the  plaintiff,  for  which 
he  seeks  redress  in  damages,  will 
^disclose  the  fallacy  of  this  view  of 
the  case.  The  plaintiff  alleges  in  his 
declaration  that  he  was  unlawfully 
arrested  and  imprisoned.  This  is  the 
wrong  which  constitutes  the  gist  of 
the  action,  and  for  which  he  is  en- 
titled to  indemnity.  But  it  is  only 
one  wrong,  for  which  in  law  he  can 
receive  but  one  compensation.  He 
has  not  in  fact  suffered  nine  separate 
arrests,  or  undergone  nine  separate 
terms  of  imprisonment  The  writs 
against  him  were  all  served  simulta- 
neously, by  the  same  officer,  acting 
for  all  the  creditors,  and  the  confine- 
ment was  enforced  by  the  jailor  on 
all  the  processes,  contemporaneously, 
during  the  entire  period  of  his  im- 
prisonment The  alleged  trespasses 
on  the  person  of  the  plaintiff  were, 
therefore,  simultaneous  and  contem- 
poraneous acts,  committed  on  him  by 
the  same  person,  acting  at  the  same 
time  for  each  and  all  of  the  plaintiffs 
in  the  nine  writs  upon  which  he  was 
arrested  and  imprisoned.  It  is,  then, 
the  common  case  of  a  wrongful  or 
unlawful  act,  committed  by  a  com- 
mon agent  acting  for  several  and  dis- 
tinct principals. 


"  It  does  not  in  any  way  change  or 
affect  the  injury  done  to  the  plaintiff, 
or  enhance  in  any  degree  the  dam- 
ages which  he  has  suffered,  that  the 
immediate  trespassers,  by  whom  the 
tortious  act  was  done,  were  the  agents 
of  several  different  plaintiffs,  who 
without  preconcert  had  sued  out 
separate  writs  against  him.  The 
measure  of  his  indemnity  cannot  be 
made  to  depend  on  the  number  of 
principals  who  employed  the  officers 
to  arrest  and  imprison  him.  We 
know  of  no  rule  of  law  by  which  a 
single  act  of  trespass  committed  by 
an  agent  can  be  multiplied  by  the 
number  of  principals  who  procured  it 
to  be  done,  so  as  to  entitle  the  party 
injured  to  a  compensation  graduated, 
not  according  to  the  damages  actu- 
ally sustained,  but  by  the  number  of 
persons  through  whose  instrumental- 
ity the  injury  was  inflicted.  The 
error  of  the  plaintiff  consists  in  sup- 
posing that  the  several  parties  who 
sued  out  writs  against  him,  and 
caused  him  to  be  arrested  and  im- 
prisoned, cannot  be  regarded  as  co- 
trespassers,  because  it  does  not  appear 
that  they  acted  in  concert,  or  know- 
ingly employed  a  common  agent 
Such  preconcert  or  knowledge  is  not 
essential  to  the  commission  of  a  joint 
trespas&  It  is  the  fact  that  they  all 
united  in  the  wrongful  act,  or  set  on 
foot  or  put  in  motion  the  agency  by 
which  it  was  committed,  that  renders 
them  jointly  liable  to  the  party  in- 
jured. Whether  the  act  was  done 
by  the  procurement  of  one  person  or 
of  many,  and,  if  by  many,  whether 
they  acted  from  a  common  purpose 
and  design  in  which  they  all  shared, 
or  from  separate  and  distinct  motives. 


»  ■ 
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incurrence,  and  no  benefit  is  received  by  them  from  it.^ 
^'^here.the  effects  of  the  independent  acts  of  two  persons  on 
opposite  sides  of  a  street  united  in  causing  injury,  there  being 
^  tjoncert  of  action  they  were  held  not  jointly  liable.*    So 
^^^re  a  dam  was  filled  with  deposits  of  coal  dirt  from  differ- 
^Tit  mines  on  the  stream  above  the  dam,  worked  by  persons 
having  no  connection  with  each  other,  it  was  held  that  they 
were  not  jointly  liable  for  the  combined  results  of  throwing 
coal  dirt  into  the  river  by  all  the  workers  of  the  mines;  that 
the  ground  of  action  was  not  the  deposit  of  dirt  in  the  dam 
by  the  stream  but  the  negligent  act  above.   Throwing  the  dirt 
into  the  stream  was  the  tort ;  the  deposit  in  the  dam  only  the 
consequence.    The  tort  of  each  was  several  when  committed 
and  did  not  become  joint  because  its  consequences  united  with 
other  consequences.'    Agnew,  J.,  referring  to  the  in-  [216] 
strnctions  of  the  trial  court  asserting  a  joint  liability  or  the  lia- 
bility of  each  for  the  combined  results,  said :  "  The  doctrine 
of  the  learned  judge  is  somewhat  novel,  though  the  case  itself 
is  new;  but  if  correct  is  well  calculated  to  alarm  all  riparian 
owners  who  may  find  themselves  by  slight  negligence  over,- 
whelmed  by  others  in  gigantic  ruin.    It  is  immaterial  what 
may  be  the  nature  of  their  several  acts  or  how  small  their 
share  in  the  ultimate  injury.     If  instead  of  coal  dirt  others 
were  felling  trees  and  suffering  their  tops  and  branches  to 
float  down  the  stream  finally  finding  a  lodgment  in  the  dam 
with  the  coal  dirt,  he  who  threw  in  the  coal  dirt  and  he  who 
felled  the  trees  would  each  be  responsible  for  the  acts  of  the 
other.    In  the  same  manner  separate  trespassers  who  should 
haul  their  rubbish  upon  a  city  lot  and  throw  it  upon  the  same 

uid  without  any  knowledge  of  the  But  there  is  no  rule  of  law  by  which 

intentions  of  each  other,  the  nature  he  can  claim  to  convert  a  joint  into 

of  the  injury  is  not  in  any  degree  a  several  trespass,  or  to  recover  more 

changed,  or  the  damages  increased  than  one  satisfaction  for  his  damages, 

^hkh  the  party  injured  has  a  right  when  it  appears  that  he  has  suffered 

to  recover.    He  may,  it  is  true,  have  the  consequences  of  a  single  tortious 

A  good  cause  of  action  against  several  act  only."    See  Wehle  v.  Butler,  13 

V^noDs  tor  the  same  wrongful  act»  Abb.  Pr.  (N.  Sw)  189. 

»nd  a  right  to   recover   damages  i  Wert  v.  Potts,  76  Iowa,  6ia 

>9uii8t  each  and  aU  therefor,  with  2  Bard  v.  Yohn,  20  Pa.  St  482, 

the  privilege  of  electing  to  take  his  >  Little  SchuylkUl,  etc  Ca  v.  Rich- 

ntisfaction   de  mdiaribua  damnis,  ards,  67  P&  St  142L 
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pile  would  each  be  liable  for  the  whole  if  the  final  result  be 
the  only  criterion  of  liability."  The  court  rejected  this  view 
and  held  as  above.  The  learned  judge  further  said :  "  True,  it 
may  be  difficult  to  determine  how  much  dirt  came  from  each 
colliery,  but  the  relative  proportions  thrown  in  by  each  may 
form  some  guide,  and  a  jury  in  a  case  of  such  difficulty  caused 
by  the  party  himself  would  measure  the  injury  of  each  with 
a  liberal  hand.  But  the  difficulty  of  separating  the  injury  of 
each  from  the  others  would  be  no  reason  that  one  man  should 
be  held  to  be  liable  for  the  torts  of  others  without  concert. 
It  would  be  simply  to  say  because  the  plaintiff  fails  to  prove  the 
jT  injury  one  man  does  him  he  may  therefore  recover  from  that 

one  all  the  injury  that  others  do.  This  is  bad  logic  and  hard 
law.  Without  concert  of  action  no  joint  suit  could  be  brought 
against  the  owners  of  all  the  collieries,  and  clearly  this  must 
be  the  test."  * 

Separate  owners  are  not  jointly  liable  for  injuries  jointly 
committed  by  their  respective  animals  though  the  latter  hap- 

UDHiUmanv.Newington,56Cal.57,  and  the  aggregate  reduces  the  toI- 
fhe  plaintiff  was  entitled  to  four  hun-  ume  below  the  amount  to  which  the 
dred  inches  of  the  water  in  a  creek ;  plaintiff  is  entitled,  although  the 
defendants  severally  and  without  con-  amount  diverted  by  any  one  would 
cert  of  action  diverted  water  to  such  not  It  is  quite  evident,  therefore, 
an  extent  that  he  did  not  receive  that  that  without  unity  or  concert  of  ac^ 
quantity.  In  passing  upon  the  ques-  tion  no  wrong  could  be  committed, 
tion  of  misjoinder  of  parties  defend-  and  we  think  that  in  such  a  case  all 
ant  the  court  said :  '*  It  is  not  at  all  who  act  must  be  held  to  act  jointly, 
improbable  that  no  one  of  the  defend-  If  there  be  a  surplus  [of  water]  the 
ants  deprives  the  plaintiff  of  the  defendants  can  settle  the  priority  of 
amount  to  which  he  is  entitled.  If  right  to  it  among  themselves.  That 
not,  upon  what  ground  could  he  can  in  no  way  affect  the  plaintiff^s 
maintain  an  action  against  any  one  of  right  to  the  amount  to  which  he  is 
them?  If  he  were  entitled  to  all  the  entitled.  It  does  not  seem  to  us  that 
water  of  the  creek,  then  every  person  the  defendant's  answer  that  each  one 
wlio  diverted  any  of  it  would  be  lia-  of  them  is  acting  independently  of 
ble  to  him  in  an  action.  But  he  is  every  other  one  shows  tliat  thb 
only  entitled  to  a  certain  specific  wrong  complained  of  is  not  there- 
amount  of  it,  and  if  it  is  only  by  the  suit  of  their  joint  action ;  and  if  it 
joint  action  of  the  defendants  that  he  does  not  the  answer  in  that  respect  is 
is  deprived  of  that  amount,  it  seems  insufficient  to  constitute  a  defense, 
to  us  that  the  wrong  is  committed  by  The  case  so  far  as  we  are  advised  is 
them  jointly  because  no  one  of  them  sui  generis.  No  parallel  case  is  cited 
alone  is  guilty  of  any  wrong.  Each  by  either  side.*'  See  §  142L 
of  them  diverts  some  of  the  water ; 
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pen  to  unite  in  a  single  transaction.  Each  owner  is  liable  only 
for  the  injury  committed  by  his  own  animal ;  and  his  liability 
is  based  on  his  duty  to  restrain  it  and  his  neglect  in  allowing 
it  to  go  at  large  where  in  pursuing  its  known  natural  inclina- 
tion it  may  do  damage.*  If,  however,  separate  owners  keep 
animals  in  common  and  by  a  concurring  negligence  or  design 
suffer  them  to  run  at  large  as  one  herd,  they  are  jointly  liable 
for  all  damages  by  the  united  trespasses  of  all  or  any  of  them.^ 
Two  railroad  companies  used  the  same  track  by  joint  arrange- 
ment, governed  by  common  rules;  their  trains  collided  owing 
to  mutual  and  concurring  negligence  and  caused  a  single  in- 
jury. They  were  held  jointly  liable.*  The  same  rule  applies 
to  adjoining  land-owners  by  whose  concurring  negligence  an 
insecure  party-wall  is  maintained.* 

§  142.  Same  subject.  A  statute  giving  a  joint  action  to 
any  person  who  shall  be  injured  in  his  means  of  support  by 
any  intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  against  any  person  or  persons  who  shall, 
by  selling  or  giving  intoxicating  liquors,  have  caused  the  in- 
toxication in  whole  or  in  part  of  such  person  or  persons,  gives 
a  right  of  action  against  all  such  persons  who  participate  in 
causing  a  particular  or  several  particular  intoxications  of  a 
person ;  if  damages  result  therefrom  the  person  injured  may 
sue  such  persons  jointly  or  severally;  and  also  all  persons 
who  only  by  the  sale  of  liquor  to  any  person  materially  con- 
tribute to  make  him  an  habitual  drunkard,  may  be  sued  jointly 
by  the  person  injured  in  consequence.  But  the  two  classes 
cannot  be  sued  jointly,  and  those  who  alone  contributed  to 
cause  habitual  intoxication  made  responsible  jointly  with  those 
who  only  contributed  to  the  particular  intoxication  and  the 
reverse.*  Under  the  Iowa  statute  concerning  liability  for  the 
results  of  the  sale  of  liquors,  whoever  contributes  to  a  single 

J  Dyer  v.  Hutchins,  87  Tenn.  198 ;  Wend.  562 ;  Buddington  v.  Shearer, 

Auchmuty  v.  Ham,  1  Denio,  495 ;  20  Pick.  477. 

Wabur  V.  Hubbard,  85  Barb.  808;  2  Jack  v.  Hudnall,  25  Ohio  St  255. 

Partenheimer  v.  Van  Order,  20  id.  «Colegrove  v.  New  York,  etc  R 

479;  EuseeU  v.  Tomlinson,  2  Ck)nn.  Co.,  20  N.  Y.  492. 

206;  Adams  v.  Hall,  2  Vt  9  (the  rule  *  Klauder  v.  McGrath,  85  P&  St 

in  Vermont  has  been  changed  by  128. 

statute,  Bemele  ▼.  Donohue,  54  Vt  ^Tetzner  v.  Naughton,  12  III  App. 

535);  Van  Steinburgh  v.  Tobias,  17  14a 
Voi.1— 18 
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act  of  intoxication,  whereby  distinct  damages  are  caused,  is  a 
joint  wrong-doer.'  But  there  is  no  joint  liability  unless  the 
persons  made  defendants  contributed  to  a  specific  act  or  acts 
of  intoxication.*    In  an  earlier  case  the  court  say :  "  A  joint 


1  Kearney  ▼.  Fitzgerald,  43  Iowa, 
580. 

2  Richmond  v.  Shickler,  67  Iowa, 
480.  Boyd  v.  Watt,  27  Ohio  St  259, 
is  a  novel  and  interesting  casa  The 
widow  of  Dr.  Watt  brought  an  ac- 
tion; the  complaint  alleged  that  he 
was  a  physician  with  an  extensive 
practice,  from  the  profits  of  which 
he  was  able  to  famish  her  comfort- 
able means  of  support;  that  about 
April,  1865,  he  became  and  was  in 
the  habit  of  getting  intoxicated,  and 
so  continued  until  his  death  in  1869, 
of  which  the  defendant  had  notice ; 
that  during  that  period  and  at  sun- 
dry and  divers  times  the  defendant 
sold  him  in  quantities  of  from  one 
pint  to  a  quart  intoxicating  liquors, 
causing  said  Watt  to  become  intoxi- 
cated and  an  habitual  drunkard ;  and 
by  reason  thereof  during  said  period, 
and  resulting  therefrom,  he  became 
incapable  of  attending  to  his  usual 
business,  and  squandered  his  estate, 
and  so  deprived  her  of  her  means  of 
support  Johnson,  J.,  speaking  for  a 
majority  of  the  court,  said:  "The 
statute  gives  the  action  against  '  any 
person  who  shall  .  .  .  have  caused 
the  intoxication.'  This  intoxication 
may  be  *  habitual  or  otherwise.'  A 
right  of  action  is  given  for  damages 
resulting  from  single  cases  of  intoxi- 
cation or  from  habitual  intoxication. 
Under  the  code  several  distinct 
causes  of  action  may  be  joined  in 
one  action  for  damages  growing  out 
of  distinct  cases  of  intoxication, 
where  each  cause  of  action  is  sep- 
arate and  distinct,  and  is  between  the 
same  parties ;  but  if  on  trial  it  ap- 
pears that  some  of  the  acts  of  intox- 
ication were  caused  by  others,  no  re- 


covery as  to  them  could  be  had.  In 
such  case  the  causes  of  action  are 
separate,  and  the  damages  resulting 
from  each  are  distinct  and  discon- 
nected; and  the  causes  of  action 
should  be  separately  stated  and  num- 
bered. 

"In  such  a  case  the  question  would 
be  as  to  each  case  of  intoxication, 
who  caused  it,  and  what  damages 
resulted  from  it  What  would  con- 
stitute a  causing  of  a  single  act  under 
the  statute  to  render  one  liable  would 
then  arise.  That  question  is  not 
made  in  this  casa  The  charge  is  of 
causing  habitual  intoxication  for  a 
series  of  years.  The  damages  al- 
leged are  not  the  proximate  results 
from  distinct  cases,  but  the  ultimate 
result  of  habitual  intoxication.  This 
continued  habit  of  drinking  is  al- 
leged to  have  rendered  the  husband 
incapable  of  attending  to  his  busi- 
ness, and  caused  him  to  squander 
his  estate.  This  final  result  deprived 
the  plaintiff  of  her  medns  of  support 
It  is  a  charge  of  repeated  illegal  acts, 
producing  by  their  united  effects  an 
ultimate  state  or  condition  of  Dr. 
Watt,  out  of  which  the  damages 
arise.  The  plaintiff  asks  to  recover 
the  damages  resulting  from  this 
state  or  condition  of  her  husband, 
caused  by  repeated  illegal  sales  for  a 
series  of  years,  and  not  the  damages 
from  a  single  case  of  intoxication, 
nor  of  a  series  of  distinct  cases  at 
different  times,  caused  by  separate 
and  distinct  illegal  salea  The  means 
used  were  sales  in  quantity  by  the 
pint  and  quart  To  a  person  of  Dr. 
Watt's  habits,  frequent  sales  in  such 
quantity  were  calculated  to  produce 
the    result    complained   of.    Every 
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liability  arises  where  an  immediate  act  is  done  by  the  co- 
operation or  joint  act  of  two  or  more  persons.  Mere  sacces- 
sive  wrongs,  being  the  independent  acts  of  the  persons  doing 
them,  will  not  create  a  joint  liability  although  the  wrongs  may 

penon  is  presumed  to  have  intended  for  the  injuries  he  was  intentionally 
the  natoral  and  probable  conse-  engaged  in  causing.  If  such  is  the 
quencesof  his  acta  The  defendant  law,  then  he  could  take  advantage 
wafl»  in  yiplatlon  of  law,  using  means  of  his  own  wrong  by  showing  that 
calculated  to  produce  the  alleged  in-  during  this  four  years  another  or 
juiy.  If  the  jury  found  that  this  others  had  also  contributed.  Such 
was  Bo^  and  that  the  means  so  em-  is  not  the  law  in  criminal  cases  at 
ployed  were  so  continued  as  to  pro-  common  law,  as  wiU  be  shown  liere- 
dnce  the  condition  of  the  husband  after;  and  we  know  no  reason  for 
alleged,  then  they  had  the  right  to  greater  strictness  under  this  statute 
preBiime  he  intended  the  result  which  than  in  cases  of  the  highest  crimes 
followed,  though  others^  with  or  known  to  the  law.  This  section  of 
without  preconcert^  contributed  to  the  statute,  we  take  it,  is  to  be  con- 
cause  it  The  intent  with  which  the  strued  by  ordinary  canons  of  con- 
act  or  acts  are  done  is  always  an  im-  struction." 

portant  element  in  the  case.  In  this  The  foregoing  views  of  the  court 
caae  it  is  peculiarly  sa  The  means  presuppose  that  the  defendant  in- 
used,  the  force  or  agency  employed,  sisted  on  complete  exemption  from 
are  to  be  considered  in  ascertaining  responsibility  because  other  persons 
that  intent  If,  as  seems  to  be  made  sales  to  Dr.  Watt  But  the  case 
claimed,  a  defendant  can  only  be  as  reported  does  not  disclose  that  any 
liable,  except  in  cases  of  conspiracy  such  position  was  taken.  The  de- 
or  agreement,  when  he  is  the  sole  fendant  asked  the  court  to  chai'ge 
cause  of  the  habitual  intoxication,  the  jury  "that  the  defendant  was 
aud  no  recovery  can  be  had  unless  only  liable  for  damages  to  the  plaint- 
thfi  damages  can  be  separated  (an  iff  occasioned  by  intoxication  pro- 
impossibility  in  most  cases  of  this  duced  by  the  intoxicating  liquor 
class),  then  this  part  of  the  statute  is  which  the  defendant  himself  had 
virtually  a  dead  letter.  sold  to  said  Dr.  Watt,  and  that  the 
"^Wby  should  the  defendant  be  defendant  was  not  liable  for  any 
exonerated  from  the  injury  he  has  damages  produced  by  the  intoxica- 
caused  by  his  habitual  wrongs  for  a  tion  of  said  Dr.  Watt,  occasioned  by 
series  of  years  by  showing  that  intoxicating  liquors  sold  to  him  dur- 
otheis,  without  his  knowledge,  have  ing  said  period  by  other  persons ; " 
abo  contributed  by  like  means  to  which  charge  the  court  refused  to 
this  result?  He  was  using  adequate  give  except  with  the  following  quali- 
means  to  produce  the  result,  and  fications:  ''Should  you  find  that  the 
may,  therefore,  fairly  be  presumed  defendant  sold  intoxicating  liquor  to 
to  have  intended  it  True,  he  may  Joseph  Watt  in  violation  of  law 
Qot  have  enjoyed  a  monopoly  in  the  within  the  time  charged  in  the  peti- 
profits  accruing,  by  reason  of  the  tion,  and  that  the  plaintiff  sustained 
competition  of  others  in  a  common  damages  by  reason  of  the  intoxica- 
buaineas;  but  that  certainly  is  no  tion  of  said  Watt,  caused  thereby 
reason  why  he  should  not  be  liable  to  her  person,  property  or  means  of 
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be  committed  against  the  same  person.  There  must  be  con- 
current action,  co-operation  or  a  consent  or  approval  in  the 
accomplishment  by  the  wrong-doers  of  the  particular  wrong 

support,  the  fact  that  other  persona  the  knowledge  of  the  other,  then  he 
alao  Bold  liquor  to  eaid  Watt,  in  vio-  is  only  liable  for  his  owd  acts.  In 
lation  of  law,  withia  that  period,  and  the  former  case  the  acts  of  others  co- 
which  liquor  ma;  have  contributed  operating  are  his  acta,  because  tbey 
to  increase  the  intoxication,  and  con-  are  onlj  in  furtherance  of  a  com- 
sequentlj  to  enhuice  the  injiiry  ra-  roon  unlawful  design.  If  there  is  no 
suiting  to  the  plaintiff  therefrom;  common  int«nt  there  can  be  no  joint 
such  facts,  if  they  be  shown  to  have  liability,  but  each  is  responsitde  for 
existed,  will  not  exonerate  the  de-  his  own  act  If  there  is  a  common 
fendant  from  the  consequence  of  his  Intent,  or  if  one  without  anch  intent 
wrongful  acts ;  but,  on  the  contrarj,  aids  one  with  it  in  doing  an  unlaw- 
he  will  still  be  responsible  for  all  the  ful  act,  the  latter  is  nevertheless 
injurr  resulting  to  the  plaintiff  from  guilt;,  though  not  the  sole  cause, 
the  intoxication  of  Joseph  Watt,  They  claim  this  principle  la  limited 
caused  by  bis  illegal  sale  of  liqucv  to  to  cases  of  conspirac;  or  concerted 
him.  1/  you  can  neparate  (he  dam-  action.  In  this  we  think  the;  mis- 
ape*  reaviting  from  the  intoxicafion  take  the  autlioritie&  We  hold  that 
cauged  by  illegal  aalea  to  Watt  by  de-  this  common  intent,  which  is  suflS- 
fendant  from  the  damages  resulting  cient  to  create  mutual  liability,  ma; 
from  tales  by  others,  yov  must  do  to;  exist  without  previous  agreement  or 
but  if  such  ssparation  eannot  be  a  common  understanding  to  do  the 
made  you  wtil  render  your  verdict  unlawful  act,  and  tliat  it  ma;  be  pre- 
ayainst  the  defendant  for  all  the  act-  sumed  to  exist  when  the  means  em- 
val  peettniary  damages  resulting  to  plojed  create  that  presumption  as 
the  plaintiff  in  person,  pr(q>erty  or  well  as  by  proving  an  express  agree- 
means  of  support  by  reason  of  the  ment 

intoxication  of  the  said  Joseph  Watt,  This  "  common  intent  which  is  suf- 
to  tvhich  intoxication  the  illegal  sales  flcient  to  create  mutual  liabilit;"  is, 
of  intoxicating  liquor  by  the  defend-  further  on  in  the  opinion,  thus  eluci- 
ant  contributed."  dated:  "If  the  defendant  waa  using 
The  judgment  for  the  plaintiff  was  the  means  calculated  to  produce  the 
affirmed.  And  upon  the  state  of  facta  injur;,  tlie  law  presumes  that  he  in- 
supposed  b;  the  defendant's  request,  tended  to  produce  it  If  others,  with 
the  appellate  court  treat  the  defend-  or  without  concert,  were  concnr- 
ant  and  all  other  pereoos  who  sold  rentl;  co-operating  with  him,  using 
liquortoDr.Wattaa  jointl;and8ev-  like  means,  they  were  acting  with 
erall;  liable — as  joint  tort-feasors,  the  same  common  design,  and  if  the 
Oq  tiat  point  the  learned  judge  who  injur;  resulted  each  is  liable,  though 
delivered  the  majority  opinion  states  each  waa  acting  without  the  knowl- 
the  defendant's  position  and  the  an-  edge  of  what  the  other  waa  doing.  So 
swe*  as  follows:  "Counsel  ptoperl;  if  tliedefandantalone  wasusingsuch 
admit  that  where  two  or  more  act  b;  means  as  created  this  presumption 
concert  in  an  unlawful  design  each  of  intent  to  do  the  act,  and  another, 
is  liable  for  all  damages,  but  claim  if  without  concert,  free  from  such  in- 
eaah  acts  independently,  or  without  tent,  was  contributing  to  the  injury. 
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in  order  to  make  them  jointly  liable."  ^  But  where  it  is  pro- 
vided that  the  person  who  furnishes  the  liquor  which  causes 
the  intoxication  "  in  whole  or  in  part,"  habitual  or  otherwise, 
shall  be  liable,  the  damages  cannot  be  apportioned ;  full  re- 
covery may  be  had  against  any  one  who  contributed  to  the 
result  complained  of.' 

Each  partner  is  an  agent  of  the  firm  of  which  he  is  a  mem- 
ber for  the  purpose  of  carrying  on  its  business  in  the  way 
it  is  osuaUy  prosecuted;  hence  ah  ordinary  partnership  is 
liable  for  the  results  of  the  negligence  of  any  one  of  its  mem- 
bers in  conducting  its  affairs  in  the  usual  way.'  Such  liability 
extends  to  the  fraudulent  or  malicious  conduct  of  one  partner 
though  the  others  had  no  knowledge  of  it,  if  the  act  was  done 
for  the  benefit  of  the  firm  and  was  within  the  scope  of  the 
partnership.^    But  it  does  not  embrace  acts  done  beyond  such 

the  former  is  liable  for  all  damages,  86 ;  Werner  v.  Edmiston,  24  Kan. 

notwithstanding  the  other  also  con-  147 ;  Rantz  v.  Barnes,  40  Ohio  St  48 ; 

tribated."  Aldrich  v.  Pamell,  147  Masa  409. 

The  majority  of  the  court  came  to  This  is  the  role  applied  in  Michi- 

the  condosion  that  vendors  c^  intoz-  gan,  although  the  statute  does  not 

icating  liquQiB  who  separately  sell  to  contain  the  words  ''in  whole  or  in 

a  man,  who^  by  thus  imbibing,  in  a  part"    Steele  v.  Thompson,  42  Mich, 

period  of  several  years,  becomes  an  696.    See  Sutherland's  Stat  Const, 

habitual  drunkard,  are  in  law  jointly  g  877. 

and  severally  liable  for  that  result;  'Undley's  Part  (2d Am.  ed.)  *149; 

though  they  have  no  concert  in  the  Linton   v.    Hurley,   14   Gray,    191 ; 

sense  of  communicating  with  each  Buckie  v.  Ck>ne,  25  fla.  1 ;  Mode  v. 

other  on  the  subject;  though  they  Penland,  93  N.  Q  292;  Gerhardt  v. 

^  not  act  together,  that  is,  no  two  of  Swaty,  57  Wis.  24 ;  Robinson  v.  Oo- 

them  join  in  any  one  sale,  and  each  ings,  68  Miss.  500 ;  Wiley  v.  Stewart, 

inaybe  nnaoquidnted  with  the  oth-  122  lU.  545;  Hall  v.  Younts,  87  N.  C. 

en,  and  perhaps  may  not  even  know  285;  Hjrme  v.  Erwin,  28  aG.226; 

that  there  are  others ;  though  the  Stroher  v.  Eltmg,  97  N.  Y.  102. 

only  circumstance  that  is  supposed  ^Lothrop  v.  Adams,  188  Mass.  471 ; 

to  joinand  unify  them  is  that  they  Locke  v.  Steams,  1  Met  560;  Gray 

^  engaged  in  the  same  kind  of  v.  Cropper,  1  Allen,  887;  White  v. 

honnees  and  each  is  doing  such  a  Sawyer,  16  Gray,   586;  Durant   v. 

honneas  as  has  a  tendency  to  make  Rogers,  87  Hi.  508 ;  Wolf  v.  Willis,  56 

<h'nnkards;  and  in  a  particular  case  id.  860;  Chester  v.  Dickerson,  54  N. 

they  have  thus  made  ona  Y.  1 ;  Guillou  v.  Peterson,  89  Pa.  St 

^U  France  v.  Krayer,  42  Iowa,  168 ;  Robinson  v.  Goings,  68  Miss.  500. 

1^  But  see  GUbert  v.  Emmons,  42  111. 

'Keneiberg  v.  Gaulter,  4  HL  App.  148 ;  Grund  v.  Van  Yleck,  69  id.  478 ; 

^>  Bryant  v.  Tidgewill,  188  Mass.  Rosenkrans  v.  Barker,  115  id.  881. 
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Bcope,^  unless  they  are  aathorized  or  adopted  by  the  firm.* 
A  partnership  is  also  responsible  for  the  negligence  of  its 
servants  subject  to  the  same  limitations.*  < 

1  Ownin  T.  Daffield,  66  Iowa,  708 ;  man  v.  Black,  14  DL  Ap.  881 ;  Wood- 
Schwabackeo'  v.  Biddlc^  81 IIL  S17.        lug  t.  Knickerbocker,  81  Winn.  SttEL 

iQTaham  v,  Meyer,  4  Blatch.  129;  <Boberla  v.  Johnson,  GS  N.  Y.  618; 
Helm  T.  McCaughan,  83  Hita.  17;  Stables  v,  Eley,  1  a  A  P.  614;  Brent 
l&jloi  V.  Joaee,  43  N.H,85;  Enw^  *.  Davb,  9  Md.  817;  Linton  T.Hur- 
ler, 14  Oraf ,  191. 
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OIBOUTTY  OF  ACTION. 

[220]  §  143.  Defense  of.  The  defense  of  circnity  of  aotion 
is  available  where  the  parties  stand  in  sach  legal  relation  to 
each  other  that  if  the  plaintiff  recovers  against  the  defendant 
the  latter  thereupon  and  by  reason  thereof  has  a  cause  of 
action  against  the  former  for  the  very  sum  so  recovered.  The 
plaintiff's  demand  is  then  neutralized  by  his  liability,  conse- 
quent upon  recovery,  to  pay  back  such  sum ;  by  a  legal  equa- 
tion the  plaintiff  has  no  cause  of  action.    This  defense  ao- 
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complishes  the  same  result  as  would  the  circuity  of  action. 
Thas  in  an  action  against  the  surviving  partner  upon  the 
promissory  note  of  a  partnership  it  was  held  that  an  indenture 
by  which  the  plaintiff  and  others  had  covenanted  to  indem- 
nify the  defendant  against  all  debts  due  froni  the  partnership 
and  against  all  actions  brought  against  him  by  reason  of  such 
debts  was  a  bar  to  the  action.^  Under  a  statute  which  im- 
poses a  personal  liability  upon  stockholders  for  the  debts  of 
a  corporation  a  creditor  who  is  himself  a  stockholder  cannot 
maintain  an  action  to  enforce  such  liability  against  a  co- 
stoi^kholder.^  One  who  is  a  surety  upon  an  ofl5cial  bond  can- 
not recover  from  his  fellow-sureties  the  full  amount  of  dam- 
ages he  has  sustained  by  its  breach.' 

§  144.  Agreements  not  to  sue.  On  this  principle  if  a  cred- 
itor makes  a  valid  agreement  never  to  sue  his  debtor  upon  a 
specified  demand  it  operates  to  extinguish  the  debt  like  a  re- 
lease.^ But  when  the  covenant  is  that  a  demand  shall  not  be 
put  in  suit  within  a  limited  time  a  breach  thereof  cannot  be 
pleaded  in  bar  of  that  demand.  The  reason  is  that  the  [221] 
damages  for  the  breach  of  the  latter  covenant  being  uncertain 
and  not  determinable  by  the  amount  of  the  demand,  the  prin- 
ciple of  circuity  of  action  is  not  applicable. 

§  145.  Principle  operates  in  favor  of  plaintiff.  The  same 
principle  of  avoiding  circuity  of  action  will  sometimes  operate 

^Whitaker  v.  Salisbury,  15  Pick,  ant,  and  the  declaration  so  alleges, 

534;  Austin  v.  Oummings,  10  Vt  2d.  the  defense  of  circuity  of  action  is 

'Ghray  ▼.  Coffin,  9  Cush.  192,  206;  not  good.    Ibid ;  Wilders  v.  Stevens, 

Mejv.  Bancker,  8  Hill,  ISa  15  M.  &  W.  20a 

'AJderson  v.  Mendes,  16  Nev.  29a        <  Robinson  v.  Godfrey,  2  Mich.  408; 

Plaintiff  declared  on  a  note  made  Cuyler  v.  Cuyler,  2  Johna  186 ;  Row- 
by  C  and  payable  to  plaintiff  or  his  ley  v.  Stoddard,  7  id.  207,  and  note  a; 
Older,  and  afterwards  indorsed  by  Phelps  v.  Johnson,  8  id.  54 ;  Lane  v. 
^  to  the  defendant,  who  re-in-  Owings,  3  Bibb^  247 ;  Millett  v.  Hay- 
dorsed  it  to  plaintiff.  After  verdict  ford,  1  Wis.  401 ;  Reed  v.  Shaw,  1 
for  the  latter  the  judgment  was  ar-  Blackf.  245 ;  McNeal  v.  Blackburn,  7 
lasted.  Bishop  v.  Hay  ward,  4  T.  R.  Dana,  170 ;  Jackson  v.  Stackhouse,  1 
470.  But  if  it  appears  that  plaintiff's  Cow.  122 ;  Sewall  v.  Sparrow,  16  Mass. 
name  was  originally  used  for  form  24;  Gibson  v.  Gibson,  15  id.  106; 
only,  and  that  it  was  understood  by  White  v.  Dingley,  4  id.  488 ;  Whitaker 
aU  tiie  parties  to  the  instarument  that  v.  Salisbury,  15  Pick.  584 ;  Jones  v. 
the  note,  though  nominally  made  Quinnipiack  Bank,  29  Conn.  25 ;  Clark 
payable  to  the  plaintiff,  was  sub-  v.  Bush,  3  Cow.  151 ;  Dearborn  v. 
itantially  to  be  paid  to  the  defend-  Cross,  7  id.  48L 
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in  favor  of  a  plaintiflf.  A  town  was  compelled  to  pay  dam- 
ages for  an  injury  resulting  from  a  defect  in  a  highway  occa- 
sioned by  the  want  of  repair  of  a  cellar  way  constructed  in  a 
sidewalk  and  leading  to  an  adjoining  building  occupied  by  a 
tenant ;  it  was  held  that  the  occupant  and  not  the  owner 
was  liable  to  the  town  for  such  damages,  and  was  prima  facie 
liable  to  third  persons  suffering  injury  from  any  such  defect ; 
but  if  there  be  an  express  agreement  between  the  landlord 
and  tenant  that  the  former  shall  keep  the  premises  in  repair, 
so  that  in  case  of  a  recovery  against  the  tenant  he  would  have 
his  remedy  over,  then  the  party  injured,  to  avoid  circuity  of 
action,  may  bring  his  suit  in  the  first  instance  against  the 
landlord.^ 

§  146.  Damages  muist  be  equal.  If  a  deed  contains  recip- 
rocal covenants  which  are  governed  by  the  same  rule  of  dam- 
ages one  covenant  may  be  pleaded  in  bar  to  another  to  avoid 
circuity  of  actioii.  But  where  the  covenants  are  distinct  and 
independent  they  cannot  be  so  pleaded,  for  the  damages  may 
not  be  commensurate  and  each  party  must  recover  against  the 
other  separate  damages  according  to  the  justice  of  the  case.^ 
This  defense  has  been  termed  a  setting  off  of  one  right  of  ac- 
tion against  another.'  It  is  available  though  the  damages  be 
unliquidated,  but  the  damages  on  the  two  causes  of  action  must 
be  the  same  in  amount  as  matter  of  law,  and  must  so  appear 
by  the  pleadings.^  In  other  words,  a  good  plea  in  avoidance 
of  circuity  of  action  must  show  that  the  sum  which  the  de- 
fendant is  entitled  to  recover  from  the  plaintiff  is  necessarily 
[222]  the  same  as  that  in  respect  of  which  the  plaintiff  is  su- 
ing. The  rigid  severity  and  precision  of  this  test  are  illus- 
trated in  the  following  case.  By  a  charter-party  it  was  agreed 
between  the  master  and  the  charterers  that  one-third  of  the 
stipulated  freight  should  be  paid  before  the  sailing  of  the  vessel, 
the  same  to  be  returned  if  the  cargo  was  not  delivered  at  the 


1  LoweU  V.  Spaulding,  4  Cush.  277 ; 
Payne  v.  Rogers,  2  H.  Bl  849. 

2  Gibson  v.  Gibson,  15  Mass.  106, 
112;  Guard  v.  Whiteside,  18  HI.  7; 
MiUett  V.  Hayf ord,  1  Wis.  401 ;  Thurs- 
ton V.  James,  6  R.  L  108;  Howland 
▼.  Marvin,  5  Cal  501;  Bac.  Abr. 
Gov.  L. 


I  Mayne  on  Dam.  115. 

*Id. ;  Turner  v.  Thomas,  L.  R.  6  C 
P.  610 ;  De  Mattos  v.  Saunders,  7  id. 
670;  Walmesley  v.  Cooper,  11  A.  & 
R  216 ;  Carr  v.  Stephens,  9  B.  &  C. 
759 ;  Connop  v.  Levy,  11  Q.  R  769. 
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port  of  destination,  the  charterers  to  insure  the  amoant  at  the 
owner's  expense,  and  deduct  the  cost  of  doing  so  from  the  first 
payment  of  freight.    The  charterers  paid  the  one-third  freight, 
deducting  the  premium  for  insurance.    The  vessel  and  cargo 
did  not  reach  their  destination.    In  an  action  by  the  charter- 
ers to  recover  the  freight  so  paid,  the  owner  pleaded  that  the 
loss  of  the  part  of  the  freight  to  be  returned  was  such  a  loss 
as  was  by  the  charter-party  to  be  insured  against  by  the  char- 
terers at  the  owner's  expense,  and  such  insurance,  if  effected, 
would  have  indemnified  the  defendant  against  the  loss  of  the 
freight  stipulated  to  be  returned ;  that  although  the  plaintiffs 
might,  with  the  use  of  reasonable  care  and  diligence,  have  ef- 
fected an  insurance  whereby  the  defendant  and  the  owner  of 
the  ship  would  have  been  fully  indemnified  against  the  loss  of 
the  one-third  freight  so  to  be  returned,  yet  the  plaintiffs  ef- 
fected the  insurance  so  negligently  and  in  disregard  of  the  usual 
coarse  of  business  that  the  same  became  of  no  use  or  value,  and 
the  defendant  by  reason  of  such  improper  conduct  had  sus* 
tained  damages  to  the  amount  of  the  said  third  freight  so  in 
sored,  and  the  plaintiffs  thereby  became  liable  to  the  defendant 
for  the  same,  and  liable  to  make  good  to  him  such  amount  as 
he  should  have  to  return  to  the  plaintiffs  under  the  charter- 
party,  and  any  sum  paid  or  returned  by  the  defendant  to  the 
plaintiffs  in  respect  of  the  freight  would  be  the  damage  sus- 
tained by  the  defendant  by  reason  of  such  improper  conduct 
and  deviation,  and  he  would  be  damnified  to  that  extent. 
The  court  held  that  the  plea  was  bad  inasmuch  as  the  conclu- 
sion it  drew  was  not  warranted  by  the  facts  stated,  for  the 
hability  of  the  plaintiffs  in  respect  of  their  negligence  in  effect- 
ing the  insurance  was  a  liability  for  damages  which  were  not 
necessarily  identical  in  amount  with  the  claim  set  up  by  them 
in  their  action.    Jervis,  C.  J. :  "  It  is  not  denied  that  the  rule 
^n  question  is  plain  and  well  ascertained,  viz. :  that  to  justify  a 
defendant  in  setting  up  a  demand  in  avoidance  of  circuity  of 
action  he  must  show  that  the  sum  which  he  claims  to  be  [223] 
entitled  to  recover  back  is  of  necessity  the  identical  sum  which 
the  plaintiff  is  suing  for.    The  only  difficulty  arises  from  the 
application  of  the  rule.    I  was  somewhat  struck  by  a  diffi- 
culty arising  from  the  allegation  in  the  plea  that,  by  and 
throiigh  the  negligent  and  improper  conduct  of  the  plaintiffs 
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in  effecting  the  insuranoe,  the  insurance  became  of  no  use  or 
value  and  the  defendant  thereby  sustained  dama^  to  the 
amount  of  one-third  of  the  freight  so  insured ;  and  that  the 
plaintilb  thereby  became  liable  to  the  defendant  for  the 
same,  .  .  .  and  liable  to  make  good  to  the  defendant  saoh 
amount  as  he  should  have  to  return  to  the  plaintiffs  under  the 
charter-party ;  and  that  the  sum  paid  by  the  defendant  to  the 
plaintiffs,  or  received  by  them,  .  .  .  would  be  the  dam- 
ages sustained  by  the  defendant  by  reason  of  such  improper 
conduct.  But  I  think  my  brother  Channell  has  relieved  me 
from  that  difficulty  by  suggesting  that  it  is  a  mere  conclusion 
drawn  from  the  previous  allegations, —  not  a  conclusion  of 
law  necessarily  resulting  from  such  previous  allegations,  one 
which  a  jnry  might  or  might  not  arrive  at.  I  think  that  on- 
less  the  judge  would  be  bound  to  tell  the  jury  that  the  amount 
which  the  defendant  claims  by  his  plea  is  necessarily  the  same 
amount  as  the  plaintiffs  claim  by  their  declaration  the  plea  does 
not  bring  the  case  within  the  rule  as  to  circuity  of  action.  The 
case  differs  materially  from  those  which  were  cited,  .  .  . 
in  which  the  defendant  was  bound  to  a  hquidated  and  ascer- 
tained sum  on  the  failure  of  the  plaintiff  to  perform  a  duty. 
This  is  a  matter  which  sounds  in  damages.  The  plaintiffs  had 
undertaken  to  effect  an  insurance  for  the  defendant  with  third 
persons ;  and  it  may  he  that  in  the  result  the  defendant  will  be 
entitled  to  recover  from  the  plaintiffs  precisely  the-  same 
amount  of  damages  that  the  plaintiffs  will  recover  in  this  ac- 
tion ;  but  there  are  various  circumstances  which'  might  by 
possibility  arise  to  reduce  the  damages  in  that  action  to  a  lesser 
or  even  to  a  nominal  amount;  and  unless  the  defendant  could 
negative  all  these  possible  circumstances,  he  could  not  make 
this  a  good  plea." ' 

1  Charles  t.  Altan,  IS  C  B.  46.  is  do  answer  to  the  declaration.  The 
Crowder,  J.,  doubted  in  this  case.  He  rule  as  U>  the  avoidance  of  circuity 
said :  "  I  have  entertained  consider-  of  action  is  in  my  opinion  a  just  and 
able  doubts  during  the  argument,  valuable  one.  and  it  is  important  that 
and  I  must  confess  that  these  doubts  a  case  should  be  brought  within  it  if 
are  not  altogether  removed;  and  possible.  In  point  of  fact  and  com- 
altbough  my  lord  and  my  two  teamed  mon  sense  nobody  can  doubt  that,  if 
brothers  think  othem-ise,  it  is  with  theee  plaintiSB  recover  back  the  one- 
considerable  reluctance  that  I  should  third  freight  to-day  and  the  defend- 
come  to  the  conclusion  that  the  plea  ant  were   to   bring  a  cross-action 
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§  147.  Reciprocal  obligations.  The  reciprocal  obliga-  [324] 
tions  of  the  parties  may  be  sach  that  the  action  of  one  may 
be  barred  by  a  counter  covenant  which  is  not  only  a  good  de- 
fense on  the  ground  of  avoiding  circuity  of  action,  but  also 
as  a  release.  Of  this  nature  is  a  covenant  never  to  sue.*  To 
sustain  a  bar  in  that  form,  however,  the  contract  must  be 
technically  such  as  to  amount  to  a  release.  But  the  defense  of 
circuity  of  action  does  not  depend  on  the  principle  of  a  re- 
lease, but  on  the  policy  of  the  law  against  unnecessary  litiga- 
tion and  the  convenience  of  admitting  a  party  to  his  ultimate 
right  by  the  shortest  and  most  direct  process. 

Section  2. 

MUTUAL  OBEDir. 

§  148.  Compensation  by  mutual  demand.  Mutual  debts  or 
credits  do  not  compensate  each  other  except  when  pleaded 
under  statutes  of  set-oflf,  unless  they  are  so  connected  [226] 
that  the  parties  have  reciprocally  the  right  to  retain  out  of 
the  moneys  they  owe  the  amount  they  are  creditors  for.  Then 
the  accounts  are  reciprocal  payments  and  no  demand  exists 
upon  either  side  except  for  the  net  balance.  This  is  the  case 
where  the  demands  of  both  parties  are  with  their  mutual  con- 
sent brought  into  one  account  as  debit  and  credit;'  and  also 

against tbem,  and  to  aUege  and  prove  defendant  to  recover  from  the  plaint- 

what  is  stated  in  this  plea,  the  jury  ifts  the  precise  sum  which  they  by 

would  be  directed  to  give  damages  their  action  are  seeking  to  recover 

to  precisely  the  same  amount"  After  from  him,  as  to  warrant  the  plea.  If 

quoting  the  language  of  Mr.  Justice  this  had  been  a  contract  of  indemnity, 

Washington  in  Morris  v.  Summerl,  2  there  could  have  been  no  doubt" 

Wash,  G  G  203,  he  continued :    "  It  Alston  v.  Herring,  11  Exch.  822. 
is  not  said  that  as  a  positive  matter        >  Smith  v.  Mapleback,  1  T.  R.  441 ; 

o'  law,  he  is  responsible  to  that  ex-  Johnson  v.  Carre,  1  Lev.  152 ;  Harvey 

^t   It  probably  amounts  to  this,  v.  Harvey,  3  Ind.  473 ;  Reed  v.  Shaw, 

^t  the  loss  would  be  the  reasonable  1  Blackf  .  245 ;  Jackson  v.  Stackhouse, 

Qieasure  of  damage&    The  learned  1  Cow.  122;   Phelps  v.  Johnson,  8 

judge  is  referring  to  a  course  of  deal-  Johns.    54;    Jones   v.    Quinnipiack 

t  _  

^&  The  case  before  us  arises  upon  Bank,  20  Conn.  25 ;  Walker  v.  McCul- 

^  contract  to  insure  the  amount —  loch,  4  Me.  421 ;  Lane  v.  Owings,  8 

^  precise    amoufit,  —  which    the  Bibb,  247 ;  Hastings  v.  Dickinson,  7 

plaintiffs  are  claiming    under   the  Mass.  158 ;  Uphara  v.  Smith,  id.  265 ; 

^^^iMter-party  to   have   returned  to  Shed  v.  Pierce,  17  id.  628 ;  Sewall  v. 

tliem;  and  the  question  is  whether  Sparrow,  16  id.  24 
the  breach  of  the  engagement  to  in-        2  Bond  v.  Clark,  47  Vt  565 ;  McNeil 

sure  does  not  so  clearly  entitle  the  v.  Garland,  27  Ark.  848 ;  Sanford  v. 
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wherever  a  party  has  a  lien  on  moneys  in  his  hands  or  which 
he  holds  for  the  satisfaction  of  a  cross-demand  in  favor  of 
himself,  as  in  the  case  of  factors,  brokers  and  others.  In  an 
early  case  a  ship  broker  recovered  for  his  principal  a  sum  of 
money  for  damages  done  to  his  ship  by  collision ;  the  broker 
paid  over  all  but  his  charges  for  services,  and  it  was  held  in  a 
suit  by  the  principal  for  the  reasonable  sum  so  retained,  that 
the  defendant  had  a  right  to  it.  The  action  was  for  money 
had  and  received,  and  it  was  said  the  plaintiff  should  not  re- 
ceive more  than  he  was  in  conscience  and  equity  entitled  to, 
and  this  could  not  be  more  than  what  remained  after  deduct- 
ing all  just  allowances  which  the  defendant  was  entitled  to 
out  of  the  very  sum  demanded ;  it  was  not  in  the  nature  of  a 
cross-demand  or  mutual  debt  but  a  charge  which  makes  the 
sum  received  for  the  plaintiff's  use  so  much  less.* 

In  conformity  to  a  natural  equity  that  one  debt  shall  com- 
pensate another,  and  for  the  convenience  of  commerce,  the 
courts  favor  liens ;  and  recognize  them,  first,  where  there  is 
an  express  contract;  second,  where  one  may  be  implied  from 
the  usage  of  trade;  third,  where  it  may  be  implied  from  the 
manner  of  dealing  between  the  parties  in  the  particular  case ; 
fourth,  where  the  defendant  has  acted  in  the  capacity  of  a 
factor.*  Where  it  was  part  of  the  contract  between  a  servant 
and  his  master  that  the  former  should  pay  out  of  his  wages 
[226]  the  value  of  his  master's  goods  lost  by  his  negligence  it 
was  held  to  be  an  agreement  that  the  wages  were  to  be  paid 
only  after  deducting  the  value  of  the  things  lost,  and  that 
their  loss  was  provable  under  the  general  issue.'  So  where 
by  the  custom  of  the  hat  trade  the  amount  of  injury  done  to 
hats  in  dyeing  was  to  be  deducted  from  the  dyer's  wages,  evi- 
dence of  injury  from  this  cause  was  admitted  in  reduction  of 
damages.* 


Clark,  29  Conn.  457 ;  Myers  v.  Davis, 
26  Barb.  867 ;  Aug.  on  Lim.,  §  188. 

iDale  V.  Sollet,  4  Burr.  2188;  1 
Chitty*8  PI  568 ;  Rawson  v.  Samuel, 
Cr.  &  Ph.  161;  Green  v.  Farmer,  4 
Burr.  2214 ;  Patrick  v.  Hazen,  10  Vt 
183 ;  Saltus  v.  Everett,  20  Wend.  267 ; 
MuUer  v.  Pondir,  55  N.  Y.  825 ;  Dres- 
ser Manuf.  Co.  v.  Waterson,  8  Met 
9;  Turpin  v.  Reynolds,  14  La.  478; 


Holbrook  v.  Receivers,  6  Paige,  220. 
See  Taf t  v.  Aylwin,  14  Pick.  886 ;  abo 
Schermerhom  v.  Anderson,  2  Barbi 
584 ;  Citizens'  Bank  v.  Carson,  82  Ma 
191. 

«Id. 

I  Le  Loir  v.  Bristow,  4  Camp.  134 ; 
Cleworth  v.  Pickford,  7  M.  &  W.  814. 

4  Bamf ord  v.  Harris,  1  Stark.  843. 
See  Alder  v.  Keighley,  15  M.  &  W 
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Seoteon  3. 


MinOATION  OF  DAMAGES. 


§  U9.  Equitable  doctrine  of.  Mitigation  of  damages  is 
what  the  expression  imports,  a  reduction  of  their  amount ;  not 
by  proof  of  facts  which  are  a  bar  to  a  part  of  the  plaintiff's 
cause  of  action,  or  a  justification,  nor  of  facts  which  constitute 
a  cause  of  action  in  favor  of  the  defendant ;  but  rather  of  facts 
which  show  that  the  plaintiff's  conceded  cause  of  action  does 
not  entitle  him  to  so  large  an  amount  as  the  showing  on  his 
side  would  otherwise  justify  the  jury  in  allowing  him.  Facts 
for  mitigation  are  addressed  to  the  equity  of  the  law,  [227] 
and  are  admitted  to  assist  in  the  application  of  the  paramount 
rule  that  damages  should  not  exceed  just  compensation  unless 
the  case,  when  fully  disclosed,  calls  for  severity  in  the  form 
of  exemplary  damages.  But  if  a  wrong  is  wilfully  done  courts 
are  not  inclined  to  allow  the  resulting  damages  to  be  miti- 
gated  by  taking  into  account  lawful  acts  of  the  wrong-doer 
which  have  benefited  the  other  party.^  There  are,  however, 
few,  if  any,  exceptions  to  the  rule  that  any  circumstance 
competent  as  evidence  to  reduce  the  damages  may  be  proven 
on  the  trial  for  that  purpose  although  it  may  not  have  been 
effective  until  after  the  suit  was  begun.* 

lid.   In  this  case  the  bankrupt  had  to  the  amount  of  damages.    So,  also, 

given  the  defendant  a  biU  drawn  by  if   it  had  been  an  accommodation 

himself  for  6002.,  which  the  defend-  bill,  or  the  bankrupt's  own  bill    But 

&nt  agreed   to   discount>    retaining  this  is  not  an  action  of  trover,  but  of 

IWL  and  the  discount     He  never  breach  of  contract    The  defendant 

paid  the  bankrupt  anything.     The  promised  to  deliver  to  the  bankrupt 

action  was  brought  by  the  assignees  the  amount  of  the  biU  minus  100/. 

for  breach  of  the  agreement    The  and  discount    The  bankrupt  would 

jury  gave  a  verdict  for  4952.,  being  have  to  receive  that  sum,  and  his 

the  amount  of  the  bill  minus  the  assignees  are  entitled  to  recover  the 

10(NL  and  discount    This  was  held  same  amount  which  he  would  be 

correct,  though  the  biU  had  become  entitled  to  receive,  had  he  continued 

worthless  on  account  of  the  bank-  solvent,  by  reason  of  the  breach  of 

ruptcy.     PoUock,  C.  R,  said:    "If  contract*' 

this  bad  been  an  action  of  trover  for        *  Whorton  v.  Webster,  56  Wi&  356. 
the  bill,  no  doubt  it  would  have  been       '^  Marsh  v.  McPherson,  105  U.  S. 

altogether  <i  question  for  the  jury  as  709,  716. 
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§  150.  Absence  of  malice.  Matters  may  bo  proved  in  miti- 
gation which  tend  to  excuse  or  justify  the  defendant's  act 
complained  of,  though  they  are  not  a  full  excuse  or  justifica- 
tion. Thus  where  the  plaintiff  was  taken  into  custody  for  an. 
offense  not  justifying  an  arrest,  evidence  of  the  offense  was 
allowed  to  be  given,  for  it  was  in  the  nature  of  an  apology 
for  the  defendant's  conduct.'  In  trespass  for  false  imprison- 
ment the  void  warrant  of  arrest  and  proceedings  had  under 
it  are  admissible  in  evidence  to  disprove  malice  and  prevent 
the  recovery  of  exemplary  damages,'  but  not  to  mitigate  those 
which  are  compensatory.' 

§  151.  Words  as  provocation  for  assault;  agreements  to 
flglit.  Although  it  is  well  settled  that  no  words  of  provo- 
cation whatever  will  justify  the  offended  party  in  inflictinga 
blow  upon  the  offender,  they  will  constitute  an  excuse  which 
will  mitigate  the  damages,  and  may  be  proved  for  that  pur- 
pose.' But  such  provocation  must  be  so  recent  as  to  induce 
the  presumption  that  the  violence  was  committed  under  the 
immediate  infiuence  of  the  passion  thus  excited.*  The  lan- 
guage of  the  parties  is  often  so  intimately  associated  and 
identified  with  the  transaction  that  it  is  impracticable  to  sup- 
press it  in  giving  evidence  of  their  conduct ;  and,  indeed,  the 
suppression  of  it,  if  practicable,  would  only  tend  to  exhibit 

I  Linford  V.  Lake,  S  B.  &  N.aTO;  ^CorDing  v.  Conimg,  Rocheater  v. 

Warwick  v.  Foulkes,  12  M.  &  W.  507 ;  Andenou,     supra,-     Ellsworth     v. 

Wells  V.  JackMu,  3  Muuf.  498 ;  Paine  Thompeon,  18  Weed.  658. 

T.  Farr,  118  Masa.  74.  A   proTocation   in    the  moroiDg 

!  Woodall  V.  McMillan,  S8  Ala.  033 ;  does  not  mitigate  an  assault  made 

Wells  V.  Jackson,  3  Munf.  458.  in  the  afternoon  of  the  same  day. 

'  Lewie  v.  Lewis,  9  Ind.  105.  Keiser  v,  SmiU),  71  Ala.  481,    And 

<  Cushman  v.  Ryan.  1  Stoiy,  91 ;  so  with  an  assault  made  one   day 
Avery  v.  Eay,  1  Mass.  13;  Lee  v.  after  the  alleged  cause.    Gronen  v. 
Woolsey,  19  Johns.  31fl ;  Maynard  v.  Kuckkuck.  59  Iowa,  la 
Beardsley,  7  Wend.  580 :  Rochester  In  Brooks  v.  Carter,  84  Fed.  RepL 
T.  AnilersoD,  1  Bibb,  438;  McAlex-  505,  the  defendant  gave  tJie  plaindft 
ander   v.   Harris,  6  Munf.  465;  Mc-  thirty  minutes  in   which  to  retract 
Bride  V.  McLaughlin,  6  Watt%  375;  statements  made  by  him,  and  on  his 
Waters  v.  Browu,  3  A.  K.  Marsh,  declining  to  do  so  made  an  assault 
657;  Coming  v,  Coming,  6  N.  T.  97;  There  was  too  much  deliberation  to 
Currier  v.  Swan,  63  Me.  833;  Mal>  allow  the  facts  to  mitigate  the  dam- 
thews  v.  Terry    10  Conn.  455;  Dele-  agea. 
ran  v.   Bates,  1  Mich.   97 ;  Saltus  t. 
Kipp,  13  How.  Pr.  843. 
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the  transaction  in  false  and  deceitful  colors.^  The  law  mer 
cifally  makes  this  concession  to  the  weakness  and  iDfirmities 
of  human  nature,  which  subject  it  to  uncontrollable  influences 
when  under  great  and  maddening  excitement,  superin-  [228] 
duced  by  insult  and  threats.  But  it  wholly  discountenances 
that  cruel  disposition  which  for  a  long  time  broods  over  hastily 
and  unguardedly  spoken  words,  and  seeks,  when  opportunity 
offers,  to  make  them  an  excuse  for  brutal  behavior.  With 
such  a  temper  it  has  no  sympathy.*  The  mitigating  effect  of 
a  provocation  in  words  is  spent  when  there  has  been  time  for  - 
reflection,  and  for  the  passion  excited  by  it  to  cool.  Other 
antecedent  facts,  however,  may  be  proved  in  mitigation, 
where  they  are  connected  with  the  acts  complained  of,  and 
afford  an  explanation  of  the  motives  and  conduct  of  the 
defendant,  and  show  him  less  culpable  than  he  would  other- 
wise  appear.  Thus  where  the  injury  is  inflicted  in  an  attempt? 
to  prevent  the  execution  of  previous  threats,  the  defendant 
may  prove  such  threats  in  mitigation  of  damages,  as  conduc- 
ing to  show  that  an  excusable  motive  governed  him, -as  well' 
as  the  motives  with  which  the  other  acted  in  the  rencounter.' 
In  a  case  in  Maine  *  there  was  an  affray  between  the  plaintiff* 
and  one  of  the  defendants  in  the  afternoon.  In  the  evening, 
of  the  same  day  the  defendant  assaulted  the  plaintiff  at  his 
own  house.  It  was  held  that  the  defendants  might  show  the 
fact  of  the  affray  in  the  afternoon,  but  not  its  details,  in  mit- 
igation of  damages  for  the  last  a.ssault.  Peters,  J.,  said :  "  It 
was  to  show  the  object  and  purpose  of  the  second  assault,  or 
the  state  of  mind  with  which  it  was  done.  Otherwise,  there 
would  have  been  nothing  to  indicate  to  the  jury  but  that  the 
house  was  entered  for  the  purpose  of  robbery  and  plunder,  or- 
something  of  the  kind.  The  fact  of  the  previous  affray  might 
have  some  weight  on  the  question  of  the  amount  of  damages 
recoverable,  and  might  legitimately  be  regarded  as  part  of  the 
transaction  to  be  investigated  in  this  suit."    And  in  a  case  in 

'  Id.  the  past  three  quarters  of  a  centuryir 

'  In  Kelser  v.  Smith,  WLprcL,  the  text  Gaither  t.  Blowers,  1 1  Md.  586. 

is  quoted,  and  the  rules  stated  are  said  >  Waters  v.  Brown,  3  A.  K.  Marsh, 

to  be  sostained  by  the  uniform  cur-  657 ;  Rhodes  v.  Bunch,  Z  McCord,  66 ; 

tent  of  decisions  in  this  country  for  McKenzie  y.  Allen,  8  Strobh.  646. 

4  Currier  V.  Swan^  68  Me.  8da 
Vol.  I— 10 
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Wisconsin  ^  it  was  held  in  an  action  for  an  injury  to  the  per- 
son, committed  in  an  affray,  that  evidence  offered  should  have 
been  received  that  the  plaintiff  for  several  years  had  fre- 
quently tried  to  provoke  a  quarrel  with  the  defendant,  and  on 
[239]  various  occasions  threatened  his  life,  some  of  these 
being  made  to  the  defendant,  and  all  of  them  brought  to  his 
knowledge  before  the  occasion  in  question. 

The  defendant  may  show  that  the  parties  fought  by  agree- 
ment.* "Where  a  battery  proceeds  from  a  dispute  in  which  the 
parties  impugn  each  other's  veracity  courts  have  differed  as  to 
whether  the  defendant  may  prove  in  mitigation  that  his  state- 
ment in  the  altercation  was  true.  Such  proof  has  been  ex- 
cluded in  Indiana,'  but  in  Maryland  where  the  parties  disputed 
and  blows  ensued  from  questioning  each  other's  veracity  the 
defendant  was  allowed  to  show  that  he  told  the  truth.*  Proof 
by  the  plaintiff  in  aggravation  of  damages  that  the  defendant 
threatened  to  beat  him  because  he  had  circulated  slanderous 
words  concerning  the  defendant  does  not  entitle  the  latter  to 
give  evidence  that  the  plaintiff  had  in  fact  circulated  the  slan- 
der.'^ Some  question  has  been  raised  as  to  the  extent  to  which 
damages  may  be  mitigated  by  proof  of  provocation  in  words. 
Judge  Story  said  they  might  be  reduced  to  nominal  when  the 
words  were  "very  gross  and  reprehensible  and  calculated 
from  the  circumstances  to  draw  forth  strong  resentment."  • 
This  has  been  doubted,^  but  it  seems  to  be  supported  by  good 
sense  and  authority.  When  the  wrong  is  done  under  circum- 
stances arising  without  the  plaintiff's  fault,  and  these  furnish  a 
reasonable  excuse  for  the  violation  of  public  order,  considering 
the  infirmities  of  human  temper,  there  is  no  foundation  for 
exemplary  damages,  but  the  plaintiff  is  entitled  to  compensa- 
tion. But  where  there  is  a  reasonable  excuse  for  the  violation 
of  public  order  arising  from  the  provocation  or  fault  of  the 


1  Fairbanks  v.  Witter,  18  Wis.  287. 

Where  there  has  been  a  persistent 
continuation  and  repetition  of  insults 
for  the  sole  purpose  of  exciting  and 
irritating  another,  and  these  have 
been  repeated  from  day  to  day,  the 
case  is  not  to  be  controlled  or  limited 
by  a  few  hours  or  a  single  day. 
Dolan  v.  Fagan,  63  Barb.  7a 


2  Adams  v.  Waggoner,  83  Ind.  631 ; 
Logan  V.  Austin,  1  Stew.  476 ;  Bar- 
holt  V.  Wright,  45  Ohio  St.  177. 

>  Butt  V.  Gould,  34  Ind.  653. 

*  Marker  v.  Miller,  0  Md.  33a 

6  Rochester  v.  Anderson,  1  Bibb^ 

42a 

«  Cushman  v.  Ryan,  1  Story,  lOOl 

7  Birchard  v.  Booth,  4  Wis.  67. 
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plaintiff,  but  not  sufficient  to  entirely  justify  the  wrong  done, 
there  can  be  no  exemplary  damages  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual  damages.^  Dixon, 
C.  J.,'  said :  "  This  seems  to  follow  as  the  necessary  and  logical 
result  of  the  rule  which  permits  exemplary  damages  to  [230] 
be  recovered.  "Where  motive  constitutes  a  basis  for  increas- 
ing the  damages  of  the  plaintiff  above  those  actually  sustained, 
there  it  should,  under  proper  circumstances,  constitute  the 
basis  for  reducing  them  below  the  same  standard.  If  the 
malice  of  the  defendant  is  to  be  punished  by  the  imposition  of 
additional  damages  or  smart  money,  then  malice  on  the  part 
of  the  plaintiff,  by  which  he  provoked  the  injury  complained 
of,  shoald  be  subject  to  like  punishment,  which,  in  his  case, 
can  only  be  inflicted  by  withholding  the  damages  to  which  he 
would  otherwise  be  entitled.  The  law  is  not  so  one-sided  as 
to  scrntinize  the  motives  and  punish  one  party  to  the  trans- 
action for  his  malicious  conduct  and  not  punish  the  other  for 
the  same  thing;  nor  so  unwise  as  not  to  make  an  allowance 
for  the  infirmities  of  men  when  smarting  under  the  sting  of 
gross  and  immediate  provocation.  If  it  were,  then,  as  has 
been  well  said,  it  would  frequently  happen  that  the  plaintiflf 
would  get  full  compensation  for  damages  occasioned  by  him- 
self,—a  result  which  would  be  contrary  to  every  principle  of 
reason  and  justice.  And  so  I  find  the  uninterrupted  course 
of  decisions  both  in  England  and  this  country."  *    The  fact 

iRobtflon   T.    Rupert,   2S  Pa.  8t  K.  Marsh.  657;  Prentiss  v.  Shaw,  66 

533;  Reed  ▼.  Bias,  8  W.  &  S.  189 ;  Me.  427 ;  Rhodes  v.  Bunch,  8  McCord, 

Ellsworth  ▼.   Thompson,  13  Wend.  65 ;  McKenzie  i^  Allen,  8  Strobh.  546 ; 

66a  Matthews  v.  Terry,  10  Conn.  459; 

*Morely  V.  Dunbar,  24  Wis.  18a  Coxe  v.  Whitney,  9  Ma  681 ;  Collins 

*ating  Robison  v.  Rupert*  28  Pa  v.  Todd,  17  Mo.  589 ;  Coming  v.  Com-  ^ 

St  628;  Fraser  v.  Berkeley,  7  a  &  ing,  6N.  Y.  108;  Wniis  v.  Forest*  2  ' 

P.  621 ;  MiUard  v.  Brown,  85  N.  Y.  Duer,  810 ;  Tyson  ▼.  Booth,  100  Mass. 

297;Fhmerty  ▼.  Tipper,  2  Camp.  72 ;  258;  Marker  v.   Miller,  9  Md.  838( 

ATery  v.  Ray,  1  Ma8&  11 ;  Cushman  Bingham  v.  Gamault,  BuUer's  N.  P. 

T.  Ryan.  1  Story,   100;  Gaither  v.  17.                           ^^ 

Blowers,  11  Md.  551,  552 ;  Child  v.  In  Wilson  v.  Young,  81  Wia  674* 

Homer,  13  Pick.  508 ;  Keyes  v.  Dev-  the  subject  was  again  under  discus- 

Ud,  3  EL  D.  Smith,  518 ;  Rochester  ▼.  sion,  and  a  majority  of  the  court 

Anderson,  1  Bibb,  428 ;  Lee  v.  Wool-  held  to  a  middle  ground  between  the 

60}%  19  John&  819;  Ireland  ▼.  Elliott,  doctrine  of  Birchard  v.  Booth  and 

5  Iowa,  478 ;  Maynard  ▼.  Beardsley,  Morely  v.  Dunbar  —  that  in  an  action 

7  Wend.  560 ;  Waters  v.  Brown,  8  A.  for  assault  and  battery,  compensa- 
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that  the  offending  person  in  an  action  for  assault  and  battery 
has  been  subjected  to  fine  in  a  criminal  prosecution  does  not 
bar  or  mitigate  his  liability  to  exemplary^  or  compensatory  ^ 
damages  in  a  civil  action.  This  question  will  be  more  fully 
considered  in  the  chapter  on  exemplary  damages.*  The  char- 
acter of  the  party  assaulted  cannot  aflfect  the  damages  which 
he  is  entitled  to  recover;  *  nor  can  proof  be  made  of  the  gen- 
erally peaceable  character  of  the  defendant  to  rebut  malice 
or  mitigate  the  damages.' 
[231]    Immediately  after  the  late  civil  war  the  plaintiflF,  hav- 


tory  as  distinguished  from  punitive 
damages  are  of  two  kinds :  1.  Those 
which  may  be  recovered  for  the 
actual  personal  or  pecuniary  injury 
and  loss,  the  elements  of  which  are 
loss  of  time,  bodily  suffering,  im- 
paired physical  or  mental  powers, 
mutilation  and  disfigurement  ex- 
penses of  surgical  and  other  attend- 
ance and  the  like.  2.  Those  which 
may  be  recovered  for  injuries  to  the 
feelings  arising  from  the  insult  or  in- 
dignity, the  public  exposure  and  con- 
tumely, and  the  like.  That  compen- 
satory damages  of  the  first  kind  are 
to  be  determined  without  reference 
to  the  question  whether  the  defend- 
ant was  influenced  by  malicious  mo- 
tives in  the  act  complained  of ;  and, 
on  the  other  hand,  evidence  of 
threatening  or  aggravating  language 
or  malicious  conduct  on  the  plaint- 
iffs part,  not  constituting  a  legal 
justification  of  the  defendants  acts, 
cannot  be  considered  in  mitigation 
of  such  damages.  That  compensa- 
tory damages  of  the  second  kind  de- 
pond  entirely  upon  the  malice  of  the 
defendant ;  and  as  evidence  of  such 
malice  may  be  given  to  increase  that 
kind  of  damages,  so  evidence  of 
threatening  and  malicious  words  or 
a:*ts  on  the  plaintifTs  part,  just  pre- 
vious to  the  assault,  though  not  con- 
stituting a  legal  juHtificatiou,  should 
bo  admitted  to  mitigate  or  even  de- 


feat such  damagea  The  distinction 
above  made  between  one  kind  of 
compensatory  damages  and  another, 
overruled  in  Craker  v.  Chicago,  etc. 
R  Co.,  86  Wis.  657. 

The  rule  is  now  settled  in  Wiscon- 
sin that  "  personal  abuse  which  may 
have  had  something  to  do  with  induc- 
ing and  bringing  upon  Mother  an 
assault  may  be  considered  by  a  jury  in 
mitigation  of  damages.  But  a  man 
commencing  an  assault  and  battery 
under  such  circumstances  Is  liable 
for  the  actual  damages  which  result" 
Fenelon  v.  Butts,  53  Wis.  344;  Cor- 
coran V.  Harran,  56  id.  130.  See 
Cushman  v.  Waddell,  1  Bald.  57; 
Yates  V.  New  York,  etc.  R  Ca,  67  N. 
Y.  100 ;  Jacobs  v.  Hoover,  9  Minn. 
204;  McBride  v.  McLaughlin,  5 
Watte,  875. 

» Hoodley  v.  Watson,  45  Vt  289 ; 
Cook  V.  Ellis,  6  Hill.  466;  McWill- 
ianis  V.  Bragg,  8  Wis.  424 ;  Brown  v. 
Swineford,  44  id.  282;  Wilson  v. 
Middleton,  2  Cal.  54;  Corwin  v.  Wal- 
ton, 18  Mo.  71.  Contra^  Smithwick 
V.  Ward,  7  Jones'  L.  (N.  C.)  64.  See 
ch.  26,  vol.  a 

« Id. ;  Reddin  v.  Gates,  52  Iowa,  210. 

•  Ch.  9,  post 

<  Corning  v.  Corning,  6  N.  Y.  97, 
104 ;  Smithwick  v.  Ward,  7  Jones'  I* 
(N.  C.)  64 ;  Ward  v.  State,  28  Ala.  6a 

»  Reddin  v.  Gates,  52  Iowa,  210. 
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ing  publicly  and  indecently  exulted  over  the  assassination  of 
President  Lincoln,  was  arrested  pursuant  to  a  general  order  of 
the  defendant  as  commander  of  a  military  department.  The 
order  was  illegal,  but  was  issued  without  malice  and  was  in- 
tended as  a  means  of  preserving  the  public  peace.  The  plaintiff 
was  held  not  entitled  to  exemplary  damages  for  his  arrest  and 
imprisonment;  but  having  been  manacled  and  compelled  to 
labor  with  other  prisoners  during  the  time  he  was  held  in 
custody  these  circumstances  were  held  to  be  good  ground  for 
enhancement  of  the  damages.^ 

§  152.  Prorocatioii  in  libel  and  slander.  In  actions  for 
libel  or  verbal  slander  it  may  be  proved  in  mitigation  that 
there  was  an  immediate  provocation  in  the  acts  and  declara- 
tions of  the  plaintiflf.*  The  defendant  cannot,  however,  prove 
such  acts  and  declarations  done  or  made  at  a  different  time  or 
any  antecedent  facts  which  are  not  fairly  to  be  considered  part 
of  the  same  transaction,  however  irritating  and  provoking  they 
may  be.*  It  has  been  held  that  a  criminatory  retort  made 
after  three  days  is  not  part  of  the  same  transaction,  nor  when 
it  has  no  relation  to  the  previous  publication  and  there  is  no 
perceptible  connection  between  them.*  It  has  also  been  [333] 
held  that  where  a  party  is  sued  for  republishing  a  libelous 
article  in  a  newspaper,  and  the  republication  is  accompanied 
by  remarks  tending  to  a  justification  of  the  article,  but  not 
amounting  to  it,  the  defendant  is  not  permitted  to  prove  the 
truth  of  the  remarks  in  mitigation  of  damages  because  the  evi- 
dence would  tend  to  prove  the  charge  well  founded ;  and  that 
evidence  in  mitigation  must  be  such  as  admits  the  charge  to  be 
false.'  The  defendant  may  show  that  he  was  drunk  or  insane 
when  he  spoke  the  words.^ 

1  M'^CaU  y.  McDowell,  Deady,  233 ;  *  Hamilton  v.  Eno,  81  N.  Y.  110 ; 

Rotb  ▼.  Smith,  64  IIL  431.  Lee  ▼.  Woolaey,  19  Johns.  819. 

>  Miles  ▼.  Harrington,  8  Kan.  425 ;  ^  Beardsley  v.  Maynard,  4  Wend. 
Jauch  Y.  Jauch,  50  Ind.  135 ;  Beards-  33a  See  Graves  v.  State,  9  Ala.  448 ; 
ley  T.  Maynard,  4  Wend.  336 ;  Moore  Maynard  v.  Beardsley,  7  Wend.  560 ; 
T.  Clay,  24  Ala.  235 :  Powers  v.  Pres-  Lister  v.  Wright^  2  Hill,  320 ;  Under- 
groves,  88  Miss.  227 ;  McClintock  v.  hiU  y.  Taylor,  2  Barb.  348 ;  Richard- 
Crick,  4  Iowa,  453 ;  Duncan  v.  Brown,  son  v.  Northrup,  66  Barb.  105. 
15  R  Mon.  186 ;  Ranger  y.  Goodrich,  »  Cooper  v.  Barber,  24  Wend.  105. 
17  Wis.  78;  Freeman  v.  Tinsley,  50  « Howell  v.  Howell,  10  Ired.  84; 
HI  497;  Mousler  t.  Harding,  33  Ind.  Gates  v.  Meredith,  7  Ind.  440. 
176. 
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(1    t    r  ■    ' 


Upon  common  principles  the  general  issue  in  an  action  on 
the  case  for  slander  would  put  in  issue  not  only  the  speaking 
of  the  slanderous  words  but  their  alleged  falsity  and  the 
malice.  The  early  adjudications  were  in  harmony  with  this 
view,  but  upon  consultation  of  the  judges  in  England  about 
one  hundred  and  sixty  years  ago.it  was  resolved  that  in  the 
future,  if  the  defendant  intend  to  justify,  he  shall  plead  his 
justification  that  the  plaintiff  may  know  what  he  has  to  meet.^ 
The  rule  then  promulgated  has  ever  since  prevailed  in  Eng- 
land and  has  been  followed  in  this  country.*  It  has  also  en- 
sued that  under  the  general  issue  in  such  actions  the  defend- 
ant cannot  prove  the  truth  of  the  words  spoken  either  to 
rebut  malice  or  mitigate  damages.*  It  has  been  deemed  as 
important  that  the  plaintiff  should  have  notice  that  the  truth 
of  the  words  is  intended  to  be  proved  when  the  purpose  is 
mitigation  of  damages  as  when  the  proof  is  intended  for  any 
other  object.*  In  some  jurisdictions,  therefore,  the  defendant 
has  been  precluded  from  all  proof  under  the  general  issue 
[233]  which  implies  the  truth  of  the  charge  or  tends  to  prove 
it.*  To  get  the  opportunity  to  adduce  any  such  proof  he  was 
required  to  plead  the  truth  of  the  words  as  a  justification ; 
then  if  he  succeeded  he  was  exonerated  from  all  liability ;  but 
if  he  failed,  the  plea,  being  a  repetition  of  the  defamatory 
words,  aggravated  the  damages,  for  malice  was  conclusively 
presumed."    In  New  York  by  such  an  unsustained  plea  the 


1  Underwood  v.  Parker,  3  Strange, 
1200. 

2Bodwell  V.  Swan,  8  Pick.  376; 
Kni«ht  V.  Foster,  89  N.  H.  576;  Tay- 
lor V.  Robinson,  29  Ma  823 ;  Kay  v. 
Fredrigal,  8  Pa  St  221 ;  Jarnigan  v. 
Fleming,  48  Miss.  710;  Douge  ▼. 
Pearce,  18  Ala.  127 ;  Henson  v.  Veatch, 
1  Blackf.  369 ;  Gilman  v.  Lowell,  8 
Wend.  673;  Wagstaflf  v.  AshU)n,  1 
Harr.  (Del.)  508 ;  Snyder  v.  Andrews, 
6  Barb.  48 ;  Shirley  v.  Keathy,  4  Cold. 
39 ;  Barns  v.  Webb,  1  Tyler  (Vt).  17 ; 
Updegrove  v.  Zimmerman,  13  Pa.  St 
619;  Root  V.  King,  7  Cow.  613;  Swift 
V.  Dickerman,  81  Conn.  285. 

» Knight  V.  Foster,  39  N.  H.  576 ; 


Bailey  V.  Hyde.  3  Conn.  463:  Swift 
v.  Dickerman,  81  Conn.  291 ;  Andrews 
V.  Vanduzer,  11  Johns.  38;  Shepard 
V.  Merrill,  13  Johns.  475. 

*  Wolcott  V.  Hall,  6  Mass.  614 ;  Jar- 
nigan V.  Fleming,  48  Miss.  710 ;  Treat 
V.  Browning,  4  Conn.  408i 

&  Gilman  v.  Lowell,  8  Wend.  573; 
Knight  V.  Foster,  89  N.  H.  676 ;  Hoy er 
V.  Pine,  4  Mich.  409 ;  Regnier  v.  Cabot, 
7  111.  84 ;  McAlexander  v.  Harris,  6 
Manf.  465;  Porter  v.  Botkins,  69  Pa. 
St  484 ;  Chamberlin  v.  Vance,  51  Cal. 
75;  Pease  v.  Shippen,  80  Pa.  St  613 ; 
Wormouth  v.  Cramer,  3  Wend,  395 ; 
McGree  v.  Sodii8ky,5  J.  J.  Marsh.  185. 

6  Id. ;  Gorman  v.  Sutton,  82  Pa  St. 
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defendant  was  held  to  admit  the  malice  on  his  part,  and  he 
could  not  resort  to  any  defense  based  on  the  absence  of 
malice.*  "While  he  had  technically  a  right  to  introduce  evi- 
dence in  mitigation,  still  without  a  plea  of  justification  he 
could  establish  no  fact  which  would  show  that  he  had  good 
reason  to  believe  the  charge  to  be  true  when  the  words  were 
spoken,  and  if  he  put  in  the  only  plea  which  would  give  him 
a  right  to  introduce  such  proof  he  lost  the  benefit  of  it  by  the 
stubborn  presumption  of  malice  unless  his  proof  was  sufScient 
to  establish  the  truth  of  the  charge.  There  was  therefore  very 
little  scop^  for  mitigation  in  that  class  of  actions.^  The  injus- 
tice of  such  a  rule  induced  the  courts  in  some  of  the  states,  as 
well  as  in  England,  to  admit  proof  of  facts  and  circumstances 
tending  to  show  the  truth  of  the  words  spoken,  but  falling 
short  of  proving  it ;  in  other  words,  the  defendant  might  show 
that  he  had  reason  to  believe  when  he  uttered  the  words  that 
they  were  true.'  Under  this  rule  it  has  been,  allowed  to  be 
proved  that  there  were  reports  in  the  neighborhood  [234] 
that  the  plaintiff  had  been  guilty  of  practices  similar  to  those 
imputed  to  him,^  or  that  general  reports  that  he  was  guilty  of 
the  very  offense  were,  previously  to  the  speaking  of  the  words, 
in  circulation.^  But  the  defendant  to  mitigate  damages  and 
repel  the  presumption  of  malice  cannot  give  in  evidence  facts 
of  which  he  was  ignorant  at  the  time  of  uttering  the  words 

247;  Lamed  v.  Buffinton,  8  Mass.  19  Mich.  17;  Rigden  v.  Wolcott,  6 
546;Robui8on  V.  Drummond,  24  Ala.  GiU  &  J.  418;  Morris  v.  Barker,  4 
174;  Pool  ▼.  Devers,  80  Ala.  672;  Harr.  (Del)  620;  (Jalloway  v.  Court- 
Downing  V.  Brown,  8  Cola  571 ;  Cav-  ney,  10  Rich.  414 ;  Williams  v.  Caw- 
anangh  v.  Austin,  42  Vt  576.  ley,  18  A1&  206 ;  Brown  v.  Brooks,  8 

^  Gibnan  ▼.  Lowell,  8  Wend.  678 ;  Ind.  618 ;  Wilson  v.  Apple,  8  Ohio^ 

Purple  V.  Horton,  18  id.  9;  Fero  v.  270;  Minesinger  v.  Kerr,  9  Pa.  St 

Ruscoe.  4  N.  Y.  16a  812 ;  Van  Derveer  v.  Sutphin,  5  Ohio 

*SeeBu8hv.  Prosser,  UN.  Y.847;  St  298;  Farr  v.  Rasco.  9  Mich.  36a 

Bisbey  v.  Shaw,  12  id.  67.  < v.  Moor,  1  M.  &  &  286.  See 

'Knobell  v.  Fuller,  Korris'  Peake  ch.  84^  voL  a 

Add.  Gas.  82; v.  Moor,  1  M.  &  ^Calloway  v.  Middleton,  2  A.  K 

S.285;  Leicester  v.  Walter,  2  Campi  Marsh.  872;  Kennedy  v.  Gregory,  1 

251 ;  East  v.  Chapman,  2  G  &  P.  670 ;  Bin.  86 ;  Treat  v.  Browning,  4  Conn. 

Bafley  v.  Hyde,  3  Conn.  468 ;  Bridg-  408 ;  Case  v.  Marks,  20  Conn.  248 

man  V.Hopkins,  84  Vt  682;  Williams  Bridgman  v.  Hopkins,  84  Vt  682 

V.Miner,  18  Conn.  464;  Haywood  v,  Blickenstaff  v.  Perrin,  27  Ind.  527 

Foster,  16  Ohio,  88 ;  Wagner  v.  Hoi-  Morris  v.  Barker,  4  Harr.  (Del)  620 

brunner,  7  Gill,  296;  Huson  v.  Dale,  Henson  t.  Veatch,  1    Blackf.  869 
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complained  of.^  The  fact  that  reports  were  in  circulation 
prior  to  the  uttering  of  the  words,  to  the  effect  that  plaint- 
iff was  guilty  of  the  offense  .  imputed  to  him  cannot  gen- 
erally be  proven  in  mitigation  in  courts  which  admit  proof 
which  is  not  full  justification  but  which  tends  to  show  the 
truth  of  the  words  spoken.^  The  general  character  of  the 
plaintiff  at  the  time  the  defamatory  words  were  spoken  is 
uniformly  deemed  in  issue,  for  it  is  the  foundation  of  his 
claim  for  damages;  and  he  is  at  all  times,  without  special 
notice  in  the  pleadings,  supposed  to  be  prepared  to  sustain  it 
against  any  attack.' 

§  153.  Same  subject.  It  is  held  in  Michigan  that  where 
only  the  general  issue  is  pleaded  and  evidence  is  offered  in 
mitigation  tending  to  show  the  truth  of  the  words  spoken,  the 
offer  conclusively  admits  that  the  charge  was  false  though  at 
the  time  the  defendant  made  it  he  believed  it  to  be  true. 
[235]  Such  an  offer,  under  such  pleadings,  should  be  treated 
as  involving  a  disclaimer  of  the  truth  of  the  words  and  a  con- 
clusive admission  that  they  were  not  true;  but  not  as  incon- 
sistent with  the  idea  that  the  defendant  at  the  time  he  ut- 
tered them  may  have  believed  them  to  be  true.  He  therefore 
has  a  right  to  introduce  any  facts  and  circumstances  tending 
to  show  grounds  for  such  belief  at  the  time  of  the  speaking  of 
the  words.*  The  same  doctrine  is  held  in  Ohio.  The  whole 
reason  of  the  rule  for  admitting  such  evidence  is  to  relieve 
the  defendant  from  the  consequences  which  attach  to  malice 

Church  V.  Bridgman,  6  Ma  190 ;  East-  Prosser,  1 1  N.  Y.  347, 861.   See  Bowen 

erwood  v.  Quin,  2  Brev.  64 ;  Shilling  v.  Hall,  20  Vt  232. 
V.  Carson,  27  Md.  175 ;  Cook  v.  Bark-        »Buford  v.  McLuny,  1  N.  &  McC. 

ley,  2  N.  J.  L.   169;  Wetherbee  v.  268;   Sawyer    v.  Eifert,  2   id.  511; 

Marsh,  20  N.  H.  561 ;  Bowen  v.  Hall,  Douglass  v.  Tousey,  2  Wend.  352 ; 

20  Vt  232;  Fletcher  V.  Burroughs,  10  Hamer  v.  McFarlin,  4  Denio,  509; 

Iowa,  557 ;  Sheahan  v.  Collins,  20  III  Pallet  v.  Sargent,  36  N.  H.  496 ;  Sand- 

325.    See  ch.  34,  vol.  Z,  ers  v.  Johnson,  6  Blackf.  {>3 ;  Rhodes 

1  Bailey  v.  Hyde,  3  Conn.  463 ;  Hat-  v.  Ijams,  7  Ala.  574 ;  Wolcott  v.  Hall, 
field  V.  Lasher,  81  N.  Y.  246 ;  Willower  6  Mass.  514 ;  Moyer  v.  Moyer,  49  Pa. 
V.  Hill,  72  id.  36 ;  Barkly  v.  Copeland,  St  210 ;  Alderman  v.  French,  1  Pick. 
74  Cal.  1;  Whitney  v.  Janesville  Ga-  1;  Bodwell  v.  Swan,  8  id.  376;  Mc- 
zette,  5  Biss.  330.  Nutt  ▼.  Young,  8  Leigh,  542;  Dewic 

2  Anthony  v.  Stephens,  1  Mo.  254;  v.  Greenfield,  5  Ohio,  225;  Fitzgerald 
Fisher  v.  Patterson,  14  Ohio.  418;  v.  Stewart  53  Pa.  St  343;  Powers  v. 
Wilson  V.  Fitch,  41  CaL  363 ;  Busli  v.  Presgroves,  38  Misa  227. 

4  Huson  v.  Dale,  19  Mich.  17. 
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in  the  speaking  of  the  words.  He  may  show  particular  acts 
of  the  plaintiff  which  unexplained  gave  him  a  just  reason  to 
believe  the  truth  of  the  declarations  which  he  uttered ;  but 
when  explained  and  understood  may  be  found  to  be  compati- 
ble with  the  plaintiff's  innocence.  It  is  permitted  upon  the 
ground  that  the  proof  when  introduced  may  serve  to  show 
that  the  defendant  was  mistaken  in  making  the  charge ;  that 
he  misconstrued  the  act  or  conduct  of  the  party  by  supposing 
it  to  be  criminal,  while  in  fact  it  was  not.  When  the  testi- 
mony can  have  no  other  effect  than  to  make  apparent  the 
plaintiflPs  guilt  and  prove  the  truth  of  the  words  spoken,  its 
introduction  to  the  jury  must  tend  to  justify  the  speaking  and 
not  to  mitigate  damages  by  showing  the  absence  of  malice.  To 
be  competent  for  the  former  purpose  the  facts  relied  on  must 
be  pleaded  specially  and  cannot  be  given  in  evidence  under 
the  general  issue.^ 

The  rule  has  been  far  from  universal  that  an  unsustained 
plea  of  justification  shall  in  all  cases  be  deemed  proof  of 
malice  or  have  the  effect  to  exclude  evidence .  of  the  absence 
thereof.  "Where  a  plea  of  justification  is  interposed  without 
any  expectation  of  sustaining  it  there  is  no  reason  why  such 
deliberate  repetition  of  the  slander  should  not  be  taken  into 
consideration  in  the  assessment  of  damages.  But  it  has  not 
been  deemed  just  to  hamper  a  honajide  defense  with  the  haz- 
ard of  such  a  consequence  as  matter  of  law.  Perley,  C.  J., 
said:  "If  he  believed  when  he  spoke  the  words  that  they 
were  true,  and  makes  a  honajide  defense  to  the  action  under 
the  plea  of  justification,  we  do  not  see  why  he  should  [236] 
make  it  under  the  penalty  of  being  punished  by  increased 
damages  if  he  should  fail  to  satisfy  the  jury  of  the  fact  any 
more  than  in  other  cases  where  a  defendant  does  not  succeed 
in  a  Jxmafide  defense.  We  think  it  should  be  left  to  the  jury 
to  decide  the  weight  and  character  of  the  evidence  introduced 
in  support  of  the  plea  and  the  manner  and  spirit  in  which  the 
defense  is  conducted ;  whether  the  real  object  of  the  plea  and 
evidence  was  to  defend  the  action  with  reasonable  expecta- 
tion of  success  or  to  repeat  the  original  slander."  ^ 

J  Reynolds  v.  Tucker,  6   Ohio   St    Dewit   v.  Greenfield,  6   Ohio,  225 ; 
M«;  V\rU8on  ▼.  Apple,  8  Ohio.  270;    Haywood  v.  Foster,  16  Ohio,  Sa 

2  Pallet  V.  Sargent,  80  N.  H.  496; 
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These  principles  have  now  been  established  by  statute  in 
lany  of  the  states  where  the  harsher  rule  formerly  prevailed. 
1  Kew  York,  as  well  as  in  many  other  jurisdictions  having 
>des,  it  is  provided  therein  that  the  defendant  may  allege 
3th  the  truth  of  the  matter  charged  as  defamatory  and  any 
litigating  circumstances  to  reduce  the  amount  of  damages ; 
id  whether  he  prove  the  justification  or  not  he  may  give 
?idence  of  such  circumstances.  It  is  held  that  this  stat- 
te  does  not  mean  that  he  mnst  connect  them  together; 
lat  he  cannot  allege  one  without  the  other;  but  that  he 
lould  not  be  prohibited  from  alleging  either;  accordingly  the 
sfendant,  without  pleading  the  truth  of  the  words  spoken, 
lay  allege  facts  tending  to  establish  their  truth  and  prove 
lem  in  mitigation.'  If  a  plea  of  jastification  or  in  mitiga- 
on  is  interposed  in  bad  faith  and  for  the  purpose  of  injuring 
le  plaintiff's  reputation  the  fact  may  be  considered  by  the 
iry.* 

§  154.  Hitigating  circumstances  in  trespass  and  other 
itlons.  In  trespass  for  levying  on  the  plaiutiffs  property 
ader  an  execution  against  a  third  party  the  defendant  may 
tow  in  mitigation  of  damages  on  a  writ  of  inquiry,  after 
idgment  by  default,  that  at  and  prior  to  the  levy  the  property 
as  in  his  possession,  or  that  the  plaintiff  was  not  the  owner; 
it  he  is  estopped  by  the  judgment  from  showing  that  the 
aintiff  had  not  such  interest  as  would  entitle  him  to  main- 
,in  the  suit.'  Where  a  building  was  blown  up  without  au- 
t37j  thority  to  stay  the  progress  of  a  conflagration,  the  fact 
as  allowed  to  be  shown ;  and  the  jury  in  estimating  the  dam- 
res,  it  was  held,  should  consider  the  circumstances  under 
hich  the  building  and  its  contents  were  and  their  chance  of 
iing  saved,  even  though  not  at  the  time  on  fire;  and  should 
itermine  the  damages  with  reference  to  the  peril  to  which 

rrkett  T.  Uonohon^  7  Blackf.  68;  > Cruikahank  t.  Gordan,  118  N.  Y. 

lalmora  t.  Shackell,  6  G  &  P.  475;  178;  Diatin  v.  Rose,  69  id  133;  Ben- 

.ndera  t.   Jahnsou.  6   Blackf.   GO;  iiett  v.  Hattbewa,  64  Barb.  4ia     See 

lomas   V.    Dunaway,  30    III  373;  Doe  t.  Roe,  S3  Hnn.  62a 

immerford  v.  McAvoy.  15  111.  311 ;  » Sterrett   v.   Kaater,  87  Ala.  366 ; 

irbley  v.  WilsoQ,  71  III.  209 ;  Ray-  Squire  v.  Hollenbeck.  9  Pick.  651 ; 

r  T.  Kinney.  14  Ohio  St  28a  LoweU  v.  Parker.  10  Met  809. 
iBush  T.  Prosaer,  II  N.  Y.  347; 
sbey  V.  Shaw,  13  N.  Y.  67. 
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they  were  exposed.^  So  if  a  landlord  enters  to  make  repairs 
which  are  necessary  and  which  the  tenant  ought  to  have  made 
but  neglected  to  make ;  or  if  he  enters  to  make  repairs  which 
he  is  bound  to  make,  but  which  the  tenant  forbids  him  to 
make,  the  damages  will  be  estimated  with  reference  to  these 
circamstances  and  will  be  less  than  if  the  entry  were  made 
without  color  of  excuse.*  A  person  sued  for  entering  and 
cutting  down  trees  may  show  in  mitigation  a  verbal  license 
from  the  plaintiff;'  or  when  sued  for  breach  of  a  contract 
that  performance  would  have  been  useless.*  In  actions  for 
false  imprisonment  or  malicious  prosecution  the  fact  that 
the  defenclant  acted  under  instructions  of  his  employer  will 
not  mitigate  damages.^  The  advice  of  counsel,  if  given  hona 
fide^  is  a  circumstance  which  may  be  considered  to  disprove 
malice  and  mitigate  exemplary  damages,'  if  it  was  given  on 
a  full  disclosure  of  the  facts.^  The  damages  recoverable  for 
the  breach  of  a  marriage  promise  are  not  lessened  because  the 
defendant  withdrew  his  affections  from  the  plaintiff  without 
cause.' 

§  155.  PlalntUTs  negligence.  The  acts  and  negligences  of 
the  plaintiff  which  have  enhanced  the  injury  resulting  from  the 
defendant's  act  or  neglect  may  be  shown  in  mitigation  of 
damages.  The  defendant  is  liable  for  the  natural  and  proxi- 
mate consequences  of  his  violations  of  contract  and  of  his 
wrongful  acts ;  but  if  the  plaintiff  has  rendered  these  conse- 
quences more  severe  to  himself  by  sonie  voluntary  act  which 
it  was  his  duty  to  refrain  from ;  or  if  by  his  neglect  to  exert  him- 
self reasonably  to  limit  the  injury  and  prevent  damage,  in  the 
cases  in  which  the  law  imposes  that  duty,  and  thereby  he  suf- 
fers additional  injury  from  the  defendant's  act,  evidence  is  ad- 
missible in  mitigation  to  ascertain  to  what  extent  the  damages 
claimed  are  to  be  attributed  to  such  acts  or  omissions  of  the 
plaintiff.    If  he  omit  to  use  his  opportunities  and  does  [238] 

^PaTBons  V.  Pettingell,  11  Allen,  ^Joeselyn  v.  McAllister,  22  Midi. 

507;  Reed T.  Biases W.&S.  189.  See  800. 

Workman  ▼.  Great  Northern  Ry.  Ckx,  •  Fox  v.  Davis,  55  Ga.  298 ;  Bohm 

82  L.  J.  (Q.  B.)  279.  t.  Dunphy,  1  Mont  88a 

» Reeder  ▼.  Purdy,  41  HI.  279.  7  Shores  v.  Brooks,  81  Ga.  46a    See 

>  Wallace  v.  Goodall,  18  N.  H.  489.  ch.  25,  voL  a 

^Louisville   &  P.    Canal   Ca    v.  8  Richmond  v.  Roberts,  98  HI.  47a 
Bowao,  4  Dana,  606. 
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Dot  reasonably  exert  himself  to  lessen  the  damages  wbicli  may 
result  from  the  defendant's  act  he  is  not  entitled  to  compensa- 
tion for  the  injury  which  he  might  and  ought  to  have  pre- 
vented, except  to  the  extent  of  proper  compensation  for  such 
measures  or  acts  of  prevention  as  the  case  required  and  were 
within  his  knowledge  and  power.'  The  measure  of  his  duty 
in  this  regard  is  ordinary  care  and  diligence.*  In  some  states 
contributory  negligence  to  a  certain  extent  is  not  a  defense  if 
the  defendant  was  also  at  fault.  There  such  negligence  di- 
minishes the  damages  which  the  plaintiff  may  recover,*  except 
where  the  defendant  has  been  responsible  for  a  positive,  con- 
tinuous tort.^  The  general  subject  has  already  beeA  discussed 
at  some  length  and  it  need  not  now  be  enlarged  upon.* 

§  156.  Measures  of  prevention;  return  of  property;  dis- 
charge of  plalntlfTs  debt.  Acts  of  the  plaintiff  or  defend- 
ant, and  in  some  cases  of  third  persons,  by  which  the  prima 
facie  loss  or  injury  from  the  act  complained  of  has  been  re- 
duced or  partially  compensated  may  be  shown  in  reduction  of 
damages.  Measures  of  prevention  taken  by  the  plaintiff  to 
prevent  loss  or  to  avert  some  of  the  consequences  of  the  wrong 
complained  of,  and  which  have  had  an  ameliorating  effect,  may 

iWarrea  V.  Stoddact,105ir.aS!4;  Hayden  t.  Cabot,  17  Mass.  lB9:Em- 
GoBhen  v.  Eogtand,  119  Ind.  868;  ery  v.  LowelMO©  Mass.  187;  True  v. 
Louisville,  etc  R.  Ca  v.  Jooes,  108  id.  InKmationnl  T.  Co.,  60  He.  0;  Bey- 
SSI;  Sherniaa  Center  Town  Col  t.  nolds  v.  Chandler  R.  Co.,  4^Me.  513; 
Leonard,  46  Kan.  BS4-  Miller  t.  Mar-  Grindle  v.  Eastern  Exp.  Ca,  67  Me. 
ineni'  Church,  7  Me.  SI ;  Mather  v.  But-  817 ;  Liiee  v.  Jones,  8»  N.  J.  L.  707 ; 
ler  Ca,  38  Iowa.  353 ;  CinciunAti,  etc  United  States  v.  Smith,  M  U.  &  314 ; 
E.  Ca  T.  Rodgers,  84  Ind.  103 j  May-  Bejmerv.  McBrjde.  87Iowa,  114;  Lo 
nard  V.  Maynard,  49  Vt  397;  Arden  Blanche  v.  London,  etc  Ey.  Ca,  1  (i 
T.  Goodacre,  11  C.  K  871 ;  Howard  v.  P.  Div.  386 ;  Hamlin  v.  Great  N.  Ry. 
Daly,  61  N,  Y,  862;  Sutherland  v.  Co.,  1  a  &  N.  406;  Sineed  v.  Fooid. 
■Wyer.67Ma'61;  Williamsv.Chioago  1  E,  &  E.  60i 

Coal  Ca,  60  III.  149 ;  Heavilon  t.  Era-  '  Louisville,  etc  Ry.  Ca  v.  Falvey, 

mer,  31  Ind.  341 ;  Benziger  t.  Miller,  104  Ind  40% 

.W  Ala.  S06;  Dunn  V.Johnson,  SS  Ind.  'Atlanta,  etc  R  Ca  v,  Wyly,  C5 

54 ;  Keyes  v.  WeatWTi  Vt  Slate  Co.,  Ga.  120 ;  Hardin  v.  Ledbotter,  103  N. 

34   Vt  81 ;  Cook  v.  Soule.  56  N.  Y.  a  90;  East  Tennessee,  etc  R  Ca  v. 

420;   Campbell    v.   Miltenberger,   36  Fain,  13  Lea  {Tenn,),35;  I«uiBFille& 

La.  Ana.  73;  Panons  v, Sutton,  66  N.  N.  R.  Ca  v.  Conner,  3 Baxter  (Tenn.), 

Y.  93;  Milton  v.  Hudson  R.  S.  Ca,  382:  Euflt  Tennessee,  etc  R.  Ca  v, 

87  N.   Y.  810;  Bisher   v.  Richards.  9  Tliompsou,  13  Lea.  20a 

Ohio  St  495 ;  Dobbins  v.  Duquid.  tj5  *  Sutterfleld  v.  Rowan,  88  Ga.  187. 

IlL  464;  Benton  v.  Fay,  64  I1L417;  *Seeuiite,gg  8S-9a 
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be  proved;  and  the  damages  will  be  mitigated,  according  to 
the  particular  facts,  to  the  actual  loss.  Where  goods  have 
been  taken  from  the  owner,  and  sold  by  an  oflBcer  who  cannot 
justify  for  want  of  a  plea  or  because  his  writ  would  not  avail 
for  that  purpose,  such  oflBcer  or  any  person  liable  for  his  tort 
may  show  that  the  plaintiff  bought  the  goods  at  the  tortious 
sale  for  less  than  their  value.* 

Whenever  the  owner  recovers  his  property  after  any  [239] 
wrongful  taking  or  detention  the  expense  of  procuring  its  re- 
turn is  the  measure  of  damages,  in  the  absence  of  special  dam- 
age, if  the  property  itself  has  not  been  injured  nor  diminished 
in  value.  In  other  words,  the  wrong-doer  \^  prima  fade  liable 
for  the  value  of  property  at  the  time  he  tortiously  took  or 
converted  it,  with  interest ;  but  if  it  has  been  returned  and 
accepted  by  the  owner  its  value  then,  or,  if  he  has  incurred  ex- 
pense to  recover  it,  then  its  value  less  such  expense,  will  be 
deducted  by  way  of  mitigation  from  the  amount  which  would 
otherwise  be  the  measure  of  damages.^  "Where  one  recovers 
property  which  had  been  unlawfully  taken  he  is  considered  as 
having  accepted  it  in  mitigation  of  damages  upon  the  principle 
that  he  has  thereby  received  partial  compensation  for  the  in- 
jury suffered.'  In  an  action  of  trespass  for  goods  taken  and 
carried  away  it  appeared  that  the  plaintiff,  before  suing,  had 
demanded  their  return,  and  the  defendant  had  promised  to 
return  them,  but  while  preparing  to  do  so  they  were  attached 
on  a  writ  against  the  plaintiflf ;  it  was  held  that  the  measure 

^Foreyth  v.  Palmer,  14  Pa.  St  96;  lett  v.  Novion,  14  JohDs.  278;  Delano 

Uarray  v.  Burling,  10  Johns.  175 ;  v.  Curtis,  7  Allen,  470 ;  Cook  v.  Hartle, 

Baker  v.  Freeman,  9  Wend.  86 ;  Ford  8  G  &  P.  568 ;  Bennett  v.  Lockwood, 

V.  Williams,  24  N.  Y.  359 ;  Baldwin  20  Wend.  228 ;   Bum    v.  Morris,  2 

V.  Porter,  12  Conn.  478 ;  HurlHurt  v.  Cromp.  &  M.  579 ;  Doolittle  v.  Mc- 

Green,  41  Vt  490 ;  Mclnroy  v.  Dyer,  Cullough,  7  Ohio  St  299 ;  Wheelock 

47  Pa  St  118;  Tamvaco  v.  Simpson,  v.  Wheelwright,  5  Mass.  104;  Cook 

tt  &  R  374;  Kaley  v.  Shed,  10  Met  v.  Loomis,  26  Conn.  488;  Hepburn  v. 

817;  Sprague  v.  Brown,  40  Wis.  612;  Sewell,  5  Ear.  &  J.  211 ;  Sprague  v. 

Beynolds  v.  Shuler,  5  Cow.  828.  Brown,  40  Wis.  612 ;  Ewing  v.  Blount, 

^Leonard  v.  Maginnis»  84   Minn.  20  Ala.  694;  Hurlburt  v.  Green,  41 

506;  Dailey  v.  Crowley.  5  Lans.  801 ;  Vt  490 ;  Johannesson  v.  Borschenius, 

Greenfield  Bank  v.  Leavitt,  17  Pick.  85  Wis.  181. 

1;  Pierce  v.  Benjamin.  14  Pick.  356;        »MerriU  v.  How,  24  Me.  126;  Dod- 

Lacas  v.  Trumbull,  15  Gray,  306 ;  son  v.  Cooper,  87  Kan.  846,  quoting 

Perkins  v.  Freeman,  20  111.  477 ;  Ilal-  the  text 


303  LBOAL  LIQamATIONS  AND   BSDCOnONS.  [§  156. 

of  damages  was  the  same  as  thoagh  the  defendant  had  re- 
turned them.*  If  restoration  is  obtained  by  the  offer  and  pay- 
ment of  a  reasonable  reward  this  amoant,  with  interest  from 
the  time  of  payment,  is  to  be  deducted  from  the  value  of  the 
property  returned.*  Trouble  and  loss  of  time  may  be  taken 
into  consideration  as  part  of  the  expense  of  obtaining  restora- 
tion.' Where  there  is  a  diminution  in  value  from  any  caase 
[340]  intermediate  the  taking  or  conversion  and  return,  the 
loss  falls  on  the  wrong-doer,  and  will  lessen  the  mitigation  to 
which  he  is  entitled  because  of  the  return  of  the  property.*  A 
mere  offer  to  return  will  not  lessen  the  damages;'  nor  will 
the  tender  of  part  of  the  value  by  an  officer  who  has  sold 
under  a  void  process.*  A  court  may  in  a  proper  case,  if  the 
action  is  trover  or  trespass  de  bonis,  order  the  plaintiff  to  ac- 
cept the  property  in  mitigation  of  damages,  which  will  then 
bo  reduced  to  those  actually  sustained  by  the  taking,  with  in- 
tervening costs  and  losses,'  In  an  action  for  damages  for 
withholding  or  not  conveying  property,  a  tender  of  it  or  a 
part  of  it  or  a  conveyance  of  the  whole  or  a  portion  of  it  may 
be  allowed  at  the  trial  in  mitigation,  if  under  the  circnra- 
stancea  such  a  course  is  reasonable.'  But  this  cannot  be  done 
in  actions  of  assumpsit  for  breach  of  contract.'  By  a  wrongful 
conversion  of  property  a  cause  of  action  arises  which  cannot 
be  discharged  except  by  the  owner's  act,"  And  his  acceptance 
of  a  retiT-i  of  it  is  in  general  required  to  relieve  the  wrong- 
doer of  any  part  of  bis  liability  for  the  value;  but  as  damages 
in  trover  are  assessed  on  equitable  principles,  as  is  the  allow- 
ance of  mitigations  generally,  if  property  wrongfully  taken 
or  its  proceeds  have  been  applied  to  the  payment  of  the  plaint- 
iff's debts,  or  otherwise  to  his  use,  though  without  his  direc- 
tion or  consent,  such  application  may,  under  certain  circum- 

'KaleyT.  Shed,IOMet  817;  Low-  Stickneyv.  Allen,  10  Gray,  852.    See 

ell  T.  Parker,  id  BOft  Worman  t.  Kramer,  78  Pa.  SL  878 ; 

lOreenfleld   Bank   v.  Leavitt^  17  Dow  t.  Humbert,  91  tT.  a  SM. 
Pick.  1.  •Cliirk  v.  Hallock,  16  Wend.  607. 

■  Johanneeson  v.  BoTSchenln^  85       ^Yale  v.  Saunders,  16  Vt  248. 
Wia.  181.  »TowIe  t.  Lawrence,  SB  N.  H.  601. 

*  Lu<;aA  T.  Tmmbull,  15  Gray,  806 ;       •  Colby  v.  Reed,  99  U.  S.  66a 

Perham   v.  Coney,  117  MasB.    103;  "Livermore  v.  Northrup,  44  N.  Y. 

Barrelett  t.  Bellgard,  71  lU.  28a  107. 

(Norman  v.  Rogers  29  Ark.  865; 
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stances,  be  received  in  mitigation.  An  executor  de  son  tort 
may  show  that  he  has  applied  the  proceeds  of  the  property 
with  which  he  intermeddled  in  payment  of  the  debts  of  the 
deceased.^ 

§  157.  Same  subject.  Where  a  guardian  having  no  power 
to  commit  waste  by  cutting  and  removing  timber  unauthor- 
izedly  gave  a  license  to  another  to  commit  such  waste,  and  the 
latter,  with  the  former's  assent,  applied  the  proceeds  of  the 
timber  to  the  payment  of  taxes  upon  or  debts  against  the  in- 
fant's estate,  such  payments  were  allowed  to  be  shown  by  him 
in  mitigation.'  But  it  has  been  held  that  a  voluntary  pur- 
chaser from  an  executor  de  son  tort  when  sued  in  trover  by 
the  rightful  representative  cannot  show  in  mitigation  of  dam- 
ages that  since  his  purchase  the  executor  de  son  tort  has  paid 
debts  which  the  administrator  was  bound  to  pay  in  due  course  of 
administration.'  A  defendant  in  an  action  of  trespass  de  bonis 
asporiatis  who  is  a  mere  trespasser  cannot  take  any  benefit 
from  the  application  to  the  plaintiff's  use  of  property  seized 
by  him  without  the  latter's  express  or  implied  authority  or 
consent^  although  a  lien  held  by  a  third  party  thereon  is  sat- 
isfied.*   "One  who  has  wrongfully  taken  property  cannot 

iHonntford  v.  Gibson,  4  East,  441 ;  mortgagor  he  can  recover  only  the 
Saam  v.  Saam,  4  Watts,  4S3 ;  Hostler  amount  of  the  debt ;  or  if  the  goods 
^.  Scott,  2  Haywood,  179;  Cook  v.  be  sold  illegaUy  to  discharge  a  lien 
Sanders,  15  Rich.  68 ;  Hanson  v.  Her-  the  owner  T^an  recover  of  the  pur- 
rick,  100  Mass.  828 ;  Perry  v.  Chand-  chaser  only  the  value  of  the  goods, 
ier,  2  Cush.  287.  deducting  the  value  of  the  lien.    But 

'Probate  Court  ▼.  Bates,  10  Vt  we  hold  that  this  equity  or  right 

2S5;  Terry  t.  Black,  58  N.  Y.  185.  must  be  personal  to  the  defendant 

'Carpenter  v.  Going,  20  AUl  687.  himself;  that  is,  it  must  have  existed 

In  this  case  Dargan,  CL  J.,  said :  **  But  in  him  at  the  time  he  became  liable 

the  question  is  can  the  purchaser  to  the  action;  or  if  acquired  after- 

from  the  executor  de  wn  tori  be  wards  it  must  have  been  acquired  by 

stthstitated  to  this  equitable  defense  his  own  act ;  for  at  law  he  cannot  be 

that  the  executor  de  9on  tort  might  subrogated  to  the  equities  of  an- 

himself  make?   We  think  he  cannot,  other  which  have  sprung  up  after 

at  least  in  a  court  of  law.    We  do  the  liability  of  the  defendant  has  be- 

oot  intend  to  deny  the  common  say-  come  perfect" 

hig  that  trover  is  an  equitable  action  <  Bird  t.  Womack,  69  Ala.   800 ; 

and  that  the  plaintiff  can  recover  McMichael  v.  Mason,  13  Pa.  St  214 

<laniage8  only  to  the  extent  of  the  (wrongful  levy  by  sheriff);  DaUam 

injory  actuaUy  sustained;  as  if  the  v.  Fitler,  6  W.  &  S.  82a 
iDortgagee  bring  trover  against  the 
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mitigate  the  damages  by  showing  that  he  has  himself  applied 
the  property  to  the  owner's  use  without  his  consent ;  but  when 
the  property  has  been  so  applied  by  the  act  of  a  third  person 
and  the  operation  of  law,  that  fact  should  be  taken  into  the 
account  in  estimating  the  plaintiffs  damages."  ^  In  trover  by 
the  mortgagee  of  crops  against  a  purchaser  with  notice,  or  in 
a  special  action  for  damages  in  the  nature  of  trover,  the  un- 
authorized sale  and  conversion  being  admitted,  the  defendant 
cannot  prove  in  mitigation  of  damages  that  a  part  of  the  pro- 
ceeds of  the  sale  received  by  the  mortgagor  was  applied  by 
him  to  the  discharge  of  a  lien  for  rent  which  was  superior  to 
the  mortgage.* 

1  Higgins  T.  Whitney,  24   Wend,  resulting  from  it  had  been  sustained, 

879.  ai^d  the  plaintiffs  right  to  sue  had 

*  Keith  V.  Ham.  89  Ala.  590.  The  attached  before  the  alleged  payment 
court  say:  Had  this  action  been  to  the  landlord.  The  payment  was 
against  the  mortgagor,  there  would  not  made  by  the  defendant,  but  by 
have  been  more  force  in  the  position  the  mortgagor.  To  hold  that  he  is 
that  the  damages  should  be  miti-  entitled  to  a  credit  for  the  amount 
gated,  for  it  was  his  duty  to  discharge  would  be  to  subrogate  him  to  an 
the  landlord's  lien  for  rent;  or  had  equity  created,  if  it  exists  at  all,  by 
the  case  involved  the  general  owner-  an  act  with  which  he  had  no  connec- 
ship  of  the  property,  and  it  appeared  tion  and  to  give  him  the  benefit  of  a 
that  the  fruits  of  the  conversion  had  payment  which  he  has  not  made, 
been  applied  by  the  consent,  express  If  personal  property  is  sold  under 
or  implied,  of  the  plaintiff,  or  through  a  condition  that  the  title  shall  be  and 
legal  proceedings,  had  at  the  instance  remain  in  the  vendor  until  a  note 
of  a  third  person,  to  the  payment  of  given  for  the  purchase  piice  of  it 
his  debt,  or  in  relieving  his  property  is  fully  paid,  a  purchaser  of  a  part  of 
from  a  lien,  the  damages  recoverable  such  property  who  is  chargeable 
by  him  in  trover  might  be  mitigated  with  notice  of  the  contract  is  liable 
by  the  amount  thus  paid.  Bird  v,  to  the  original  vendor  for  the  value 
Woniack,  69  Ala.  892 ;  Street  v.  Sin-  of  the  property  purchased,  and  can- 
clair,  71  id.  110.  Or,  had  a  recovery  not  claim  a  mitigation  of  the  dam- 
been  had  in  favor  of  the  landlord  ages  because  the  money  he  paid  his 
against  the  defendant,  it  may  be  that  vendor  was  by  him  paid  to  the  owner 
evidence  of  that  fact  might  go  in  re-  and  indorsement  thereof  made  on 
duction  of  the  mortgagee's  damages,  the  note  he  held.  The  person  in 
But  here,  even  conceding  that  the  whom  the  title  was  had  a  right  to 
payment  was  in  some  sort  to  the  nd-  the  whole  security  until  his  demand 
vantage  of  the  plaintiff,  we  cannot  was  fully  paid.  That  was  not  affected 
conceive  how  that  fact  will  avail  the  by  the  diminution  of  the  debt  by 
defendant  in  this  action,  the  grav-  payments.  Defendant's  vendor  had 
amen  of  which  is  the  wrongful  pur-  no  right  to  dispose  of  the  property  in 
chase  and  possession.  Tlie  wrong  order  to  make  a  payment  The 
Wtis  fully  consummated,  the  in juiy  i^Tong  to  the  plaintiff,  resulting  from 
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Where  a  tax  collector  became  a  purchaser  at  a  sale  [241] 
made  by  him  the  sale  was  declared  voidable  in  trover  against 
him;  but  as  the  proceeds  were  applied  to  pay  the  plaintiff's 
tax  the  amount  so  paid  was  deducted  from  the  damages.^  So 
a  sale  by  a  sheriff  without  giving  notice  has  been  held  a  con- 
version, but  the  damages  should  be  only  the  diminution  of 
price  caused  by  such  omission.*  If  goods  are  tortiously  taken 
and  a  creditor  of  the  owner  afterwards  attaches  and  disposes 
of  them  according  to  law,  and  applies  the  proceeds  in  satis- 
faction of  a  judgment  against  the  owner,  such  proceeding  may 
be  shown,  not  as  a  justification  of  the  taking  but  in  mitigation 
of  damages.  This  is  because  it  would  be  palpably  unjust  for  the 
owner  to  receive  the  full  value  of  his  goods  in  their  appli- 
cation to  the  payment  of  his  debts,  and  afterwards  recover  that 
value  from  another  who  has  derived  no  substantial  benefit  from 
his  property.  This  rule  is  not  only  in  conformity  with  justice, 
but  has  the  sanction  of  authority.'    It  is  not  the  fact  of  the 

the  sale  and  conversion,  was  to  di-  trover  for  the  original  taking.    As 

mlnish  his  security.    If  the  proceeds  the   defendants    could    not   justify 

of  the  property  sold  had  paid  the  that  taking  by  any  return  upon  the 

whole  debt)  there  would  be  good  rea-  first  attachment  they  suffered  judg- 

Bon  for  mitigating  the  damages,  al-  ment    by   default,    but   they    were 

though  the  sale  took  place  before  the  allowed   to   show    the    subsequent 

debt  was  paid ;  but  under  the  facts  disposition  of  the  property  in  mit- 

the   mitigation    would   not   benefit  igation,  on  the  authority  of  previous 

plaintiff  because,  though  the  debt  due  cases  cited    Baldwin  v.  Porter,  12 

htm  was  lessened,  he  had  lost  an  Conn.  478 ;  Clark  v.  Whitaker,  19  id. 

equivalent  amount  of  property.  Mor-  880.    Referring  to  the  cases  in  New 

gan  V.  Kidder,  55  Vt  867.  York  denying  the  benefit  of  such 

^  Pierce  ▼.  Benjamin,  14  Pick.  856.  mitigation  to  the  wrong-doer  when 

'Wright   ▼.    Spencer,  1  Stewart,  the  sale  is  made  upon  process  sued 

676i  out  by  his  agency  or  for  his  benefit, 

» Cmtis  V.  Ward,  20  Conn.  204.    In  Waite,  J.,  said :     **  We  are  unable  to 

this  case  Ward,  an  attaching  cred-  yield  our  assent  to  the  correctness  of 

itar,  and  the  officer  who  executed  the  that  doctrine  as  applied  to  a  case  like 

^t,  were  defendants.    Ward  sued  the  present,  where  there  has  been  a 

OQt  an  attachment   and    attached  legal  appropriation  of  the  property, 

property,  after  ^rhich  that  writ  was  Ward,  the  defendant,  had   a  legal 

ftbandoned  and  the  indorsement  of  right  to  attach  the  goods  in  question ; 

Mrvice  eiaaed    Subsequently  a  new  and  as  they  were  subsequently  legal!  j^ 

fttfeochment  was  sued  out,  followed  appropriated  to  the  payment  of  the 

hy   judgment    and    execution,    on  plaintifiTs  debt,  he  has  in  that  way 

which  the  goods  were  sold.    The  de-  received  the  fuU  value  of  his  prop- 

tendant  in  the  execution  brought  erty.    The   defendants    admit    that 
Voul— 20 
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[242]  seizure  that  gives  the  defense,  but  that  it  has  been  seized 
under  such  circumstances  that  the  owner  has  had  or  could  have 
the  benefit  of  it.'  Bat  in  New  York,  as  the  law  is  settled,  to 
protect  the  wrong-doer  or  to  entitle  him  to  prove  such  sale  and 
application  of  proceeds  in  mitigation  the  seizure  must  be  at 
the  instance  of  a  third  person  and  not  at  the  instance  of  tho 
wrong-doer  or  upon  process  in  his  favor,'  Where  the  wrong- 
doer is  not  thus  excluded  by  the  policy  of  the  law  in  reproba- 
tion of  his  tort  from  the  benefit  of  such  mitigation  it  is 
generally  available  to  him,' 

If  animals  are  killed  throngh  negligence  it  is  the  duty  of 
their  owner,  if  their  carcasses  are  of  any  appreciable  value  for 
any  purpose,  to  use  such  measure  of  diligence  as  is  reasonable 
considering  the  circumstances  to  realize  for  them  all  they  are 
worth.  If  he  fails  to  do  so  their  net  value  must  be  estimated 
and  deducted  from  the  damages  claimed.* 

they  have  committed  a  trespass  in  which  was  apparently  a  similar  case, 
tnkJDg  the  goods ;  and  that  they  are  in  which  the  New  York  doctrine  was 
liable  to  pny  the  plaintiff  all  the  applied  and  mitigation  denied.  See 
damage  he  has  sustained  thereby.  Botes  v,  Courtwright,  8fl  IlL  518; 
aud  no  more.  These  are  for  the  Wanamaker  v.  Bowes,  86  Md.  43; 
original  taking  and  .detention  until  Squire  t.  Hollenbeck,  9  Pick.  551. 
the  second  attachment  Beyond  this  '  Ball  v.  Liney,  4S  N.  Y.  6. 
they  have  done  him  no  wrong.  He  '  Id. ;  Otis  t.  Jones,  SI  Wend.  SM ; 
has  DO  more  right  to  complain  of  a  Hanmer  r.  Wilsey,  17  Wend.  SI : 
second  attachment  than  he  would  if  Lyon  v.  Yates,  03  Barb.  287;  Peak 
made  by  any  other  creditor,  or  if  v.  Lemon,  1  I^ne.  390;  Higgina  v. 
there  had  been  no  previous  taking  of  Woitney,  34  Wend.  BTU ;  Sherry  v. 
the  property.  When  the  goods  were  Schuyler,  3  Hill,  204 ;  Ward  v,  Ben- 
attached  the  second  time  the  copy  son,  81  How.  Pr,  411;  Wehle  v, 
left  in  service  with  him  showed  their  Haviland,  43  id.  899 ;  Wehle  v.  But- 
situation.  It  was  then  at  hisoption  ]cr,48  id.  6;  61  N.  Y.  346. 
to  regain  the  possession  either  by  'Howard  v.  Cooper,  45  N.  H.  889 ; 
writ  of  replevin  or  by  the  payment  Doolittle  v.  McCullough,  7  Ohio  SL 
of  the  debt  upon  which  they  were  399;  Stewart  v,  Martin,  16  Vt  897; 
attached,  or  satfer  them  to  be  applied  Montgomery  v.  Wilson,  48  Vt  616w 
in  satisfaction  of  that  debt  Had  he  *  Case  t.  St  Louis  R.  Co.,  TO  Ho. 
obtained  his  goods  in  either  of  the  668;  Dean  t.  Chicc^o  &  N.  By.  Co.. 
former  modes  it  would  hardly  be  48  Wis.  805;  Georfeia  F.  R  Co,  v. 
claimed  that  he  could  afterwards  re-  Fullerton,  79  Ala.  398;  Illinois  Cea- 
cover  their  value  of  the  defendant  tral  R  Co.  v.  Finnegan,  31  IlL  646 ; 
The  same  result  ought  to  follow  if  he  Eoberls  v.  Richmond  &  D.  R  Cot, 
sulTer  them  to  be  applied  in  due  form  88  N.  C.  660;  Harrison  t.  Mbsouri  P. 
of  law  to  the  payment  of  his  debt"  By.  Co.,  88  Ma  020. 
See  Wehle  v.  Butler,  61  N.  Y.  340, 
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§158.  No  mitigation  when  benefit  not  derived  from  de- 
fendant.   There  can  be  no  abatement  of  damages  on  the 
principle  of  partial  compensation  received  for  the  injury  where 
it  comes  from  a  collateral  source,  wholly  independent  of  the 
<Iefendant,  and  is  as  to  him  res  int£r  alios  acta.    As  where  a 
man  whose  wife  was  killed  remarries;  the  pecuniary  value  of 
the  services  rendered  by  the  wife  of  the  second  marriagp  can- 
not avail  the  party  who  is  responsible  for  the  death  of  the 
first.*   A  man  who  was  working  for  a  salary  was  in-  [243] 
jared  by  the  negligence  of  the  carrier;  the  fact  that  the  em- 
ployer did  not  stop  the  salary  of  the  injured  party  during  the 
time  he  was  disabled  was  held  not  available  to  the  defendant 
sued  for  such  injury  in  mitigation;^  nor  does  the  gratuitous 
care  and  nursing  of  an  injured  plaintiff  relieve  the  party  who 
caused  the  injury  from  liability  for  their  worth.'    Nor  will 
proof  of  money  paid  to  the  injured  party  by  an  insurer  or 
other  third  person  by  reason  of  the  loss  or  injury  be  admis- 
sible to  reduce  damages  in  favor  of  the  party  by  whose  fault 
such  injury  was  done.*    The  payment  of  such  moneys  not 
being  procured  by  the  defendant,  and  they  not  having  been 
either  paid  or  received  to  satisfy  in  whole  or  in  part  his  lia- 
bility, he  can  derive  no  advantage  therefrom  in  mitigation  of 
damages  for  which  he  is  liable.    As  has  been  said  by  another, 
to  permit  a  reduction  of  damages  on  such  a  ground  would  be 
to  allow  the  wrong-doer  to  pay  nothing  and  take  all  the  bene- 
fit of  a  policy  of  insurance  without  paying  the  premium.*  The 

1  Davis  V.  Guarnieri,  45  Ohio  St  20  Fed.  Rep.  653;   Owens  v.  Balti- 

47a  more  &  O.  R  Ck)..  85  id.  715 ;  Weber 

*Ohio,  eta  R  Ca  V.  Dickerson,  59  v.  Morris,  etc.  R  Ca,  86  N.  J.  L.  218 ; 

Ind.  317.    But  see  ch.  88,  vol.  a  Harding  y.  Townshend,  48  Vt  586; 

'Pennsylvania  (!)a  v.  Marion,  104  Carpenter  y.  Eastern  Transp.  Ca,  71 

IwL  23a  N.  Y.  574 ;  Briggs  v.  New  York,  eta 

^Canningham  v.  Evansville,  etc  R  Ca,  72  N.  Y.  26 ;  Perrott  t.  Shearer, 

R.  Ca,  102  Ind.  478;  Hammond  v.  17  Mich.  48;  Yates  v.  Whyte,  4  Bing. 

Schiff,  100  N.  C.  161 ;  Baltimore  &  O.  N.  C.  272 ;   Kingsbury  v.  WestfaU, 

Ry.  Ca  V.  Wightman,  29  Gratt  481 ;  61  N.  Y.  856 ;  Aithorf  v.  Wolfe,  22 

Pittsbarg,  etc.  R  Ca  ▼.  Thompson,  N.  Y.  855;  Sherlock  v.  Ailing,  44  Ind. 

56  DL  188;  Texas  A  P.  Ry.  Ca  v.  184. 

I^  59   Texas,  674;    Hay  ward    v.  ^Mayne   on   Dam.  92;   Dillon  v. 

Cain,  105  Masa  218;  C*lark  v.  Wilson^  Hunt,  105  Mo.  154,  168,  quoting  the 

103  id.  219;  Propeller  Monticello  v.  whole  paragraph  of  the  text  as  it 

MoUisQin,  17  How.  152 ;  The  Yeager,  stood  in  the  first  editioa 
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same  principle  has  been  applied  to  life  insurance  in  recent  cases.' 
In  the  case  last  cited  in  the  note  the  writer  of  the  opinion  of 
the  house  of  lords  said  that  money  provisions  made  by  a  hus- 
band for  the  maintenance  of  hia  widow,  in  whatever  form,  are 
matters  proper  to  be  considered  by  the  jury  in  estimating  her 
loss  by  the  death  of  her  husband,  but  the  extent,  if  any,  to 
which  these  ought  to  be  imputed  in  reduction  of  damages 
must  depend  upon  the  nature  of  the  provision  and  the  posi- 
tion and  means  of  the  deceased.  When  the  deceased  did  not 
earn  his  own  living,  but  had  an  annual  income  from  property, 
one-half  of  which  has  been  settled  upon  his  widow,  a  jury 
might  reasonably  corae  to  the  conclusion  that,  to  the  extent 
of  that  half,  the  widow  was  not  a  loser  by  his  death,  and 
might  confine  their  estimate  of  her  loss  to  the  interest  which 
she  might  probably  have  had  in  the  other  half.  Very  differ- 
ent considerations  occur  when  the  widow's  provision  takes 
the  shape  of  a  policy  on  his  own  life  effected  by  a  man  in  the 
(position  of  the  deceased,  whose  earnings  were  $75  a  month, 
and  who  left  no  estate.  "  The  pecuniary  benefit  which  accrued 
to  the  respondent  from  his  premature  death  consisted  in  the 
accelerated  receipt  of  a  sum  of  money,  the  consideration  for 
which  had  already  been  paid  by  him  out  of  his  earnings.  In 
such  a  case  the  extent  of  the  benefit  may  fairly  be  taken  to 
be  represented  by  the  use  or  interest  of  the  money  during  the 
period  of  acceleration ;  and  it  was  upon  that  footing  that  Lord 
Campbell '  suggested  to  the  jury  that,  in  estimating  the  wid- 
ow's loss,  the  benefit  which  she  derived  from  acceleration 
might  be  compensated  by  deducting  from  their  estimate  of 
the  future  earnings  of  the  deceased  the  amount  of  premiums 
which,  if  he  bad  lived,  he  would  have  had  to  pay  out  of  his 
earnings  for  the  maintenance  of  the  policy,"  On  the  same 
principle  it  would  be  no  defense  in  an  action  by  an  annuitant 
or  any  other  creditor  that  the  value  of  the  annuity  had  been 
recovered  against  the  plaintiff's  attorney  in  an  action  for  negli- 
gence in  its  negotiation,  or  that  the  sheriff  had  been  forced  to 
pay  the  debt  in  an  action  for  an  escape.'    And  where  a  number 

1  Western  &  A.  H.  Ca  v.  Meigs,  74  S  In  Hicka  v.  Newport,  etc  Ey.  Col, 

Ga.  S57;  Grand  Trunk  Ey.  v.  Beck-  4  B.  &  &  403,  n. 

etc  la  Can.  Sup.  Cl  718 1  S.  C,  13  >Mayne  on  Dam.  03;    Hunter  v. 

Ont  App.  174 ;  Grand  Trunk  Ky.  Ca  King.  4  B.  &  Aid.  809. 
V.  Jeiminga,  13  App.  Caa.  (1668),  6Cia 
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of  plaintiffs  sued  for  damages  resulting  from  delaying  their  ship 
it  was  held  to  be  no  ground  for  reducing  the  amount  that 
some  of  these  plaintiffs  had  been  benefited  by  getting  an  in- 
crease of  passengers  in  another  ship;  the  court  said  the  result 
would  have  been  the  same  if  there  had  been  only  one  plaintiff 
who  owned  both  ships.^  So  general  benefits  resulting  to  a 
plaintiff  from  the  erection  and  proximity  to  his  property  of 
defendant's  mill  are  no  ground  for  a  reduction  of  the  damages 
the  plaintiff  suffers  by  the  overflowing  of  his  land  from  the 
defendant's  dam.^  And  in  an  action  by  the  master  for  [244] 
sedoction  of  his  servant  evidence  that  the  defendant  offered 
to  marry  the  girl  is  not  admissible  in  mitigation,'  In  an  ac- 
tion against  one  of  several  co-trespassers  evidence  of  payments 
by  any  one  of  them,  though  not  received  in  full  satisfaction,  is 
admissible;  they  are  payments  made  on  account  of  the  injury 
by  those  primarily  liable ;  full  satisfaction  from  either  would 
discharge  all  and  partial  compensation  should  have  this  effect 
pro  tanio.*  An  offer  by  a  wrong-doer  to  purchase  property 
which  has  been  injured  at  a  price  put  upon  it  by  a  third  per- 
son cannot  be  proven.*  In  a  suit  to  recover  for  the  breach  of 
a  contract  to  furnish  employment  the  defendant  may  show 
that  wages  have  been  obtained  from  other  parties.' 

§  159.  Fuller  proof  of  the  res  gestae  In  trespass^  negli- 
gence^ etc.  Mitigation  of  damages  frequently  results  from 
fuller  proof  of  the  res  gestae j  or  the  disclosure  of  some  peculiar 
or  exceptional  features  pertaining  to  the  particular  case,  mak- 
ing it  apparent  that  the  plaintiff's  injury  is  less  than  it  w^ould 
otherwise  appear  to  be  or  that  defendant  is  less  culpable.  A  de- 
fendant in  mitigation  of  damages  for  assault  and  battery  may 
rely  on  the  res  gestw  although  if  pleaded  it  would  amount  to  a 
justification  and  require  a  special  plea.^  It  has  been  held  tbat 
in  an  action  for  breach  of  a  marriage  promise  it  may  be  shown 
that  the  defendant's  family  disapproved  of  the  match  on  the 

iHayne  on  Dam.  02;   Jebeen  v.  ^Chamberlin  v.  Murphy,41  Vt  110. 

East  &  W.  India  Dock  Ckx,  L.  R  10  »  Mayor  v.  Harris,  75  Ga.  761. 

CP.aoa  «Owen  V.  Union    Match   Ca,  48 

^See  Francis  v.  SchoeUkopf.  58  N.  Mich.  84a 

Y.  152 ;  Marcy  v.  Fries,  18  Kan.  85a  ^  Byers  v.  Horner,  47  MdL  28 ;  Rus- 

'IngersoU  v.  Jones,  5  Barh.  661.  sell  v.  Barrow,  7  Port  106.    But  see 

See  White  v.  Murtland,  71  III  250.  Watson  v.  Christie,  2  Bos.  &  P.  224. 
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ground  that  this  would  diminish  the  happiness  of  the  union.' 
It  may  be  shown  in  such  an  action  that  the  defendant  was 
afflicted  with  an  incurable  disease  at  the  time  of  the  breach.' 
But  it  has  been  ruled  that  the  jury  cannot  consider  in  mitiga- 
tion the  possible  consequences  of  marrying  the  defendant  aris- 
ing from  a  want  of  that  love  and  affection  which  a  husband 
should  have  for  his  wife.* 

In  trespass,  under  a  plea  of  not  guilty,  it  has  been  held  that 
the  defendant  might  show  title  in  himself  to  confine  the  plaint- 
iff's recovery  to  the  quantity  of  his  interest.*  In  an  action  to 
recover  for  damages  done  by  cattle  it  may  be  shown  that  the 
animals  got  upon  plaintiff's  land  by  reason  of  the  defective- 
ness of  his  fence.*  An  officer  against  whom  an  action  is 
brought  for  entering  the  plaintiff's  house  and  assaulting  him 
may  show  in  mitigation,  but  not  to  prove  the  entry  lawful, 
that  be  entered  for  the  purpose  of  making,  and  did  in  fact 
make,  service  under  an  attachment,  although  the  attachment 
[245]  was  unlawful  by  reason  of  the  writ  not  having  been  re- 
turned into  court.'  Where, inconsequence  of  the  defendant's 
embankment,  the  flood  waters  of  a  river  were  pent  up  and 
flowed  over  the  plaintiff's  land  and  it  appeared  that  had  the 
embankment  not  been  constructed  the  waters  would  have 
flowed  a  different  way,  but  would  have  reached  his  land  and 
done  damage  to  a  lesser  extent,  it  was  held  that  the  measure 
of  damages  was  the  difference  between  the  two  amounts.'  And 
in  an  action  for  a  nuisance  in  erecting  mills  and  maintaining 
a  steam-engine  and  furnaces  in  the  vicinity  of  the  plaintiff's 
dwelling,  the  defendant  was  held  entitled  to  show  the  general 
character  of  the  neighborhood,  the  various  kinds  of  business 
carried  on  there,  and  the  class  of  tenants  by  whom  dwelling- 
houses  in  that  vicinity  were  in  general  occupied,  and  also  the 
probable  disadvantage  and  loss  to  the  plaintiff  from  an  inabil- 

l  IrviDg  V,   Greenwood,  1   G  &  P.  Won.     EeTUoIds  v.   Pliillips,   13    III 

850.  A  pp.  657;  Dunlapv.  Snyder,  17  Barlx 

^Sprogue  T.  CmiK,  SI  HL  560.  661. 

"  Piper  r.  Einggbury.  48  VL  480.  •  Young  v.  Hoover,  4  Cranch  C.  a 

*  Ballard  v.  Leavell,  5  Call,  5BI.  187. 

In  an  action  o(  trespass  for  killing  ^  Paine  v.  Fair,  118  Mass.  74. 

a  dog  evidence  of  liis   bad    habits  '  Workman  t.  Great  Nortliem  Ry. 

other  thnn  aiich  as  are  pleaded  in  jus-  Co ,  83  L.  J.  (Q.  B.)  279. 
tifi.;ation  may  be  proven  iu  loitiga- 
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ity  to  rent  his  houses,  if,  in  consequence  of  the  destruction  or 
removal  of  the  defendant's  mills,  there  were  no  longer  work- 
men to  whom  they  could  be  leased.*  The  concurrence  of 
other  causes  with  the  defendant's  acts  in  creating  a  nuisance 
may  also  be  shown  in  mitigation.^ 

On  an  assessment  of  damages,  after  a  default  in  an  action 
for  negligence,  the  defendant  for  mitigation  and  to  reduce 
them  to  a  nominal  sum  may  show  that  there  was  no  negli- 
gence; for  this  purpose  it  is  immaterial  whether  the  charge  is 
of  injury  to  person  or  property  or  that  the  damages  are  entire 
and  indivisible.'  A  total  or  partial  want  or  failure  of  consid- 
eration, on  the  same  principle,  may  be  shown  in  an  action 
upon  contract,^  or  any  defense  arising  out  of  the  plaintiff's 
cause  of  action  itself,  as  where  the  action  is  for  the  price  of 
labor  or  of  a  commodity  and  defects  are  proved.*  And  in 
many  English  cases  this  defense  is  recognized  where  ac-  [346] 
cording  to  the  general  course  of  American  decisions  the 
broader  defense  of  recoupment  would  be  allowed.* 

§  160.  Official  neglect.  In  actions  for  neglect  of  duty  or 
misconduct  of  ministerial  ofBcers  affecting  parties  entitled  to 
call  on  them  for  service,  or  for  whom  such  officers  are  re- 
quired by  law  to  perform  duties,  as  well  as  in  like  actions  by 
employers  against  agents  and  attorneys,  the  general  rule  is 
that  the  injured  party  is  entitled  to  compensation  commen- 
surate with  his  actual  loss.'  Where  such  neglect  or  miscon- 
duct results  in  a  failure  to  collect  a  debt  or  impairs  an  existing 
security,  and  the  priina  facie  loss  is  the  amount  of  the  debt, 
ordinarily  any  evidence  is  properly  defensive  or  receivable  in 

iCaU  y.  AUen,  1  AUen.  137.    See  ler  v.  Close,  5  C  &  P.  387 ;  Sinclair  v. 

IVucis  ▼.  SchoeUkopf,  58  N.  Y.  152.  Bowles,  9  B.  &  C.  92 ;  Tliornton  v. 

'Sherman    v.    Fall    River    Iron  Place.  1  M.  &  Rob.    218;  Kelly  v. 

Works,  5  Allen,  2ia  Bradford,  83  Vt  85 ;  McKinney  v. 

'Batchelder    v.  Bartholomew,  44  Springer,  8  Ind.  59;  Allen  t.  McKib- 

Conn.  494.  bin,  5  Mich.  449 ;  Wood  v.  Schettler, 

« Darnell  v.  WUliams,  2  Stark.  166 ;  28  Wi&  501. 

Simpson  v.  Clarke,  2  C,  M.  &  R  842.  ^  Street  v.  Blay,  2  R  &  Ad.  456 ; 

^CrookBhank  v.  Siallory,  2  Greene  Parson  v.  Sexton,  4  C.  R  899;  Poul- 

(lowa),  257 ;  Basten  v.  Butter,  7  East,  ton  v.  Lattimore,  9  B.  &  C.  259 ;  Mon- 

479;  Famsworth  v.  Gkirrard,  1  Camp,  del  v.  Steel,  8  M.  &  W.  858;  Dawson 

88;  Denew  v.  Daverell,  3  Camp.  451 ;  v.  CoUis,  10  C.  B.  52a 

BaUiie  V.  Kell,  4  Bing.  N.  C,  638 ;  Cub-  ?  Amy  v.  Supervisors,  11  WaU.  136. 
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mitigation  which  negatives  that  loss  either  wholly  or  in  part.* 
So  a  sheriff  in  an  action  for  escape  or  any  neglect  in  respect 
to  an  execution  may  show  in  mitigation  that  the  execution 
debtor  was  wholly  or  partially  insolvent;  that  if  due  diligence 
had  been  used  the  whole  judgment  or  some  part  would  have 
remained  unsatisfied.^ 

There  is  an  apparent  exception  to  the  general  proposition 
that  the  party  injured  shall  only  recover  his  actual  loss  in  the 
case  of  ministerial  oflBcers  through  whose  diligent  action  the 
party  interested  must  realize  a  debt  or  come  into  possession 
of  a  right.  Where  a  sheriff  suffers  an  escape  on  final  process 
or  fails  to  collect  and  return  an  execution,  or  to  perform  a 
peremptory  duty  to  levy  a  tax  or  the  like,  it  is  generally  held 
that  the  fact  that  the  debt  is  still  safe  and  collectible  by  a 
repetition  of  the  resort  to  the  defendant  officially  is  no  de- 
[247]  fense;'  otherwise,  as  Watson,  J.,  said:*  "If  the  officer 
is  sued  for  a  neglect  of  duty  he  can  say  the  defendant  had  no 
property  out  of  which  he  could  collect  the  money,  and  that, 
it  is  conceded,  is  a  good  defense ;  or  he  can  say  he  has  prop- 
erty out  of  which  you  can  still  collect  it,  and  therefore  noth- 
ing but  nominal  damages  can  be  recovered."  He  adds :  "  The 
second  execution  issued  upon  the  same  judgment  would  admit 
of  the  same  defense,  and  so  on  as  often  as  they  might  bo  is- 
sued, provided  the  judgment  debtor  did  not  in  the  meantime 
get  rid  of  his  property."  *  In  an  action  against  a  supervisor  of 

» Van  Wart  v.  WooUey,  8  B.  &  C.  Curtiss,  1  HiU.  275 ;  Pardee  v.  Rob- 

439 ;  Allen  v.  Suydam,  20  Wend.  321 ;  ertson,  6  id.  550 ;  Bowman  v.  CJornell, 

Russell  V.  Turner.  7  Johns.  189 ;  Rus-  39  Barb.  69 ;  Dunphy  v,  Whipple,  25 

sell  V.  Palmer,  2  Wils.  325 ;  Stowe  v.  Mich.  10. 

Bank  of  Cape  Fear,  8  Dev.  408.  »  Ledyard  v.  Jones,  7  N.  Y.  550 ; 

^'  Kellogg  V.  Manro,  9  Johns.  800 ;  Bank  of  Rome  v.  Curtiss,  1  Hill,  275 ; 

Patterson  v.  Westervelt,   17  Wend.  Pardee  v.  Robertson,  6  id.  550 ;  Kel- 

543 ;  Hootman  v.  Shriner,  15  Ohio  logg  v.  Manro,  9  Johns.  300 ;  Arden 

St  43;    Ledyard  v.  Jones,  7  N.  Y.  v.  Goodacre,  11  C.  R  371;  Moore  t. 

550;  People  v.  Lott,  21  Barb.  130;  Moore,  25    Beav.    8;    Hemming    v. 

Brooks  V.  Hoyt,  6  Pick.  468 ;  Shack-  Hale,  7  C.  R  (N.  a)  487 ;  Macrae  v. 

ford  V.  Goodwin,  13  Mass.  187;  Nye  Clarke,  L.  R.  1  C.  P.  403;  Goodrich 

V.  Smith,  11  Mass.  188;  Lush  v.  Falls,  v.  Starr.  18  Vt  227;  State  v.  Hamii- 

63  N.  C.  188 ;  West  v.  Rice,  9  Met  ton,  38  Ind.  502 ;  Hodadon  v.  Wilkins, 

564:    State  v.   Baden,   11  Md.   317;  7  Ma  113;  Weld  v.  Bartlett,  10  Masa. 

State  V.  Mullen,  50  Ind.  598 ;  Coe  v.  470. 

Peacock,  14  Ohio  St  187;  Cooper  v.  *  Ledyard  v.  Jones,  7  N.  Y.  650. 

Wolf,  15  id.  523;  Bank  of  Rome  v.  *But  see  Tempest  v.  Linley,  Clay- 
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a  town  who  was  required  by  law  to  assess  the  damages  which 
had  been  allowed  the  plaintiff  for  property  taken  for  public 
use,  and  who  had  omitted  to  do  so,  it  was  held  that  the  su- 
pervisor was  personally  liable  for  the  whole  amount  which 
the  plaintiff  had  been  unable  to  obtain  by  reason  of  the  refusal 
to  perform  his  duty.*  "  It  cannot  be  assumed,"  say  the  court, 
"that  the  defendant  would  be  taught  by  the  result  of  one  ac- 
tion and  proceed  to  do  his  duty,  and  thus  avoid  another.  The 
plaintiff  is  not  to  be  thus  put  off.  The  defendant's  miscon- 
^iuct  has  deprived  him  of  obtaining  his  money,  and  the  de- 
fendant must  answer  to  the  whole  injury  which  he  has  occa- 
sioned." *    This  rigorous  severity  is  exceptional  and  based  [248] 

ton,  34;  Norris'  Peake,  608;  Stevens  difficulty  in  followiDg  either  of  these 
V.  Rowe,  8  Denio,  327.  cases  as  authority,  even  where  the 
*  Clark  V.  Miller,  54  N.  Y.  528^  facts  and  circumstances  were  iden- 
nntbe  overruled  case  of  Stevens  tically  the  same;  and  I  am  by  no 
y.  Rowe,  8  Denio,  827,  which  was  an  means  disposed  to  extend  them  as 
actionagainstasheriff  for  neglecting  authority  to  cases  which  admit  of  a 
to  return  an  execution,  Beardsley,  J.,  plain  distinction  in  matter  of  fact 
said:  ^At  common  law  no  action  The  decision  in  The  Bank  of  Rome 
%  for  such  violation  of  duty,  al-  v.  Curtiss  was  said  to  be  in  accord- 
though  the  sheriff  might  be  attached  ance  with  the  iiile  laid  down  in  two 
and  punished  for  it  I  admit,  how-  cases  adjudged  in  Massachusetts; 
ever,  that  under  the  statute  an  ac-  but  as  I  read  those  cases  tliey  have 
tioD  may  be  maintained  for  such  no  application  to  such  a  state  of 
miGconduct,  and  in  which  the  party  facts  as  was  shown  to  exist  in  The 
aggrieved  is  entitled  to  recover  *  for  Bank  of  Rome  v.  Curtisa  In  that 
the  damages  sustained  by  him*  (2  case  it  appeai'ed  that  the  debt  had 
R  S.  440,  §  77 ;  Pardee  v.  Robertson,  not  been  lost,  although  its  collection 
^  Hill,  550).  The  amount  to  be  re-  had  been  delayed  by  the  neglect  of 
covered  is  thus  prescribed  by  the  the  sheriff ;  for  the  proof  shows  that 
statute,  which  is  'the  damage  sus-  the  debt  was  still  safe  and  collect- 
tained'  by  such  violation  of  duty,  ible.  Yet  the  court  held  that  the 
w^hatever  the  amount  may  be.  The  sheriff  was  liable  for  the  full  amount 
foil  amount  to  be  levied  and  made  of  the  execution  in  his  hands.  I  am 
OD  the  execution  is  not  necessarily  unable  to  see  any  such  rule  laid  down 
i^Koverable,  although  prima  facie  in  either  of  the  Massachusetts  cases, 
^t  may  be  the  just  measure  of  In  the  first  of  these  cases  in  order  of 
I'eparation  where  nothing  is  shown  time  (Weld  v.  Bartlett,  10  Mass.  474), 
to  induce  a  belief  that  the  i*eal  loss  Parker,  J.,  said  that  where  an  officer 
of  the  aggrieved  party  is  less  than  had  neglected  to  do  his  duty,  so  that 
that  amount"  After  referring  to  the  effect  of  the  judgment  appears  to 
^  i»eiB%  deci4ed  in  Pardee  v.  Hob-  be  lost,  the  jt  d  mont  in  the  suit  so 
ertson,  supra,  and  in  Bank  of  Rome  rendered  ineffectual  is  prima  facie 
^'  Curtiss,  1  Hill,  275,  he  continued :  evidence  of  the  measure  of  injury 
"I  must  say  that  I  should  find  great  which  the  plaintiff  has  sustained ; 
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on  considerations  of  policy  to  insure  the  active  diligence  of 
BacboiBcers;  it  is  in  fact  punitive  in  its  nature  and  object. 
In  the  case  next  referred  to,  however,  the  rule  was  applied  to 

an  officer  who  by  an  error  of  judgment  omitted  to  assess  a 

but  it  may  be  met  by  evideoce  of  the  case  now  to  be  decided  the  fact  was 

ioability  of  the  debtor  to  pay.'    The  otlierwiae.    The  proof  slioned  that 

other   CDEe  (Young  v.  HoHmer,  II  the  money  had  not  been  collected; 

Mass.    89)    is    equally   explicit,  and  although,  if  the  judgment  was  a  lien 

malies  the  sheriS  liable  for  the  en-  on  real  estate  in  the  county  of  Oa- 

tire  debt;    because  'tlie  benefit  of  wego,  ae  the  plaintiff  oiTered  to  ehow, 

the  judgment  to  the  n-hole  amount  tlie   Bherifif   might  have  made  the 

of  it  is  to  be  presumed  loet  by  the  amount  as  required  hy  the  execu- 

negligence  of  the  ofBcer.'   This  prin-  tion.    ...    If  the  sheriff  sliould  be 

ciple  can  surely  have  no  bearing  on  compelled  to  pay  the  full  amount  of 

a  case  in  which  it  appears  that  the  the  execution,  for  the  reason  that  the 

judgment  had  not  been  lost,  but  was  judgment  was  a  lieu  on  real  eatat« 

Jtill  safe  and  collectible.    In  Kellogg  out  of  which  the  money  might  have 

p.  Manro,  S  Johns.  800.  which  was  been  collected,  oe  was  offered  to  be 

aJso  cited  as  sustaining  The  Bank  of  proved  on  the  part  of  tlie  plaintiffs, 

Home  T.  Curtiss,  the  rule  is  stated  as  he  would  be  entirely  remediless.    He 

in  the  Massachusetts  cases.    It  was  could  not  enforce  the  judgment  and 

said  to  be  too  plain  for  discussion  execution  for  his   own  indemnity, 

that  the  plaintiff  might  recover  be-  but  must  stand  the  entire  loss.     This 

yoad  nominal  damages.     '  He  is  en-  would  be  too  uevere  where  the  debt 

titled,'  say  the  court,  'prima  facie,  is  still  safe  and  the  only  injury  bub- 

to  recover  bin  whole  debt,  whicli  it  tained  has  resulted  from  mere  delay. 

presumed  to  be  loet  by  the  escape.'    I  Itisjusttliat  the  sheriff  should  make 

make  no  objection  to  this  rule  in  any  the  party  good   by  paying  all   the 

action  brought  against  an  officer  for  damages  auf^tained  by  him;  and  so 

the  violation  of  euch  a  duty.    Prima  is  tlie  statute  on  which  the  action  is 

fiicie  it  may  well  be  taken  that  the  founded ;  but  to  go  beyond  this  seems 

whole  debt  haa  been  loet  by  the  neg-  to   me  quite  too    rigorous.    Prima 

ligence  of  the  officer ;  and  if  such  be  facie  the  sheriff  is  liable  for  the  full 

tliefact,it  is  most  just  that  he  should  amount  of  the  execution   debt,  as  it 

pay  the  full  amount    But  when  the  is  presumed  to  have  been  lost  by  his 

proof  shows  that  the  debt  has  not  neglect    This,  in  my  estimation,  is 

been  lost,  altliough  the  collection  has  not  a  very  violei:t  presuni,->tiou,  but 

been  delayed,  and  that  it  is  stil!  safe  still  may  be  just  in  regaid   lo  tliu 

rtnd  collectible.  It  seems  to  me  en-  officer  who  is  in  default    But  when 

;irely  clear  that  the  rule  laid  down  it  is  shown  that  the  debt  has  not 

in  the  Massachusetts  cases  and  in  l^een  lost  there  is  no  room  for  pre- 

EelloKg   v.   Manro    Is  wholly   inap-  sumption,  and  the  prima  fade  case 

plicabte.     ...     In  Pardee  v.  Rob-  no  longer  exists.     By  the  statute  the 

artson  it  was  proved  that  the  sheriS  measure  of  the  recovery  is  the  '  dam- 

liad  actually  collected  the  full  amount  ages    sustained,'    which,    presump- 

Df  the  execution ;  the  money  still  re-  tirely,  I  admit  is  the  full  amount  of 

maining  in  his  bands.    But  in  the  the  execution.    But  the  sheriff  may 
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tax  for  a  sum  dae.  He  omitted  to  do  it  because  he  believed 
the  law  requiring  it  was  unconstitutional.  The  court  say  hon- 
est ignorance  does  not  excuse  a  public  officer  for  dis-  [249] 
obeying  the  law.*  It  will  exempt  him  from  punitive  dam- 
ages. In  a  case  for  escape  Jarvis,  C.  J.,  said:  "The  rule 
might  be  supposed  to  operate  unjustly  towards  the  sheriff 
where  the  execution  debtor  has  the  means  of  paying  the  debt 
at  the  moment  of  the  escape  and  still  continues  notoriously  in 
solvent  circumstances.  In  this  case  the  value  of  the  custody 
was  the  amount  of  the  debt,  and  the  plaintiff  will  be  entitled 
to  recover  substantial  damages.  It  is  true  that  the  recovery 
of  such  damages  will  not  satisfy  the  execution ;  and  the  debtor 
may  be  retaken  by  the  plaintiff;  for  the  debtor  cannot  take  ad- 
vantage of  his  own  wrong  and  avail  himself  of  the  recovery 
against  the  sheriff.  On  the  other  hand,  the  sheriff  is  not  dam- 
nified, for  he  may  retake  the  debtor  or  recover  against  him  by 
action  the  amount  he  has  been  compelled  to  pay."  ^  Where 
the  officer  fails  to  collect  an  execution  from  a  debtor  who  is 
"  notoriously  in  solvent  circumstances,"  and  continues  so,  there 
is  no  wrong  done  the  execution  debtor,  as  in  an  escape,  to  give 
the  sheriff  any  action  against  him;  nor  do  the  authorities  in 
this  class  of  actions  proceed  on  the  theory  that  such  a  recov- 
ery against  the  sheriff  transfers  the  judgment  debt  to  him. 
Hence  the  recovery  of  the  full  amount  of  the  judgment  or 
other  demand  against  an  officer  who  has  neglected  to  do  [250] 
some  act  which  would  have  enabled  the  party  interested  to 
realize  at  once,  the  debtor  being  still  solvent,  or  the  debt  not 
being  wholly"  lost  by  the  default,  is  not  a  measure  of  damages 
which  is  strictly  compensatory.  To  the  extent  of  the  actual 
value  of  the  debt  in  respect  to  which  the  negligence  occurred 
at  the  time  of  the  recovery  against  the  officer,  the  plaintiff  is 
over-compensated  when  he  has  recovered  from  the  oilicer  the 
full  amount.  Exclusion  of  proof  of  "that  value  in  mitigation 
cannot  rest  on  the  argument  that  its  reception  and  considera- 
tion would  deprive  the  creditor  of  any  compensation  for  act- 
ual loss. 

niitigate  the  amount  not  simply  by  i  Clark  v.  Miller,  54  N.  Y.  528.    See 

showing  his  inability  to  collect  the  Dow  t.  Humbert,  infra,  note. 

money,  but  by  proof  that  Uie  debt  is  ^  Arden  v.  Goodacre,  11  C.  &  871. 
stOl  safe  and  ooUectibie." 
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§  161.  Modification  of  the  old  rule.  The  supreme  court  of 
the  United  States  *  has  limited  the  application  of  this  rigor- 
ous rule  against  oflScers.  The  action  was  for  neglect  of  duty 
by  the  defendants  as  supervisors  in  refusing  to  place  upon 
the  tax  list  as  required  by  a  statute  the  amount  of  two  judg- 
ments recovered  by  the  plaintiff  against  the  town.  The  debtor 
being  a  township,  it  was  presumed  that  its  taxable  property 
continued  the  same  as  when  the  levy  should  have  been  made. 
Miller,  J.,  said :  "The  single  question  presented  is  whether 
these  officers,  by  the  mere  failure  to  place  on  the  tax  list 
when  it  was  their  duty  to  do  so  the  judgment  recovered  by 
the  plaintiff  against  the  town  became  thereby  personally  liable 
to  the  plaintiff  for  the  whole  amount  of  said  judgment  with- 
out producing  any  other  evidence  of  loss  or  damage  growing 
out  of  such  failure.  It  is  not  easy  to  see  upon  what  principle 
of  justice  the  plaintiff  can  recover  from  the  defendants  more 
than  he  has  been  injured  by  their  misconduct.  If  it  were  an 
action  of  trespass  there  is  much  authority  for  saying  that  the 
plaintiff  would  be  limited  to  actual  and  compensatory  dam- 
ages unless  the  act  were  accompanied  with  malice  or  other 
aggravating  circumstances.  How  much  more  reasonable  that 
for  a  failure  to  perform  an  act  of  official  duty,  through  mis- 
take of  what  that  duty  is,  that  the  plaintiff  should  be  limited 
in  his  recovery  to  his  actual  loss,  injury  or  damage.  Indeed, 
where  such  is  the  almost  universal  rule  for  measuring  dam- 
ages before  a  jury  there  must  be  some  special  reason  for  a  de- 
[251]  parture  from  it.  .  .  .  The  expense  and  cost  of  the 
vain  effort  to  have  the  judgment  placed  on  the  tax  list;  the 
loss  of  the  debt,  if  it  had  been  lost ;  any  impairment  of  the 
efficiency  of  the  tax  levy,  if  such  there  had  been ;  in  short,  any 
conceivable  actual  damage, —  the  court  would  have  allowed  if 
proved.  But  plaintiff,  resting  solely  on  his  proposition  that 
defendants  by  failing  to  make  the  levy  had  become  his  debtors 
for  the  amount  of  his  judgment,  asked  for  that,  and  would 
accept  no  less."  The  court  reached  the  conclusion  "that  in 
the  absence  of  any  proof  of  actual  damage  .  .  the  defend- 
ants were  liable  to  nominal  damages  and  to  costs,  and  no 
more."  *    In  a  later  case  which  was  very  aggravated,  the  de- 

1  Dow  V.  Humbert,  91  U.  S.  294.         soundness  of  this  conclusion :  "  Coun- 

2  Judge  MiUer  thus  vindicates  the    sel  for  plaintiff  relies  mainly  on  the 
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fen  dants  having  refused  to  obey  a  mandamtcs  to  collect  the 
amount  of  a  judgment  by  adding  it  to  the  tax  roll,  the  court 
arIlo%ved  the  plaintiff  his  counsel  fees  and  costs.^ 


cI^Lms    of  decisions  in  which  sheriffs  not  the  only,  mode  of  enforcing  sat- 

hsLx^^    been  held  liable  for  the  entire  isf action  of  a  judgment  for  money. 

JLad^^-znent   for   failing    to   perform  It  was  a  very  simple,  a  very  speedy, 

tbfc^iar    duty  when  an  execution  has  and  a  very    effectual    mode.     The 

be^c*n    placed  in  their  hands.    The  de-  debtor  being  arrested  on  a  capias, 

cisiozBs  on  this  subject  are  not  har-  which  was  his  first   notice  of  the 

nBoxiftious;  for  while  it  has  been  gen-  action,  was  held  a  prisoner,  unless  he 

^f^i.Ily  held  that  on  a  failure  to  arrest  could  give  bail,  until  the  action  was 

%^^  defendant  on  a  capias^  or  levy  an  tried.    If  he  gave  bail,  and  judgment 

e^^ec^Yition  on  his  property,  or  to  al-  went  against  him,  his  bail  must  pay 

lo-vir  liim  to  escape  when  held  a  pris-  the  debt,  or  he  could  be  re-arrested 

^^^^^^'^  the  amount  of  the  debt  is  the  on  a  capias  ad  satisfaciendum;  and, 

P**'^8iiinptive  measure  of  damages,  it  if  he  had   given  no  bail,  he   was 

^^A     been  held  in  many  courts  that  holden  under  this  second  writ  until 

t«*i«  xnay  be  rebutted,  or  the  damages  tlic  money  was  paid.    To  permit  him 

'^^^oed  by  showing  that  the  pris-  to  escape  was  in  effect  to  lose  the 

^'*^*'     has  been  re-arrested,  or    that  debt ;  for  his  body  had  been  taken  in 

t«^e«^  is  sufiicient  property  subject  to  satisfaction  of  the  judgment    Inas- 

^^y  to  satisfy  the  debt,  or  other  mat-  much  as  the  object  of  keeping  the 

^^^  Allowing  that  the  plaintiff  has  not  defendant  in  prison  was  to  compel 

"^^Atained  damages  to  the  amount  of  the  payment  of  the  debt,  through  his 

^^  judgment    This  whole  subject  is  desire  to  be  released,  the  plaintiff  was 

lullj-  <]igcus8ed  in  Sedg.  on  Damages,  entitled  to  have  him  in  custody  every 

^^~^25.    Richardson  v.    Spencer,  6  hour  until  the  debt  was  paid.    It  is 

^'^^o,    13^    But  without  going   into  also  to  be  considered  that,  for  every 

•»^is  ^lisputed  question  we  are  of  opin-  day's  service  in  keeping  the  prisoner, 

^^^  that  those  cases  do  not  furnish  the  sheriff  was  entitled  to  compensa- 

^*^e  rule  for  the  class  to  which  this  tion  by  law  at  the  hands  of  the  cred- 

^^<>iiK8.  itor.    Williams  v.  Mostyn,  4  M.   & 

**The  sberi£t  under  the  laws  of  W.  146 ;  Williams  v.  Griffith,  3  Exch. 

^^gland,  was  an  oflScer  of  great  dig-  684;  Wylie  v.  Birch,  4  Q.   R  566; 

^ty  and  honor.    He  was  also  the  Clifton  v.  Hooper,  6  id.  468.    With 

^^^^stodian  of  the  jail  in  which  all  the  means  at  the  hand  of  the  sher- 

P^ners,  whether  for  crime  or  for  iff  for   safe-keeping   and  re-arrest. 

debt,  were  kept    He  .had  authority  with  the  escape  of  the  debtor  almost 

^  all  cases,  when  it  was  necessary,  equivalent  to  a  loss  of  the  debt,  and 

to  call  out  the  whole  power  of  the  with    compensation    paid  him   by 

conntry,  to   assist  him  in  the  per-  plaintiff  for  his  service,  it  is  not  sur- 

formanoe  of  his  duty.    The  principle  prising  that,  when  he  negligently  or 

of  the  sheriff's  liability,  here  asserted,  intentionally  permitted  an  escape,  he 

originated  tmdoubtedly  in  cases  of  should  be  held  liable  for  the  whole 

rait  for  an  escape.    Imprisonment  debt    How  different  the  duties  of 

of  the  debtor  was  then  the  chief,  if  the  class  of  officers  to  wliich  defend- 

^  Newark  Savings  Inst  v.  Panhort,  7  Biss.  99.    See  Branch  v.  Davie,  29 
Fed.  Rep.  88a 
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[253]  g  162.  FlaintlfTs  consent.  The  previons  consent  of 
the  plaintiff  to  the  act  which  he  complains  of,  though  not 
given  in  a  form  to  bar  him  or  support  a  plea  of  justification, 
may  yet  be  proved  in  mitigation  of  damages.    Thus  in  tres- 

anta  belong,  and  Uie  circumBtances  which,  aa  a  suggestion.  Lord  MaDS- 
uDder  which  their  duties  are  per-  field  said  that  '  where  an  actioti  will 
formed  t  There  is  do  profit  in  the  lie  for  complete  satisfaction  (as  in 
office  itself.  It  is  undertaken  mainly  that  case),  equivalent  to  specific  re- 
from  a  sense  of  public  dutj ;  and,  if  lief,  and  tlie  right  of  the  party  apply- 
there  be  any  compensation  at  all,  it  ing  is  not  clear,  the  court  will  not 
is  altogether  disproportionate  to  the  Interpose  the  eitmordinary  remedy 
responsibility  and  trouble  assumed,  of  a  mandamus.'  He  then  shows  that 
Tliey  are  in  no  sense  the  agents  of  the  right  of  the  party  in  that  case  to 
creditors,  and  receive  no  compensa-  have  the  transfer  made  is  not  clear. 
tion  from  the  holders  of  judgments  As  this  was  not  an  action  against  the 
or  other  claims  agaiust  the  town,  for  officers  of  the  bank  for  damages,  the 
the  collection  and  payment  of  their  remark  that  there  was  other  relief  is 
debts.  There  are  no  prisons  under  only  incidental,  and  the  point  as  to 
their  control,  no  prisoners  com-  the  measure  of  damages  was  not  in 
mitted  to  their  custody,  no  pone  issu&  A  note  to  the  principal  case 
coniifafua  to  be  brought  to  their  aid;  shows  that  an  action  of  astumptit 
but  without  reward  and  without  spe-  was  afterwards  brought  and  compro- 
cial  process  of  a  court  to  back  them,  mised  before  final  judgment  But 
they  are  expected  to  levy  taxes  on  on  the  whole  case  there  is  no  diecus- 
the  reluctant  community  at  whose  sion  of  the  measure  of  damages  and 
hands  they  hold  office.  To  hold  that  question  remained  undecided, 
these  humble  but  necessary  public  The  case  of  Clark  v.  Miller,  54  N.  Y. 
doties  can  only  be  undertaken  at  the  636,  decided  very  recently  in  the 
hazard  of  personal  liability  for  commission  of  appeals,  appears  to  be 
every  judgment  which  they  fail  to  more  in  point  It  was  an  acOoo 
levy  and  collect,  whether  through  against  the  supervisor  of  the  town  of 
mistake,  ignorance,  inadvertence,  or  Southport,  Chemung  county,  for  re- 
accident,  as  a  sberiS  is  for  an  escape^  fusing  to  present  to  the  board  of 
without  any  proof  that  the  judgment  supervisois  of  the  county  the  plaint- 
creditor  has  lost  his  debt,  or  that  its  ifTs  claim  for  damages  as  re-assessed 
value  is  in  any  manner  impaired,  is  for  laying  out  a  road  through  his 
a  doctrine  too  harsh  to  be  enforced  land.  The  court  without  much  dis- 
in  any  court  where  imprisonment  cussion  of  the  principle  holds  the  de- 
fer debt  has  been  abolished.  fendant  liable  for  the  full  amount  of 
"The  caee  of  The  King  on  the  the  re-assesenieut,  cm  the  auUiority 
Prosecution  of  Parbory  v.  The  Bank  of  the  c:k>mmercial  Bank  of  Buffalo 
of  England,  Doug.  634,  is  cited  as  v.  Kortright,  33  Wend.  34a  That 
sustaining  the  plaintiff  in  error.  It  case  was  decided  in  the  court  of 
was  an  application  for  a  mandamu*  errors  in  1839.  It  was  an  action  for 
to  compel  the  governor  and  company  refusing  to  make  a  transfer  of  stock 
of  the  Bank  of  England  to  transfer  to  the  bank.  The  chancellor  (Wal- 
Btock  of  the  bank.  The  writ  was  worth)  was  of  opinion  that  the  extent 
denied  on  several  grounds;  among  of  the  damages  was  the  depieciatioa 
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pass  for  an  alleged  injury  to  the  plaintifFs  wall  by  inserting 
joists  in  it,  evidence  that  the  wall  was  so  used  by  the  defend- 
ant in  the  erection  of  an  adjoining  building  under  an  express 
parol  agreement  with  the  plaintiff  is  admissible  under  the  [253] 
general  issue  in  mitigation.*    So  it  may  be  proved  that  the 
injury  in  question  was  inflicted  in  a  fight  by  mutual  consent.* 
§163.  lujuriestocharacter  and  feelings.  Any  exceptional 
conduct  or  character  of  the  plaintiff  which  impairs  his  title  to 
compensation  or  diminishes  the  injury  in  question  is  provable 
in  mitigation.    In  those  actions  where  the  wrong  complained 
of  involves  injury  to  character  the  defendant  may  show,  in 
order  to  reduce  damages,  the  general  bad  character  of  the 
plaintiflf.'    The  weight  of  New  York  authority  favors  the 
proposition  that  in  an  action  by  a  female  for  an  indecent 
assault,  the  injury  to  her  feelings  being  an  element  of  dam- 
ages, specific  acts  of  lewdness  with  others  than  the  defendant 
may  be  shown  in  mitigation  without  being  specially  pleaded.* 
Evidence  that  the  plaintiffs  marriage  with  his  reputed  [354] 
wife  was  void  is  admissible  in  an  action  for  seduction  of  his 
reputed  daughter  to  rebut  the  presumption  of  actual  service 
by  showing  that  the  plaintiff  was  not  legally  entitled  thereto 
and  in  mitigation  of  damages.*  In  an  action  for  criminal  conver- 
sation it  may  be  shown  that  the  plaintiff  was  wanting  in  affec- 

of  the  stock  and  not  its  f  uU  value ;  visoni  may  be  properly  made  liable 

and  of  this  opinion  were  four  sena-  in  damages  to  the  extent  of  the  in- 

toi&  terest  upon  $200,— to  wit,  |84,  and 

''In  Uie  case  of  The  People  v.  The  they  affirm  the  judgment  as  to  the 

Sopervisors  of  Richmond,  28  N.  Y.  |84  and  reverse  it  as  to  the  $200,  for 

112,  also  before  the  court  in  20  id.  which  they  order  a  peremptory  writ 

252,  the  relator  had  sued  out  a  writ  of  mandamus.    This  answer  accords 

of  mandamus  requiring  the  super-  precisely  with  our  views,  and  we 

visoTB  to  audit  his  claim  for  damages  think  it  of  equal  authority  with  Clark 

aaaessed  for  land  taken  as  a  highway,  v.  Miller.'' 

The  supervisors  made  a  return  to  the  ^  Hamilton  v.  Windolf,  86  Md.  801. 

writ,  which  proving  false,  the  su-  ^  Adams  v.  Waggoner.  88  Ind.  581. 

preme  court  rendered  a  judgment  See  §  151,  ante, 

against  them  personaUy  for  the  claim  >  Fitzgibbon  v.  Brown,  48  Ma  160. 

of  |200  and  for  $84  damages  for  the  See  ante,  §  152. 

delay.  The  court  of  appeals  said  that  <  Guilerette  v.  McKinley,  27  Hun, 

aa  the  return  of  the  supervisors  was  820,   reviewing   the   cases   in  New 

false,  and  the  relator  had  been  kept  York. 

OQt  of  the  tnoney  to  which  he  was  ^  Howland  v.  Howland,  114  Masa 

entitled  from  the  town,  the  super-  517. 
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tion  for  his  wife  to  support  the  inference  that  his  loss  was 
trifling; 'or  that  there  was  but  slight  intercourse  between 
them ;  *  and  in  an  action  for  breach  of  promise  of  marriage 
that  the  plaintiff  was  utterly  unfit  to  appreciate  the  person  to 
whom  he  engaged  himself.'  Declarations  by  the  plaintiff 
pending  the  action  that  she  would  not  marry  the  defendant 
except  for  his  money  have  been  admitted.*  The  fact  of  a 
femaleplaintiff  having  had  an  illegitimate  child,  though  known 
to  the  defendant  at  the  time  of  the  promise,  may  be  proved ;  * 
and  her  intercourse  with  another  man  before  and  after  the 
promise.*  In  actions  for  seduction  proof  of  plaintiff's  careless 
indifference  to  defendant's  opportunities  for  criminal  inter- 
course with  her  daughter  may  be  shown  in  mitigation,'  but 
actual  connivance  by  the  plaintiff  would  be  a  bar." 

§  164.  Reduction  of  loss  or  benefit.  Whatever  diminishes 
the  loss  of  the  injured  party,  or  where  the  recovery  is  influ- 
enced by  the  amount  of  benefit  derived  from  the  act  com- 
plained of  by  the  defendant,  whatever  decreases  the  value  of 
that  benefit  may  he  proved  in  mitigation,  where  the  matter 
diminishing  the  loss  in  the  former  case,  or  impairing  the  l>ene- 
lit  in  the  other,  is  part  of  the  transaction.  Thus  in  an  action 
against  a  contractor  for  failing  to  fulfill  his  contract  he  may 
show  that  the  agreed  price  has  not  been  paid.*  And  where  A. 
took  wrongful  possession  of  premises  on  the  2d  of  June,  and 
[255]  a  sum  of  money  became  due  for  ground  rent  on  the  24th 
for  the  month  ending  on  that  day,  which  A.  paid,  it  was  held 
in  an  action  for  mesne  proSts  that  he  was  entitled  to  deduct 
the  money  so  paid  from  the  damages.  In  that  case  the  pay- 
ment of  the  ground  rent  diminished  the  value  of  the  occupa- 
tion to  the  defendant;  and  having  paid  what  the  plaintiff 
must  otherwise  have  paid,  his  injury,  for  which  mesne  profits 
were  compensation,  was,  to  the  amount  paid,  mitigated,'*  So 
a  tenant  has  a  right  to  deduct  from  rent  all  expenses  or  taxes 

1  Bromley  v.  Wallace,  4  Esp.  287.  «Bornett  v.  Simpkins,  24  IIL  aW. 

^Calcraft  v.  Earborough,  4CdCF.        'Zerfing  t.  Uourer,  3  Greene  (la.), 

400.  630;  Parker  V.  EUiott^  6  MuDt.5S7. 

>  Leeds  V.  Cook,  4  Eep.  2S6.  «BuDDe11  t.  Oreathead,  40  Barh. 

•  Miller  v.  Rosier,  81    Mich.    47B.  106 ;  Smilh  v.  Masten.  16  Wend  270 ; 

Conira,  Hiller  v.  Hayes,  S4  Iowa,  40&  Sherwood  v.  Titnian,  66  Pa.  SL  77. 

*Denslow  t.  Van  Horn,  16  Iowa,  *  Ready  v.  TuskalooM,  6  Ala.  827. 
476.  »Doe  v.  Hare,  S  Cr.  &  M.  14S. 
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which  he  has  been  compelled  to  pay  for  the  lessor.*  If  a 
mortgagee  who  has  brought  an  action  for  damage  done  to  the 
mortgaged  premises  by  a  removal  of  fixtures  has  sold  the 
premises  intermediate  the  injury  and  the  action  for  more 
than  enough  to  pay  his  debt  and  all  prior  incumbrances,  this 
fact  may  be  proven  in  mitigation  of  damages.' 

The  immediate  landlord  is  bound  to  protect  his  tenant  from 
all  paramount  claims ;  and  when,  therefore,  the  tenant  is  com- 
pelled, in  order  to  protect  himself  in  the  enjoyment  of  the 
land  in  respect  to  which  the  rent  is  payable,  to  make  payments 
which  ought,  as  between  himself  and  his  landlord,  to  have 
been  made  by  the  latter,  he  is  considered  as  having  been  au- 
thorized by  the  landlord  so  to  apply  his  rent  due  or  accruing 
due.*  Of  this  nature  are  not  only  payments  of  ground  rent 
to  the  superior  landlord,  but  interest  due  upon  a  mortgage 
prior  to  the  lease ;  *  an  annuity  charged  upon  the  land ;  ^  and 
rates  and  taxes.^  But  where  the  payment  of  the  ground  rent 
or  other  like  charge  gives  no  right  of  action  against  the  party 
suing  for  the  rent,  this  right  of  deduction  does  not  exist.' 

§  166.  Pleading  in  mitigation.  It  has  sometimes  been 
held  as  a  general  rule  that  matters  which  would  have  gone  in 
bar  of  the  action  cannot  be  given  in  evidence  to  reduce  dam- 
ages unless  pleaded.  Lord  Abinger,  C.  B.,  said :  ^  '^  It  is  a 
principle  as  old  as  my  recollection  of  Westminster  Hall  that 
matter  of  justification  cannot  be  given  in  evidence  in  an  action 
in  order  to  mitigate  damages."  The  case  was  an  action  for 
wrongfully  discharging  the  plaintiff  from  the  defendant's 
service.  The  defendant  pleaded  only  payment  of  money  into 
court.  It  was  contended  in  his  favor  that  he  should  be 
allowed  to  show  in  mitigation  that  the  discharge  was  for  mis- 
conduct, as  under  this  issue  there  was  merely  an  inquiry  of 
damages;  that  the  same  evidence  was  admissible  as  [256] 
upon  a  writ  of  inquiry  after  a  judgment  by  default.  It  was 
held  properly  rejected.    Alderson,  B.,  said:   ''The  question  is 

1  Sapsford  t.  Fletcher,  4  T.  R  611 ;  » Taylor  v.  Zamira,  6  T^nnt  521 

Taylor  T.  Zamira,  6  Taunt  524 ;  Car-  <  Baker  v.  Davis,  8  Camp.  474 ;  An- 

ter  V.  Carter,  5  Bing.  40a  drew  v.  Hancoek,  1  B.  &  B.  87. 

'King  ▼.  BangBy  120  Masa.  514.  ^ Graham  v.  AUsopp,  suprcu 

^Graham  t.  AUsopp,  8  Ezch.  186.  ^Speck  v,  Phillips,  5  M.  &  W.  27a 

4  JohnaoQ  t.  Jones,  9  A.  &  E.  809. 
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whether  it  is  competent  to  the  defendant  in  mitigation  o: 
damages  to  give  evidence  to  contradict  a  fact  admitted  on  tht 
record.  If  it  were  the  grossest  injustice  might  be  done ;  be 
caase  the  other  party  does  not,  of  course,  come  prepared  t( 
prove  the  fact  so  admitted."  And  Maule,  B.,  said;  "!N( 
question  was  made  that  the  plaintiff  was  wrongfully  dis 
charged;  and  I  think  it  was  not  competent  to  the  defendant 
to  give  evidence  to  negative  that  which  is  admitted  by  thi 
plea.  If  it  were  the  consequence  would  follow  that  no  de 
fendant  would  ever  plead  specially ;  be  would  pay  a  shilling 
into  court  and  set  up  as  many  defenses  as  he  pleased ;  and  sue 
ceeding  in  any  one  of  them,  would  get  a  verdict  and  his  costs 
This  would  be  setting  aside  not  only  the  new  rules,  but  all  thi 
old  rules  which  required  special  pleadings  in  actions  of  thi! 
nature." ' 

In  trespass  against  a  constable  for  arresting  the  plaintiff  an< 
imprisoning  him,  the  declaration  stated  it  to  have  been  witbou 
reasonable  or  probable  cause;  the  court  said  a  constable  maj 
justify  an  arrest  for  reasonable  cause  on  suspicion  alone  j  ant 
in  this  respect  he  stands  on  more  favorable  ground  than  a  pri 
[257]  vate  person  who  must  show,  in  addition  to  such  cause 
that  a  felony  was  actually  committed ;  that  the  difaculty  was 

'  In  Wateon  v.  Chriede,  3  B.  &  P.  wae  discipline,  or  justified  it  on  an; 

234,  tried  before  Lord  Eldon,  C.  J.,  ground;  that  niuch  evil  beyond  th 

the  action  was  for  assault  and  bat-  mere  act  had  been  actua]l7  eufferec 

terj,  and  not  guilty  pleaded.    It  wan  which  evil  had  been  occasioned  b; 

offered  to  be  ahown  that  the  beating  acauHewhichthedefendaDtadinitte 

was  given  by  way  of  punishment  for  he  coulil  not  justify ;  that  in  his  lortl 

misbehavioT  on  shipboard.    The  jury  ship's  judgment,  therefore,  the  evi 

were  directed  that  the  only  questions  actually  suffered  in  conseqaence  o 

for  their  consideration  were  whether  what  was  not  justified  ought  to  b 

the  defendant  was  guil^  of  the  beat-  compensated  for  in  damages ;   tha 

ing,  and  what  damages  the  plaintiS  the  jury  should  give  damages  to  tb 

had  sustained  in  consequence  of  it;  extent  of  the  evil  suffered  withou 

that  although  the  beating  in  question,  tesseaing  them  on  account  of  the  cii 

however  severe,  might   possibly  be  cumstancee  under  which  it  wasju 

justified  on  the  ground  of  the  neces-  flicted ;   that  if  they  gave  damage 

aity   of   inaintaJning    discipline   on  beyond  compensation  for  Uie  injur 

board  the  ship,  yet  such  a  defense  actually  sustained  they  would  giv 

could  not  be  resorted  to  unless  put  too  much;  but  if  they  gave  less  the; 

upon  the  record  in  the  shape  of  a  would  not  give  enough.    See  Pujola 

special  justification :  that  thedefend-  v.  Holland,  8  Irish  C.  L,  633;  Uebto: 

ant  had  nolsaid  on  the  record  that  this  v.  Hojt,  18  Johns.  66L 
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to  determine  whether  circumstances  of  suspicion  which  might 
have  been  pleaded  in  justification  were  competent  to  go  to  the 
jury  under  the  general  issue  in  mitigation  of  damages.    They 
say  the  objection  rests  on  the  rule  which  requires  matter  of 
justification  to  be  pleaded  specially.    At  the  first  blush  one 
would  not  perceive  a  reason  to  preclude  a  party  who  had 
waived  the  benefit  of  a  full  defense  from  showing  the  purity 
of  his  motives  to  shield  him  from  exemplary  damages ;  and 
there  is  in  truth  none  except  that  the  plaintiff  is  not  apprised 
by  the  pleadings  of  the  defendant's  intention.    Yet  where  the 
defendant  is  not  at  liberty  to  apprise  him  by  pleading  in  justi- 
fication the  matter  is  for  that  very  reason  allowed  to  be  given 
in  evidence.    But  whatever  inconsistency  there  may  seem  to 
be  in  point  of  principle  the  defendant  when  charged  with  mak- 
ing an  arrest  without  probable  cause  may  rebut  the  charge.^ 
§  166.  Same  subject.    In  actions  for  slander  this  rule  was 
adopted  long  ago  and  has  since  been  generally  adhered  to  for 
special  reasons.    These  have  more  or  less  force  in  other  ac- 
tions where  the  matter  sought  to  be  proved  in  mitigation 
would  be  a  serious  surprise  to  the  plaintiff  if  introduced  at  the 
trial  without  any  notice  in  the  pleadings.  Under  the  common- 
law  system  matter  of  mitigation  which  could  not  be  used  in 
bar  of  the  plaintiff's  cause  of  action,  nor  of  any  severable  part 
of  it,  was  for  that  reason  provable  without  being  pleaded. 
But  under  this  rule  matter  which  could  have  been  made  avail- 
able in  bar  by  plea  is  not  necessarily  admissible  in  mitigation. 
The  admission  of  such  defense  is  not  within  the  reason  and 
necessity  of  that  rule.    Courts  may  therefore  properly  exer- 
cise a  discretion  to  require  notice  of  some  sort  as  they  do  of 
defenses  by  way  of  recoupment.    It  is  believed,  however,  not 
to  be  a  general  rule,  at  least  in  this  country,  except  in  actions 
for  libel  and  slander,  that  matter  which  might  be  set  up  in 
bar  and  is  not  so  pleaded  cannot  be  proved  in  mitigation. 
The  existence  of  such  rule  has  been  denied  in  New  York.^ 
Judge  Selden  said :  "  It  was  never  any  objection  to  evidence 
in  mitigation  that  under  a  different  state  of  the  plead-  [258] 
ings  it  would  amount  to  a  full  defense."    And  again :  "  It 
seems  to  have  been  supposed  that  there  was  some  sound  legal 

'RuaseU  ▼.  Shuster,  8  W.  &  &  80a        ^  Bush  v.  Prossei,  11  N.  T.  847, 362, 

865. 
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objection  to  admitting  proof  of  facts  under  the  general  issue 
in  mitigation  merely y  which,  if  specially  pleaded,  would  amount 
to  a  full  defense.  But  there  is  not,  and  never  was,  any 
such  objection.^  In  Vermont,  it  has  been  held  in  trover, 
after  a  default,  that  matter  which  shows  that  the  plaintiff  had 
no  right  to  recover,  and  which  might  have  been  given  in  evi- 
dence under  the*  general  issue,  may  avail  the  defendant  in 
mitigation  of  damages.^  In  a  late  case  in  Connecticut,  in  a 
hearing  for  the  ascertainment  of  damages  after  a  default  in 
an  action  for  negligence  in  setting  a  fire  by  which  property  of 
the  plaintiff  was  injured  to  the  amount  of  $400,  the  defend- 
ants were  allowed  to  introduce  evidence,  for  the  purpose  of 
reducing  the  damages  to  a  nominal  sum,  that  they  were  guilty 
of  no  negligence  whatever.  The  plaintiff  objected  to  the  re- 
ception of  the  evidence  on  the  ground  that  the  defendants  by 
their  neglect  to  traverse  the  declaration  and  by  suffering  a 
default  conclusively  admitted  that  they  were  guilty  of  negli- 
gence sufficient  for  the  plaintiff  to  maintain  his  action ;  and 
that  in  a  case  of  damage  to  property  incapable  of  division,  the 
least  sum  the  court  could  assess  as  damages,  consistent  with 
the  declaration,  was  the  actual  damage  done  to  the  property. 
The  court  said:  '.'From  a  time  early  in  the  history  of  the  ju- 
risprudence of  this  state  the  law  has  been  that  where,  in  an 
action  on  the  case  for  the  recovery  of  unliquidated  damages, 
the  defendant  has  suffered  a  default,  that  is,  has  omitted 
[269]  to  make  any  answer,  the  assessment  of  damages  has 
been  made  by  the  court  without  the  intervention  of  a  jury ; 
also,  that  by  his  omission  to  deny  them  the  defendant  is  held 
to  have  admitted  the  truth  of  all  well  pleaded  material  alle- 


1  In  the  subsequent  case  of  McKy- 
ring  v.  Bull,  16  N.  Y.  297,  304,  the 
same  learned  judge  said:  "As  the 
eode  contains  no  express  rule  on  the 
subject  of  mitigation,  except  in  a 
single  class  of  actions,  this  question 
cannot  be  properly  detei-mined  with- 
out a  recurrence  to  the  principles  of 
the  common  law.  By  those  princi- 
ples defendants  in  actions  sounding 
in  damages  were  permitted  to  give 
in  evidence  in  mitigation,  not  only 
matters  having  a  tendency  to  reduce 


the  amount  of  the  plaintiff's  claim, 
but  in  many  cases  facts  showing  that 
the  plaintiff  had  in  truth  no  claim 
whatever.  It  was  not  necessarily  an 
objecti(»i  to  matter  offered  in  miti- 
gation that  if  properly  pleaded  it 
would  have  constituted  a  complete 
defense."    See  Smithies  v.  Harrison, 

1  Ld.  Raym.  727 ;  Abbot  v.  Chapman, 

2  Lev.  81 ;  NichcAl  v.  WiUiams,  2  M. 
&W.75a 

2  Collins  V.  SmiCh,  16  Vt  9. 
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gations  in  the  declaration,  and  the  consequent  right  of  the 
plaintiff  to  a  judgment  for  a  limited  sum  for  nominal  damages 
and  costs,  without  the  introduction  of  evidence.  The  defend- 
ant standing  silent,  the  law  imputes  the  admission  to  him; 
but  it  does  it  with  this  limitation  upon  its  meaning  and  eflfect, 
it  does  it  for  this  special  purpose  and  no  other;  and  our  courts 
have  repeatedly  explained  that  the  admission  founded  on  a 
default  is  not  an  admission  of  which  the  writers  upon  the  law 
of  evidence  treat.  The  silent  defendant,  having  been  sub- 
jected to  a  judgment  for  nominal  damages  from  which  no 
proof  can  relieve  him,  the  default  has  practically  exhausted  its 
eflfect  upon  the  case ;  for  if  the  plaintiff  is  unwilling  to  accept 
this  judgment,  evidence  is  received  on  his  part  to  raise  the 
damages  above  and  on  the  part  of  the  defendant  to  keep  them 
down  to  that  immovable  base  of  departure,  the  nominal  point, 
precisely  as  if  the  general  issue  had  been  pleaded ;  and  although 
the  evidence  introduced  by  the  latter  has  so  much  force  that 
it  would  have  reduced  them  to  nothing  but  for  the  barrier  in- 
terposed by  the  default,  it  cannot  avail  to  deprive  the  plaintiff 
of  his  judgment ;  in  keeping  that  the  law  perceives  that  he  has 
^1  that  the  truth  entitles  him  to  and  therefore  refuses  to  hear 
^ny  objection  from  him.  .  .  .  The  plaintiff  argues  that  his 
ease  differs  from  ...  all  others  which  have  gone  before  it, 
in  that  his  damages  are  entire  and  indivisible  and  arise  from  a 
^ngle  act  of  the  defendants.  But  the  destruction  of  a  life 
^ould  seem  to  be  an  entire  and  indivisible  wrong  *  in  as  com- 
plete a  sense  as  the  destruction  of  the  plaintiff's  grass,  fence 
and  wood ;  a  single  blow  killed  the  man,  a  single  spark  fired 
the  grass.  The  rule  cannot  be  at  all  affected  by  the  question 
as  to  whether  the  injury  is  inflicted  upon  person  or  property. 
In  either  case,  at  the  outset,  the  damages  are  uncertain ;  in 
both  they  are  made  certain  by  the  same  tribunal,  governed 
hy  the  same  rules,  informed  by  evidence  of  the  same  character, 
I'eceived  in  the  same  order.  An  injury  to  the  person  may  be 
the  breaking  of  a  finger  or  the  tearing  of  both  arms  [260] 
from  the  body ;  an  injury  to  property  may  be  the  destruction 
of  a  tree  or  of  a  forest.  It  is  of  course  a  much  more  difficult 
and  delicate  task  to  reduce  to  the  standard  of  coin  the  value 
of  a  leg  or  an  arm  than  to  determine  the  market  price  for  a 

1  Carey  v.  Day,  86  Conn.  152. 
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cord  of  wood,  or  for  a  standing  tree  of  given  dimensions ; 
nevertheless,  probably  in  every  week,  some  one  of  the  numer- 
ous courts  of  the  country  find  for  some  plaintiff,  presumably 
the  money  value  of  a  lost  limb.  The  judicial  system  has  but 
one  balance ;  in  this  is  weighed  every  loss,  even  that  of  life."  ^ 

In  Maryland  it  has  been  held  in  an  action  of  trespass  for  an 
injury,  to  the  plaintiff's  wall  by  inserting  joists  into  it,  that 
evidence  was  admissible  under  the  general  issue  of  a  previous 
license,  in  mitigation,  which  would  have  been  a  bar  if  specially 
pleaded.'  Also,  that  a  defendant  in  mitigation  of  damages 
for  assault  and  battery  may  rely  on  the  res  geatm;  although  if 
pleaded  it  would  amount  to  a  justification  and  require  a  spe- 
cial plea.' 

In  Virginia,  in  an  action  of  trespass  for  taking  a  slave  from 
the  plaintiff's  close,  it  was  held  that  on  a  plea  of  not  guilty  evi- 
dence might  be  received  in  mitigation  that  the  title  to  the 
slave  was  in  the  defendant.* 

§  167.  Payments.  Payments  made  either  before  or  after 
suit  brought  may  be  proved  in  mitigation  of  damages,  but  not 
in  bar  without  plea  nor  under  the  general  issue.'  And  the 
same  rule  is  held  in  California  under  the  code.®  If  full  pay- 
ment is  made  after  suit  brought  and  is  accepted  for  the  debt 
[261]  and  costs,  the  defendant  will  be  entitled  to  a  verdict.'' 
It  is  necessary  that  the  payment  be  made  to  cover  the  costs 
which  have  accrued,®  and  it  should  be  pleaded  to  the  further 
maintenance  of  the  action.' 


iBatchelder  v.  Bartholomew,  44 
Conn.  494 ;  Saltus  v.  Kipp,  12  How. 
Pr.  842. 

2  Hamilton  v.  Windolf ,  86  Md  801. 

'Byere  v.  Horner,  47  Md.  2a 

«Bullard  v.  Leavell,  5  Call,  581. 
See  Moore  v.  McNairy,  1  Dev.  819. 

^Dana  v.  Sessions,  46  N.  H.  609; 
Shirley  v.  Jacobs,  2  Bing.  N.  C.  88 ; 
Lediard  v.  Boucher,  7  0.  &  P.  1; 
Britton  v.  Bishop,  11  Vt  70;  Bischof 
Y.  Lucas,  6  Ind.  26;  Moore  v.  Mc- 
Nairy, 1  Dev.  319 ;  NichoU  v.  WiU- 
iams,  2  M  &  W.  75a  See  McKyring 
V.  Bull,  16  N.  Y.  297. 

In  Plevin  v.  Henshall,  10  Bmg.  24, 
after  a  verdict  for  the  plaintiff  in 


trover,  the  goods  were  seized  in  the 
hands  of  the  defendant  for  rent 
which  the  plaintiff  was  liable  to  pay ; 
the  defendant  having  paid  the  rent, 
the  court  aUowed  him  to  deduct  the 
amount  from  the  verdict  But  see 
Buell  V.  Flower,  89  Conn.  462. 

•Wetmore  v.  San  Francisco,  44 
Cal.  294,  800;  Davanay  v.  Eggen- 
hoff,  43  Cal.  395;  Frisch  v.  Caler,  21 
Cal.  71 ;  Brown  v.  Orr,  29  CaL  120. 

7Thame  v.  Boast,  12  Q.  R  808; 
Bendit  v.  Annesley,  27  How.  Pr.  184. 

8  Belknap  v.  Godfrey,  22  Vt  28a 

8  Thame  v.  Boast,  supra;  Dana  v. 
Sessions,  46  N.  H.  509;  Bank  v. 
Brackett,  4  id.  55a 
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Section  4. 
beooupmbnt  and  oountbb-claim. 

§  168.  Definition  and  history  of  recoupment.  The  term 
recoupment^  derived  from  the  French  word  reoouper^  to  cut 
again,  signifies  in  the  law  a  catting  off  and  keeping  back  a 
part  of  the  plaintiff's  claim  in  satisfaction,  by  set-off,  of  cross- 
demands  of  the  defendant  growing  out  of  the  same  contract 
or  transaction  on  which  the  claim  is  founded.  The  same  thing 
is  meant  by  defalcation  and  discount.  Literally  understood, 
recoupment  would  include  mere  mitigation  of  damages,  and 
the  instances  of  this  defense  in  the  old  books  are  mostly  of 
that  nature.^  In  the  endeavor  to  reduce  the  controversy  to  a 
single  point  or  issue,  very  little  scope  was  given  by  the  early 
common  law  to  defenses  which  rested  on  the  principle  of 
allowing  cross-claims  in  favor  of  the  defendant. 

At  one  time  it  was  doubted  that  in  an  action  on  a  quantum 
meruit  for  services  the  defendant  was  entitled  to  reduce  the 
damages  by  showing  that  the  work  had  not  been  well  done.^ 
The  allowance  of  such  defenses  was  the  result  of  a  con-  [262] 
saltation  of  the  judges  in  England.  In  an  action  of  that  char- 
acter Lord  Ellenborough  said :  "  This  is  an  action  founded  on 
a  claim  for  meritorious  services.  The  plaintiff  is  to  receive . 
what  he  deserves.  It  is  therefore  to  be  considered  how  much 
he  deserves,  or  if  he  deserves  anything.  If  the  defendant  has 
derived  no  benefit  from  his  services  he  deserves  nothing,  and 
there  must  be  a  verdict  against  him.  There  was  formerly 
considerable  doubt  on  this  point.  Mr.  Justice  Buller  thought 
(and  I,  in  deference  to  so  great  an  authority,  have  at  times 

'Dyer,   2;     8    Vis.    Abr.    556-7;  mitigating  circumBtances  connected 

Croke'8  Eliz.  681;   Taylor  v.  Beal,  with  or  growing  outof  the  transaction 

Oroke's  Eliz.    222;   Shetelworth  v.  upon  which  the  plaintifiTs  claim  is 

NeviUe,  1  T.  R  454  based,  showing  that  it  would  be  con- 

The  supreme  court  of  Illinois  must  trary  to  equity  and  good  conscience 

have  bad  in  mind  the  older  meaning  to  suffer  the  plaintiff  to  recover  the 

of  the  word  when  it  said  that*' re-  fuUamountof  his  claim."  Wadhams 

ooupmenti  in  its  strict  common-law  v.  Swan,  109  IlL  46,  63. 
fiODse^  18  a  mere  reduction  of  the  dam-       s  Famsworth  v.  Grarrard,  1  Camp, 

ages  claimed  by  the    plaintiff    by  88, 
proof  under  the   general  issue   of 
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ruled  the  same  way)  that  in  cases  of  this  kind  a  cross-action 
for  the  negligence  was  necessary ;  but  that  if  the  work  be 
done  the  plaintiff  must  recover  for  it.  I  have  since  had  a  con- 
ference with  the  jndges  on  the  snbject,  and  now  I  consider 
this  as  the  correct  rale:  that  if  there  has  been  no  beneGcial 
service  there  shall  be  no  pay ;  but  if  some  benefit  has  been 
derived,  though  not  to  the  extent  expected,  this  shall  go  to 
the  extent  of  the  plaintiff's  demand,  leaving  the  defendant  to 
bis  action  for  the  negligence." '  He  also  remarked  that  where 
a  specific  sum  has  been  agreed  to  be  paid  by  the  defendant, 
"  the  plaintiff  may  have  some  ground  to  complain  of  surprise 
if  evidence  be  admitted  to  show  that  the  work  and  materials 
provided  were  not  worth  so  much  as  was  contracted  to  be 
paid  because  he  may  only  come  prepared  to  prove  the  agree- 
ment for  the  specified  sum,  and  the  work  done,  unless  notice 
be  given  to  him  that  the  payment  is  disputed  on  the  ground 
of  the  inadequacy  of  the  work  done.  But  where  the  plaintiff 
comes  into  court  upon  a  ^uaniuTTi  merwii  he  must  come  pre- 
pared to  show  that  the  work  done  was  worth  so  much,  and 
therefore  there  can  be  no  injustice  in  suffering  the  defense  tO' 
be  entered  into  even  without  notice."  *  The  right  to  make 
sach  defenses  is  no  longer  in  question ;  the  plaintiff  must  show 
his  performance  of  a  condition  precedent  as  a  basis  of  the  re- 
covery either  of  an  agreed  sum  or  on  a  quantum  meruit;  and 
there  is  included  in  the  mere  right  to  make  a  defense  the  right 
to  rebut  the  evidence  of  performance ;  and  where  the  value 
is  not  fixed  by  agreement  the  amount  reasonably  due  for  such 
performance.  In  such  cases,  to  the  extent  that  the  plaintiff's 
[863]  recovery  proceeds  on  proof  of  performance  or  its  rea- 
sonable value,  the  defendant,  if  he  dispute  either  as  shown  by 
the  plaintiff,  must  defend,  or  lose  all  right  to  contest  the  con- 
clusions so  arrived  at  or  to  redress  for  the  deficiencies  of  the 
plaintiff's  performance.'  The  direct  defense  by  negativing 
the  facts  which  the  plaintiff  assumes  to  prove  to  measure  his 
compensation,  or  those  which,  on  the  theory  of  his  action, 
enter  into  the  price  and  fix  the  amount  of  damages,  is  not  re- 
coupment;* nor  is  a  defense  which  consists  of  a  denial  of 

>  BasteD  T.  Butter,  T  East,  479.  *  Steamboat  Well^ville  v.  OeiBse,  8 

■  Id  Ohio  8t  888. 
"  Kellogg  V.  Denslow,  14  Cooa  411 ; 
Davis  V.  Tallcot.  12  N.  Y.  184. 
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facts  which  the  plaintiff  mast  prove  to  maintain  his  action,  as 
the  performance  of  a  condition  precedent.^  The  defense  which 
is  allowed  under  the  name  of  recoupment  is  not  a  keeping 
hack  a  part  of  the  plaintiff's  ^pWrnfl^/o^  damage  on  the  case 
he  seeks  to  establish  by  evidence  of  the  character  explained 
under  the  title  "  mitigation  of  damages ; "  but  a  reduction  of 
the  plaintiff's  recovery  by  the  allowance  against  him  in  his 
action  of  damages  due  the  defendant  on  a  substantive  cause 
of  action  in  his  favor,  growing  out  of  the  same  transaction  on 
which  the  plaintiff's  claim  or  demand  arises. 

§  169.  Same  subject.  Until  near  the  close  of  the  last  cen- 
tury the  strict  rules  of  the  common  law  as  to  the  independ- 
ency of  covenants  and  the  entirety  of  conditions  were  rigidly 
enforced.  A  defendant  sustaining  damages  from  the  breach 
of  any  counter  or  reciprocal  obligation  in  the  contract  sued 
upon  was  put  to  his  cross-action  unless  he  had  made  the  per- 
formance of  such  obligation  strictly  a  condition  precedent  to 
his  undertaking  to  the  plaintiff.-  These  rules  were  often  at- 
tended with  hardship,  as  where  the  plaintiff  was  insolvent 
and  unable  to  respond  afterwards  or  in  a  separate  action. 
Thus,  in  an  action  for  breach  of  a  covenant  to  recover  unliq- 
uidated damages  the  defendant  pleaded  set-off  of  like  damages 
for  plaintiff's  breach  of  his  covenants  in  the  same  instrament. 
This  defense  was  urged  on  grounds  which  now  support  recoup- 
ment. It,  however,  was  rejected  without  any  allusion  to  the 
right  of  recoupment  because  the  statute  of  set-offs  only  applied 
to  mutual  debts,  which  did  not  include  demands  for  un-  [264] 
liquidated  damages.'  Until  this  species  of  defense  had  become 
firmly  established,  the  severe  adherence  to  the  old  practice 
was  in  no  cases  more  marked  than  in  actions  between  land- 
lord and  tenant ;  —  the  former  was  allowed  to  collect  his  rent, 
notwithstanding  his  covenant  to  repair  remained  unperformed, 
and  even  if  he  was  himself  insolvent.*  The  doctrine  of  re- 
coupment has  attained  its  growth  since  the  revolution ;  but 
the  courts  of  this  country  and  of  England  have  not  given  it 

'ThompGon  v.  Richards,  14  Mich.  '  Howlet  v.  Strickland,  1  Ck)wp.  50. 

172;  Stoddard  v.  Tread weU,  26  CaL  «  Taylor's  L.  &  T.,  §  878 ;  7  Am.  L. 

2H  Review,  B92. 

>7  Am.  L.  ReTiew,  803. 
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the  same  expansion;  nor  has  it  made  the  same  progress  in  all 
the  states  of  the  Union. 

In  New  York  the  defense  was  at  first  admitted  in  mitiga- 
tion of  damages  where  there  was  fraad  in  respect  to  the  con- 
sideration;' next  where  there  was  breach  of  warranty  with- 
out fraud.*  At  this  time  it  elicited  increased  discassion  and 
received  more  emphatic  judicial  recognition.  Maroy,  J.,  said : 
"  From  an  examination  of  the  cases  I  am  satisfied  that  in  those 
where  the  damages  arising  from  a  breach  of  warranty  in  the 
sale  of  chattels  have  been  allowed  to  be  given  in  evidence  by 
the  defendant  to  reduce  the  amount  of  recovery  below  the 
stipulated  price,  the  decisions  of  the  court  have  not  proceeded 
upon  the  ground  that  the  express  contracts  were  void  by  rea- 
son of  fraud,  and  a  recovery  bad  upon  a  gitaTitum  meruit  or 
quantum  valehat  upon  implied  contract;  but  upon  a  principle 
somewhat  different  from  those  adverted  to  in  this  case  in  the 
court  below ;  upon  a  principle  which  has  of  late  years  been 
gaining  favor  with  courts  and  extending  the  range  of  its  opera- 
tions. Such  a  defense  is  admitted  to  avoid  circuity  of  action ;  " 
hence  he  insisted,  and  the  court  decided,  that  damages  arising 
from  breach  of  warranty  should  be  allowed  to  reduce  the  re- 
covery as  well  where  there  was  no  fraud  as  where  there 
was.  So  true  was  it  that  this  new  principle  of  avoiding  circu- 
ity of  action  "  was  gaining  favor  with  the  courts  and  extend- 
ing the  range  of  its  operations,"  that  the  discrepancies  at  any 
given  time  to  be  noticed  between  the  decisions  of  courts  of 
[365]  different  states  have  indicated  a  relative  progress  rather 
than  a  permanent  disagreement.' 

§  170.  Nature  of  defense.  This  defense  is  founded  on  the 
natural  equity  that  mutual  demands  growing  out  of  the  same 
transaction  should  compensate  each  other  by  deducting  the 
less  from  the  greater  and  treating  the  difference  as  the  sura 
justly  due.*    It  is  also  founded  on  the  policy  and  convenience 

■  Beecker  v.  Yroomao,  18  Johns,  that  it  is  now  uDi^ereally  in  force 

302.  either     by    statato    or    otherwise; 

'  Spalding  v.  Tandercook,  3  Wend,  though  in  eome  states,  in  controver- 

481 ;  McAUiBt«r  v.  B«ab,  4  Wend.  48a  sies  at  law  where  title  to  real  estate 

)  The    principle    of    recoupment,  is  involved,  tlie  doctrine  is  not  ap- 

under    various    names,    has     be^u  plied. 

adopted  in  tho  general  jurisprudence  'Green  v.  Farmer,  4  Burr.  £214. 

of  this  country.    And  it  is  believed  2220;   Iteab  v,  McAlister,  8  Wend. 
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of  settling  an  entire  controversy  in  one  action  where  it  can  be 
jastly  done,  thus  saving  needless  delay  and  litigation.  By 
proper  pleading,  in  the  application  of  the  doctrine  of  recoup- 
ment, the  court  may  look  through  the  whole  contract,  treat- 
ing it  as  an  entirety,  and  the  things  done  and  stipulated  to  be 
done  on  each  side  as  the  consideration  ]tor  the  things  done  and 
stipulated  to  be  done  on  the  other.  When  either  party  seeks 
redress  for  the  breach  of  stipulations  in  his  favor  the  griev- 
ances on  each  side  are  summed  up,  instead  of  those  only  on 
the  plaintiff's  side ;  a  balance  is  struck,  and  the  plaintiff  can 
recover  only  when  that  balance  is  in  his  favor.^  Some  con- 
fasion  has  arisen  from  treating  this  defense  as  one  of  failure 
of  consideration.^  In  an  Alabama  case  ^  the  plaintiff  sued  on 
a  note  which  had  been  given  for  a  clock  sold  by  hini  to  the 
defendant  with  warranty  that  it  would  keep  good  time.  The 
clock  was  shown  to  be  worthless  as  a  time-piece ;  but  the 
case  alone  was  worth  more  than  a  nominal  sum,  and  it  was 
held  that  the  plaintiff  might  claim  an  abatement  on  the  note 
to  the  amount  of  damage  that  he  bad  sustained.  Having 
kept  the  clock,  however,  judgment  must  go  against  him  [266] 
for  what  it  was  actually  worth.    By  this  decision  the  breach 

109, 115 ;  Myers  v.  EsteU,  47  Miss.  4,  way  impair  the  consideration  of  his 

17-31.  contract  —  in  other  words,  it  must 

1  Lafbnrrow  t.  Henderson,  80  Ga.  appear  that  the  express  or  implied 
483;  Myers  ▼.  EsteU,  47  Miss.  4.  promise  broken  by  the  plaintiff  was 

2  The  supreme  court  of  Illinois  in-  the  consideration  for  the  defendant's 
dorses  the  view  of  Mr.  Freeman  as  promise.*'  Keegan  t.  Kinnare,  123 
expressed  in  his  note  to  Van  Epps  v.  111.  280.  See  Watkins  v.  Hopkins,  13 
Harrison,  40  Am.  Dea  823 :  "  In  its  Oratt  74a  Compare  Perley  t.  Balch, 
modem  application  the  foundation  23  Pick.  283 ;  Comparet  v.  Johnson, 
of  recoupment  is  failure  of  consid-  6  Blackf.  59 ;  Herbert  v.  Ford,  29  Ma 
eratioa  The  defendant  in  effect  ad-  546;  Drew  v.  Towle,  27  N.  H.  4}2; 
mits  his  failure  to  perform  the  con-  Wheat  v.  Dotson,  12  Ark.  699 ;  Van 
tract  upon  which  he  is  sued,  and  seeks  Buren  t.  Digges,  11  How.  (U.  S.)  461 ; 
to  extenuate  his  default  by  showing  Van  Epps  v.  Harrison,  5  Hill,  63 ; 
that  the  plaintiff  has  failed  in  some  Withers  v.  Greene,  9  How.  (U.  S.) 
particular  to  do  that  which  was  tlie  213;  Wynn  v.  Hiday,  2  Blackf.  123; 
consideration  of  the  defendant's  Elminger  v.  Drew,  4  McLean,  -888 ; 
promise^  and  to  that  extent,  there-  Washburn  v.  Picot,  3  Dev.  390 ;  Ptd- 
fore,  the  plaintiff  has  no  right  to  hold  sifer  v.  Hotchkiss,  12  Conn.  234; 
the  defendant  liable ;  hence  it  is  es-  Avery  v.  Brown,  81  Conn.  398 ;  Pe- 
sential  that  the  wrong  of  which  the  den  v.  Moore,  1  Stew.  &  Port  71. 
defendant  complains  should  in  some  '  Davis  v.  Dickey,  23  Ala.  848. 


\wmm\ 


n    \ 


i  ■  \ 


332 


LEGAL  LIQUIDATIONS  AND  BEDUOTIONS. 


[§  170. 


of  warranty  avoided  the  special  contract  and  recovery  pro- 
ceeded on  a  quantum  meruit}  This  is  in  accordance  with  the 
English  rule ;  the  damages  are  reduced  by  showing  how  much 
less  the  article  is  worth  by  reason  of  the  breach  of  warranty ; 
in  other  words,  the  plaintiff  having  failed  to  perform  the 
agreement  which  was  the  consideration  of  the  defendant's 
promise,  the  judicial  inquiry  is  what  is  the  property  or  service 
which  the  defendant  has  received  worth.  Thus,  A.  sold  B., 
for  95Z.,  two  pictures,  representing  them  to  be  "  a  couple  of 
ponsins ; "  they  were  in  fact  not  originals,  but  very  excellent 
copies.  B.  did  not  oflfer  to  return  them,  and  it  was  held  that 
if  the  jury  thought  that  he  believed  from  the  representation 
of  A.  that  they  were  originals,  he  was  not  bound  to  pay  tho 
price  agreed ;  but  that,  as  he  kept  them,  he  was  liable  to  pay 
such  sum  as  the  jury  might  consider  to  be  their  value.^  In  an 
English  case '  Parke,  B.,  said :  "  Formerly  it  was  the  practice 
where  an  action  was  brought  for  an  agreed  price  of  a  specific 
chattel  sold  with  a  warranty,  or  of  work  which  was  to  be  per- 
formed according  to  contract,  to  allow  the  plaintiff  to  recover 
the  stipulated  sum,  leaving  the  defendant  to  a  cross-action 
for  breach  of  the  warranty  or  contract ;  in  which  action,  as 
.  well  the  difference  between  the  price  contracted  for  and  the 
real  value  of  the  article  or  of  the  work  done,  as  any  conse- 
quential damage,  might  have  been  recovered ;  and  this  course 
was  simple  and  consistent.  In  the  one  case,  the  performance 
of  the  warranty,  not  being  a  condition  precedent  to  the  pay- 
ment of  the  price,  the  defendant  who  received  the  chattel 
warranted  has  thereby  the  property  vested  in  him  indefea- 
sibly,  and  is  incapable  of  returning  it  back ;  he  has  all  he  stip> 
ulated  for  as  the  condition  of  paying  the  price,  and  therefore 
it  was  held  that  he  ought  to  pay  it  and  seek  his  remedy  on 
,  the  plaintiff's  contract  of  warranty.  In  the  other  case,  the 
law  appears  to  have  construed  the  contract  as  not  importing 
that  the  performance  of  every  portion  of  the  work  should  be 
a  condition  precedent  to  the  payment  of 'the  stipulated  price, 
[267]  otherwise,  the  least  deviation  would  have  deprived  the 

^Harman  v.  Sanderson,  6  S.  &  M.  P.  848;  Poulton  v.  Lattimoi-e,  9  B.  & 

41.  C.  269;  Street  v.  Blay,  2  R  &  Ad. 

3Lomi  v.  Tucker,  4  C.  &  P.  15;  456;  Mondel  ▼.  Steel,  8  M.  &  W.  85a 

De  Sewbanbery  v.  Buchanan,  5  G.  &  ^  Mondel  v.  Steel,  supra. 
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plaintiff  of  the  whole  price ;  and  therefore  the  defendant  is 
obliged  to  pay  it,  and  recover  for  any  breach  of  contract  on 
the  other  side.  Bat  after  the  case  of  Basten  v.  Butter  ^  a  dif- 
ferent practice,  which  had  been  partially  adopted  before  in 
the  case  of  King  v.  Boston,*  began  to  prevail,  and  being  at- 
tended with  much  practical  convenience  has  been  since  gen- 
erally followed ;  and  the  defendant  is  now  permitted  to  show 
that  the  chattel,  by  reason  of  the  non-compliance  with  the  war- 
ranty in  the  one  case,  and  the  work  in  consequence  of  the  non- 
performance of  the  contract  in  the  other,  were  diminished  in 
value.'  The  same  practice  has  not,  however,  extended  to  all 
cases  of  work  and  labor,  as  for  instance  that  of  an  attorney,* 
unless  no  benefit  whatever  has  been  derived  from  it ;  nor  in  an 
action  for  freight.*  It  is  not  so  easy  to  reconcile  these  devia- 
tions from  the  ancient  practice  with  principle  in  those  partic- 
ular cases  above  mentioned  as  it  is  in  those  where  an  executory 
contract,  such  as  this,  is  made  for  a  chattel  to  be  manufact- 
ured in  a  particular  manner  or  goods  to  be  delivered  according 
to  a  sample ;  ^  where  the  party  may  refuse  to  receive  or  may  re- 
turn in  a  reasonable  time  if  the  article  is  not  such  as  bargained 
for;  for  in  these  cases  the  acceptance  or  non-return  aflfords  evi- 
dence of  a  new  contract  on  a  quantum  valehat;  whereas,  in  a 
case  of  a  delivery  with  a  warranty  of  a  specific  chattel  there 
is  no  power  of  returning  and  consequently  no  ground  to  im- 
ply a  new  contract;  and  in  some  cases  of  work  performed 
there  is  difficulty  in  finding  a  reason  for  such  presumption. 
It  must,  however,  be  considered  that  in  all  these  cases  of  goods 
sold  and  delivered  with  a  warranty,  and  work  and  labor,  as 
well  as  the  case  of  goods  agreed  to  be  supplied  according  to  a 
contract,  the  rule  which  has  been  found  so  convenient  is  estab- 
lished ;  and  that  it  is  competent  for  the  defendant  in  all  of 
these  not  to  set  off,  by  a  proceeding  in  the  nature  of  a  cross- 
action,  the  amount  of  damages  which  he  has  sustained  by 
breach  of  the  contract,  but  simply  to  defend  himself  by  show- 
ing how  much  less  the  subject-matter  of  the  action  was  worth 
by  reason  of  the  breach  of  contract ;  and  to  the  extent  [268] 

17  East,  479.  *Templer  v.  McLachlan,  2  N.  R 

>7East,  481,  note.  136. 

>Ki8t  ▼.   Atkinson,   2  Camp.  68;  ^  Sheels  v.  Davies,  4  Camix  119. 

Thornton  ▼.  Place,  1  M.  &  Rob.  218.  AGermaine  v.  Burton,  8  Stark.  82. 
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that  he  obtains  or  is  capable  of  obtaining  an  abatement  of 
price  on  that  account  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  the  contract  and  is  precluded 
from  recovering  in  another  action  to  that  extent,  but  no  more." 
The  defendant  was  not  entitled  to  show  damages  resulting 
from  such  breach  nor  the  breach  of  any  other  stipulation.^ 


^  Francis  v.  Baker,  10  Ad.  &  E.  642 ; 
Bartlett  v.  Holmes,  13  C.  B.  630 ;  Da- 
vis V.  Hedges,  L.  R  6  Q.  B.  687. 

In  McAllister  v.  Reab,  4  Wend. 
490,  the  theory  of  recoupment  is  thus 
discussed  by  Marcy,  J. :  "  Upon  what 
principle  are  the  damages  for  the 
breach  of  warranty  allowed  in  a  case 
where  there  is  fraud  to  be  given  in 
evidence  to  reduce  the  recovery  be- 
low, the  stipulated  price ?  Not  on  the 
ground  of  (statutory)  set-off,  because 
these  damages  are  unliquidated.  Is 
it  upon  the  ground  that  the  con- 
tract is  destroyed  by  the  fraud?  If 
it  is  rendered  void,  upon  what  prin- 
ciple can  the  vendor  recover  at  all? 
I  know  it  has  been  said  he  recovers 
upon  a  quantum  meruit  or  quantum 
valebat;  but  if  there  was  no  contract 
by  reason  of  his  fraud,  there  was  no 
sale;  no  passing  of  titla  Can  an 
implied  sale  be  set  up  in  lieu  of  the 
express  one?  This,  I  think,  may  well 
be  doubted,  although  the  express 
contract  may  be  void.  The  case  of 
Beecker  v.  Vrooman  (13  Johns.  302) 
seems  to  have  been  put  on  the  ground 
that  the  sale  is  valid.  The  l^guage 
of  the  court  does  not  countenance 
the  idea  that  the  question  in  that 
case  was  the  mere  value  of  the  horse. 
It  is  there  intimated  that  a  different 
rule  now  prevails  from  what  for- 
merly governed,  which  commends  it- 
self to  the  court,  because  it  is  calcu- 
lated to  do ^naZ  and  complete  justice 
between  the  parties,  most  expedi- 
tiously and  least  expensively ;  but  if 
the  pai'ties  were  proceeding  without 
regard  to  the  express  contract  upon 


an  implied  one,  and  were  only  estab- 
lishing the  true  value  of  the  horse, 
there  was  no  new  rule,  and  the  lan- 
guage of  the  court  was  not  very  ap- 
propriate to  the  question  before  them. 
In  the  case  of  Leggett  v.  Ckx>per 
(2  Starkie  N.  P.  103X  where  the 
counsel  for  the  defendant  resisted  the 
recovery  on  the  contract  for  the  sale 
of  hope  on  account  of  fraud,  Lord  El- 
lenborough  said,  *  if  there  is  no  con- 
tract for  the  sale  of  the  goods  at  the 
stipulated  price,  there  is  no  contract 
upon  the  quantum  meruit  for  goods 
sold  and  delivered.*  The  action  in 
the  case  of  Frisbee  v.  Hoffnagle  (11 
Johns.  50)  was  on  a  note  for  the  con- 
sideration of  deed  with  warranty 
for  land.  The  defense  was  that  the 
vendor  had  no  title,  and  it  was  al- 
lowed to  prevail,  not  upon  the  ground 
that  the  contract  of  sale  was  invalid 
by  reason  of  fraud,  but  for  the  pur- 
pose of  avoiding  circuity  of  action. 
The  decision  in  the  case  of  Spauld- 
ing  V.  Vandercook  (2  Wend.  481) 
does  not,  I  apprehend,  proceed  on  the 
ground  of  fraud  alone.  The  consid- 
eration of  the  note  was  the  fulfillment 
of  the  contract  to  deliver  barrels.  If 
the  whole  contract  was  cut  up  by 
the  fraudulent  conduct  of  the  plaint- 
iff, the  note  was  entirely  without 
consideration ;  but  it  was  not  so  con- 
sidered. So  in  the  case  of  Burton  v. 
Stewart  (3  Wend.  236)  there  was 
fraud  in  the  sale  of  the  horse,  yet  the 
note  given  on  the  sale  was  not  ad- 
judged to  be  without  consideration. 
The  contract  was  broken,  but  it  had 
a  valid  existence ;  and  the  court  en- 
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§  171.  Same  sabject.  It  is  trae  that  the  plaintiff's  [269] 
breach  of  stipalations  in  favor  of  the  defendant  impairs  the 
consideration  of  his  agreement  in  favor  of  the  plaintiff;  but 
the  defense  of  recoupment  is  not  based  on  the  principle  of 
treating  the  defendant  as  relieved  from  his  obligation  [270] 
to  perform  his  undertaking  because  the  consideration  is  im- 
paired. On  the  contrary  it  is  based  on  the  opposite  principle, 
namely,  the  enforcement  of  the  contract  on  both  sides ;  and 
that  the  damages  which  the  plaintiff  has  sustained  from  the 
breach  of  the  engagements  in  his  favor  shall,  in  whole  [271] 
or  in  part,  be  compensation,  by  allowance  in  favor  of  the  de- 
fendant, and  application  thereto  of  such  damages  as  he  has 
suffered  from  the  infraction  of  the  correlative  duties  and  stip- 
ulations of  the  plaintiff  which  were  the  consideration.  [272] 
The  law  will  cut  off  so  much  of  the  plaintiff's  claim  as'  the  cross- 
damages  may  come  to.'  Wherever  recoupment,  strictly  such, 
is  allowed,  distinct  causes  of  action  are  set  off  against  each 
other.*  It  is  not  a  bar  to  the  plaintiff's  action  like  the  tech- 
nical plea  in  avoidance  of  circuity  of  action,  but  in  pursuance 
of  the  same  policy  of  the  law  it  seeks  to  satisfy  and  discharge 
the  whole  or  a  part  of  the  plaintiff's  claim  with  damages  for 
which  he  is  liable  in  respect  of  the  same  transaction.' 

§  172.  Constitaent  features  of  recoapment.  For  the 
purpose  of  discussing  the  principal  constituent  features  of  re- 
coapment, the  following  propositions  are  sufficiently  compre- 
hensive :  1.  The  claim  or  demand  for  which  the  defendant 
seeks  to  recoup  must  be  a  valid  cause  of  action  upon  which  a 
separate  suit  might  be  maintained  against  the  party  benefi- 
cially interested  in  the  plaintiff's  action,  or  his  assignor.    2.  It 

tertaraed  no  doubt  id  that  case  that  stitnte  for  a  croes-action  by  the  de- 

if  there  had  been  a  proper  notice  the  f endant 

amount  of  recovery  would  have  been  ^  Ives  v.  Van  Eppe,  22  Wend.  155, 

greatly  abated  by  the  proof  of  what  156 ;    McAllister  v.  Reab,  4  Wend, 

^^as  offered ;    it  was,  however,    re-  488 ;  Reab  v.  Mc Alister,  8  Wend,  109 ; 

jected  for  the  want  of  such  notice."  Batterman  v.  Pierce,  8  Hill,  171. 

He  ooncludes  that  the  recovery  of  ^  Minnaugh   v.    Partlin,  67  Mich. 

tiK  plaintiff  is  based  on  the  express  891 ;  Qrant  v.  Button,  14  Johna  377 ; 

contract*  and  the  amount  of  it  re-  Gillespie  v.  Torrance,  25  N.  Y.  306, 

<iuced  by  the  allowance  of  damages  809 ;    Price's  £z*rs  v.  Reynolds,  39 

<>n  the  defendant's  cross-claim  to  save  N.  J.  L.  171. 

amoltiplicityof  actionsiandasasub-  'McCullough  v.  CJox;  0  Barb.  887. 
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must  arise  from  the  same  subject-matter  or  spring  out  of  the 
same  contract  or  transaction  on  which  the  plaintiff  relies  to 
maintain  his  action.  3.  It  is  immaterial  whether  it  be  in  it- 
self or  is  set  up  as  a  defense  against  a  claim  for  liquidated  or 
unliquidated  damages.  Nor  is  it  necessary  that  the  claims  on 
both  sides  be  of  the  same  nature.  4.  It  is  available  only  as  a 
defense ;  for,  except  by  statute,  it  can  have  no  further  effect 
than  to  answer  the  plaintiff's  damages  in  whole  or  in  part ; 
the  defendant  cannot  recover  any  balance  or  excess.  5.  A 
defendant  has  an  election  to  use  such  a  cross-demand  as  a  de- 
fense or  bring  a  separate  action  upon  it ;  but  he  will  not  have 
the  election  to  set  up  his  claim  by  way  of  recoupment  unless 
it  would  be  just  and  practicable  to  adjust  it  in  the  plaintiffs 
action.  6.  When  made  the  subject  of  recoupment  the  defend- 
ant assumes  the  burden  of  proof  in  respect  to  it,  and  the  same 
rule  or  measure  of  damages  applies,  subject  to  the  limitation 
just  stated,  as  would  be  applicable  if  the  defendant  had  brought 
a  separate  action.  7.  When  submitted  as  a  subject  of  recoup- 
ment the  judgment  will  be  a  bar  to  any  other  suit  or  recoup- 
ment upon  it. 

[273]  §  173.  Remedy  by  counter-claim.  The  counter-claim 
of  the  code  adopted  in  many  of  the  states  includes  recoup- 
ment and  is  more  comprehensive ;  and  the  remedy  by  both 
has  been  made  more  useful  and  complete  by  statutory  pro- 
vision against  voluntary  discontinuance  of  the  action  by  the 
plaintiff  without  the  defendant's  consent  after  this  defense 
has  been  interposed;  and  for  judgment  on  the  adverse  claim, 
if  any  amount  is  established  after  satisfying  the  plaintiff's 
claim,  or  where  no  claim  in  favor  of  the  plaintiff  is  adjudged. 
§  174.  Yalidity  of  claim  essential  to  recoupment.  The 
claim  or  demand  to  be  recouped  must  be  a  valid  cause  of 
action  for  which  a  separate  suit  could  be  maintained.*  Hence 
it  is  essential  that  the  subject  of  it  be  such  as  the  court  in 
which  it  is  pleaded  has  jurisdiction  of ;  ^  that  the  damages  set 
up  were  not  incurred  through  defendant's  fault  or  negligence  ;• 

1  Davidson   v.  Rountree,  69    Wis.  gart,  61  Mioh.  108,  and  cases  cited  to 

655 ;  Sylte  v.  Nelson,  26  Minn.  105 ;  this  section. 

Rhymney  Ry.  Ca  v.  Rhymney  Iron  ^  Cragin  v,  Lovell,  88  N.  Y.  358. 

Ckx,  25  Q.  B.  Div.  146 ;  Barnes  v.  Mc-  '  Provenzano  v.  Thayer  Manuf.  Ca, 

Mullins,  78  Ma  260 ;  Widrig  v.  Tag-  9  Daly,  90. 
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that  the  contract  saed  upon  and  out  of  which  the  claim  arises 
is  valid ;  ^  that  the  plaintiff  is  a  party  suhject  to  suit ; '  that  the 
allowance  of  the  counter-claim  will  not  deprive  the  plaintiff  of 
the  exemptions  given  him  by  statute.' 

Reduction  of  damages  may  often  be  claimed  upon  facts 
which  do  not  constitute  a  cause  of  action  in  favor  of  the  de- 
fendant. Of  this  class  and  nature  are  those  provable  in  mit- 
igaiian  of  damages.  The  distinction  is  important;  for  it  is 
necessary  to  use  the  latter  in  defense;  the  benefit  of  such 
facts  will  be  lost  if  they  are  not  then  introduced.  But  if  the 
defense  consists  of  a  substantive  cause  of  action,  it  will  not  be 
lost  or  barred  by  the  defendant  failing  to  put  it  forward  when 
there  is  an  opportunity  to  make  it  available.  The  fact  that 
the  defendant  has  the  option  to  avail  himself  of  matter  of  re- 
coupment or  bring  a  cross-suit  upon  it  necessarily  implies 
that  such  matter  constitutes  a  cause  of  action.^  In  an  action* 
to  recover  for  labor,  if  the  benefit  of  the  labor  is  lost  by 
causes  for  which  the  plaintiff  would  be  answerable  in  a  cross- 
action,  the  same  matter  which  would  support  a  cross-action^ 
maybe  given  in  evidence  in  defense  of  the  suit  to  recover 
payment.*  Bigelow,  0.  J.,  said:  "  That  doctrine  (of  recoup- 
ment) does  not  rest  on  the  nature  of  the  right  which  the 
plaintiff  has  in  the  contract  which  he  seeks  to  enforce^  nor  on 
the  fact  that  his  interest  in  it  is  the  same  at  the  time  of  suit: 
brought  as  when  it  was  originally  entered  into.  The  essen- 
tial elements  on  which  its  application  depends  are  two  only. 
The  first  is  that  the  damages  which  the  defendant  seeks  to 

1  Ryan  v.  Dnnphy,  4  Mont  842,  A  set-off  cannot  be  maintained  of* 

351  a  debt  contracted  by   the   plaintiff 

*  A  tax  is  not  a  debt  or  obligation  during  infancy  and  not  ratified  b^- 

to  pay  money  founded  upon  con-  him  after    becoming   of    full   age. 

tract  and  cannot  be  counter-claimed  Rawley  v.  Rawley,  1  Q.  R  Div.  460 : 

against    Oatling  v.  Commissioners,  Widrig  v.  Taggart,  51    Mich.    108. 

%  N.  a  536 ;  Cobb  v.  Elizabeth  City,  >  Bauer  v.  Teasdale,  25  Ma  App.  25; 

75  id.  1;  Plnnegan  ▼.  Femandina,  16  Curlee  v.  Thomas,  74  N.  Q  51 ;  Wil- 

Fta.  87».  son  v.  McElroy,  82  Pa.  St  82. 

A  defendant  cannot  plead  a  coun-  <  Brown  v.  Gallaudet  80  N.  Y.  418 ; 

ter-claim  against  the  state  without  Gillespie  v.  Torrance,  26  id.  809.    See 

itB  consent    State  v.  Bradley,  87  La.  Houston  t.  Young,  7  Ind.  200 ;  Clark- 

Ann.  623;  People  v.  Dennison,  84  N.  v.  Wildridge,  6  id  170. 

T.  272 ;  Battle  ▼.  Thompson,  63  N.  C.  ^  Austin  v.  Foster^  9  Pick.  841. 
406l 
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set  off  shall  have  arisen  from  the  same  subject-raatter  or 
sprung  out  of  the  same  contract  or  transaction  as  that  on 
which  the  plaintiff  relies  to  maintain  his  action.  The  other  is 
[374]  that  the  claim  for  damages  shall  be  against  the  plaintiff, 
so  that  their  allowance  by  way  of  set-off,  or  defense  to  the 
contract  declared  on,  shall  operate  to  avoid  circuity  of  action, 
and  as  a  substitute  for  a  distinct  action  against  the  plaintiff 
to  recover  the  same  damages  as  those  relied  on  to  defeat  the 
action."  ^ 

§  175.  Parties.  The  cause  of  action  set  up  for  recoupment 
must  be  one  against  the  party  beneficially  interested  in  the 
plaintiff's  action ;  a  claim  against  the  nominal  plaintiff  person- 
ally when  he  sues  in  a  fiduciary  capacity  or  for  the  benefit  of 
another  is  not  available.  Thus,  where  property  attached  by 
an  officer  upon  means  process  was  replevied  from  him,  and  on 
the  failure  of  the  plaintiff  in  that  suit  to  comply  with  the 
judgment  for  return  of  the  property  suit  was  brought  on  the 
bond  by  the  officer,  it  was  held  that  the  other  party  could  not 
recoup  the  damages  adjudged  in  his  favor  against  such  officer 
for  false  return  on  the  process  upon  which  he  originally  at- 
tached the  property,  because  the  damages  recovered  by  the 
officer  on  the  bond  would  be  held  in  trust  for  the  benefit  of 
the  attaching  creditor  and  his  debtor,  and  the  damages  sought 
to  be  recouped  were  assessed  against  him  personally  for  v. 
wrong  committed  by  him.*  So  in  action  by  executors,  as  such, 
for  the  recovery  of  purchase-money  of  land  sold  by  them, 
the  purchaser  making  no  offer  or  attempt  to  rescind  the  con- 
tract cannot  avail  himself  of  false  and  fraudulent  representa- 
tions made  by  them  at  the  time  of  the  sale  in  respect  to  the 
subject-matter  either  as  a  defense  or  by  way  of  recoupment 
or  counter-claim.  His  remedy,  if  he  has  any,  is  against  the 
executors  personally .• 


1  Sawyer  v.  Wiswell,  9  Allen,  89. 

2  Wright  V.  Quirk,  105  Masa  44. 
See  Beckman  v.  Manlove,  18  Cal.  388. 

» Westfall  V.  Dungan,  14  Ohio  St 
276. 

A  plaintiff  who  sues  as  assignee 
for  the  benefit  of  creditors  to  recover 
the  price  of  goods  is  not  subject  to  a 
counter-claim  for  damages  resulting 


from  the  malicious  prosecution  by 
him  of  a  former  suit  for  the  same 
cause  of  action  unless  it  is  sho^ra 
that  his  cestuis  que  trust  participated 
in  or  approved  his  wrongful  act. 
Oelshenen  v.  Harris,  26  Fed.  Rep. 
680. 

If  the  beneficial  interest  in  a  claim 
or  demand  remains  in  the  assignor 
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It  is  not  essential  to  the  exercise  of  the  right  of  recoupment 
that  the  suit  in  which  the  right  is  asserted  should  be  brought 
in  the  name  of  the  party  who  is  liable  for  the  cross-claim, 
nor  need  it  be  against  the  party  who  is  entitled  to  the  benefit 
of  such  claim.  It  is  enough  that  the  suit  is  substantially  be- 
tween them ;  that  the  claim  sued  on  is  subject  to  this  defense, 
or  that  the  proceeding  be  of  such  a  nature  that  the  mutual 
claims  can  be  adjusted  in  it ;  and  that  whatever  is  recovered 
is  enforcible  against  the  property  of  the  party  seeking  to  [275] 
recoup;  and  whatever  is  deducted  upon  the  cross-claim  prop- 
erly inures  to  his  benefit.*  By  the  water-craft  law  of  some 
states  demands  of  certain  descriptions  are  liens  upon  and  en- 
forcible  against  the  water-craft,  which  may  be  discharged  by 
bond  or  some  form  of  undertaking  in  behalf  of  the  owners 
conditioned  for  the  payment  of  amounts  found  to  be  liens.  In 
actions  upon  such  security,  or  against  the  water-craft  not 
bonded,  any  matter  of  recoupment  in  respect  to  the  demand 
alleged  to  be  a  lien  may  be  set  up.^  The  surety  of  a  principal 
entitled  to  recoupment  may,  as  a  general  rule,  avail  himself  of 
that  defense  because  of  the  natural  equity  that  mutual  debts 
and  liabilities  growing  out  of  the  same  transaction  shall  com- 
pensate each  other.*  In  New  York,  however,  this  application 
of  recoupment  is  refused.*     The  prevailing  view  is  that  a 

the  assignee  cannot  set  it  off  against  formanoe  of  which  it  is  stipulated 

the  debtor.    Olmstead  v.  Scutt»  65  that  the  notes  shan  be  bound,  the 

Cooa  125u  damages  resulting  from  the  non-per- 

1  In  an  action  by  A.  against  R  and  f  ormance  of  such  agreement  may  be 
G.  they  sought  to  recoup  his  demand,  recouped  against  the  notes  although 
It  appeared  that  D.,  who  was  not  a  the  latter  were,  at  the  vendor's  re- 
party  to  the  record,  was  a  partner  of  quests  made  payable  to  a  third  party, 
the  defendants  in  the  original  con-  no  consideration  moving  from  him. 
tract,  was  interested  in  the  reduc-  Hooper  v.  Armstrong,  69  Ala  848. 
tioQ  of  A«'8  claim  and  suffered  in  See  last  nota 

oommon   with   them   the  damages  '  Steamboat  WellsviUe  v.  Geisse,  8 

Nmght  to  be  recouped.    A  recoup-  Ohio  St  888;  Ward  v.  Willson,  8 

meat  was  aUowed.  Baltimore  United  Mich.  1. 

Oa  Ca  T.  Barber,  2  Mackey  (D.  aX  4  '  Reeves  v.  Chambers,  67  Iowa,  81 ; 

If  contemporaneously  with  the  ex-  McHardy  v.  Wadsworth,  8  Mich.  849 ; 

ecution  of  notea  for  the  purchase-  Waterman  v.  Clark,  76  UL  428L    See 

money  of  land  the  parties  agree  in  Hobbs  v.  Duff,  28  CaL  596. 

writing  that  the  vendor  shall  furnish  *  Lasher  v.  Williamson,  65  N.  Y. 

the  vendee  a  complete  chain  of  title  619 ;  Gillespie  v.  Torrance,  25  id.  806 ; 

to  the  land  purchased,  for  the  per-  La  Farge  v.  Halsey,  4  AbU  897. 
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counter-claim  or  cross-claim  must  be  against  all  the  plaintiflFs 
and  them  only  and  in  favor  of  all  the  defendants  and  no 
others.*  In  an  action  upon  a  contract  a  balance  due  the  defend- 
ant upon  an  unsettled  partnership  account  between  the  parties, 
the  firm  having  been  dissolved  prior  to  the  commencement 
of  the  action,  is  a  proper  counter-claim.-  If  some  of  the  defend- 
ants set  up  that  the  contra<5t  sued  upon  was  made  with  them 
they  may  plead  a  counter-claim  though  the  other  defendants 
have  no  interest  in  it.'  Where  the  plaintiff's  conduct  indicates 
that  he  considered  the  defendants  as  the  parties  with  whom 
he  was  dealing  and  he  has  sued  them  both  he  cannot  contro- 
vert their  right  to  establish  a  counter-claim.*  In  an  action 
brought  by  an  executor  or  administrator  upon  a  contract  made 
by  him  after  the  death  of  his  testator  or  intestate  or  to  re- 
cover assets  belonging  to  the  estate  in  the  hands  of  a  third 
person  a  claim  due  from  the  deceased  to  the  defendant  cannot 
be  counter-claimed.  "  The  reason  of  the  rule  is  that  in  all  such 
cases  the  allowance  of  such  set-off  or  counter-claim  would 
necessarily  destroy  the  equal  and  just  distribution  of  the 
assets  belonging  to  the  estate  among  the  creditors  in  every 
case  where  the  assets  were  insufficient  to  pay  all  the  debts  of 
the  deceased."  *   An  administrator  who  is  sued  upon  a  personal 

1  Brown  v.  Morris,  88  N.  C.  251 ;  used  as  a  counter-claim  to  a  joint  in- 

Sloteman  v.  Thomas  &  W.  Manuf.  debtedness  unless  the  insolvency  of 

Ca,  69  Wis.  •  499 ;  Chase  v.  Evoy,  68  the   plaintiff   is   shown.    CJollier  v. 

CaL    848;   Jenkins   v.  Barrows,  73  Erwin,  8  Mont  142;   Kemp  ▼.  Me- 

Iowa,  488 ;  Hopkins  v.  Lane,  81  N.  Cormick,  1  id.  420. 

Y.  501;    McCulloch  v.  Vibbard,  61  «Waddell  v.  Darling,  51  N.  Y.  827. 

Hun,  227;  Tomlinson  v.  Nelson,  49  See  Pen dergast  v.  Greenfield,  40  Hun, 

Wis.  679;  Kirby  v.  Spiller,  88  Ala.  494. 

481;    Wood  V.  Brush,  72  Cal.  224;  3  Clegg  r.  Cramer,  82  Hun,  162. 

Thalheimer  v.  Crow,  13  Colo.  897;  <  Drew  v.  Ellison,  60  Vt  401. 

Thatcher  v.  Rockwell.  4  id.  875 ;  In-  *  Per  Taylor,  J.,  in  McLaughlin  v. 

gols  V.  Plimpton,  10  id.  585;  Roberts  Winner,  63  Wis.  120,  124,  citing  A1- 

V.  Donovan,  70  CaL  108 ;  City  Council  dnch  v.  Campbell  4  Gray,  284 ;  Smith 

of     Montgomery    v.     Montgomery  v.  Boyer,  2  Watts,   178;   Aiken   v. 

Water-works,  79  Ala.  233;  Copeland  Bridgniau,  37  Vt.  249;   Woodward 

V.  Young,  21  a  C  275;  Casey  v.  Hau-  v.  McGaiigh,  8  Mo.  161 ;  NewhaU  v. 

lick,  69  Texas,  44;  King  v.  Wise,  43  Turney,  14  111.  838;  Patterson  v.  Pat- 

Cal.  628;  Steams  V.  Martin,  4  id.  227;  terson,   59  N.  Y.  574;  Lawrence  v. 

Collins  V.  Butler,  14  id.  228;  How-  Vilas,  20  Wis.  381, 389-891 ;  Lombarde 

nrd  V.  Shores,  20  id.  277.  v.    Older,   17    Beav.  542;  Wrout  v. 

An  individual  demand  cannot  be  Dawes,  25  id.  869;  Root  v.  Taylor,  20 
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claim  cannot  counter-claim  a  debt  which  is  due  from  the 
plaintiflf  to  him  in  his  representative  capacity.*  Under  a 
statute  which  provides  that  in  an  action  brought  by  an  execu- 
tor or  administrator  in  his  representative  capacity  a  demand 
against  the  decedent  belonging  at  the  time  of  his  death  to  the 
defendant  may  be  set  up  as  a  counter-claim,  the  wrongful  acts 
of  an  executor  cannot  give  the  defendant  a  right  to  counter- 
claim against  a  demand  owing  to  the  testator  in  his  life-time.^ 
§  176.  Same  subject.  The  question  arose  in  Newfoundland 
V.  Newfoundland  Ey.  Co.*  whether  a  right  of  set-oflf  existing 
in  favor  of  the  government  was  available  against  such  of  the 
plaintiffs  as  were  assignees  of  the  original  corporation.  The 
facts  were  that  the  plaintiflf  was  incorporated  for  the  pur- 
jiose  of  constructing  and  working  a  railway  in  pursuance  of  a 
contract  with  the  government,  for  which  the  latter  was  to 
pay  a  subsidy  and  grant  lands.  The  assignees  took  what- 
ever right  the  company  had  to  the  subsidy  and  the  grants  of 
land  in  respect  to  a  particular  portion  of  the  road.  The  con- 
tention of  the  plaintiflf  was  that  the  government  was  bound 
to  pay  a  certain  amount  of  subsidy  and  to  make  grants 
of  land  for  a  completed  portion  of  the  road,  though  it  was  not 
finished  as  a  whole.  This  was  disputed,  but  if  such  liability 
existed  it  was  asserted  that  the  government  could  set  up 
counter-claims  against  the  company  for  its  breach  of  contract 
in  not  completing  the  road.  It  was  held  by  the  privy  council 
that  the  counter-claim  was  good  as  against  the  assignees  of 
the  company,  it  and  the  claim  having  their  origin  in  the  same 
|)ortion  of  the  contract  and  the  obligations  which  gave  rise  to 
them  being  closely  intertwined.  "  The  claim  of  the  govern- 
ment," it  was  said,  "  does  not  arise  from  any  fresh  transaction 
freely  entered  into  by  it  after  notice  of  assignment  by  the 
company.  It  was  utterly  powerless  to  prevent  the  company 
from  inflicting  injury  on  it  by  breaking  the  contract.  It 
would  be  a  lamentable  thing  if  it  were  found  to  be  the  law 
that  a  party  to  a  contract  may  assign  a  portion  of  it,  perhaps 
a  beneficial  portion,  so  that  the  assignee  shall  take  the  benefit, 

Johna  187;  Steel  v.  Steel,  12  Pa.  St        iGourley  v.  Walker,  69  Iowa,  80. 
64;  Shipman  v.  Thompson,  Willes,        ^Wakeman    v.  Everett^  41   Hun, 

103.    Thompson  v.  Whitmarsh,  100  27a 
N.  Y.  S6,  is  to  the  same  effect  >  12  Appi  Ca&  109. 
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wholly  discharged  of  any  counter-claim  by  the  other  party  in 
respect  of  the  rest  of  the  contract,  which  may  be  burdensome. 
There  is  no  universal  rule  that  claims  arising  out  of  the  same 
contract  may  be  set  against  one  another  in  all  circumstances. 
But  their  lordships  have  no  hesitation  in  saying  that  in  this 
contract  the  claims  for  subsidy  and  for  non-construction  ought 
to  be  set  against  one  another."  ^  Where  the  plaintifif  sues  an 
assignee  and  is  not  entitled  to  protection  as  a  hoTiaJlde  holder 
of  negotiable  paper,  his  action  is  subject  to  any  defense  by 
way  of  recoupment  which  would  be  good  against  the  party  to 
whom  the  plaintiffs  demand  accrued.^  "Where  a  note  for  the 
price  of  property  sold  was  made  payable  to  the  vendor's  wife, 
and  no  portion  of  the  consideration  moved  from  her,  it  was 
held  that  the  note  was  subject  to  the  same  defense  by  way  of 
recoupment  for  the  vendor's  fraud  in  the  sale,  as  if  it  had  been 
made  payable  to  himself.' 

§  177.  Maturity  of  claim  or  demand.  Must  the  matter  of 
recoupment  be  a  mature  cause  of  action  at  the  time  of  the 
commencement  of  the  plaintiff's  action,  or  will  it  be  suflS- 
cient  that  it  is  such  at  the  time  of  pleading?  Campbell,  J.,* 
said :  ^*  The  purpose  of  recoupment  would  be  defeated  if  the 
[276]  party  cannot  be  allowed  to  plead  what  he  might,  at  the 
time  of  pleading,  have  declared  upon.  The  object  of  this 
practice  is  to  diminish  litigation  by  consolidating  controver- 
sies into  one  action.  The  whole  doctrine  is  one  of  the  equi- 
table outgrowths  of  the  improvement  of  legal  practice;  and 
no  obstacle  should  be  thrown  in  the  way  of  its  encourage- 
ment. Our  legislation  has  indicated  this  design  by  enlarging 
the  defense  and  permitting  defendants  to  recover  damages 
beyond  the  plaintiffs  claim.  We  do  not  feel  disposed  to  ac- 
cept any  technical  doctrines  which  would  prevent  its  full 
efficacy  unless  compelled  by  a  weight  of  authority  which  we 
do  not  find  here."    But  it  was  said  by  Jarvis,  0.  J.,*  "It 

1  If  the  party  who  agrees  to  per-  Knight  v.  Devlin,  62  N.  Y.  899 ;  Van 
form  makes  an  asBignment  of  the  de  Sande  v.  Hall,  18  How.  Pr.  458 ; 
entire  contract  before  any  money  is  Hinsdell   v.    Weed,    5    Denio,    172 ; 
due  under  it  the  other  party  may  re-  RockweU  v.  Daniels,  4  Wis.  432^ 
coup  his  damages  for  a  breach  there-  •  Kelly  v.  Pember,  85  Vt.  188. 

of  by  the  assignora     Smith  v.  Wall,        *  In  Piatt  v.  Brand.  26  Mich.  175. 
12  Colo.  863.  » In  Bartlett  v.  Holmes,  18  Q   B. 

2  Wood  V.  Brush,  72  CaL  224 ;  Mc-    630. 
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seems  to  me  we  should  carry  the  doctrine  respecting  the  avoid- 
ing of  circuity  of  action  very  much  further  than  any  case  has 
yet  carried  it  if  we  were  to  hold  that  the  damages  may  be 
reduced  by  showing  a  breach  of  the  contract  on  the  plaintiff's 
part  subsequently  to  the  commencement  of  the  plaintifif's  ac- 
tion. There  are  many  cases  where  circumstances  existing  be- 
fore action  brought  have  been  allowed  to  be  given  in  evidence 
to  mitigate  or  reduce  the  damages ;  but  none  that  I  am  aware 
of  where  matters  arising  after  action  brought  have  been  so 
r\2i:jeived."  Under  the  English  judicature  act  of  1873  ^  it  is 
he^d  that  relief  can  be  given  on  a  counter-claim  in  respect  of 
a  cause  of  action  accrued  to  the  defendant  subsequently  to 
the  issue  of  the  writ  in  the  original  suit.*  It  had  previously 
been  ruled  otherwise.'  The  later  case  is  rested  on  the  gener- 
ality of  the  language  of  the  statute,  the  orders  made  pur- 
suant thereto  and  the  nature  of  a  counter-claim  which  had 
been  before  spoken  of  as  being  an  wholly  independent  suit 
from  the  claim.^  It  is  now  settled  in  England  that  a  counter- 
claim must  be  treated  as  if  it  were  a  proceeding  in  an  action ; 
it  is  not  the  latter  because  it  is  not  commenced  by  a  writ 
or  summons;  and  that  the  plaintiff  cannot  after  a  counter- 
claim has  been  delivered  discontinue  his  action  so  as  to  pre- 
vent the  defendant  from  enforcing  his  cause  of  action.*  The 
weight  of  authority  in  America  is  that  a  demand  which  is  not 
due  at  the  time  the  action  was  brought  cannot  be  counter- 
claimed  or  set  oflf.'    The  codes  of  some  states  express  that 

1  Sea   24,   subsea  8 :    ''The  said  2 Beddall  v.  Maitland,  17  Ch.  Div. 

coartB  zespectiyely,  and  every  judge  174 

thereof,  shall  also  have  the  power  to  '  Original  Hartlepool  Collieries  Ca 

grant  to  any  defendant  in  respect  of  v.  Gibb,  5  Ch.  Div.  713. 

aoy  equitable   estate   or    right,  or  ^  Winterfield  v.  Bradnum,  8  Q.  B. 

other  matter  of  equity,  and  also  in  Div.  824 ;  Stooke  v.  Taylor,  5  id.  569. 

respect  of  any  legal  estate^  right  or  ^McGowan  v.  Middleton,  11  Q.  B. 

title  claimed  or  asserted  by  him,  all  Div.  464,  overraling    Vavasseur  v. 

rach  relief  against  any  .plaintiff  or  .Krupp,  15  Ch.  Div.  474. 

petitioner  as  such  defendant   shall  ^  Ellis  v.    Cothran,  117    UL   458; 

have  properly  claimed  by  his  plead-  Orton  v.  Noonan,  29  Wi&  541 ;  Simp- 

ing,  and  as  the  said  courts  respect-  son  v.  Jennings,  15  Neb.  671 ;  Tessier 

ivety,  or  any  judge  thereof,  might  v.  Lockwood,  18  id.  161 ;  Hogan  v. 

have  granted  in  any  suit  instituted  Kirkland,  64  N.  C.  250 ;  Lee  v.  Eure^ 

for  that  purpose  by  the  same  de-  98  id.  5,  9. 
feodant  against  the  same  plaintiff  or 
petitioner." 
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the  right  to  counter-claim  must  exist  at  the  commenceraeut 
of  the  action.^  This  means  that  it  must  then  exist  in  the 
hands  of  those  who  plead  it.*  In  New  York  it  has  been  held 
in  an  action  for  rent  that  the  tenant  cannot  recoup  his  dam- 
ages for  a  breach  of  covenant  on  the  part  of  the  plaintiff 
after  the  commencement  of  the  suit.'  But  in  a  later  case  the 
court  of  appeals  aiErmed  a  judgment  on  a  counter-claim  for 
conversion  of  property  after  the  commencement  of  the  ac- 
tion.* The  court  say:  "Strictly  speaking,  the  act  of  the 
plaintiff  in  procuring  and  serving  the  injunction  would,  ordi- 
narily, be  an  act  at  or  after  the  commencement  of  the  ac- 
tion, and  therefore  one  the  damages  for  which  could  not  be 
set  up  as  a  counter-claim  in  a  pleading  which  is  presumed  to 
state  the  claims  of  the  parties  as  existing  at  the  time  of  bring- 
ing the  suit;  but  as  the  act  of  the  plaintiff  related  to  the  very 
property  which  was  the  subject  of  the  action  and  materially 
affected  the  defendant's  rights  and  defense  therein,  I  do  not 
see  why  it  could  not  have  been  set  up  in  a  subsequent  or  sup- 
plemental answer  and  have  thus  been  rendered  effectual  to 
the  defendant." 

The  connection  between  a  plaintiff's  cause  of  action  and  a 
defendant's  cross-claim  is  so  close  that  until  the  former  is 
barred  by  the  statute  of  limitations  the  latter  is  available.* 
"  Not  only  does  the  bringing  of  an  action  stop  the  operation 
of  the  statute  as  to  a  proper  matter  of  set-off,  but  it  also 
seems  that  it  revives  a  claim  which  is  actually  barred  out, 
which  is  the  proper  subject  of  recoupment  in  the  action,  as 
damage  growing  out  of  the  same  transaction.  Thus,  in  an 
action  to  recover  the  price  of  goods  sold,  unsoundness  may 
be  set  up  by  way  of  defense,  although  an  action  to  recover 
damages  therefor  is  barred."  •  In  an  action  on  a  note  a  total 
failure  of  consideration  and  a  parol  warranty  of  the  property 
for  which  the  obligation  was  given  were  pleaded  in  defense, 
and  the  latter  was  sustained,  although  the  period  for  bringing 

1  Davis  V.  Frederick,  6  Mont  800.  513 ;  StillweU  v.  Bertrand,  22  Ark. 

^Mayo  Y.  Davidge,  44  Hun,  842.  876;    Eve   v.    Louis,    91   Ind.    457; 

>Harger  v.  Edmonds,  4  Barb.  256.  Walker  v.  Clements,  15  Q.  R  104a 

« Ashley  v.  Marshall,  29  N.  Y.  494.  'Wood's   Lim.,  §  282;'  Riddle    v. 

<^Beecher    v.    Baldwin,    55   Conn.  Kreimbricht,  12  La.  Ann.  297;  La- 

419;  Brumble  v.  Brown,  71  N.  d  strapes  y.  Rooquet^  28  id.  6a 
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an  action  upon  the  parol  agreement  had  passed.^  If  a  con- 
tract is  not  satisfactorily  performed,  the  right  to  recover 
UDder  it  is  qualified.  To  the  extent  that  the  contractee  has 
been  injured  by  the  method  of  the  contractor's  performance 
or  by  his  neglect  to  perform  he  may  defeat  the  latter's  de- 
mand. If  the  statute  of  limitations  does  not  bar  the  con- 
tractor the  other  party  may  plead  a  counter-claim.  The 
statute  is  tolled  by  the  commencement  of  an  action,  and 
though  the  counter-claim  is  not  pleaded  until  more  than  the 
statutory  period  fixed  for  bringing  an  action  on  the  contract 
has  gone  by,  it  is  in  time  if  it  is  pleaded  within  the  period 
fixed  for  answering  the  complaint.*  In  Pennsylvania  the 
running  of  the  statute  is  not  stopped  until  the  defendant 
pleads  his  set-off  or  gives  the  plaintiff  notice  of  it.' 

§  178.  Cross-claim  mast  rest  on  contract  or  subject-mat. 
ter  of  action.  It  must  arise  from  the  same  subject  [377] 
matter,  or  spring  out  of  the  same  contract  or  transaction  on 
which  the  plaintiff  relies  to  maintain  his  action.*  The  same 
thing  is  substantially  necessary  to  constitute  one  branch  of 
the  counter-claim  of  the  modern  codes  in  which  it  is  required 
that  it  arise  out  of  the  same  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim  or  be  con- 
nected with  the  subject  of  the  action.* 

§  179.  Becoupment  for  frauds  breach  of  warranty^  negli- 
gence^ etc.    If  a  party  in  negotiating  a  contract  commits  an 

'  Morrow  v.  Hanaon,  9  (hi,  898.  Standley  t.  Northwestern   Mut  L. 

2  Herbert  t.  Dey,  15  AbU  N.  a  Ins.  Ca,  95  Ind.  254;  Lee  v.  Eure, 

(N.  Y.)  172.  98  N.  C.  5 ;  Wilkerson  v.  Farnham, 

*Gilmore  t.  Reed,  76  Pa.  St  46a  82  Ma  672 ;  Clark's  Ck)ve  Guano  Co. 


« Sawyer  y.  Wiswell,  9  Allen,  89 
Logie  v.  Black,  24  W.  Va.  1,  20 
Bozarth  ▼.  Dudley,  44  N.  J.  L.  804 
GOchrist  ▼.  Partridge,  78  Me.  214 


V.  Appling,  83  W.  Va.  470 ;  Logie  v. 
Black,  24  id.  1. 

If  the  plaintiff  fails  to  pro^e  the 
contract  upon  which  be  sues,  the  de- 


Washington  T.  Timberlake,  74  Ala.  fendant  cannot  prove  another  and 

859;  Keegan  y.  Kinnare,  128  111.  280.  different  contract  and  recoup  dam- 

*Xeaia   Branch   Bank  v.  Lee,  7  ages  for  the  breach  thereof.    Halde- 

AMx  872;  Epperly  y.  Bailey,  8  Ind.  man  v.  Berry,  74  Mich.  424;  More- 


73;  Slay  back  y.  Jones,  9  Ind.  472 
Barfayte  y.  Hughes,  88  Barb.  820 
Bazemore  y.  Bridges,  105  N.  C.  191 
Demartin  v.  Albert,  68  CaL  277 
Allen  y.  Coates,  29  Minn.  46 
Schmidt    y.    Bickenbach,    id.    122 


house  y.  Baker,  48  id.  835 ;  Holland 
y.  Rea,  id.  218;  Brighton  Bank  v. 
Sawyer,  182  Mass.  185;  Bozarth  v. 
Dudley,  44  N.  J.  L  804 ;  The  Zouave, 
29  Fed.  Rep.  296 ;  The  C.  B.  Sanf ord, 
22  id.  863. 
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actionable  fraud  upon  the  other  contracting  party  touching 
the  subject  of  their  negotiation,  the  latter,  though  he  has  not 
exercised  his  privilege  to  repudiate  the  contract  on  the  dis- 
covery of  the  fraud,  may  recoup  his  damages  therefor  in  any 
action  brought  by  the  guilty  party  upon  the  contract.  Such 
a  cross-claim  does  not  grow  out  of  the  contract,  but  it  is  part 
of  the  same  transaction  and  is  connected  with  the  subject  of 
the  action.^  A.  executed  in  February  a  memorandum  under 
[37S.]  seal  stating  that  he  had  hired  of  W.  a  certain  lot  in  the 
city  of  New  York,  for  one  year  from  the  1st  of  May  follow- 
ing, at  a  rent  of  $1,000.  He  was  induced  to  make  the  con- 
tract by  the  fraudulent  representations  of  W.  that  the  lot 
embraced  a  certain  other  parcel  of  land  which  belonged  to 
the  corporation.  A.  discovered  the  fraud  before  the  1st  of 
May,  and  on  that  day,  having  obtained  a  lease  of  the  parcel 
owned  by  the  corporation,  took  possession  of  the  whole  and 
occupied  it  during  the  year.    It  was  held  in  an  action  by  W. 

■  Walker  y.  France,  112  Pa.  St  Nims,  4  Gush.  215 ;  Cook  v.  Castner, 
203 ;  Dowagiac  Manuf.  Co.  v.  Gibson,  9  Cush.  266 ;  HarriDgton  v.  Stratton, 
78  Iowa,  525 ;  Birdsey  v.  Butterfield,  ^2  Pick.  510 ;  HaU  v.  Clark,  21  Ma 
84  Wia  62 ;  Van  Epps  .v.  Harrison,  6  415 ;  Rawley  y.  Woodruff,  2  Lan& 
Hill,  68;  Myers  v.  Estell,  47  Miss.  4,  419;  More  y.  Rand,  60  N.  T.  d08; 
17,  21 ;  Estell  y.  Myers,  54  id.  174 ;  56  Price  y.  Lewis,  17  Pa.  St  51 ;  Graham 
id.  800 ;  Kelly  y.  Pember,  85  Vt  183 ;  y.  Wilson,  6  Kan.  489 ;  Allen  v. 
Kennedy  y.  Crandall,  8  Lans.  1 ;  Shackelton,  15  Ohio  St  145 ;  Samp- 
Rotan  y.  Nichols,  22  Ark.  244;  Per-  ter  y.  Welsh,  2  Bay,  558;  Wlieat  v. 
ley  y.  Balch,  28  Pick.  288 ;  Timmons  Dotson,  12  Ark.  699 ;  Tunno  v.  Fludd, 
y.  Dunn,  4  Ohio  St  680 ;  Ayery  y.  1  McCord,  121 ;  Abercrombie  y.  Ow- 
Brown,  81  Conn.  898;  CaldweU  y.  ings,  2  Rich.  127;  Adams  y.  Wylie, 
Sawyer,  80  Ala.  283 ;  Cage  v.  Phelps,  1  Nott  &  McC  78 ;  McFarland  ▼. 
88  Ala  888;  Moberly  v.  Alexander,  Carver,  84  Mo.  195;  Christy  y.  Ogle, 
19  Iowa,  162 ;  Johnson  y.  Miln,  14  88  III  295 ;  Reynolds  y.  Cox,  11  Ind. 
Wend.  195;  President  etc.  y.  Wad-  262;  Cox  v.  Reynolds,  7  id.  267; 
leigh,  7  Blackf.  102 ;  Light  y.  Stoever,  House  y.  Marshall,  18  Ma  869 ;  Shute 
12  a  &  R  481 ;  Haynes  y.  Harper,  y.  Taylor,  5  Met  61 ;  Owens  y.  Rector, 
25  Ark.  541 ;  Wardell  y.  Fosdick,  13  44  Ma  889 ;  James  y.  Lawrenceburgh 
Johns.  825;  Brown  y.  Tuttle,  66  In&  Ca,  6  Blackf.  525;  Burton  y. 
Barb.169;  Hoggv.Cardwell,4Sneed,  Stewart  8  Wend.  286;  Hammatt  y. 
151;  Nelson  y.  Johnson,  25  Mo.  430;  Emerson,  27  Me.  808;  White  y. 
Witliers  y.  Greene,  9  How.  (U.  S,)  Sutherland,  64  111.  181;  Gibson  v. 
213;  Estep  y.  Fenton,  66  111.  467;  Marquis,  29  Ala.  668;  Isham  y.  Da- 
Sawyer  y.  Wis  well,  9  Allen,  89;  yidson,  52  N.  Y.  237;  Simmons  v. 
Bradley  y.  Rea,  14  id.  20;  Mixer  v.  Cutreer,  12  Sm.  &  M.  584;  Holtoo 
Cobum,  11  Met    561 ;    Westcott  y.  y.  Noble,  88  CaL  7. 
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for  the  rent  that  A.  was  entitled  to  a  deduction  by  reason  of 
the  fraud  of  at  least  what  he  was  obliged  in  good  faith  to 
pay  for  the  corporation  leaseJ  And  in  action  for  fraudulent 
representations  made  on  the  exchange  of  property  the  defend- 
ant was  allowed  to  recoup  his  damages  resulting  therefrom.^ 
Where  an  action  was  brought  to  recover  a  balance  due  on  a 
contract  of  sale  of  two  separate  patented  processes  described 
and  contracted  for  in  a  single  written  agreement  for  an  entire 
sum  payable  in  instalments,  it  was  held  that  the  vendee  was 
entitled  to  set  oflf  damages  arising  out  of  the  vendor  s  fraudu- 
lent representations  as  to  one  of  the  processes,  although  the 
other  proved  to  be  more  valuable  than  the  amount  paid  for 
both.'  If  several  distinct  purchases  are  made  at  the  same 
time,  though  by  different  instruments,  they  will  be  regarded 
for  the  purposes  of  recoupment  as  being  connected.*  So,  in 
actions  for  the  price  of  property  sold,  damages  for  breach  of 
any  warranty  made  by  the  vendor  of  the  property,  whether 
it  be  express  or  implied,  may  be  recouped.^    If  there  is  a  sale 

>  Allaire  ▼.  Whitney,  1  HHl,  484 ;  v.  Tank,  12  Wis.  276 ;  Deen  v.  Her- 

Whitney  v.  AUaire,  1    N.  Y.  805;  rold,  87  PaStl50;Ketchum  v.Wells, 

Holton  ▼.  Noble,  88  Cal.  7.  19  Wis.  25 ;  Steigleman  v.  Jeffries,  1 

« Carey  v.  Gumow,  105  Mass.  18;  &  &  R  477;  Murphy  v.  Gay,  87  Mo. 

Chandler  v.  Cbilds,  42  Mich.  12a  585 ;    Barth  v.  Burt,  43  Barb.  628 ; 

SBawley  v.  Woodruff,  2  Lan&  419.  Brown  v.  Tuttle,  66  Barb.  169;  Wesl- 

*  Benjamin  t.  Richards,  51  Mich,  cott  v.  Nims,  4  Gush.  215 ;  Miller  v. 

lia  Gaither,  8  Bush,  152 ;  Culver  v.  Blake, 

•Wilson  ▼.  Hughes,  94  N.  C.  182;  6  K  Mon.  628;  McMillion  v.  Pigg, 

Bittingv.  Thaxton,72id.541;  Walsh  8   8tew.  165;    Lemon  v.  Trull,   18 

T.  HalL  66  id.  288 ;  Hurst  v.  Everett,  How.  Pr.  248 ;  Plant  v.  Condit,  22 

91  id.  899 ;  Dushane  y.  Benedict,  120  Ark.  454 ;  Jemison  v.  Woodruff,  84 

U.  a  680;  Spalding  v.  Vandercook,  Ala.  148;  Hoe  v.  Sanborn,  8  Abb. 

2  Wend.  481;  Hoover  v.  Peters,  18  (N.  B.)  189;  Harman  v.  Sanderson,  6 

Mich.  51 ;  McAllister  v.  Beab,  4  Wend.  Sm.  &  M.  41 ;  Rumsey  v.  Sargent,  21 

483 :  Reab  v.  McAlister,  8  Wend.  109 ;  N.  H.  897 ;  Williams  v.  Miller,  21  Ark. 

Herbert  V.  Ford,  29  Ma  546 ;  Kellogg  469;  Love  v.  Oldham,  22  Ind.  51; 

V.  Denslow,  14  Conn.  4tl ;  Hitchcock  Goodwin  v.  Morse,  9  Met  278 ;  Har- 

v.  Hunt,  28  Conn.  848;   Mercer  r.  rington  v,  Stratton,  22    Pick.   510; 

Hall,2Tez.  284;  Mearev.  Nichols,  41  Flint  v.  Lyon,  4  Cal  17;  Dennis  v. 

m  207;  Miller  ▼.  Smith,  1  Mason,  Be]t,80CaL247;Hodgkinsv.Mou]ton, 

437;  Love  v.   Oldham,  23  Ind.  51;  100  Mass.  809;  Burnett  v.  Smith,  4 

Getty  V.  Rountree,  2  Pin.  ( Wia)  879 ;  Gray,  50 ;  Allen  v.  Furbish,  id.  504 ; 

UcAlpin  V.  Lee,  12  Conn.  129 ;  With-  Stacy  v.  Kemp,  97  Mass.  166 ;  Darnell 

CTB  V.  Greene^  9  How.  (U.  S.)  214 ;  v.  Williams,  2  Stark,  166 ;  Parish  v. 

Van  Buren  v.  Digges,  11  id.  461 ;  Fiak  Stone,  14  Pick.  198 ;  Judd  v.  Denni- 
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and  delivery  of  property  in  presenti  which  is  expressly  war- 
ranted and  the  warranty  is  not  true,  the  vendee  does  not  lose 
his  right  to  recoup  the  damages  by  receiving  and  using  the 
property.^  In  New  York,  where  the  contract  of  sale  is  exec- 
utory and  a  time  is  agreed  upon  for  making  a  test  of  the 
property  which  is  the  subject  of  the  contract,  the  acceptance 
and  use  of  it  after  the  test  has  been  made  waives  the  right  to 
claim  a  breach  of  the  warranty.-  This  is  not  the  rule  in  Illi- 
nois.* If  goods  are  warranted  the  purchaser  may,  after  he 
has  admitted  that  they  correspond  with  the  contract  and 
promised  to  pay  the  purchase  price,  recoup  any  damages  re- 
sulting from  a  breach  of  the  warranty,  or  he  may,  after  paying 
the  price,  recover  such  damages  in  a  separate  suit.*  Giving  a 
renewal  note  after  knowledge  of  the  breach  of  a  warranty  is 

son,  10  Wend.  518;  Murray  v.  Carlin,  to  hold  this  rule  in  respect  to  an  ex- 
67  IlL  286 ;  Owens  v.  Sturges,  id.  866 ;  ecutory  contract,  that  when  the  de- 
Nixon  v.  Carson,  88  Iowa,  888;  Walker  fectB  in  the  goods  are  patent  and 
V.  Hoisington,  48  Vt  608 ;  Parker  y.  obvious  to  the  senses,  when  tlie  pur- 
Pringle,  2  Strobh.  242 ;  Babcock  v.  chaser  has  a  full  opportunity  for  ex- 
Trice,  18  IlL  420.  amination  and  knows  of  such  de- 

If  several  suits  are  brought  in  an  fects,   he'    must,    either   when    he 

inferior  court   on   notes   given  for  receives  the  goods  or  within  a  rea- 

property  which  is  not  of  the  quality  sonable  time  thereafter,  notify  the 

bargained  for  the  defendant  may  set  seller  that  the  goods  are  not  accepted 

up  the  breach  of  warranty  in  each  as  fulfilling  tlie  warranty,  otherwise 

suit  until  the  damages  are  neutral-  the  defects  will  be  deemed  waived." 

ized,  and  on  appeal  and  consolida-  See  Nye  v.  Iowa  City  Alcohol  Works, 

tion  of  the  actions  the  whole  damage  51  Iowa,  129 ;  Reed  v.  Randall,  29 

suffered  may  be  recouped.    Hurst  v.  N.  Y.  858 ;  McCormick  v.  Sarson,  45 

Everett»  91  N.  G  399.  id  256 ;  Gaylord  Manuf.  Ca  v.  Allen, 

*  Getty  V.  Rountree,  %  Pin.  (Wis.)  58  id.  515.    Compare  these  New  York 

879 ;  Fisk  v.  Tank,  12  Wi&  276 ;  Dailey  cases  with  the  two  cited  above. 

V.  Qreen,  15  Pa.  St  118 ;  Polhemus  v.  ^McParlin  v.  Boynton,  8  Hun,  449 ; 

Heiman,   45   CaL    578 ;    Warder   v.  affirmed  by  a  majority  of  one  a.\d 

Fisher,  48  Wis.  884 ;  Vincent  v.  Le-  without  opinion,  71  N.  Y.  604. 

land,  100  Mass.  482;  Lewis  v.  Roun-  >  Underwood  v.  Wolf,  181  IlL  425, 

tree.  78  N.  C.  828 ;  Gurney  v.  Atlan-  citing  and  discussing  previous  decis- 

tic,  etc.  R  Ca,  58  N.  Y.  858 ;  Day  v.  ions  in  that  state. 

Pool,  52  id.  416.  *  Bretz  v.  Fawcetl;  29  III  App.  819 

In  Locke  v.  Williamson,  40  Wis.  Harrington  v.  Stratton,  22  Pick.  510 

377,  the  property  was  accepted  with  Hodgkins  v.  Moulton,  100  Mass.  809 

knowledge  that  it  was  not  such  as  Ruff  v.  Jarrett.  94  IlL  475 ;  Shackel- 

the  contract  called  for.    The  buyer  ton  v.  Lawrence,  65  id.  175 ;  Reed  v. 

set  up  the  defect  in  the  quality  and  Hastings,  61  id.  266. 
the  court  said :  ''We  have  concluded 
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presumptive,  but  not  conclusive,  evidence  of  a  waiver  of  the 
claim  for  damages.^  In  suits  for  labor  or  goods  the  war-  [279] 
ranty  of  either  is  not  a  matter  altogether  collateral;  it  forms 
an  essential  portion  of  the  consideration  for  the  defendant's 
undertaking,  and  therefore  the  breach  of  it  is  proper  to  be 
shown  in  reduction  of  the  stipulated  price.'  When  damages 
for  the  breach  of  a  warranty  as  to  the  quality  of  a  chattel  are 
established  they  are  to  be  applied  in  reduction  of  plaintiff's 
recovery  as  of  the  date  of  the  contract.' 

§  180.  Same  subject.  Whatever  the  nature  of  the  contract, 
however  numerous  or  varied  its  stipulations,  and  whether  they 
are  all  written  and  embodied  in  one  or  several  instruments,  or 
only  partly  written  or  partly  implied,  if  they  are  connected,  so 
that  what  is  undertaken  to  be  done  on  one  side  altogether  is  the 
consideration,  or  part  of  the  consideration,  either  in  promise 
or  performance,  for  what  is  engaged  to  be  doi^e  on  the  other, 
the  range  of  the  right  of  recoupment  is  co-extensive  with  the 
duties  and  obligations  of  the  parties  respectively  both  to  do 
and  to  forbear, —  as  well  those  imposed  at  first  by  the  language 
of  the  contract  as  those  which  subsequently  arise  out  of  it  in 
the  course  of  its  performance.*    It  extends  to  damages  result- 

1  Aoltman  y.  Wheeler,  49   Iowa,  Dennis  v.  Belt,  SOCaL  247;  Logan  v. 

647;  Cantralt  v.  Fawcett,  2  lU.  App.  Tibbott,  4  Qreene  <Ia),  889;  Heaston 

671.                                             •  V,  Colgrove,  8  Ind.  26J5;  Keyea  v. 

«Allenv.  Hooker,  25  Vt  187;  Cole  Western  Vt  Slate  Co.,  84  Vt  81; 

▼.  Colbarn,  61  N.  H.  499.  Wildey  v.  Fractional  School  Dist,  25 

•Wilson  V.  Reedy,  88  Minn.  50a  Mich.  419 ;  Elliot  v.  Heath,  14  N.  H 

*  Green  ▼.  Batson,  71  Wis.  54 ;  Bross  181 ;  Bloodgood  v.  Ingoldsby,  1  Hilt 

V.  Cairo  &  V.  R  Ca,  9  III.  App.  868 ;  888 ;  Walker  v.  Millard,  29  N.  Y.  875 ; 

Wikon  V.  Greensboro,  54  Vt  588 ;  Guthman  v.  Castleberry,  49  Ga.  272 ; 

Babbitt  v.  Moore,  51  N.  J.  L.  229 ;  Mack  v.  Patchin,  42  N.  Y.  167 ;  El- 

Deitz  V.  Leete,  28  Ma  App.  540 ;  Logie  dred  v.  Leahy,  81  Wi&  546 ;  Whitney 

▼.  Black,  24  W.  Va.  1,19;  Brighamv.  v.   Meyers,  1  Duer,  267;  Peden    v. 

Hawley,  17  III  88;  Lee  v.  Clements,  Moore,  1  Stew.  &  Port  71 ;  Wilder  v. 

48  Go.  128 ;  Batch  well  ▼.  Williams,  Boynton,  68  Barb.  547 ;  Cook  v.  Soule, 

40  Conn.  871 ;  Fowler  ▼.  Payne,  49  56  N.  Y.  420 ;  45  How.  Pr.  340 ;  Holz- 

MisR.  33 ;  Branch  v.  Wilson,  12  Fla.  worth  v.  Koch,  26  Ohio  St  83 ;  Myers 

548;  Mell    ▼.   Moony,  80    Ga.    418;  v.  Barns,  88  Barb.  401 ;  85  N.  Y.  269; 

RogerB  V.  Humphrey,  89  Me.  882;  Ives  v.  Van  Epps,  22  Wend.   155; 

Winder  v.  Caldwell,  14  How.  (U.  a)  Warfield  v.  Booth,  83  Md.  68 ;  Mayor 

434;  Cherry  v.  Sutton,  80  Ga.  875;  v.  Mabie,  18  N.  Y.  151;  Rogers  v. 

Bowker  v.  Hoy t,  18  Pick.  555 ;  Fab-  Ostrom,  85  Barb.  528 ;  Westlake  v.  De 

bricotti  V.  Launitr.  8  Sandf.  743 ;  Van  Graw,  25  Wend.  669;  Goodwin  v. 

Boren  v.  Digges,  11  How.  (U,  &,)  461 ;  Morse,  9  Met  27S ;  Sanger  v.  Fincher, 


Ma  556 ;  Dermott  v.  Jones,  2  Wall  1 
Overton  v.  Phelan,  3  Head,  445 
Bloom  y.  Lehman,  27  Ark.  480 
Berry    v.    Diamond,  19    Ark.    262 
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[280]  ing  from  negligence  where  care,  activity  and  diligence 
are  required ;  ^  where  damages  accrue  from  excess  of  action,  as 
where  it  injuriously  transcends  the  limits  of  duty  or  authority ;  * 
from  ignorance,  where  knowledge  and  skill  are  due;'  and 
honesty  and  good  faith,  being  always  obligations  upon  con- 
tracting parties,  all  damages  which  result  from  any  covinous 
practice  or  tort  within  the  scope  of  the  transaction  which  the 
plaintiff's  action  involves  may  be  the  subject  of  recoupment. 
Thus  money  paid  to  contractors  by  government  officers  with- 
out authority  or  in  violation  of  law  may  be  recovered  on  a 
counter-claim  in  a  suit  on  the  contract  under  which  such  pay- 
ment wjis  made.*  An  employer  may  recoup  against  a  serv- 
ant's wages  not  only  the  damages  arising  from  his  negligence 

27  ni  846 ;  Bee  Printing  Ca  v.  Hich-  >  Sinker  v.  Diggins,  76  Mich.  557 ; 

born,  4  Allen,  63 ;  Turner  v.  Gibbs,  50  Macgowan  y.  Whiting,  9  Daly,  86 ; 

Whitellegge  v.  De  Witt,  12  Daly,  319 ; 
Lee  V.  Clements,  48  Ga.  128 ;  Fowler 
V.  Payne,  49  Miss.  82 ;  Phelps  v.  Paris, 
89  Vt  511;  Still  v.  Hall,  20  Wend. 

Desha*s  Ez'r  v.  Robinson's  Adm'r,  17  51 ;  Briggs  v.  Montgomery,  3  Heisk. 

Ark.  228;Springdale  Ass'n  v.  Smith,  (Tenn.)  673;  Denew  v.  Daverell,  S 

82    111.    252;    Porter   v.    Woods,    8  Camp.    451;    Grant   v.    Button,    14 

Humph.  56 ;  Crouch  v.  Miller,  5  id.  Johna  877 ;  Shipman  v.  State,  43  Wis. 

586 ;  Fisk  v.  Tank,  12  Wis.  276 ;  Luf-  881 ;  Garfield  v.  Huls,  54  DL  427 ;  For- 

burrow  y.  Henderson,  80  Ga.  482 ;  man  y.  Miller,  5  McLean,  218 ;  Doan 

Molby   V.  Johnson,    17   Mich.   382;  y.  Warren,  11  Up.  Can.  C.  P.  428; 

Stow  V.  Yarwood,  14  m.  424 ;  Stewart  McCracken  v.  Hair,  2  Speer,  256; 

V.  Bock,  8  Abb.  118;  Hoopes  v.  Meyer,  Marshall  y.  Hann,  17  N.  J.  L.  425 ; 

1  Nev.  438 ;  Caldwell  y.  Pennington,  Eaton  v.  Woolly,  28  Wis.  62a 

8  Gratt  91 ;  Burroughs  y.  Clancey,  58  *  McEwen  y.  Kerf oot,  87  111.  680. 

111.  80 ;  Lunn  y.  Gage,  37  El.  19 ;  «  DeWitt  y.  CuUings,  82  Wis.  298 ; 

Evans  y.  Hughey,  76  111.  115;  Hub-  Stoddard  y.  Tread  well,  26  Cal.  294; 

bard  y.  Rogere,  64  111.  434;  Eckles  y.  Goslin  y.  Hodson,  24  Vt  140;  Hunt 

Carter,  26  Ala.  563;  Ewart  v.  Kerr,  2  y.  Pierpont,  27  Conn.  801 ;  Shipman 

McMull.  141 ;  Moore  y.  Caruthei-s,  17  y.  State,  43  Wis.  881 ;  Robinson  y. 

B.  Mon.  669;  Whitbeck  y.  Skinner,  7  Mace,  16  Ark.  97;  Hopping  y.  Quin, 

Hill,  53;  Chatterton  y.  Fox,  5  Duer,  12  Wend.  517;  Gleason  y.  Clark,  9 

64;  Hill  y.  Southwick,  9  R  L  299;  Cow.  57;  HiU  y.  Featherstonehaugh, 

Fitchburg,  etc.  R  Cay.  Hanna,  0  7  Bin&    569;   Cardell  y.   Bridge,   9 

Gray,  589 ;  AUen   y.  McKibbin,    5  Allen,  355 ;  Eaton  y.  Woolly,  28  Wis. 

Mich.  449 ;  Key  y.  Henson,  17  Ark.  62a 

254 ;  Hutt  y.  Bruckman,  55  111.  441 ;  ^  Barnes  y.  District  of  Columbia,  22 

McDoweU   y.    Milroy,  69    IlL    498 ;  Ct  of  Cls.  866 ;  McElrath  y.  United 

Latham  y.  Sumner,  89  111.  238 ;  Cooke  State?,  102  U.  a  426,  440. 
y.  Preble,  80  HL  881 ;  Bishop  y.  Price^ 
24Wi&48a 
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and  want  of  skill  and  knowledge,  but  for  any  fraudulent  or 
tortious  waste,  conversion  or  destruction  of  his  master's  prop- 
erty intrusted  to  him  or  placed  in  his  care  in  the  course  of  his 
employment.^  If  a  servant  lives  in  the  family  of  his  employer 
and  while  there  seduces  the  latter's  daughter,  the  damages  re- 
salting  may  be  recouped  in  an  action  to  recover  wages.^  The 
same  remedy  is  available  where  the  employee  quits  the  service 
without'  giving  the  notice  required  by  his  contract ;  •  and 
against  a  pledgee  suing  for  the  debt  secured  by  the  pledge, 
where  he  has  converted  it.*  So  in  an  action  by  the  pledgor 
against  the  pledgee  for  conversion  of  the  pledge  the  latter 
may  recoup  the  amount  of  the  debt  secured  thereby.*  Where 
a  carrier  injures  or  loses  goods,  or  any  of  them,  or  incurs  a  lia- 
bility for  negligent  delay  in  transportation  and  delivery,  the 

1  Barretts,  eta  Dyeing  Establish-  the  bond  conld  not  be  recouped  in  a 
ment  v.  Wharton,  101  N.  T.  681 ;  S.  suit  on  the  note.  To  make  the  de- 
G,  with  opinion  in  full,  2  Cent  Bep.  fense  of  recoupment  available  some 
109;  Gibson  v.  Carlin,  18  Lea  (Tenn.),  stipulation  in  the  contract  sued  upon 
440 ;  Heck  t.  Shener,  4  S.  &  R  249 ;  must  have  been  violated  by  the  plaint- 
Allaire  Works  v.  Guion,  10  Barb.  55 ;  iff.  The  deposit  of  the  bond  was  per- 
Goit  T.  Stewart^  60  N.  Tr  17 ;  Hatch-  haps  a  part  of  the  transaction  of  giv- 
ett  V.  Gibson,  18  Ala.  587 ;  Pierce  v.  ing  the  note,  but  it  was  not  the  same 
Hoffman,  4  Wis.  277 ;  Brigham  v.  transaction.  The  note  was  a  contract 
Hawley,  17  HI.  88 ;  Brady  v.  Price,  19  independently  of  the  pledging  of  the 
Ter.  285.  See  Ward  v.  Willson,  8  bond  in  itself.  Winthrop  Bank  v. 
Mich.  1,  where  it  was  held  that  proof  Jackson,  67  Ma  570.  The  same  rule 
that  the  plaintiff,  while  employed  as  was  applied  where  the  pledgee  sold 
a  cook  on  board  a  boat^  wilfuUy  de-  notes  given  him  to  secure  the  pay- 
stroyed  the  hose  belonging  to  the  boat  ment  of  the  note  in  suit,  which  made 
should  be  excluded  in  an  action  to  no  reference  to  the  collateral  Fletcher 
enforce  the  payment  of  his  wages^  v.  Harmon,  78  Me.  465. 
the  tort  not  appearing  to  have  any  <  Belden  v.  Perkins,  78  III  449 ;  Jar- 
connection  with  his  duties  as  cook,  vis  v.  Rogers,  15  Mass.  889 ;  Stearns  v. 
Nashville  R  Co.  v.  Chumley,  6  Heisk.  Marsh,  4  Denio,  227 ;  Fowler  v.  Gil- 
833L  man,  18  Met  267 ;  Work  v.  Bennett, 

«Bixby  T.  Pareons,  49  Conn.  48a  70  Pa.  St  484;  Brown  v.  Phillips,  8 

'StockweU  V.  Williams,  40  Conn.  Bush,  656. 

871.  The  right  to  recoup  does  not  rest 

^Bulkeley  v.  Welch,  81  Conn.  889;  upon  the  principle  of  lien;  it  exists 

Ainsworth  v.  Bowen,  9  Wis.  848.  after  the  lien  has  been  destroyed  by  a 

Where  the  defendant  deposited  a  tortious  act  of  the  party  in  whose 

bond  as  collateral  security  for  the  favor  it  was  originally  obtained.  Lud- 

payment  of  his  note,  and  the  bond  den  v.  Buffalo  Batting  Co,  22  DL 

was  stolen  after  the  note  became  due  App.  415. 
and  before  it  was  paid,  the  value  of 


352  LEGAL   LIQUIDATIONS   AND  BEDTTCTIONS.  [§  181. 

damage  therefor  may  be  recouped  in  an  action  for  freight ;  * 
damages  for  the  culpable  negligence  of  a  physician  who  car- 
ries infection  from  patients  having  small-pox  to  the  defend- 
ant's family,  when  called  to  prescribe  for  other  diseases,  may 
be  recouped  against  his  charges  for  services.*  The  remedy 
extends  to  the  vendor  of  rags  sold  as  clean  and  free  from  in- 
fection and  fit  to  be  manufactured  into  paper  if  in  fact  they 
are  infected  with  small-pox  and  cause  that  disease  tb  break 
out  in  the  paper  mill  of  the  vendee,  whereby  some  of  his 
workmen  lose  their  lives  and  others  are  disabled,  causing  a 
loss  of  business  and  increase  of  expense  to  the  purchaser  of 
the  rags.* 

§  181.  What  acts  may  be  the  basis  of  recoupment.  If  the 
contract  has  been  executed  on  the  part  of  the  plaintiff,  and, 
therefore,  the  defendant's  contract  sued  on  is  based  upon  an 
executed  consideration,  then  any  tortious  act  of  the  former 
subsequently  impairing,  in  fact,  that  consideration  has  been 
deemed  an  independent  tort,  and  not  a  par.t  of  the  transaction, 
or  not  connected  with  the  subject  of  the  action  for  breach  of 
the  defendant's  undertaking.  Thus,  it  has  been  held  to  be  no 
defense  to^n  action  on  a  bill  of  exchange  given  for  the  price 
of  goods  sold  that  two  months  after  their  delivery  to  the 
vendee  the  vendor  forcibly  retook  possession.*  But  where 
[282]  a  note  was  given  for  a  judgment  assigned,  proof  that 
the  assignor  afterwards  collected  part  of  the  judgment  was 
held  a  defense  j^ro  tanto  to  the  note.*  In  an  action  for  the 
price  of  specific  articles  bargained  and  sold  but  not  delivered 
the  defendant  may  set  up  by  way  of  recoupment  any  injury 
to  such  articles  occasioned  by  the  fault  or  negligence  of  the 

1  Empire  Transportation  Ca  v.  Bog-  But  see  Bomman  v.  Tooke,  1  Camp^ 

giano,  52  Mo.  294 ;  Ewart  v.  Kerr,  2  377,  and  Sheels  v.  Davies,  4  Camp. 

McMulL   14 1;   Seare  v.  Wingate»  3  119;  Mayne  on  Dam.  70. 

AUen,   103;  Boggs  v.  Martin,  13  R  « Piper  v.  Menifee,  12  R  Mon.  465. 

Mon.  239;  The  Nathaniel  Hooper,  3  *Dushane  v.   Benedict,  120  U.  & 

Sumn.  542 ;  Jordan  v.  Warren  Ins.  630. 

Co.,  1  Story,  352 ;  Bradstreetv.  Heron,  *  Stephens  v.  Wilkinson,  2  R  &  Ad. 

1  Abb.  Adm.  209;  Fitohburg,  etc  Co.  820;  Huelet  v.  Reyns,  1  Abb.  (N.  a) 
V.  Hanna,  ,6  Gray,  539 ;  Davis  v.  Pat-  27 ;  Slayback  v.  Jones,  9  Ind.  472L 
tison,  24  N.  Y.  317 ;  Edwards  v.  Todd,  See  Martin  v.  Brown,  75  Ala.  442 ; 

2  III.  463 ;  Leech  v.  Baldwin,  5  Watts,  Gerding  v.  Adams,  65  Ga.  7a 

446;  Humphrey  v.  Reed,  6  Whart  ^Harper  v.  Columbus  Factory,  85 
485 ;  HinsdeU  y.  Weed,  5  Denio^  172.    Ala.  127. 


§181.]  BBOOUFMENT  AND  GOUin^B-OLAIM.  353 

vendor  subsequent  to  the  sale  and  prior  to  the  time  of  de- 
livery;' for  the  vendor's  duty  was  to  keep  the  articles  sold 
with  ordinary  care,  and  he  is  responsible  for  the  want  of  such 
care  or  of  good  faith.*  So  a  vendee  when  sued  for  the  price 
of  land  sold  may  recoup  for  the  vendor's  tort  which  dimin- 
ishes the  value  of  the  property  purchased,'  or  which  consists 
of  carrying  away  crops  or  IBixtures  before  the  sale  is  consum- 
mated by  deed  and  delivery  of  possession.* 

Where  a  contract  for  particular  works  has  been  entered  into, 
or  for  service,  or  for  the  sale  and  delivery  of  property,  and  there 
has  been  a  part  performance  for  which  an  action  in  general 
a^umpsit  is  maintainable,  the  special  contract  is  a  part  of  the 
transaction  in  question.  Although  the  plaintiff  does  not  bring 
his  action  upon  it,  it  is  connected  with  the  subject  thereof.* 
Though  the  performance  of  the  plaintiff's  part  of  the  contract 
may  at  first  have  been  a  condition,  yet  the  defendant  may 
waive  the  right  to  forfeit  the  contract  for  non-performance, 
and  retain  his  right  to  damages.  These  he  may  recoup  in  an 
action  on  a  qua/ntum  meruit  or  a  quantum  valehat,  or  in  an  ac- 
tion npon  the  contract.*  In  such  cases  if  the  defendant  thinks 
proper  to  present  his  cross-claim  by  way  of  recoupment  [283] 
the  court  will  consider  the  whole  contract  under  which  the 
plaintiff's  demand  arose,  and  direct  a  deduction  from  what  he 
would  otherwise  be  entitled  to  recover  of  all  damages  sus- 
tained by  the  defendant  in  consequence  of  the  plaintiff's  failure 
to  fulfill  any  or  all  of  the  stipulations  on  his  side.^ 

1  Barrow  v.  Window,  71  111.  214  «  Wiley  v.  Athol,  150  Mass.  426 ; 

>  McCandlish  v.  Newman,  22  Pa.  St  Reynolds  v.  Bell,  84  Ala.  406 ;  Bell  v. 

460;  Chinery  v.  Viall,  5  H.  &  N.  28a  Reynolds,  78  id.  511;  Schweickhart 

'Streeter  v.  Streeter,  48  HI.  155.  v.  Stuewe,  71  Wis.  1 ;  Fabbricotti  v 

*  Gordon  v.  Bruner,  49  Mo.  570;  Launitz,  8  Sandf.  748;  Vanderbilt  v 

Grand  Lodge  t.  Knox,  20  Ma  483;  Eagle  Iron  Works,  25  Wend.   665 

PMtereon  v.  Hulings,  10  Pa.  St  506 ;  Van  Buren  v.  Digges,  11  How.  (U.  S.) 

Owens  V.  Rector,  44  Ma  889.  But  see  461 ;  Harralson  v.  Stein,  50  Ala.  847 

Slajbackv.  Jonep,  9Ind.  472.  Polhemus  v.   Heiman,  45  CaL  573 

•Twitty  V.   McGuire,  8  Murphy,  Wheelock  v.  Pacific,  etc.  Co.,  51  Cal 

501 ;  Grannis  v.  Linton,  80  Qa.  830 ;  228 ;  Upton  v.  Julian,  7  Ohio  St  95 

Steamboat  Wellsville   v.    Geisse,    8  Harris  v.  Rathbun,   2  Keyes.  812 

OhioSt  838;  Bishop  V.Price,  24  Wia  Hay  ward  v.  Leonard,  7  Pick.  181 

480;  Hayward  v.  Leonard,  7  Pick.  AUen  v.  McKibbin,  5  Mich.  449;  Mc- 

181 ;  Bowker  v.  Hoy 1 18  Pick.  555 ;  Kinney  v.  Springer,  8  Ind.  59. 

Barber  v.  Rose,  6  Hill,  76.  ?  Id. ;  Lomaz  v.  BaUey,  7  Blackt 
Vol.  1—28 
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On  the  sale  of  a  quantity  of  standing  wood  the  vendor 
agreed  to  indemnify  the  vendees  against  any  damage  that 
might  happen  to  the  wood  in  consequence  of  the  burning  of 
an  adjoining  fallow.  The  latter  gave  their  notes  for  the 
price;  and,  afterwards,  the  fallow  being  burned  over,  the 
wood  in  question  was  destroyed  by  the  IBire ;  and  it  was  held, 
in  an  action  by  the  vendor  upon  the  note,  that  they  might 
recoup  their  damages  arising  from  the  loss  of  the  wood.*  The 

599 ;  HoUinsead  v.  Mactier,  18  Wend,  to  the  contract  on  which  the  action 

275 ;  Adams  v.  Hill,  16  Me.  215 ;  Koon  is  founded ;  hut  it  is  now  well  settled 

V.  Greenman,  7  Wend.  121 ;  Ladue  v.  that  the  doctrine  is  also  applicahle  - 

Seymour,  24  id.  60 ;  Brewer  v.  Tyring-  when  the  defendant  imputes  no  fraud  • 

ham,  12  Pick.   547 ;  Coe  t.  Smith,  and  only  complains  that  there  has? 

4  Ind.  79 ;  Major  v.  McLester,  id.  been  a  breach  of  the  contract  on  the 

591 ;  Milnes  v.  Vanhorn,  8  Blackf.  part  of  the  plaintiff.    For  the  pur- 

198;  Fenton  v.  Clark,  11  Vt  657;  pose  of  avoiding  a  circuity  or  the 

Britton  v.  Turner,  6  N.  H.  481 ;  Seaver  multiplication  of  actions,  and  doing 

V.   Morse,  20  Vt    620 ;    Epperly  v.  complete  justice  to  both  parties,  they 

Bailey,  8  Ind.  72 ;  Gkx)dwin  v.  Morse,  are  allowed  and  compelled,  if  the  de- 

9  Met  278 ;  Wilkinson  v.  Ferree,  24  f endant  so  elect,  to  adjust  all  their 

Pa.  St  190 ;  Higgins  v.  Lee,  16  BL  claims  growing  out  of  the  same  con- 

495 ;  Van  Deusen  y.  Blum,  18  Pick,  tract  in  one  action.     It  was  weU 

229;  Lee  v.  Ashbrook,  14  Mo.  878;  remarked  by  Chancellor  Walworth, 

White  V.  Oliver,  36  Me.  92 ;  Hayden  in  Reab  v.  McAlister,  8  Wend.  109. 

V.  Madison,  7  Me.   76 ;   Merrow  v.  that  *  there  is  a  natural  equity,  es- 

Huntoon,  25  Vt  9 ;  Booth  v.  Tyson,  pecially  as  to  claims  arising  out  of 

15  Vt  515 ;  Blood  v.  Enos,  12  Vt  625 ;  the  same  transaction,  that  one  claim 

Preston  v.  Finney,  2  W*  &  S.  58;  should  compensate  the   other,  and 

Ligget  V.  Smith,  8  Watts,  381 ;  Dan-  that  the  balance  only  should  be  re- 

ville  Bridge  Ca  v.  Pomroy,  15  Pa.  St  covered.'     The   defendant  has   the 

151 ;  Allen  v.  Robinson,  2  Barlx  341 ;  election  whether  he  will  set  up  his 

Jewett  V.  Weston,  11  M&  846 ;  Rogers  claim  in  answer  to  the  plaintiff's  de- 

V.  Humphreys,  89  Me.  882.  mand,  or  resort  to   a  cross-action  ; 

I  Batterman  v.  Pierce,  8  Hill,  171.  and  whatever  may  be  the  amount  of 

This  was  an  early  and  leading  case  his  damages,  he  can  only  set  them 

on  the  subject  of  recoupment,  and  up  by  way  of  abatement  either  in 

Bronson,  J.,  comprehensively  stated  whole  or  in  paii;  of  the  plaintiff's 

the  doctrine  underlying  and  govern-  demand.    He  cannot,  as  in  case  of 

ing  it  He  said :  "  When  the  demands  set-off,  go  beyond  that>  and  have  a 

of  both   parties  spring  out  of  the  balance  certified  in  his  favor.    It  is 

same  contract  or  transaction,  the  de-  no  objection  to  the  defense  that  the 

fendant  may  recoup,  although  the  plaintiff  is  not  suing  upon  the  origi- 

damages  on  both  sides  are  unliqui-  nal  contract  of  sale,  but  upon  a  note 

dated.    ...    It  was  formerly  sup-  given  for  tlie  purchase-money.    The 

posed  that  there  could  only  be  a  re-  promise  of  the  defendants  to  pay  the 

coupment  where   some   fraud  was  purchase-money  has  undergone  the 

imputable  to  the  plaintiff  in  relation  slight  modification  of  being  put  into 
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plaintiff  in  one  agreement  stipulated  to  deliver  forth-  [284] 
with  a  quantity  of  dressed  pork  to  the  defendant  for  a  certain 
price;  and  also  to  sell  him,  upon  their  arrival,  at  a  different 
price,  a  number  of  live  hogs  then  on  the  way  and  expected  in 
a  few  days ;  no  stipulation  being  made  as  to  the  time  [285] 
of  payment  for  either.  It  was  held  that  the  plaintiff  was  en- 
ti  'ed  to  recover  the  sum  stipulated  for  the  dressed  pork,  not- 
withstanding that  after  it  became  due  a  breach  of  the  stipula- 
tion in  respect  to  the  live  hogs  had  accrued,  but  subject  to 
recoupment  of  the  defendant's  damages  for  such  breach.* 
These  are  instances  of  cross-claims  arising  from  the  same 

the  form  of  a  written  obligation,  and  and  that  in  the  meantime  he  would 
on  that  the  action  is  founded ;  but  insure  them  against  the  consequence 
still  the  plaintiff  is  in  effect  seeking  of  setting  fire  to  his  adjoining  fallow 
to  enforce  the  original  contract  of  grounds.  Upon  these  terms  the  pur- 
sale,  and  the  question  must  be  set-  chase  was  made  by  the  defendant 
tied  in  the  same  manner  as  though  .  .  .  The  nature  of  the  transaction 
the  action  was,  in  form,  upon  that  cannot  be  changed  by  putting  the 
contract  But  the  objection  still  re-  several  stipulations  of  the  parties 
mains,  and  it  has  been  strenuously  into  distinct  written  contracts ;  nor 
urged  against  the  defense,  that  the  can  it  make  any  substantial  differ- 
damages  claimed  by  the  defendants  ence  that  the  undertaking  of  one 
do  not  spring  out  of  the  contract  of  party  has  been  reduced  to  writing, 
i^ale,  but  arise  under  the  coUateral  while  the  engagement  of  the  other 
agreement  of  the  plaintiff  to  indem-  party  remains  in  parol.  In  substance 
nify  against  fira  It  is  undoubtedly  it  is  still  the  case  of  mutual  stipula- 
tme  that  there  can  be  no  recoupment  tions  between  the  same  parties,  made 
by  setting  up  the  breach  of  an  inde-  at  the  same  time  and  relating  to  the 
pendent  contract  on  the  part  of  the  same  subject-matter.  The  forms 
plaintiff.  But  that  is  not  this  case,  which  the  parties  may  have  adopted 
Here  there  were  mutual  stipulations  for  the  purpose  of  manifesting  their 
between  the  parties,  all  made  at  the  agreement  cannot  affect  their  rights 
same  time^  and  relating  to  the  same  so  far  as  this  question  is  concerned 
wbject-matter ;  and  there  can  be  no  Whether  all  the  mutual  nndertak- 
difference,  in  principle,  whether  the  ings  have  been  embodied  in  one 
whole  transaction  is  embodied  in  one  written  instrument,  or  in  several,  or 
written  instrument  setting  forth  the  whether  some  have  been  put  upon 
ctWM>bligations  of  both  parties,  or  paper  while  others  rest  in  parol,  the 
whether  it  takes  the  form  of  a  sepa-  reason  still  remains  for  allowing  the 
rate  and  distinct  undertaking  by  claims  of  both  parties  growing  out 
each  party.  The  plaintiff  proposed  of  the  same  transaction  to  be  adjusted 
to  sen  his  wood  at  auction,  and  as  an  in  one  actioa" 
inducement  to  obtain  a  better  price  i  Tipton  v.  Feitner,  20  N.  T.  428 ; 
he  stipulated  with  the  bidders  that  Prairie  Farmer  Ca  v.  Taylor,  69  IlL 
they  should  have  two  winters  and  440 ;  Cherry  v.  Sutton,  ISO.  Ga.  875. 
one  summer  to  get  away  the  wood, 
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contract.  Stipulations  are  parts  of  the  same  contract  for  the 
purpose  of  this  defense  though  they  relate  to  distinct  subjects, 
and  a  different  time  of  performance,  and  a  distinct  and  sever- 
able compensation  is  provided  for  each;  so  any  implied  or 
express  warranty  or  guaranty  which  forms  part  of  the  con- 
sideration of  the  defendant's  undertaking  which  is  the  founda- 
tion of  the  plaintiff's  action  is  part  of  the  same  contract ;  and 
all  damages  to  which  the  defendant  is  entitled  thereon  may  be 
recouped  in  such  action.  Many  examples  have  been  given.^ 
In  England  the  damages  which  may  be  recouped  are  limited 
to  those  which  directly  result  from  the  character  of  the  property 
or  the  work  done ;  consequential  damages  must  be  recovered  in 
a  separate  action.*  "  But  in  this  country  the  courts  in  order 
to  avoid  circuity  of  action,  have  gone  further  and  have  allowed 
the  defendant  to  recoup  damages  suffered  by  him  from  any 
fraud,  breach  of  warranty  or  negligence  of  the  plaintiff  grow- 
ing out  of  or  relating  to  the  transaction  in  question." ' 

§  183.  Cross-claims  between  landlord  and  tenant.  In  ac- 
tions between  landlord  and  tenant  they  have  each  the  right  to 
recoup  damages  in  the  other's  action  brought  on  the  covenants 
in  the  lease,  or  those  which  are  implied  from  the  relation. 
Although  there  be  a  written  lease  or  even  an  indenture  con- 
taining express  stipulations  and  covenants,  if  others  are  im- 
plied, the  latter  belong  to  and  are  parts  of  the  same  contract.* 
The  landlord  impliedly,  in  the  absence  of  an  express  agree- 
ment defining  his  obligation  in  that  regard,  undertakes  for 
the  quiet  enjoyment  of  the  premises  by  his  tenant  as  against 
any  hostile  assertion  of  a  paramount  title ;  and  that  so  far  as 

1  In  an  action  upon  one  of  several  Pick.  510 ;  Withers  v,  Greene,  9  How. 

notes  given  for  a  chattel,  a  breach  of  218 ;  Van  Buren  v.  Diggea,  11  id. 

warranty  being  alleged,  the  defend-  661 ;  Winder  v.  Caldwell,  14  id.  484 ; 

ant  may  interpose  a  counter-claim  Lyon  v.  Bertram,  20  id.  149;  Rail- 

for  his  entire  damage.  Gteiser  Thresh-  road   Ca  v.    Smith,  21  Wall  255; 

ing  M.  Ca  V.  Farmer,  27  Minn.  428 ;  Marsh  v  McPherson,  105  U.  a  709. 

Minneapolis    Harvester    Works    v.  *  Culver  v.  Hill,  68  Ala.  66 ;  Van- 

Bonnallie,  29  id.  878.    Contra,  Ault-  degrif t  v.  Abbott»  75  id.  487 ;  Jones 

man  &  T.  Ca  v.  Hetherington,  42  v.  Horn,  51  Ark.  19 ;  (}ocio  v.  Day, 

Wis.  622 ;  Same  v.  Jett,  id.  48a  id.  46 ;  Lewis  v.  Chisholm,  68  6a.  46 : 

«  Mondel  v.  Steel,  8  M.  &  W.  858 ;  Stewart  v.  Lanier  House  Ca,  75  Ga. 

Davis  V.  Hedges,  L.  R  6  Q.  R  637.  582,  598 ;  HowdysheU  v.  0^a^y,  21  HL 

« Dushane  v.  Benedict,  120  U.  S.  App.  288 ;  Burroughs  v.  Clancey,  53 

630 ;    Harrington    v.    Stratton,    22  UL  80 ;  Gregory  v.  Scott,  5  id.  892 ; 
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he  is  concerDed,  he  will  do  no  act  to  interrupt  the  ten-  [286] 
ant's  free  and  peaceable  possession  during  the  terra  granted.* 
For  any  violation  or  breach  of  this  obligation  the  tenant  may 
reconp  his  damages  in  any  action  by  the  landlord  against  him 
based  on  his  liabilities  as  a  tenant.^  But  for  mere  tortious 
acts  of  interference  by  the  landlord  with  the  demised  prem- 
ises, not  done  in  the  assertion  of  a  right  nor  amounting  to  an 
eviction,  damages  by  way  of  recoupment  have  been  denied.' 
Where  a  cross-claim  exists  in  favor  of  the  tenant  he  may  avail 

Dodds  V.  Toner,  8  IdcL  427 ;  Slack  v.  conditioii  of  the  water  as  an  eviction 

McLagan,  15  lU.  242 ;  Blair  v.  Glaz-  from  the  premises,  and  in  an  action 

ton,  18  N.  Y.  529 ;  CaldweU  v.  Pen-  to  recover  rent  may  recoup  the  ex- 

nington,  8  Gratt  91 ;  Vining  v.  Lee-  penses  of  sickness,  including  physi- 

man,  45  DL  248 ;  Hobein  v.  Drewell,  clan's  fees,  resulting  from  the  use  of 

20  Ma  450 ;  Lynch  v.  Baldwin,  89  such  water.    May  wood  v.  Logan,  78 

UL  210;  Whitbeck  v.  Skinner,  7  HiU,  Mich.  185. 

53 ;  3Iack  v.  Patchin,  42  N.  Y.  167 ;  i  Mayor  v.  Mabie,  18  N.  Y.  151 ;  Dex- 

^Vhitney   v.    Meyers,  1  Duer,  267 ;  ter  v.  Manley,  4  Cush.  14 ;  Bradley  v. 

Ghatterton  v.  Fox,  5  id.  64;  Mayor  Cartwright,  86    L.   J.  (C.    P.)  218; 

▼.  Mabie,  18  N.  Y.  151 ;  Rogers  ▼.  Os-  Maule  t.  Ashmead,  20  Pa.  St  482 ; 

trom,  85  Barb.  523 ;  Wade  v.  Halli-  Hart  v.  Smith,  2  A.  K  Marsh.  801 ; 

gan,  16  UL  507;  Hatfield  v.  Fuller-  Young  v.  Hargrave,  7  Ohio,  394 

ton,  24  m.  278;  Lindley  v.  Miller,  67  ^McAlester  v.  Landers,  70  CaL  79; 

DL  244 ;  WesUake  v.  De  Graw,  25  Kelsey  v.  Ward,  38  N.  Y.  88 ;  Mayor 

Wend.  669 ;  Lunn  v.  Gage,  87  DL  19 ;  v.  Mabie,  18  N.  Y.  151 ;  Wade  v.  Hal- 

Gathman  v.  Castleberry,  49  Ga.  272;  ligan,  16  111.  507 ;  Lynch  v.  Baldwin, 

Tone  V.  Brace,  8  Paige,  597 ;  Graves  69  UL    210 ;  Rogers  v.  Ostram,  85 

V.  Berdan,  26  N.  Y.  498 ;  Vemam  y.  Barb.  528 ;  Ghatterton  v.  Fox,  5  Duer, 

Smith,  15  N.  Y.  828 ;  Myers  v.  Bums,  64. 

35  N.  Y.  269;  Hexter  v.  Knox,  63  N.  The  fact  that  the  lessee  has  paid 

Y.  561 :  Eldred  v.  Leahy,  81  Wis.  546 ;  the  rent  for  the  greater  part  of  the 

Morgan  v.  Smith,  5  Hun,  220 ;  Com-  term  will  not   deprive  him  of  the 

monwealth   v.  Todd,  9  Bush,  708;  right  to  counter-claim  his  damages 

Holbrook  v.  Young,  108  Mass.  88.  for  the  entire  term.    McAlester  v. 

If  the  landlord  does  not  furnish  Landers,  supra. 

the  quantity  of  land  or  the  number  •  Edgerton  v.  Page,  20  N.  Y.  281 ; 

of  animals  he  agrees  to,  the  tenant  Hulme  v.  Brown,  8  Heisk.  (Tenn.) 

niay  recoup  his  damages  in  an  action  679 ;  Bartlett  v.  Farrington,  120  Mass. 

brought  to  recover  advances  made.  284;  Campbell  v.  Shields,  11  How. 

Horton  v.  Miller,  84  Ala.  537.  Pr.  565 ;  Drake  v.  Cockroft,  10  id. 

If  the  tenant  makes  special  inquiry  377;  Walker  v.  Shoemaker,  4  Hun» 

as  to  the  condition  of  water  on  the  579;  Lounsbery  v.  Snyder,  31  N.  Y. 

premises  he  leases,  and  it  is  in  fact  514 ;  Ogilvie  v.  Hull,  5  Hill,  52 ;  Vatel 

unfit  for  use,  and  the  landlord,  know-  v.  Hemer,  1    Hilt    149;    Cram   v. 

ing  it,  fails  to  remove  the  cause,  the  Dresser,  2  Sandf.  120.    But  see  Kame« 

tenant  is  justified  in  regarding  the  rick  v.  Castleman,  23  Ma  App  481. 
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himself  of  it  not  only  in  an  action  against  him  by  the  land- 
lord on  the  contract,  but  also  in  replevin  of  property  dis- 
trained for  rent;  I  but  not  in  a  summary  proceeding  for  pes- 
session  based  on  the  determination  of  the  lease  by  forfeiture.' 
In  an  action  for  rent  the  defendant  may  show  that  the  plaint- 
iff agreed  to  build  a  fence,  or  make  certain  repairs  or  other 
improvements,  and  has  neglected  to  perform  the  agreement.' 
§  183.  Cause  of  action^  connection  between  and  cross- 
[387]  claim.  Where  the  basis  of  the  transaction  between  the 
parties  is  a  contract  and  its  breach  amounts  to  a  trespass  or 
entitles  the  injured  party  to  an  action  for  negligence  or  fraud, 
or  to  any  action  ex  delicto^  he  is  not  deprived  of  his  right  to 
set  oflf  such  a  claim,  nor  the  other  party  to  set  oflf  a  claim  aris- 
ing upon  the  contract  against  such  a  cause  of  action.  In  all 
such  cases,  there  being  a  contract  in  fact,  the  party  in  default 
is  not  allowed  to  deprive  the  injured  party  of  the  right  to  take 
advantage  of  such  default  by  way  of  recoupment  or  counter- 
claim by  alleging  that  the  contract  was  tortiously  violated.* 

1  Nichols  V.  Dusenbury,  2  N.  Y.  D'Armond   v.  PuUen,  13  La.  Ann. 

288 ;  Fowler  v.  Payne,  49  Misa  83 ;  187 ;  Johnson  v.   Hoffman,  53  Ma 

Breese  v.  McCann,  52  Vt  498 ;  Fair-  604 

man  v.  Fluck,  5  Watts,  516;  Guth-  •Miller  v.  Gaither,  8  Bush,  158; 

man  v.  Castleberry,  49  Ga.  272 ;  Phil-  Myers  v.  Burns,  35  N.  Y.  269 ;  Hezter 

lips  V.  Monges,  4  Whart  225 ;  Peterson  v.  Knox,  68  N.  Y.  561 ;  Guthman   v. 

V.    Haighti  8   id.    150 ;    Warner  v.  Castleberry,  49  Ga.  272 ;  Fairman  v. 

Caulk,  id.  198;  Wade  v.  HaUigan,  16  Fluck,  5  Watts,  516;  Lunn  v.  Gage, 

m.  507 ;  Hatfield  v.  Fullerton,  24  El.  87  EL  19. 

278;  Lindleyv.  Miller,  67  Dl.  244.  The   tenant   may  rely  upon    his 

Where  the  board  of  supervisors  al-  landlord  to  repair  according  to  his 

lowed  a  claim  for  repairing  a  bridge,  agreement,  and  is  not  barred  of  the 

and  issued  a  warrant  therefor,  and  right  to  recoup  because  he  might 

afterwards  the  claimant  committed  a  have  made  the  repairs  at  small  cost 

breach  of  his  contract  by  failing  to  Culver  v.  Hill,  68  Ala.  66. 

keep  it  in   repair  pursuant  to  his  ^  Morrison  v.  Lovejoy,  6  Minn.  319 

bond,  and  he  and  his  sureties  became  Hatchett   v.  Gibson,   13   Ala.    587 

insolvent,  held,  that  the  board,  in  an  Williams   v.    Schmidt,  54  Hi  205 

action  of  mandamua  to  compel  pay-  Chamboret  v.  Cagney,  2  Sweeney, 

ment  of  the  warrant,  could  recoup  878;    S.  C,  41  How.  Pr.  125;  Star- 

the  breach,  occurring  before  notice  bird  v.  Barrons,  48  N.  Y.  200;  Wad- 

of  assigment,  against  the  assignee  of  ley  v.  Davis,  68  Barb.  500 ;  Griffin 

the  warrant.    Jefferson  Ca  v.  Arr-  v.  Moore,  52  Ind.  295 ;  McArthur  v. 

ghi,  51  Misa  66a  Green   Bay,  etc.  Co..  84  Wis.    189 ; 

^McSloy  v.  Ryan,  27  Mich.   110;  Bitting   v.  Thaxton,  72  N.  C.  541; 
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If  the  bayer  of  goods  brings  an  action  against  the  seller 
for  not  completing  the  contract  the  latter  may  [288^  289] 

Price  T.  Lewifl,  17  P&  St  51;  Scott  v.  referring  to  recoupment  and'coun- 

Eenton,  81  IlL  96.    See  Scheunert  v.  ter-clttim,  said :    "  They  relate  more 

Kaehler,  28  Wi&  523.  especially  to  damages  for  breach  of 

In  all  cases  in  which  the  parties  contract  which  may  be  recouped  in  a 
have  entered  into  an  express  contract  suit  for  what  may  have  been  done  or 
andin  which  a  tort  has  been  suffered  rendered  in  part  performance  of  a 
which  the  sufferer  may  waive  and  contract  In  such  cases  the  cause  of 
sue  in  oBsumpsit  a  counter-claim  may  action  and  defense  are  part  of  the 
be  made  under  the  contract  Barnes  same  transaction."  In  Lovejoy  v. 
V.  McMullins,  78  Ma  260.  And  where  Robinson,  8  Ind.  899 ;  Terre  Haute  & 
the  actor  elects  to  sue  in  tort  for  a  L  R  Ca  v.  Pierce,  95  Ind.  496,  the 
wrong  originating  in  or  growing  out  court  say  that  trespasses  cannot  be 
of  a  contract  which  he  pleads  as  an  made  to  compensate  each  other.  In 
indaoement  the  defendant  may  coun-  Minnesota  independent  torts  can- 
ter-claim for  damage  sustained  by  the  not  be  counter-claimed.  Allen  v. 
breach  of  the  contract  Elamerickv.  Coates,  29  Minn.  46.  In  Barhyte  v. 
GasUeman,  28  Ma  App.  481.  Hughes,  88  Barb.  820,  and  Lowenberg 

The  rule  in  Pennsylvania  is  that,  v.  Rosenthal,  18  Ore.  178,  the  word 

independently  of  statute,  any  matter  "  transaction  "  was  construed  to  refer 

either  of  contract  or  of  tort  immedi-  to  business  dealings,  and  did  not  in- 

atdy  connected  with  the  plaintiff^s  elude  torts.    Macdougall  v.  Maguire, 

cause  of  action,  may  be  set  up  by  way  85  CaL  274  A  counter-claim  founded 

of  defense  to  the  action  and  in  abate-  on  contract  cannot  be  interposed  in 

ment  of  the  plaintiff^s  damages  only ;  an  action  based  on  fraud.    People  v. 

any  matter  of  contract  may  be  set  up  Dennison,  84  N.  Y.  272 ;  Davis   v. 

by  way  of  counter-claim  under  the  Frederick,  6  Mont  800 ;  Humbert  v. 

statute,  not  only  to  defeat  the  action,  Brisbane,  25  &  CX  506;  Copeland  v. 

but  for  the  purpose  of  establishing  a  Young,  21  id.  275. 

liability  of  the  plaintiff  to  the  defend-  Where  there  is  no  contract  relation 

ant  in  excess  of  the  latter's  demand,  between  the  parties  touching  the  sub- 

Ko  mere  matter  of  tort  can  be  availed  ject  in  question,  mutual  torts  com- 

of  by  the  defendant  under  the  statuta  mitted  at  the  same  time  or  in  svfh 

Doshane  v.  Benedict  120  IJ.  S.  680,  succession  or  sequence  as  would  make 

644^  citing  many  Pennsylvania  cases,  them  parts  of  the  res  geaice  cannot 

In  Conner  v.  Winton,  7  Ind.  528,  be  made  the  basis  of  recoupment  or 

the  court  defined  a  counter-claim  to  counter-claim.    In  an  action  for  as- 

be  that  whi(ih  might  have  arisen  out  sault  and  battery  the  defendant  can- 

of  or  could  have  had  some  connec-  not  counter-claim  or  recoup  for  a 

tion  with  the  original  transaction  in  battery  committed  at  the  same  affray 

the  view  of  the  parties,  and  which  at  by  the   plaintiff  on  the  defendant 

the  time  the  contract  was  made  they  (Schnaderbeck  v.  Worth,  8  Abb.  87) ; 

could  have  intended  might  in  some  nor  can  the  defendant  in  an  action  for 

erent  give  one  a  claim  against  the  slander  counter-claim  for  slanderous 

other  for  compliance  or  non-compli-  words  uttered  by  theplamtiff.  Kemp 

ance  with  its  provisions.    In  Slay-  v.  Amacker,  18  La.  65.    In  Askins  v. 

back  V.  Jones,  9  Ind.  472,  the  court  Hearns,  8  Abb.  184^  Justice  Emott 
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counter-claim  or  recoup  for  the  goods  already  delivered.* 
And  so  in  an  action  by  the  vendor  to  recover  the  price  of 

thought  a  couuteivclaim  could  not  be  confined  to  actions  arising  upon  con- 
sustained  upon  the  following  facts:  tract  and  allows  counter-claims  in 
The  plaintiff  sued  for  damages  for  such  cases  of  any  other  cause  of  ac- 
coD version  of  a  ring.  The  defendant  tion  also  arising  on  contract ;  and  this 
alleged  an  exchange  of  rings,  each  may  embrace  probably  all  cases  here- 
to be  kept  until  the  other  should  be  tofore  denominated  'set-off»'  legal  or 
returned,  and  averred  a  tender  of  equitable,  and   any  other   legal  or 
the  one  and  demand  of  the  other,  equitable  demand,  liquidated  or  un- 
and  asked  judgment  for  his  ring,  liquidated,  whether  within  the  proper 
Such  a  counter-claim  would  now  be  definition  of  set-off  or  not  if  it  arise 
allowed   without   hesitation.    Hoff-  on   contract    Gleason   v.    Moen,  2 
man,  J.,  said  of  this  case,  that  "a  Duer,    689.     The    first   subdivision 
distinction  may  be  suggested,  that  would  therefore  be  unmeaning  as  a 
where  the  ground  of  each  claim  is  separate  definition  if  it  neither  con- 
really  a  contract,  although  the  form  templated  cases  in  which  the  action 
of  action  under  the  old  system  would  was  not  brought  on  the  contract  it- 
be  for  a  wrong,  then,  when  the  trans-  self  in  the  sense  in  which  these  worda 
action  which  gives  rise  to  each  is  the  are   ordinarily   used,    nor   counter- 
same,  the  code  is  broad  enough  to  in-  claims  which   did    not   themselves 
elude  a  counter-claim.  The  exchange  arise  on  contract    The  first  subdi- 
alleged  of  the  rings  was  in  fact  a  mut-  vision  by  its  terms  assumes  that  the 
ual  agreement"  Xenia  Branch  Bank  plaintiff's  complaint  may  set  forth, 
V.  Lee,  7  Abb.  877.   In  this  case  Wood-  as  the  foundation  of  the  action,  a 
ruff,  J.,  said :  "  The  great  question  in  contract  or  a  transaction.    The  legis- 
controversy  is,  in  an  action  in  the  lature  in  using  both  words  must  be 
nature  of  trover  by  a  plaintiff  who  assumed  to  have  designed  that  each 
has  indoi'sed  notes  or  bills  of  ex-  should  have  a  meaning ;  and  in  our 
change,  brought  to  recover  the  value  judgment  this  construction  should 
thereof  from  a  defendant  in  whose  be  according  to  the  natural  and  ordi- 
possession  they  are,  and  who  claims  nary  signification  of  the  terms.    In 
title  thereto  through  the  plaintiff's  this  sense  every  contract  may  be  said 
indorsement,  can  the  defendant  set  to  be  a  transaction,  but  every  trans- 
up  title  in  himself,  demand  of  pay-  action  is  not  a  contract    Again,  the 
ment,  protest  and  notice,  and  ask  by  second  subdivision  having  provided 
way  of  counter-claim  a  judgment  for  all  counter-claims  arising  on  con- 
against  the  plaintiff  as  indorser? "  tract  —  in  all  actions  arising  on  con- 
It  was  decided  in  the  affirmative,  tract — no  cases  can  foe  supposed  to 
After  quoting  subdivisions  1  and  3  which  the  first  subdivision  can  be 
of  section  150  of  the  New  York  code,  be  applied  unless  it  be  one  of  three 
this  learned  judge  said :    "  This  di-  classes,  viz. :  1st  In  actions  in  which 
vision  of  the  section  shows  that  there  a  contract  is  stated  as  the  plaintiff's 
may  be  a  counter-claim  when  the  ac-  claim — counter-claims  which  arise 
tion  itself  does  not  arise  on  contract ;  out  of  the  same  contract ;  or,  2d.  In 
for  the  second  clause  is  expressly  actions  in  which  some  transaction, 

1  Leavenworth  v.  Packer,  52  Barb.  182b 
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goods  sold  and  only  delivered  in  part  the  purchaser  may  re- 
coup any  damages  sustained  by  him  by  reason  of  the  failure 

not  being  a  oontract,  is  set  forth  as  action  against  a  judgment  creditor 
the  foundation  of  the  plaintiff's  for  the  unlawful  seizui'e  of  exempt 
claim— Counter-claims  which  arise  property  the  defendant  cannot  set 
out  of  the  same  transaction ;  or,  8d.  up  the  judgment  under  which  the 
In  actions  in  which  either  a  contract,  seizure  was  made  as  a  counter-claim, 
or  a  transaction  which  is  not  a  con-  Elder  v.  Frevert,  18  Nev.  446.  The 
tract,  is  set  forth  as  the  foundation  "subject  of  the  action"  is  the  facts 
of  the  plaintiff's  claim  —  coimter-  constituting  the  plaintiff's  cause  of 
claims  which  neither  arise  out  of  the  action.  The  mere  fact  that  the  de- 
same  contract)  nor  out  of  the  same  f  endant  sets  up  acts  on  the  part  of 
transaction,  but  which  are  connected  the  plaintiff  which  are  prejudicial  to 
with  the  subject  of  the  action."  his  rights,  and  alleges  that  these  acts 

In  Glen  &  HaU  M.  Ca  v.  Hall,  61  on  his  part  give  the  reason  the  de- 
N.  Y.  226,  an  action  was  brought  to  fendant  conducted  himself  as  com- 
restrain  defendant  from  using  the  plained  of  by  the  plaintiff  does  not 
plaintifTs  trade-mark ;  the  defend-  show  such  a  connection  as  is  neces- 
ant  claimed  it  was  his,  and  asked  sary  to  constitute  such  acts  a  counter- 
damages  for  plaintiff's  use  of  it  by  claim.  Hulberger  v.  Koenig,  62  Wis. 
^^y  of  counter-claim,  and  it  was  558.  The  word  "connected"  may 
held  to  be  proper.  have  a  narrow  or  broad  signification, 

A  claim  on  the  part  of  the  defend-  according  to  the  facts  of  the  case. 
&nt  for  the  price  and  value  of  the  "The  counter-claim  must  have 
identical  goods  which  are  the  subject  such  relation  to  and  connection  with 
of  the  action  is  a  cause  of  action  the  subject  of  the  action  that  it  will 
arising  oat  of  the  same  transaction  be  just  and  equitable  that  the  con- 
ftUeged  88  the  foundation  of  the  troversy  between  the  parties  as  to 
plaintifiTs  claim,  or  is  at  least  con-  the  matters  alleged  in  the  complaint 
nected  with  the  subject  of  the  action,  and  the  counter-claim  should  be  set- 
Thompson  V.  Kessel,  80  N.  Y.  888 ;  tied  in  one  action  by  one  litigation ; 
Brown  v.  Buckingham,  11  Abb.  887.  and  that  the  claim  of  the  one  should 

The  words  "subject  of  the  action"  be  offset  against  or  applied  upon  the 

refer  to  the  origin  and  ground  of  the  claim  of  the  other."    This  rule  in- 

plaintiff B  right   to   recover   rather  eludes  a  case  where  a  second  mort- 

than  to  the  thing  itself  in  contro-  gagee  in  possession  of  land  commit- 

^CTBy.   Collier  v.  Erwin,  8  Mont  142.  ted  waste  for  the  allied  purpose  of 

In  an  action  for  assault  and  battery  depriving  defendant,  the  first  mort- 

the  injury  which  provoked  the  de-  gagee,  of  his  security.    In  an  action 

fendant  to  commit  the  wrong  is  not  for  the  conversion  of  wood  cut  by 

connected  with  the  subject  of  the  the  second  mortgagee  the  damage 

action.  Ward  v.  Blackwood,  48  Ark.  sustained  by  the  prior  incumbrancer 

396i   The  debauchery  of  the  defend-  was  connected  with  the  subject  of 

ftnt*B  daughter  is  not  ground  for  a  the  action.    Carpenter  v.  Manhattan 

counter-claim  in  an  action  brought  L.  Ins.  Ckx,  98  N.  Y.  552.    See  Thom- 

by  him  guilty  thereof   to  recover  son  v.  Sanders,  118  id.  252.    In  an 

iQoney  obtained  by  duress.    Heck-  equitable  action  to  cancel  an  insur- 

man  v.  Swartz,  55  Wis.  178.    In  an  ance  policy  a  counter-claim  alleging 
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or  refusal  to  deliver  the  residue;^  and  in  an  action  by  the 
seller  for  the  price  the  buyer  may  recoup  for  any  deficiency  in 
quantity,  delay  in  delivery  or  breach  of  warranty.*  So  in  an 
action  on  a  note  given  for  the  good  will  of  a  business  the  de- 
fendant may  recoup  his  damages  resulting  from  the  plaint- 
iffs resumption  of  that  business;'  and  in  an  action  on  an 
agreement  not  to  set  up  business  in  a  certain  place  the  de- 
fendant may  recoup  the  amount  agreed  to  be  paid  for  the 
good  will.*  A  contract  which  gives  the  sole  right  to  sell  an 
article  in  a  specified  place  is  not  so  disconnected  with  a  note 
executed  at  the  same  time  for  the  purchase-money  of  the 
article  to  be  sold  as  that  the  damages  resulting  from  the 
breach  of  the  former  cannot  be  recouped  in  a  suit  on  the 
latter.* 

§  1S4.  Recoupment  between  vendor  and  purchaser.  On 
the  same  principles  recoupment  is  reciprocally  available  be- 
tween vendor  and  purchaser  of  real  estate  as  well  as  of  per- 
sonal property.  Recoupment  may  be  had  against  the  vendor 
for  false  representations  aflfecting  the  identity  and  value  of 
the  land.'  The  purchaser's  right  to  do  so  is  not  affected  by 
the  fact  that  the  sale  included  both  personal  and  real  pro^>- 
erty,  and  that  the  misrepresentation  related  to  only  one  class, 
if  the  transaction  and  the  consideration  were  an  entirety.^  If 
tenants  in  common  make  partition  to  each  other  by  quit- 
claim deeds  the  law  implies  a  warranty  that  each  will  make 

a  cause  of  action  on  the  policy  for  66  N.  G.  288 ;  Walker  v.  Johnson,  28 

the  loss  of  property  insured  is  con-  Minn.  147 ;  Poston  v.  Rose,  87  N.  C. 

nected  with  the  subject  of  tlie  action.  279 ;  Whitlock  v.  Ledford,  82  Ky.  890 ; 

Revere  F.  Ina  Co.  v.  Chamberlin,  66  Cornelius  v.  Kessel,  58  Wi&  287. 

Iowa,  SOB.  The  penalty  imposed  upon  ^  Harrolson  v.  Stein,  50  A1&  847 ; 

a  national  bank  for  taking  an  unlaw-  Piatt  v.  Brand,  26  Mich.  173 ;  Bowker 

f  ul  rate  of  interest  cannot  be  counter-  v.  Hoyt,  18  Pick.  555. 

claimed  in  an  action  upon  the  instru-  >  Cooke  v.  Preble,  80  UL  881 ;  Hitch- 

ment  discounted  by  it.     Bamet  v.  cock  v.  Hunt,  28  Conn.  848 ;  Stiegle- 

Nat  Bank,  98  U.  a  655.    See,  gener-  man  v.  Jeffries,  1  a  &  R  477. 

ally,  Keegan  v.  Kinnare,  128  Ul.  280 ;  >  Warfield  y.  Booth,  38  Md.    63 ; 

Evans  t.  Hughey,  76  id.  115;  Nolle  Herbert  v.  Ford,  29  Ma  546;  Burk> 

V.  Thompson,  8  Met  (Ky.)  121 ;  King-  hardt  v.  Burkhardt,  86  Ohio  St  361. 

man  t.  Draper,  14  111.  App.  577 ;  Cow  *  Baker  v.  Connell,  1  Daly,  469. 

Run  Ca  v.  Lehmer,  41  Ohio  St  884 ;  ^  Andre  v.  Morrow,  65  Miss.  815. 

Tarwater  v.  Hannibal,  eta  R  Ca.  42  ^  Mulvey  v.  King,  89  Ohio  St  491. 

Mo.   198;  McArthur  v.  Green  Bay,  ^Baughman  v.  Qould,45Mich.48l. 
eta  Ca,  84  Wis.  189 ;  Walsh  v.  Hall, 
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good  to  the  other  any  loss  resulting  from  a  superior  title ;  ^ 
hence  a  counter-claim  may  be  maintained  by  the  tenant  who 
is  evicted  qn  that  account  against  his  co-tenant.^  In  debt  on 
a  bond  given  for  real  estate  or  other  action  for  the  price  the 
defendant  may  recoup  his  damages  for  the  plaintiff's  breach 
of  an  agreement  to  give  possession^  as  well  as  for  injury  to 
the  premises,'  or  for  a  violation  of  an  agreement  to  dig  a  well 
on  the  premises  sold/  So  a  vendee's  action  to  recover  the 
parchase-money  is  subject  to  recoupment  for  his  negligent  de- 
struction of  the  subject  of  the  purchase/  Eecoupment  has 
been  allowed  in  a  suit  for  purchase-money  for  damages  [290] 
done  to  the  premises  by  an  adverse  claimant,  pending  a  litiga- 
tion with  the  vendor,  in  which  the  latter's  title  was  main- 
tained;  because,  as  plaintiff,  he  could  have  indemnified  himself 
against  the  spoliator  by  the  recovery  of  me87ie  profits/ 

It  is  well  settled  that  when  a  deed  has  been  made  and  ac- 
cepted, and  possession  taken  under  it,  defects  in  the  title  will 
not  enable  the  purchaser  to  resist  the  payment  of  the  purchase- 
money,  or  recover  more  than  nominal  damages  on  his  cove- 
nants for  title,  except  in  some  states  on  the  covenant  of  seizin, 
while  he  retains  the  deed  and  possession,  and  has  been  sub- 
jected to  no  inconvenience  or  expense  on  account  of  the  de- 
fect/ Though  if  no  title  or  possession  passed  by  the  deed  it 
would  seem  that  any  undertaking  for  payment  of  the  purchase- 
money  would  be  void  for  want  of  consideration  notwithstand- 
ing the  covenants  in  the  deed/ 

1  Nixon  V.  Lindsay,  2  Jones'  Eq.  Stanard  y.  Eldridge,  16  id.  254;  Ste- 
290;  Rogers  v.  Turley,  4  Bibb,  856;  phens  v.  Evans,  80  Ind.  89;  Marvin 
Morris  v.  Harris,  9  GiU,  26.  v.  Applegate,  18  Ind.  425 ;  Brandt  v. 

2  Huntley  v.  Cline,  93  N.  C.  45a  Foster,  5  Iowa,  287 ;    McCaslin    v. 
'  Patterson  v.  Hulings,  10  Pa  St    State,  44  Ind.  151 ;  Edwards  v.  Bo- 

506 ;  Owens  v.  Rector,  44  Ma  889 ;  dine,  26  Wend.  109 ;  Abbott  v.  Allen, 

Gordon  v.  Bruner,  49  Ma  570 ;  Grand  2  Johna  Ch.  519 ;  Bumpus  v.  Platner, 

Lodge  V.  Knox,  20  Mo.  488;  Streeter  1  id.  218;  Farnham  y.  Hotchkiss,  2 

T.  Streeter,  48  lU.  156.  Keyes,  9.   But  see  Walker  v.  Wilson, 

^Maguiie  v.  Howard,  40   P&  St  18  Wis.  522;  Hall  v.  Gale,  14  Wi&  54; 

891.  Akerly  v.  Vilas,  21  Wis.  88 ;  Lowry 

*  Hatchett  y.  Gibson,  18  Ala.  587.  y.  Hurd,  7  Minn.  856 ;  Scantlin  y.  AU 

•  Weakland  y.  Hoffman,  50  Pa.  St.  Hson,  12  Kan.  85 ;  Tarpley  y.  Poage, 
6ia  2  Tex.  189. 

^Whisler  v.  Hicks,  5  Blackf.  100;  « Dickinson  v.  HaU,  14  Pick.  217; 
Delavergne  y.  Norris,  7  Johns.  358 ;    Rice  y.  Goddard,  id.  298 ;  Trask  y. 
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• 

A  vendee  is  authorized  to  extinguish  an  incumbrance  or  to 
remedy  a  defect  of  title  after  a  breach  of  the  covenant  of  war- 
ranty, without  a  special  request  from  or  the  consent  of  the 
vendor,  and  may  recoup  the  amount  reasonably  paid  for  that 
purpose  in  an  action  for  purchase-money,  where  there  are  cove- 
nants for  title  and  against  incumbrances.^  So  the  vendee  may 
[291]  recoup  his  damages  on  the  covenant  of  warranty  after 
the  title  has  failed  and  there  has  been  an  eviction,  or  what  is 
equal  thereto.*  In  some  states,  however,  the  defense  for  par- 
tial failure  of  title  to  real  estate  is  not  allowed  at  law  in  actions 
for  the  price.'  Generally  no  difference  is  made  as  to  the  exer- 
cise of  the  right  of  recoupment  whether  the  plaintiff's  action  is 
brought  on  the  original  contract,  or  on  a  note  or  other  security 
given  for  the  price,  and  the  latter  under  seal.^    Such  a  distinc- 

Vinson,  20  id.  106 ;  Key  v.  Henson,  Ca  v.  Shannon,  6  id.  15 ;  Wilson  v. 

17  Ark.   254;  TiUotBon  v.  Grapes,  4  Burgess,  84  id.  494;  Coster  v.  Monroe 

N.  H.  444.  M.Ca,2N.  J.  Eq.  467;  Tonev.  Wil- 

J  Deiavergne  v.  Norrls,  7   Johna  son,  81  IlL  529 ;  McDoweU  t  Milroy, 

358 ;  Stanard  v.  Eldridge,  16  id.  254 ;  69  id.  49a 

Johnson  v.  Ck)llin8,  116  Mass.  893;  '  Cullum  v.  Bank  of  Mobile,  4  Ala. 
Leffingwell  v.  EUiott,  10  Pick.  204;  21 ;  Starke  v.  Hill,  6  Ala.  785;  Tank- 
Brooks  V.  Moody,  20  Pick.  474;  Nor-  ersly  v.  Graham,  8  id.  247;  Cole  v. 
ton  V.  Babcock,  2  Met  510 ;  Doremus  Justice,  id.  793 ;  Elnight  v.  Turner, 
V.  Bond,  8  Blackf.  868 ;  Baker  y.  11  id.  686 ;  Patton  y.  England,  15  id. 
Railsback,  4  Ind.  583 ;  Brandt  y.  Fos-  71 ;  McLemore  y.  Mabson,  20  id.  187 ; 
ter,  5  Iowa,  287 ;  McDaniel  y.  Grace,  Thompson  y.  Christian,  28  id.  899 ; 
15  Ark.  465 ;  'Lamerson  y.  Mary  in,  8  HeWenstein  V  Higgason,  85  A1&  259 ; 
Barb.  11;  Detroit  &  M.  R  Ca  y.  Wentworth  y.  Goodwin,  21  Me.  154; 
Griggs,  12  Mich.  45 ;  Stillwell  y.  Chap-  Jenness  y.  Parker,  24  Me,  294 ;  Her- 
pell,  80  Ind.  72;  Brown  y.  Crowley,  bert  y.  Ford,  29  Me.  546;  Morrison  v. 
89  Ga.  876 ;  Deen  y.  Herrold,  87  P&  Jewell,  84  Me.  146 ;  Thompson  v. 
St  150 ;  Key  y.  Henson,  17  Ark.  254 ;  Mansfield,  48  Me.  490 ;  Wheat  y.  Dot- 
Brown  y.  Starke^  8  Dana,  816 ;  Burk  son,  12  Ark.  699 ;  Bowley  y.  Holway, 
y.  Clements,  16  Ind.   182 ;  Schuch-  124  Mass.  895. 

raann  y.  Knoebel,  27  lU.  175 ;  Christy  ^  Harrington  y.  Stratton,  22  Pick, 

y.  Ogle,  83  m.  295;  Kent  y.  Cantrall  510;  Van  Epps  y.  Harrison,  5  Hill, 

44  Ind.  462;  Robinius  y.  Lister,  30  63;  Judd  y.  Dennison,  10  Wend.  512 ; 

Ind.   142;  Dayis  y.  Bean,  114  Mass.  Payne  y.  Cutler,  18  Wend.  605 ;  Good- 

358;  Scantlin  y.  Allison,  12  Kan.  85;  win  y.  Morse,  9  Met  278;  Purkett  v. 

McKee  y.  Bam,  11  Kan.  569.  Gregory,  3  IlL  44;  Christy  y.  Ogle,  38 

2  McDaniel  y.  Grace,  15  Ark.  487 ;  IlL  295 ;  Hitchcock  y.  Hunt,  28  Conn. 

Tallmadge  y.  Wallis,  25  Wend.  107 ;  843 ;  Mears  y.  Nichols,  41  IlL  207 ; 

Sargeant  y.  Kellogg,  10  111.  278;  Ed-  Kellogg  y.  Denslow,  14  Conn.  411 ; 

wards  y.  Todd,  2  id.  462;  Nichols  y.  Wilmot  y.  Hurd.  11  Wend.  585;  Dai- 

BuckeUs,  4  id.  299 ;  Kaskaskia  Bridge  ley  y.  Green,  15  Pa.  St  118 ;  Ward  v. 
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tion,  however,  seems  to  be  recogoized  in  New  Jersey  '  and  ii 
England.  In  an  action  on  a  bill  of  exchange  for  goods  supplied 
which  were  "  to  be  of  good  quality  and  moderate  price,"  an( 
were  estimated  at  about  iOOl.,  and  bills  were  given  for  thai 
amount,  it  was  held  to  be  no  defense  that  the  goods  turnec 
out  to  be  worth  much  less  than  the  estimated  price.  Lore 
Tenterden  said :  "  The  cases  cited  by  the  plaintiffs  have  com 
pletely  established  the  distinction  between  an  action  for  the 
price  of  the  goods  and  an  action  on  the  security  given  foi 
them.  In  the  former,  only  the  value  can  be  recovered ;  in  th* 
latter,  I  take  it  to  have  been  settled  by  these  cases,  and  actec 
upon  ever  since  as  law,  that  a  party  holding  bills  given  foi 
the  price  of  goods  supplied  can  recover  upon  them  unless  [292^ 
there  has  been  a  total  failure  of  consideration.  If  the  consid 
eration  fails  partially,  as  by  the  inferiority  of  the  article  fur 
nished  to  that  ordered,  the  buyer  must  seek  his  remedy  b) 
oross-actlon.  The  warranty  relied  on  in  this  action  makes  nc 
difference."  * 

In  Wisconsin  it  has  been  held  that  where  notes  are  givei 
for  the  contract  price  they  are  not  payment  unless  so  agreed 
and  in  a  suit  upon  one  of  several  such  notes  it  will  be  pre 
Bumed  in  the  absence  of  evidence  that  those  not  yet  due  art 
still  in  the  vendor's  hands,  and  that  it  is  error  to  render  judg 
ment  for  the  defendant  on  a  counter-claim  for  the  excess  of  his 
damages  for  breach  of  warranty  over  the  note  in  suit.'  II 
was  held  to  be  unjust  to  allow  the  defendants  full  damages  foi 
breach  of  warranty,  the  same  as  though  they  had  paid  for  th( 
property,  when  these  damages  largely  exceed  the  amount  sued 
for.  In  Minnesota  the  decisions  are  to  the  contrary  and  resl 
upon  the  principle  that  the  defendant's  cause  of  action  is  one 
and  indivisible;  that  a  recovery  of  a  part  of  the  damages 
would  bar  a  subsequent  counter-claim  to  recover  for  the  re 
mainder.^ 

Beyoolds,  82  Ala,  384;  Key  v.  Hen-  Smith,  McC.  &  Y.  838;  Warwioh  t 
son,  17  Ark.  25i  Nairn,  10  Bxch.  762. 

I  Price  V.  RejDolds,  89  N.  J,  L.  171 ;  '  Aultman  &  T.  Co.  t.  HeChering- 
Hunter  T.  Reiley,  48  ill  480.  ton,  43  Wis.  632 ;  Aultmnn  &  T,  t. 

)  Obbard  T.  Betham,  Moa  &  M.  488 1    Jett^  id.  48a 
Morgan  t.  Richardson,  1  Camp.  40,  n. ;       *  Oeiser  Threshing  M.  Co.  t.  Farmer, 
Day  V.  Nix,  9  Moore,  159;  Trickey  v.    27  Minn.  428;  Minneapolis  Harvestei 
Larne,  6  M.  &  W.  378;  Oascoyne  v.    Works  v.  Boonallie,  39  id.  873. 
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§  1S5.  Liquidated  and  unliquidated  damages  may  be 
recouped.  It  is  immaterial  whether  the  damages  which  a 
defendant  seeks  to  recoup  or  counterclaim  are  liquidated  or  un- 
liquidated ;  nor  is  it  material  whether  the  plaintiffs  demand  is 
liquidated  or  not.*  The  theory  of  this  defense  being  the  set- 
ting off  of  the  damages  on  one  cause  of  action  against  those 
recoverable  on  another  to  avoid  the  necessity  of  other  suits, 
where  both  arise  out  of  the  same  transaction,  the  defendant 
puts  forward  a  substantive  cause  of  action,  becomes  an  actor 
to  assert  and  prove  it,  with  no  other  hampering  conditions 
than  would  apply  to  him  bs  plaintiff  in  a  separate  action  upon 
his  claim.  When  it  appears  to  be  so  connected  with  the  sub- 
ject of  the  plaintiff's  action  as  to  be  available  as  a  counter- 
[293]  claim  or  by  way  of  recoupment,  it  must  be  pleaded  and 
proved  according  to  the  same  rules  as  when  it  is  made  the 
basis  of  an  action ;  the  damages,  if  of  such  nature  as  to  be  sub- 
mitted to  the  consideration  of  a  jury  in  a  suit  brought  for 
their  recovery,  are  equally  subject  to  determination  by  a  jury 
for  the  purpose  of  redress  in  favor  of  a  defendant.  The  policy 
of  admitting  this  defense  to  avoid  circuity  of  action  obviously 
embraces  all  cases  where  the  rights  of  the  parties  are  of  such 
a  character  as  to  be  susceptible  of  adjustment  in  one  action. 
Accordingly,  where  the  defense  has  the  necessary  connection 
with  the  subject  of  the  plaintiff's  action,  and  the  rights  of  both 
parties  may  be  finally  and  justly  settled  by  one  adjudication, 
it  is  not  essential  that  the  damages  on  either  side  should  be 
liquidated,  nor  of  the  same  nature; — they  may  be  liquidated 
on  one  side  and  unliquidated  on  the  other ;  on  one  side  they 
may  be  claimed  strictly  for  violation  of  contract,  and  on  the 
other  for  f raud,^  or  negligence,'  or  other  tort ;  *  the  damages 
may  be  claimed  for  tort  on  both  sides.* 


1  Weaver  v.  Penny,  17  III  App.  628 ; 
Batterman  v.  Pierce,  8  Hill,  171; 
Ward  V.  Fellere,  8  Mich.  281 ;  Win- 
der  V.  CaldweU,  14  How.  (U.  8.)  484 ; 
Van  Buren  v.  Digges,  11  id.  461 ;  Mc- 
Lure  V.  Rush,  9  Dana,  64 ;  Bayne  v. 
Fox,  18  La.  80;  Stoddard  v.  Tread- 
weU,  26  Cal.  294;  Keyes  v.  Western 
Vt  Slate  Ckx,  84  Vt  81 ;  Hubbard  v. 
Fisher,  25  Vt  589 ;  Dennis  v.  Belt,  80 


Cal.  247;  Earl  v.  Bull,  15  Cal  421 ; 
Edwards  v.  Todd,  2  111.  462 ;  Kaskas- 
kia  Bridge  Ca  v.  Shannon,  6  lU.  15 
Schubert  v.  Harteau,  84  Barb.  447 
Speers  v.  Sterrett,  29  Pa.  St  102 
Hayne  v.  Prothro,  10  Rich.  2ia 

s  See  ante,  §  179. 

9 Ante,  %  180. 

^Ante,  §  180. 

ft  Carey  v.  Gulllow,  106  Mass.  18 ; 
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§  186.  AflSrmatiTe  relief  not  obtainable.  Eecoupment  is 
available  only  as  a  defense ;  for,  except  by  statute,  it  can  have 
no  further  effect  than  to  answer  the  plaintiff's  damages  in 
whole  or  in  part ;  the  defendant  cannot  recover  any  balance  or 
excess.^  It  is  not  necessary  that  it  be  a  full  defense ;  ^  it  cuts 
off  so  much  of  the  plaintiff's  damages  as  the  cross-claim  comes 
to,'  and  when  sufficient  in  amount,  may,  of  course,  satisfy  his 
claim  entirely.  The  verdict  will  then  be  for  the  defendant. 
In  this  respect  it  is  different  from  mere  mitigation,  for  dam- 
ages can  never  be  mitigated  below  a  nominal  sum.  But  how- 
ever large  the  damages  assessable  in  respect  of  the  defendant's 
cross-claim  set  up  by  way  of  recoupment,  if  it  exceed  the 
plaintiff's  damages,  only  so  much  is  taken  into  account  as  is 
required  to  annul  his  demand;  the  excess  is  lost.*  This  limit- 
ation has  been  obviated  by  the  defendant  bringing  a  [294] 
cross-suit  as  well  as  setting  up  the  claim  by  way  of  recoup- 
ment, and  having  the  actions  consolidated  or  tried  together.* 
If  two  cross-actions  are  so  tried,  one  for  the  price  of  property 
sold  and  the  other  for  fraud  in  the  vendor,  the  jury,  if  they 
find  the  fraud,  and  that  the  damages  equaled  or  exceeded  the 
purchase-money,  may  render  a  verdict  for  the  defendant  in 
the  first  action  and  for  the  plaintiff  in  the  second  for  the  ex- 
cess, if  any,  of  such  damages.*  But  in  such  case  a  party  who 
defends  by  recoupment  and  brings  a  cross-suit,  on  the  trial  of 
both  together  is  not  entitled  to  have  damages  assessed  in  both 
actions  for  the  same  breach  of  contract,  nor  to  divide  his 
claim  for  damages  as  he  sees  fit  between  the  two.  Both  ac- 
tions being  tried  together,  however,  his  entire  damages  for 
breaches  of  the  contract,  or  in  respfct  of  his  cross-demand, 
must  be  assessed  and  applied  first  to  cancel  in  whole  or  in 
part  the  damages  of  the  plaintiff  in  the  first  action ;  then  if 

EsteUr.  Myers,  54  Miss.  174.    Contra,  Burlingame  v.  Davis,  18  Hh  App. 

Terr©  Haute  &  L  R  Ca  v.  Pierce,  95  602 ;  Kingman  v.  Draper,  14  id.  577 ; 

Ind.  496i  Waterman  v.  Clark,  76  IlL  428 ;  Stow 

^  Hay  T.  Short,  49  Mo.  189 ;  Ward  v.  Yarwood,  14  id.  424 ;  Charles  City 

v.  Fellen*  8  Mich.    281;   EeteU   v.  P.  &  M.  Co.  v.  Jones,  71  Iowa,  284. 

Myen,  54  Miss.  174;  Fowler  V.Payne,  ^Cook   v.  Castner,  9   Cush.  266; 

52  Miss.  2ia  Star  Glass  Ca  v.  Morey,  108  Mass. 

-Boob  v.  Longmnir,  15  Abb.  826.  570. 

'  Ives  V.  Van  Epps,  22  Wend.  155.  ^Cook  v.  Castner,  auprcu 

<  Branson  v.  Martin,  17  Ark.  270; 
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there  be  an  excess  it  should  be  returned  in  a  verdict  for  the 
plaintiff  in  the  cross-action.^  Very  generally  in  this  country 
this  limitation  has  been  abolished  by  statute,  and  authority 
given  to  render  judgment  in  favor  of  the  defendant  for  any 
excess  of  damages  after  satisfying  the  plaintiff's  demand 
against  which  his  cross-claim  is  preferred.  But  when  the 
plaintiff  sues  as  assignee  of  the  demand,  the  defendant  having 
a  cross-claim  against  the  assignor  can  only  use  it  for  defense ; 
to  that  extent  it  is  available  the  same  as  though  the- suit  were 
in  the  name  of  the  assignor.^ 

§  187.  Election  of  defendant  to  file  cross-claim  or  sne 
upon  his  demand.  A  defendant  has  an  election  to  use  such 
cross-demand  as  a  defense  by  way  of  recoupment  or  to  bring 
a  separate  action  upon  it ;  but  he  will  not  have  an  election  to 
set  up  his  claim  by  way  of  recoupment  unless  it  would  be  just 
and  equitable,  and  it  is  practicable  to  adjust  and  allow  it  in  the 
plaintiffs  action.  The  omission  to  take  advantage  of  matter 
of  recoupment  or  counter-claim  as  a  defense  is  no  bar  to  a 
[296]  cross  or  separate  action  upon  it;  so  that  though  the 
cross-claim  be  admissible  by  way  of  defense,  the  defendant 
has  an  option  to  avail  himself  of  it  in  that  form  or  to  sue  upon  it 
in  another  action.'  The  reason  for  allowing  the  defendant  an 
option  is  that  it  would  greatly  diminish  the  benefit  to  which 
he  is  entitled  and  in  some  cases  wholly  neutralize  it,  because 
while  the  right  of  action  exists  the  extent  to  which  the  breach 
of  warranty  or  of  contract  may  afford  a  defense  is  usually  un- 
certain; it  may  require  some  time  for  the  development  of  all 
the  injury  which  will  result  from  the  plaintiffs  misconduct  or 
default.  It  is  unreasonable,  therefore,  that  he  should  have  the 
right  to  fix  the  time  at  which  the  money  value  of  his  wrong- 
doing or  negligent  omission  shall  be  ascertained.* 

But  the  defendant  will  be  denied  the  right  of  recoupment 
when  it  cannot  be  justly  and  equitably  allowed.*    It  is  a  de- 

^  Star  Glass  Co.  v.  Morey,  supra,  answer  states  a  counter-claim   for 

3  See  ante,  §  176 ;  Desha^s  Ex'r  v.  merely  nominal  damages  and   the 

Robinson,  17  Ark.  228.  costs  will  not  be  affected  by  doing  so. 

8  Barth  v.  Burt,  43  Barb.  628 ;  Mim-  Hitchcock  v.  Tumbull,  44  Minn.  475. 

naugh  V.  Partlin«  67  Mich.  891.  Where  notes  are  given  on  a  settle- 

^  Davis  V.  Hedges,  L.  R  6  Q.  B.  687.  ment  for  a  balance  found  due  after 

6  Judgment  may  be  ordered  for  the  all  the  grounds  for  claiming  a  recoup- 

plaintiff   on    the   pleadings   if    the  ment  are  known  to  their  maker  he  is 
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tense  on  principles  borrowed  from  equity,  and  if  a  superior 
equity  intervene  it  will  be  denied;  and  when  any  equitable 
barrier  exists  and  the  whole  controversy  cannot  be  settled  in 
the  plaintiff's  action  a  separate  suit  must  be  brought.  On  this 
ground,  in  many  states,  defenses  of  this  kind  in  suits  for  the 
purchase-money  of  land  based  on  breaches  of  covenants  for 
title  will  not  be  allowed  in  actions  at  law.*  The  owner  of  a 
lot  entered  into  a  contract  with  others  for  the  latter  to  build 
a  warehouse  upon  it  for  a  specified  sum.  The  contract  also 
contained  a  lease  to  this  party  for  thirteen  years  from  the  date 
fixed  for  its  completion  at  a  stated  yearly  rent.  After  the 
building  had  been  erected  the  builders  and  lessees  entered  a 
mechanic's  lien  for  the  work  and  materials,  and  two  years 
afterwards  the  property  was  sold,  and  it  had  to  be  determined 
how  the  fund  should  be  distributed.  The  lessees  had  occupied 
for  two  years  without  paying  any  rent,  and  during  that  time 
the  lessor  became  indebted  to  them  on  account  to  an  amount 
nearly  equal  to  the  rent  for  that  period.  The  court  below  ex- 
cluded the  lessee's  account  as  a  set-off  against  the  rent,  and 
set  off  the  rent  against  the  lien  debt  because  these  latter 
were  part  of  one  transaction.  This  decision  was  the  subject 
of  review.  Thompson,  J.,  said:  "There  are  undoubtedly 
cases  in  which  the  transaction  is  so  entirely  a  unit  that  it  is 
most  just  and  proper  when  litigation  arises  that  matters 
arising  directly  out  of  it  should  be  determined  in  one  suit. 
These  cases  are  not  parallel  with  this.  Here  the  same  paper, 
it  is  true,  contains  the  contract  out  of  which  the  lien  arises  as 
well  as  that  out  of  which  the  rent  accrued ;  but  they  are  as 
distinct  and  separate  covenants  as  if  written  on  separate  sheets 
of  paper.  There  is  a  complete  contract  for  building,  describ- 
ing the  kind  of  structure,  and  the  time  when  to  be  completed 
and  paid  for.  Then  follows  a  complete  lease  of  the  build mg 
for  a  long  term,  to  commence  shortl}^  before  its  comple-  [296] 
tion  and  to  continue  for  thirteen  years.  The  former,  the 
building  contract,  was  to  be  finished  in  about  eight  months, 
and  to  be  then  paid  for.  The  first  year's  rent  would  not  fall 
due  for  near  a  year  after.  These  things  show  the  distinctive- 
estopped  from  urging  any  such  mat-  ^  See  ante,  §  184 
teiB  in  defense  to  an  action  upon 
tfaem.  HiU  v.  Parsons,  110  lU.  107. 
Voi*  1—24 
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ness  of  the  covenants  as  contracts.  Now  the  lien  might  have 
been  reduced  under  the  principle  invoked  by  showing  defect- 
iveness in  the  work  and  the  like,  and  so  might  the  rent  if  the 
landlord  had  been  suing  for  it  on  account  of  interference  with 
the  tenant's  possession,  not  amounting  to  eviction,  but  acts 
against  quiet  enjoyment.  These  would  be  instances  of  claims 
arising  in  the  same  transaction  being  allowed  to  be  given  in 
evidence  to  extinguish  the  claim  by  a  liberal  construction  of  our 
defalcation  act.  ...  It  was  impossible  to  settle  the  entire 
covenantsr  in  one  action.  They  were  of  different  and  distinct 
natures,  and  to  be  performed  at  different  and  distinct  periods. 
In  applying  the  rent,  therefore,  to  the  extinguishment  of  the 
lien,  on  this  principle  alone,  when  the  plaintiffs  had  other 
claims  entitled  to  its  application  oil  equitable  principles,  was 
of  course  error  in  the  absence  of  appropriation  by  the  debtor 
and  creditor.  They  therefore  should  have  been  allowed  to 
put  in  evidence  their  book  account ;  if  it  was  unpaid  and  unse- 
cured, and  no  appropriation  by  the  parties  of  the  rent,  equity 
would  apply  it  to  the  book  account  in  preference  to  the  old 
debt  secured  by  the  lien.    This  is  the  well  settled  rule."* 

In  an  action  on  a  note  against  the  executor  of  an  accommo- 
dation indorser,  it  appeared  that  the  note  was  made,  indorsed 
and  transferred  to  the  plaintiff  in  payment  of,  or  as  collateral 
security  for,  an  antecedent  debt  of  a  firm  of  which  the  maker 
was  a  member;  that  afterwards  the  firm  made  an  assignment 
to  the  plaintiff  for  the  benefit  of  the  creditors,  preferring  the 
plaintiff  and  the  defendant's  testator.  The  answer  setting  up 
these  facts  alleged  also  that  the  assets  were  more  than  suffi- 
cient to  pay  in  full  all  the  preferred  creditors.  But  as  these 
facts  could  not  be  established  without  an  accounting,  and  the 
plaintiff  was  entitled,  when  compelled  to  account,  to  do  so 
entirely,  which  could  not  occur  in  that  action  for  the  want  of 
necessary  parties,  all  evidence  touching  the  counter-claim  was 
properly  rejected.* 

§  188.  Burden  of  proof;  measure  of  damages.  When  a 
defendant  sets  up  a  cross-claim  by  way  of  recoupment  he  as- 
sumes, like  a  plaintiff,  the  burden  of  proof  in  respect  to  it;  and 

*McQuaide  v.  Stewart.  48  Pa.  St  « Bailey  v.  Bergen,  67  N.  Y.  84«. 
198.  See  Howe  Machine  Ckx  v.  See  Duncan  v.  Stanton,  80  BarU  588^ 
Hiekox,  106  111.  461. 
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the  same  rule  or  measure  of  damages  applies  as  would  be  ap- 
plicable in  a  separate  suit  upon  such  claim ;  subject,  however, 
to  the  limitation  already  mentioned,  that  there  can  be  no  re- 
covery by  a  defendant  for  any  balance  found  in  his  favor  be- 
yond the  damages  established  on  the  part  of  the  plaintiff,  in 
the  absence  of  a  statute  authorizing  it.  The  burden  of  proof 
rests  upon  him  because  he  asserts  a  claim  or  right,  and  must 
therefore  produce  the  proof  necessary  to  make  good  bis  con- 
tention.^ That  the  same  rule  of  damages  applies  has  been  re- 
peatedly held ;  *  and  it  is  universally  assumed  by  actually  ap- 
plying it.'  But  the  rule  is  the  rule  of  compensatory  damages  — 
no  recovery  on  a  claim  set  up  for  recoupment  can  be  had  for 
malice  or  any  aggravation  in  the  form  of  exemplary  damages.* 
The  consideration  that  this  defense  is  to  avoid  circuity  [298] 
of  action,  and  when  resorted  to  is  a  substitute,  renders  it  de- 
sirable and  necessary  to  its  usefulness  that  the  defendant,  to 
the  extent  of  full  defense,  should  have  the  benefit  of  the  rule 
of  damages  to  which  he  would  be  entitled  if  he  elected  to  bring 
a  separate  action. 

1  Mendel  v.  Fink,  8  HI  App.  878 ;  1  680 ;  Rotan  t.  Nichols,  22  Ark.  244 ; 
Wbart£v.,§  856.  Harris  v.  Bathbun,  2   Keyes,  812; 

The  defendant  has  the  burden  of  Railroad  Ca  t.  Smith,  21  Wall.  255. 

establibhing   all   the  elements  of  a  *  Allaire  Works  t.  Guion,  10  Barb, 

cause  of  action  (Heedstrom  v.  Baker,  55.     This  case  has  sometimes  been 

13  III  App.  104);  and  must  plead  cited  as  holding  that  special  damages 

them.   Rawson  v.  Pratt,  91  Ind.  9.  are  not  the  subject  of  recoupment 

2  Goodwin  t.  Morse,  9  Met  278;  (Benkard  v.  Babcock,  2  Robt  175); 
Myers  v.  Estell,  47  Misa  4;  Hitch-  and  Dorwin  t.  Potter,  6  Denio,  306, 
cock  ▼.  Hunt,  28  Conn.  848;  Tim-  has  also  been  cited  as  holding  the 
moos  T.  Dunn,  4  Ohio  St  680.  same.     Neither  case  advances  any 

>BlancbardT.  Ely,  21  Wend.  842;  such  doctrine.  In  the  latter  case  a 
Tinsley  v.  Tinsley,  15  B,  Mon.  454;  landlord's  action  for  rent  was  de- 
Rogers  V.  Ostram,  85  Barb.  528 ;  Stod-  fended  by  way  of  recoupment  for 
dard  ▼.  Treadwell,  26  Gal.  294 ;  Satch-  his  neglect  to  put  the  barns  on  the 
well  v.  Williams,  40  Conn.  871 ;  Cook  demised  premises  in  that  state  of  re- 
V.  Soule,  56  N.  Y.  420 ;  Warfield  v.  pair  required  Vy  his  agreement  The 
Booth,  88  Md.  68 ;  Bradley  v.  Rea,  14  court  say,  Whittlesey,  J. :  *•  The  ma- 
Allen,  20 ;  Harralson  ▼.  Stein,  60  Ala.  terial  question  here  is  as  to  the  proper 
347;  Haven  v.  Wakefield,  89  lU.  509;  rule  of  damages  for  such  neglect  to 
Doanoe  v.  Dow,  57  N.  Y.  16;  Ault-  repair.  We  do  not  know  what  the 
man  &  T.  Ca  v.  Hetherington,  42  referees  adopted,  but  the  questions 
Wis.  622 ;  Van  Epps  v.  Harrison,  5  put  to  the  witnesses  after  objection 
Hill,  63;  Overton  v.  Phelan,  2  Head,  would  only  be  admissible  upon  the 
445;  Timmons  v.  Dunn,  4  Ohio  St  ground  that  the  defendant  was  enti- 
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§  189.  A  cross-claim  used  In  defense  cannot  be  sued  upon. 

When  a  cross-claim  is  submitted  as  a  defense  by  way  of  re- 
coupment the  judgment  will  be  a  bar  to  another  action  or 
recoupment.  A  defendant  has  an  election  to  avail  himself  of 
a  cross-claim  by  way  of  recoupment,  or  under  the  code  as  a 
counter-claim,  or  to  bring  an  action  upon  it.  This  choice,  how- 
ever, is  only  final  when  submitted  for  adjudication,  and  is  so 
to  prevent  a  second  recovery.  Neither  pleading  it  in  defense 
nor  bringing  an  action  upon  it  will  determine  the  election.^ 
Where  it  appeared  in  a  suit  in  which  a  cross-claim  was  set  up 
by  way  of  recoupment  that  the  defendants  had  previously 
brought  an  action  for  the  same  damages,  which  was  still 
pending,  and  the  trial  court  had  rejected  the  defense,  the 
appellate  court  said :  "  The  court  [below]  seemed  to  have  re- 
garded the  pendency  of  the  other  action  as  a  sort  of  abate- 
ment of  the  defendants'  plea,  or  to  have  deemed  the  bringing 
of  the  suit  (by  the  defendants)  ...  as  a  conclusive  elec- 
tion to  prosecute  a  cross-action,  and  not  to  recoup  or  use  the 
claim  as  a  defense  under  any  circumstances  while  that  action 
should  continue.  There  is  in  this  holding  a  misapprehension 
of  the  defendants'  position.  They  are  not  prosecuting  two 
actions,  one  of  which  abates  the  other.  In  an  endeavor  to  re- 
cover their  damages  they  find  themselves  prosecuted  by  their 
adversary.  They  may  defend  by  setting  up  any  matter  which 
[299]  the  law  recognizes  as  a  defense,  whether  it  be  a  cause  of 
action,  or  whether  it  be  a  judgment  actually  recovered  therein  — 
the  only  difference  being  that  after  judgment  it  must  be  used 


tied  to  all  the  damages  which  he 
might  have  sustained  by  the  injuries 
to  the  cows  and  young  cattle,  the  in- 
crease of  food  required,  and  the  de- 
crease of  produce  by  reason  of  the 
state  of  the  barns  in  question.  It 
strikes  me  that  such  damages  are 
altogether  too  remote  and  contingent, 
and  that  the  true  rule  of  damages  is 
the  sum  necessary  to  place  the  barns 
in  that  state  of  repair  in  which  they 
were  to  be  put  according  to  the  agree- 
ment, with  interest  thereon,  if  the 
referees  thought  proper  to  allow  in- 
terest''   There  is  no  hint  that  this 


rule  was  adopted  because  the  plaint- 
ifTs  breach  of  contract  was  set  up  by 
way  of  recoupment ;  but  it  is  laid 
down  as  "  the  proper  rule  of  damages 
for  such  neglect  to  repair ; "  and  on 
that  subject  see  Myers  v.  Burns,  35 
N.  Y.  269 ;  Hexter  v.  Knox,  63  N.  Y. 
661. 

I  McDonald  v.  Christie,  42  Barb.  88 ; 
Fabbricotti  v.  Launitz,  8  Sandf.  743 ; 
Rankin  t.  Barnes,  5  Bush,  20;  Gil- 
more  V.  Reed,  76  Pa.  St  462.  See 
Cook  V.  Castner,  9  Cush.  266 ;  Miller 
V.  Freeborn,  4  Robt  608, 
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as  a  judgment  and  by  way  of  set-oflf.  The  election  made  by 
the  defendants  was  not  an  election  not  to  recoup.  At  that 
time  it  was  an  election  between  prosecuting  to  establish  their 
claim,  or  suffering  the  injury  without  seeking  any  redress. 
And  when  the  plaintiff  forced  them  into  court,  .  .  .  their 
opportunity  to  use  their  claim  by  way  of  defense  first  arose, 
and  they  had  a  right  to  embrace  it.  Until  judgment  in  one 
of  the  suits,  the  right  to  press  the  claim  in  the  other  con- 
tinued," '  But  after  a  judgment  in  a  separate  action  upon  the 
claim  it  is  merged  in  the  judgment;  or,  if  rejected,  barred;  if 
the  issue  embraces  it,  the  judgment  is  conclusive.^ 

>  Naylor  v.  Schenck.  8  K  D.  Smith,  recover  depended  by  the  pleadings 

135;  Lindsay  v.  Taylor,  72  Cal.  540.  upon  the  truth  of  the  allegation  made 

If  the  matter  pleaded  in  recoup-  in  the  complaint  and  denied  by  the 
ment  can  be  set  up  in  defense  to  a  answer,  that  the  plaintiff  had  fully 
suit  upon  the  contract  out  of  which  performed  the  agreement,  is  a  bar  to 
it  arose  and  which  is  pending  it  will  an  action  brought  subsequently  by 
not  be  proper  to  plead  it  in  another  the  defendant  in  the  first  suit  against 
suit  in  the  same  court  Jefferson  the  plaintiff  therein  to  recover  dam- 
Lumber  Ck>.  V.  WiUiams,  78  Texas,  ages  for  the  alleged  non-performance 
(^  of  tlie  sflime  agreement    The  record 

A  plaintiff  is  not  estopped  from  of  the  recovery  estops  the  defendant 
prosecuting  a  suit  for  work  and  labor'  from  controverting  that  the  plaintiff 
by  reason  of  the  payment  of  a  judg-  therein  fully  performed  the  contract 
ment  recovered  against  him  by  the  The  rule  is  not  otherwise,  although 
defendant  pending  such  suit  for  in  the  first  suit  the  defendant  in  ad- 
damages  for  the  improper  perform-  dition  to  the  allegation  of  perform- 
ance of  the  work  and  labor  sued  for ;  ance,  alleged  breaches  by  the  plaintiff, 
the  claim  is  not  res  judicata  because  and  claimed  to  recoup  damages,  and 
one  8uit  sounded  in  tort  and  the  at  the  trial  expressly  withdrew  the 
other  in  OMumpsit  Mimnaugh  v.  claim  for  damages,  gave  no  evidence 
P^irtlin,  67  Mich.  891.  touching  the  alleged  breaches,  and 

'Davis  V.  Tallcot  12  N.  Y.  184;  the  second  suit  was  to  recover  dam- 
Kane  V.  Fisher,  2  Watts,  246 ;  Grant  ages  for  such  breachea 
V.  Button,  14  Johns.  877;  0*Connor  Gardiner,  Q  J.,  said :  '*Thedefend- 
V.  Vamey,  10  Gray,  281 ;  Burnett  v.  ants  in  that  (the  former)  action,  the 
Smith,  4  Gray,  50;  Salem  India  R  present  plaintiffs,  insisted  upon  the 
Ca  V.  Adams,  28  Pick.  256 ;  Stevens  non-performance  of  the  agreement 
V.  Miller,  18  Gray,  288;  Huff  v.  upon  the  part  of  Tallcot  and  Can- 
Bro7le8,26Gratt288;Beallv.  Pearre,  field,  the  manufacturers  of  the  ma- 
13  Md.  550 ;  McLane  v.  Miller,  10  Ala.  chinery,  for  two  purposes  entirely 
^;  BnttooT.  Turaer,  6  N.  H.  481,  distinct  in  their  nature  and  objects, 
495.  First  as  a  complete  defense  to  the 

In  Davis  v.  Taloott  supra^  it  was  action,  by  a  denial  of  that  which  the 

held  that  a  recovery  in  a  suit  upon  makers  of  the  machinery  had  averred 

an  agreement  wherein  the  right  to  and  must  prove  before  they  could 
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[300]  In  an  action  for  breach  of  warranty  in  the  sale  of 
personal  property  these  facts  appeared:  A  note  given  for 
the  purchase-money  had  been  collected  by  suit ;  to  that  the 
now  plaintiff  had  pleaded  non  assumpsit^  and  it  was  agreed 


recover  anything.  Second,  as  a 
foundation  for  a  claim  in  the  nature 
of  a  cross-action  for  damages  to  be 
deducted  from  the  amount  which 
the  then  plaintiff  might  otherwise 
recover.  It  is  obvious  that,  by 
withdrawing  their  claim  to  damages, 
the  then  defendants  did  not  waive 
the  right  to  insist  upon  their  defense. 
The  plaintiffs,  notwithstanding,  must 
have  established  their  title  to  the 
price  stipulated,  by  proof  that  the 
machinery  was  made  within  the 
time  and  in  the  manner  called  for  by 
the  agreement ;  and  the  vendees  were 
at  liberty  to  meet  and  combat  these 
proofs  by  counter  evidence  on  their 
part  Now,  this  was  precisely  what 
was  done,  or  rather  the  necessity  for 
introducing  evidence  to  sustain  the 
action  was  superseded  by  the  admis- 
sion of  the  then  defendants  in  open 
court  *  that  they  were  indebted  to  the 
manufacturers  for  the  causes  of  ac- 
tion mentioned  in  their  complaint' 
As  the  cause  of  action  and  the  in- 
debtedness of  the  defeiidants  were, 
by  the  complaint  made  dei)endent 
upon  a  full  performance  of  the  con- 
tract by  the  parties  who  instituted 
the  suit,  the  concession  of  the  de- 
fendants was  equivalent  to  an  admis- 
sion ou  the  record  to  that  effect ;  and 
the  report  of  the  referee  followed  by 
the  judgment  of  the  court  conse- 
quently estops  the  parties  to  that 
suit  from  ever  after  questioning  that 
fact  in  any  controversy  upon  the 
same  agreement  (8  Cow.  &  H.  N.  843 ; 
10  Wend.  80 ;  8  Comst  178).  In  the 
suit  now  pending,  however,  the  vend- 
ees bring  their  suit  upon  the  same 
contract  against  the  manufacturers, 
and  aver  a  non-performance  by  the 


defendants  as  the  sole  cause  of  ac- 
tion. They  have  succeeded  in  the 
court  below,  notwithstanding  the  ob- 
jection we  have  considered;  and 
there  are,  consequently,  two  records 
in  the  same  court  between  the  same 
parties,  each  importing  absolute  ver- 
itv,  one  of  which  affirms  that  the 
manufacturers  *  faithfully  performed 
said  agreement  in  every  respect  on 
or  before  the  7th  of  June,  1850 ;  the 
other,  that  they  did  not  perform  it  in 
any  respect  at  any  tima*  This  flat 
contradiction  is  attempted  to  be 
reconciled  by  the  assertion  that  the 
record  in  the  first  suit  only  shows 
that  this  point  might  have  been,  not 
that  it  wan,  litigated.  The  answer 
is  that  the  record  in  that  case  proves 
that  that  question  of  performance 
was  directly  in  issue  and  must  have 
been  litigated ;  that  a  recovery  with- 
out establishing  the  fact  of  perform- 
ance was  a  legal  impossibility. 
Again,  the  parol  evidence,  if  admis- 
sible, only  proves  that  the  vendees 
did  not  rely  upon  a  breach  of  the 
contract  upon  the  part  of  the  makers 
of  the  machinery  to  support  their 
claim  to  recoupt  This  is  the  course 
they  would  naturally  adopt  if  their 
damages,  in  their  opinion,  exceeded 
the  sum  to  be  paid  for  the  machinery. 
Their  only  remedy  for  the  excess 
would  depend  upon  defeating  the  ac- 
tion then  pending,  and  subsequently 
suing  on  the  agreement  Tliat  this 
was  really  the  object  of  their  legal 
adviser  is  evidenced  by  the  fact  that 
while  the  manufacturers  recovered  in 
their  suit  less  than  $650,  the  present 
plaintiffs  have  obtained  judgment  in 
the  case  under  review  for  upwards  of 
|900.   The  withdrawal  of  their  claim 
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that  under  that  plea  he  might  offer,  the  special  matter  in 
evidence  as  fully  as  if  he  had  specially  pleaded  the  same  or 
given  notice  thereof;  the  breach  of  warranty  now  sued  for 
the  then  defendant  offered  to  prove  as  a  defense,  but  it  was 
rejected  by  the  court  because  it  did  not  tend  to  show  a  total 
failure  of  consideration.  On  these  facts  the  judgment  in  the 
former  action  was  held  to  be  a  bar.*  The  defense  being  [301] 
admissible  in  the  former  action  and  erroneously  rejected,  the 
judgment  had  the  same  effect  as  though  the  claim  had  been 
admitted.  The  error  of  its  rejection  should  have  been  cor- 
rected by  proceedings  taken  in  that  case ;  therefore  the  ex- 
clusion of  the  defense  by  the  court  had  the  same  effect  as  a 
disallowance  by  a  jury.*  Where  notwithstanding  the  cross- 
claim  is  pleaded,  the  judgment  is  afterwards  taken  by  default 
by  the  plaintiff,  and  so  appears  by  the  record,  such  claim  is 
not  barred.'  The  fact  that  the  judgment  was  upon  default 
makes  it  as  certain  that  the  counter-claim  was  not  passed 
upon  by  an  actual  adjudication  as  though  the  plea  had  been 
formally  withdrawn.  If  several  notes  have  been  given  for  a 
chattel  and  they  become  due  at  different  times,  and  the 
defendant  in  an  action  upon  the  one  which  matures  first 
counter-claims  for  damages  arising  from  the  breach  of  the 
warranty,  judgment  in  his  favor  estops  him  from  pleading 
such  defense  in  an  action  subsequently  brought  upon  the 
other  notes.^ 

§  190.  Notice  of  cross-claim.  This  defense  being  a  substi- 
tute for  an  action  and  to  avoid  the  necessity  of  another  suit, 
some  pleading  must  be  adopted  by  which  the  defendant 
evinces  his  election  to  insist  on  his  cross-claim  as  a  defense. 
It  must  make  the  necessary  allegations  and  inform  the  plaint- 
iff so  that  he  may  not  be  taken  by  surprise.    And  it  must  be 

to  reooQp  was  therefore  not  only  con-  SQrant  v.  Button,  14  Johns.  877; 

sisteDt  with  the  determination  to  in-  Smith  v.  Whiting,  11  Mass.  445. 

met  upon  a  breach  of  the  contract  on  '  Bascom  v.  Manning,  52  N.  H.  132 ; 

the  part  of  the  manufacturers  in  or-  Bodurtha  v.  Phelon,  13  Gray,  413. 

der  to  defeat  the  suit  then  pending,  *  Qeiser    Tlireshing     M.     Co.     y. 

but  this  was  indispensable  to  the  ulti-  Farmer,  27  Minn.  428;  Minneapolis 

mate  recovery  of  their  f uU  damages  Harvester  Works  y,  Bonnallie,  29  id. 

inasabaequentaction."  SeeMerriam  87a    Compare  Aultman    &  T.  Ca 

V.  Woodcock,  104  Mass.  32e.  v.  Hetherington,  42  Wia  622 ;  Ault- 

^Beall  T.  Pearre,  12  Md.  550.  man  &  T.  Co.  v.  Jett,  id.  48a 
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set  up  in  the  ans wer. under  the  code.^  The  defendant  is  as 
much  concluded  by  the  amount  of  damages  he  claims  in  his 
counter-claim  as  the  plaintiff  is  by  his  complaint.'  E^coup- 
nient  cannot  extend  beyond  the  specific  matters  sued  upon 
unless  the  notice  or  pleading  informs  the  plaintiff  that  the 
defendant  will  go  into  others.'  The  notice  must  be  sufRcientiy 
certain  to  apprise  the  plaintiff  of  the  nature  of  the  defendant's 
claim,  and  in  case  of  a  suit  upon  contract  it  must  specify  the 
breach  complained  of.*  An  averment  in  a  cross-bill  claiming 
a  recoupment  of  special  damages  for  the  breach  of  a  contract, 
the  general  damages  for  which  appear  to  be  only  nominal, 
should  be  special;  if  it  only  alleges  that  the  defendant  has 
been  damnified  to  a  specified  amount  it  is  insufficient.^  A 
reduction  of  damages  by  way  of  recoupment  cannot  be  shown 
under  a  special  plea  in  bar,  but  may  be  obtained  under  the 
general  issue.*  Statutes  qoncerning  notice  will  be  liberally 
construed;  the  rules  in  relation  to  a  variance  between  the 
pleadings  and  the  proof  will  not  be  applied  to  the  notice, 
which  is  good  if  it  states  the  ground  and  substance  of  the 
defense,  though  it  is  defective  in  matters  of  form.^  Th^  only 
way  to  make  the  objection  that  a  cause  of  action  pleaded  as 
a  counter-claim  is  not  such  in  the  particular  case  because  it  is 
in  no  way  connected  with  the  subject  of  plaintiff's  action  is 
by  demurrer.  If  there  is  no  demurrer  on  that  ground  and 
issue  is  taken  on  the  facts  alleged,  the  right  to  object  is 
waived.^ 


1  Trowbridge  v.  Mayor.  7  Hill,  439 ; 
Burton  v.  Stewart,  8  Wend.  23G; 
Barber  v.  Rose,  5  Hill,  76 ;  Crane  v. 
Hardman,  4  R  D.  Smith,  448 ;  Lam- 
sou  &  Qoodnow  M.  Ca  v.  Russell, 
112  Mass.  887;  Lansing  v.  Van  Al- 
styne,  2  Wend.  561;  Steamboat 
WeUBville  v.  Geisse,  8  Ohio  St.  888 ; 
Young  V.  Plumeau,  Harp.  548 ;  Mav- 
erick V.  Gibbs,  8  McCord,  815;  Mc- 


Lure  V.  Hart,  19  Ark.  119;  Hill  v. 
Austin,  id.  280. 

«  Annis  v.  Upton,  66  Barb.  870. 

s  McKevitte  v.  Feige,  67  Mich.  »74 

« Sinker  v.  Diggins,  76  Mich.  557. 

^  Hooper  v.  Armstrong,  69  Ala.  843. 

s  Wadhams  ▼.  Swan,  109  Dl.  46. 

7  Merrill  v.  Everett,  88  Conn.  )0. 

« Ay  res  v.  OTarreU,  10  Boew.  148; 
Hammond  v.  Terry,  8  Lans.  186; 
Walker  v.  Johnson,  28  Minn.  147. 
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Section  5. 
habshaling  and  distribution. 

§  191.  Definition.  Marshaling  is  the  setting  of  debts  [302] 
or  assets  in  a  certain  order ;  distribution  the  application  of 
funds  to  the  payment  of  debts  marshaled.  There  are  there- 
fore two  kinds  of  marshaling,  one  of  assets  and  the  other  of 
debts.  Marshaling  is  resorted  to  whenever  it  becomes  neces- 
sary practically  to  answer  either  the  question  in  what  order 
certain  distinct  funds  or  properties  shall  bear  the  burden  of 
paying  or  contributing  to  pay  a  debt  which  is  directly  or  in- 
directly  a  charge  upon  all ;  or,  secondly,  when  there  are  sev- 
eral debts  directly  or  indirectly  charged  upon. one  fund  or 
property  which  is  insufficient  to  pay  them  in  full,  to  deter- 
mine in  what  order  such  fund  shall  be  applied  as  far  as  it  will 
go.  In  answering  the  first,  the  court  settles  the  order  of  lia- 
bUity  among  the  funds  that  must  pay ;  the  second,  the  prior- 
ities of  the  claims  to  be  paid.  Under  the  first  inquiry  two 
classes  of  persons  are  liable  to  be  aifected :  first,  those  having 
proprietary  interests  in  the  fund  or  property  marshaled ;  and 
second,  creditors  having  liens  thereon. 

§  192.  Sales  of  inenmbered  property  in  parcels  to  differ- 
ent purchasers.  For  the  protection  of  purchasers  this  rule 
obtains:  if  the  creditor's  lien  be  upon  several  parcels  of  land 
for  the  payment  of  the  same  debt,  and  some  of  these  parcels 
belong  to  the  person  who  in  equity  and  justice  owes  or  ought 
to  pay  the  debt,  and  other  parcels  have  been  transferred  by 
him  to  third  persons,  his  part,  as  between  himself  and  them, 
shall  be  primarily  chargeable  with  ttjie  debt.^    And  if  [303] 

1 2  Story's  Eq.,  §  1283 ;  Clowes  v.  alieDed  part  before  resorting  to  that 

Dickenson,  5  Johns.  Ch.  235 ;  S.  C.  9  retained  by  the  judgment  debtor,  the 

Cow.  408 ;  Cowden*s  Estate,  1  Pa.  St  latter  part  being  sufficient  to   pay 

267,  274;  Mason  v.  Payne,  Walk.  Ch.  his  debt*  though  no  order  or  decree 

459;  Cooper  v.  Bigly,  13  Mich.  463;  be  obtained  directing  the  remaining 

Barnes'  Appeal,  46  Pa.  St  350 ;  Am-  portion  to  be  first  sold,  such  creditor 

merman  v.  Jennings,  12  B.  Mon.  135,  will  be  required  to  restore  the  real 

In  Oowes  t.  Dickenson,  9  Cow.  estate  so  sold ;  or,  if  sold  to  a  bona 

408»  it  was  held  that  if  the  creditor  fide  purchaser,  to  account  to   the 

or  any  other  person  having  control  alienee  for  the  value  of  the  real  es* 

of  his  judgment  cause  a  sale  of  the  tate  so  sold,  if  the  other  part  would 
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there  have  been  successive  alienations  by  him  of  parts  of  the 
incumbered  property,  and  the  portion  retained  is  insufficient 
to  discharge  the  entire  incumbrance,  the  parcels  transferred 
will  be  subject  to  sale  in  the  inverse  order  of  alienation.*  The 
operation  of  this  rule  may  be  waived,  limited  or  modified  by 
the  instrument  executed  to  the  earlier  grantee,  which  will  bind 
all  wh6  claim  under  him.^ 


hare  satisfied  the  judgment;  or.  if 
not,  to  restore  or  account  for  the  value 
beyond  what  would,  with  the  other, 
have  satisfied  the  judgment  That 
such  alienee,  having  stood  by  and 
allowed  the  legal  estate  to  pass  from 
him,  shall  not  be  allowed  the  land 
itself,  with  improvements  made  sub- 
sequent to  the  execution  sale  and 
before  he  asserted  his  claim.  The 
true  value  of  the  aliened  estate  in 
market  at  the  time  of  the  execution 
sale,  not  the  price  bid  for  it,  is  the 
measure  of  compensation. 

lid.;  Wieting  v.  Bellinger,  50 
Hun,  824;  Gage  v.  McGregor,  61 
N.  H.  47;  Vogle  v.  Brown,  120  IlL 
838 ;  Gill  v.  Lyon,  1  Johna  Ch.  447 ; 
Stevens  v.  Cooper,  id.  425 ;  James  v. 
Hubbard,  1  Paige,  228;  Gouverneur 
V.  Lynch,  2  id.  800 ;  Guion  ▼.  Knapp, 
6  id.  35 ;  Skeel  v.  Spraker,  8  id.  182 ; 
Patty  v.  Pease,  id.  277 ;  Schry ver  v. 
Teller,  9  id.  178 ;  New  York  Life,  etc, 
Ck).  V.  Cutler,  8  Sandf.  Ch.  176 ;  Com- 
mercial Bank  v.  Western  Reserve 
Bank,  11  Ohio,  444;  Green  v«  Ram- 
age,  18«  id.  428 ;  Stuyvesant  v.  Hone, 

1  Sandf.  Ch.  419 ;  Stuyvesant  v.  Hall, 

2  Barb.  Ch.  151;  Averall  v.  Wade, 
Lloyd  &  Gould,  252;  Lyman  v. 
Lyman,  32  Vt  79 ;  Hurd  v.  Eaton.  28 
IlL  122;  Carter  v.  Neal,  24  Ga.  840; 
Root  V.  Collins,  84  Vt  173 ;  Brown  v. 
Simons,  44  N.  H.  475;  Jenkins  v. 
Freyer,  4  Paige,  58 ;  Howard  Ins.  Co. 
V.  Halsey,  4  Sandf.  565;  La  Farge 
Ins.  Co.  V.  Bell,  22  Barb.  54 ;  Gatf  s  v. 
Adams,  24  Vt  71;  Chase  v.  Wood- 


bury, 6  Cush.  148 ;  Black  v.  Morse,  7 
N.  J.  Eq.  509 :  Shannon  v.  Marselis. 
1  id.  413;  Henkle  v.  Allstadt,  4 
Gratt  284;  Jones  v.  Myrick,  8  Gratt 
179 ;  Britton  v.  Updike,  8  N.  J.  Eq. 
125;  Wikoff  v.  Davis,  4  id.  224. 

Judge  Story  (2  Story's  Eq.,  §  12836) 
doubts  whether  this  last  position  is 
maintainable  upon  principle ;  for  as 
between  the  subsequent  purchasers 
or  incumbrancers,  each  trusting  to 
his  own  security  upon  the  separate 
estates  mortgaged  to  him,  it  is  diffi- 
cult to  perceive  that  either  has,  in 
consequence  thereof,  any  superiority 
of  right  or  equity  over  the  oUier. 
On  the  contrary  there  seems  strong 
ground  to  contend  that  the  original 
incumbrance  or  lien  ought  to  be 
borne  ratably  between  them,  accord- 
ing to  the  relative  value  of  the  es- 
tates And  so  the  doctrine  has  been 
asserted  in  the  ancient  as  well  as 
modern  English  cases  on  the  subject 
(Harbert's  Case,  8  Ca  12;  Barnes  v. 
Racster.  1  Y.  &  Q  New  Cas.  401; 
Lanoy  v.  Duchess  of  Athol,  2  Atk. 
448 ;  Aldrich  v.  Cooi)er,  8  Ves.  891 : 
Averall  v.  Wade,  Lloyd  &  Gould, 
253;  Bugden  v.  Bignold,  2  Y.  &  C. 
New  Cas.  877 ;  Green  v.  Ramage,  18 
Ohio,  428) ;  and  the  law  is  so  settled 
in  Kentucky.  Dickey  v.  Thompson, 
8  R  Mou.  812;  Morrison  v.  Beckwith, 
4  T.  R  Mon.  76;  Hughes  v.  Graves,  1 
Litt  819;  Burk  v.  Chrisman,  8  R 
Mon.  50. 

2Vogel  V.  Shurtiiff.  26  El.  Appi 
516;  Briscoe  v.  Powers  47  IlL  447. 
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^  193.  Sale  subject  to  Incumbrance.     If  a  portion  [304] 
^^e  land  covered  by  a  mortgage  is  conveyed  subject  to  the 
r^yuient  of  •  the  entire  mortgage  by  the  grantee  the  subse- 
^^^ut  purchaser  of  another  parcel,^  or  the  mortgagor,'  has  a 
^igbt  to  insist  that  the  parcel  so  conveyed  shall  be  first  sold  to 
Batisl?  the  mortgage.    The  lot  so  sold  becomes  as  to  the  par- 
ties tc  the  conveyance  the  primary  fund  for  the  payment  of 
the  mortgage,*  and  the  grantee  thereby  becomes  the  party 
who  injustice  ought  to  pay  the  debt.  The  mortgagor  becomes 
then  a  qua&i'SUTetjy  and  has  the  right  to  insist  upon  the  col- 
lection of  the  debt  first  out  of  the  land.^ 

The  rule  being  intended  for  the  benefit  of  parties  having 
separate  interests  in  the  property  or  fund  on  which  the  debt 
is  a  lien,  their  relation  between  themselves  is  considered  in 
determining  whether  the  burden  rests  upon  them  equally,  or 
if  unequally,  in  what  order  their  several  properties  may  be 
resorted  to  for  payment.  Where  there  are  several  heirs,  or 
where  several  persons  join  in  a  recognizance,  one  heir,  or  one 
conusor,  should  not  be  charged  exclusively,  for  their  relations 
and  duties  are  equal.^  And '  the  same  principle  would  apply 
between  several  purchasers. of  the  same  date.  But  the  proj)- 
erty  of  the  party  who  is  in  equity  bound  to  pay  the  debt,  as 
between  him  and  the  owner  of  other  property  bound  for  the 
same  debt,  is  the  primary  fund;  and  the  court  will  establish 
fbe  order,  between  any  number  of  persons  whose  property  is 
subject  to  the  debt,  in  which  resort  may  be  had  to  properties 
so  separated  in  ownership.  Thus,  in  an  action  of  foreclosure 
against  G.  and  L.  as  mortgagors,  where  it  appears  that  G.  is 
possessed  of  a  portion  of  the  premises  in  his  own  right,  and  L. 
of  another  portion,  and  that  a  third  portion  is  held  jointly, 
and  it  also  appears  that  L.  personally  owes  the  mortgage 
debt,  or  is  equitably  bound  to  pay  it,  the  judgment  should  be 
so  entered  that  the  interest  of  L.  be  first  sold ;  secondly,  the 
joint  interest ;  and  lastly,  the  interest  of  G.^ 

^Caruthersy.  Hall,  lOMicb.  40.  » Harvey    v.    Woodhouse,    Select 

'Maaon  v.  Payne,   Walker's   Ch.  Cas.  in  Ch.  80.    See  Clowes  v.  Dick- 

^1.  en80D,5  Johns.  Ch.  235,  241. 

*Cox  V.  Wheeler,  7   Paige,  248;  «Ogden  v.    Glidden,    9   Wia  46; 

JunM»l  V.  Jumel,  id,  591.  Warren  v.  Boynton,  2  Barb.  18;  Cor- 

*  Harris  v.  Jex,  66  Barb.  23a  neU  v.  Prescott,  id.  16. 
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[305]  But  these  equities  between  co-debtors,  by  which  one 
part  of  incumbered  premises  becomes  the  primary  fund  for  the 
payment  of  the  mortgage,  may  be  defeated  by  tlje  hojia  fide 
purchase  of  that  part  by  one  without  notice  of  the  facts  which 
raise  these  equities.  Where  A.  and  B.  owning  lands  in  sev- 
eralty joined  in  mortgaging  them  to  secure  the  payment  of  a 
joint  debt,  and  A.  afterwards  executed  a  bond  of  indemnity 
to  B.  agreeing  to  pay  the  whole  mortgage  debt,  but  subse- 
quently executed  on  his  lands  other  mortgages  for  a  valuable 
consideration,  to  parties  who  had  no  notice  of  the  bond  or 
agreement  between  him  and  B.,  it  was  held  on  the  foreclosure 
of  the  mortgage  that  B.  could  not,  as  against  the  subsequent 
mortgagees,  compel  the  collection  of  the  whole  of  the  original 
mortgage  debt  from  the  land  of  A.  to  their  prejudice,  and  that 
half  of  it  was  collectible  from  B.'s  land.* 

§  194.  Effect  ofcreditor  releasing  part.  A  creditor  having 
notice  of  such  equities  between  several  parties  owning  prop- 
erty subject  to  his  debt  cannot  defeat  them  by  releasing  the 
property  first  liable.  A  release  by  the  mortgagee  of  a  por- 
tion of  the  land  mortgaged,  with  knowledge  of  a  prior  sale  of 
another  portion,  will  operate  as  to  such  prior  purchaser  as  a 
discharge  pro  tanU)  of  the  mortgage  debt.*  But  a  release 
without  such  knowledge  will  not  be  a  discharge.' 

§  195.  Bights  where  one  creditor  may  resort  to  two  funds 
and  another  to  only  one.  A  rule  for  the  protection  of  cred- 
itors having  junior  liens  exists.  If  one  creditor  can  resort  to 
two  funds  and  another  to  but  one  of  those  funds,  the  former 
will  be  compelled  to  seek  satisfaction  out  of  the  fund  which 
the  other  cannot  reach,  if  adequate,^  and  it  can  be  done 

iHoyt  V.  Doughty,  4  Sandf.  462;  PulIeD,  6  Bush,  846;  Wise  v.  Shep- 

Root  V.  Ck>llin8,  84  Vt  17a  herd,  18  HI.  41 ;  Marshall  v.  Moore,  86 

2  Brown  v.  Simons,  44  N.  R  475 ;  lU.  321 ;  Hurd  v.  Eaton,  28  Bl.  122 
Guion  v.  Knapp,  6  Paige,  48;  Patty  Evertson  v.  Booth,  19  John&  492 
V.  Pease,  8  id.  277;  La  Farge  In&  Ca  Hayes  v.  Ward,  4  Johns.  Ch.  182 
V.  Bell,  22  Barb.  54;  Taylor  v.  Maris,  Dodds  v.  Snyder,  44  BL  58;  Gk)68  V. 
5  Rawle,  51.  See  Ck)oper  v.  Blgly,  18  Lester,  1  Wis.  48 ;  Worth  v.  Hill,  14 
Mich.  468 ;  James  v.  Brown,  1 1  Mich.  Wis.  559 ;  Ogden  v.  Glidden,  9  Wis. 
^;  Howard  In&  Ca  t.  Halsey,  4  46;  Lloyd  T.GaH9niith,82Pa.St  108; 
Sandf.  565.  Nailer  v.  Stanley,  10  a  &  R  450; 

3  Id.  Cowden's  Estate,  1  P&  St  267 ;  Bank 
<  Ball  V.  Setzer,  88  W.  Va.  444 ;  Hall    of  Ky.  v.  Vance's  Adm*r,  6  Litt  16a 

Y.  Stevenson,  19  Ore.  158;  Glass  v. 
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without  prejudice  to  such  double  fund  creditor.*  The  [306] 
i*uJe  i^  founded  in  social  duty  and  is  never  enforced  to  the 
prejtj^lice  of  such  creditor;*  nor  where  it  will  work  injustice 
^ootiker  parties.    Thus  where  a  firm  creditor  has  secu-  [307] 

^^^o^S*^!!  V.  AndeiBOD,  18  R  Mon.  state  of  facts  it  had  been  d.ecreed 

a  y     J"^rvi8  V.  Smith,  7  Abb.  (N.  S.)  below  that  the  portion  covered  by 

^  '•     '^^^ise  V.  Shepherd,  18  IlL  41;  Duck*s  mortgage  should  be  sold  in 

^Kix:»«^v^    V.  Hudson,  6  Del  Cli.  112;  this  foreclosure  before  that  covered 


»«»«  V.Ward,  80  W.  Va  204;  by  Mowry's,  and  from  that  part  of 

^^***  ^*     Stribiing,  51  Md.  285 ;  Marr  the  decree  Buck  appealed 

^  ^^^^^^^  31  Ark.  208 ;  Mc Arthur  v.  Referring  to  the  equitable  rule  that 

T^****^»    23  Minn.  75;  Gilliam  v.  Mc-  in  foreclosure  cases  where  the  land 

^'^'^^^^ilc,  85  Tenn.  697.  has  been  subsequently  conveyed  by 

*<i-          In  Worth  v.  Hill,  14  Wis.  the  mortgagor  it  shall  be  sold  in  the 

•     ^W^  mortgage  being  foreclosed  inverse  order  of  alienation,  Paine.  J., 

^JT^Kci.  two  distinct  tracts  in  diifer-  says:  **The  justice  of  this  rule  has 

^^o'^v-xis.  The  defendant  Buck,  who  been  sometimes  questioned,  but  we 

^^^    tiW^  appellant,  held  a  mortgage  regard  it  as  not  only  well  settled,  but 

^  *^o   this  in  point  of  time,  cover-  correct  upon  principle,  and  have  re- 

.V     ^^"O.^  of  the  tracts  contained  in  peatedly  enforced  it  But  at  the  same 

^^^ortgage,  and  other  land  not  time  we  think  it  may  be  controlled 

Tw*^^"^^  by  this,  in  the  same  town,  by  other  established  equitable  prin- 

^^^f^ant  Mowry  held  a  mortgage  ciples,  where  the  facts  render  them 

^^^^  ^o  Buck's  in  point  of  time,  but  applicable;  and  such  we  think  was 

*^  t^l^e  kind  in  the  other  town  cov-  the  case  here.    It  is  a  familiar  prln- 

^^^  oy  the  mortgage,  and  also  upon  ciple    that  where  one  creditor  has 

^**er  tract     Hence   the   Mowry  security  upon  two  funds,  and  another 

^^^age  did  not  cover  any  of  the  has  security  upon  one  of  them  only, 


j^*     mortgaged  to  Buck,  but  their  the  latter  may  compel  the  former  to 

jj^       ^*^^«t8  conflicted  by  reason  of  the  resort  first  to  that  fund '  which   he 

j^^"^^%age  which  was  being  foreclosed,  cannot  reach.    And  although  this  is 

g  .^^  ^^'hich  was  prior  to  both,  covering  not  a  d irect  proceeding  to  accomplish 

Q^^^^^^t  of  the  land  contained  in  each  that  object,  yet  it  is  substantially  that, 

^     ^*^«m.    It  further  appeared  that  inasmuch  as  Mowry  sets  up  these 

^    ^^  was  a  mortgage  prior  to  all  of  facts  to  rebut  the  equity  Buck  would 

„  ^^*^»  covering  the  tract  in  the  Buck  otherwise  have  as  against  him.    For 

l^^'^'^i^age,  and   the   parcel   in    the  the  result^  if  the  judgment  had  been 

^^"Ty  mortgage   which    was   not  otherwise,    would     have     deprived 

-^^4ned   in   the   mortgage   being  Mowry  of  his  security  entirely.    The 

-  ^^^losed;  that  that  mortgage  had  one  tract  covered  by  his  mortgage 

foreclosed,  and  that  part  which  having  already  been  adjudged  to  be 

^H)vered  by  the  Mowry  mortgage  sold  .first  for  Buck's  benefit,  now  if 

^^^U^ged  to  be  sold  before  the  part  the  other  should  be  adjudged  to  be 

^^ered  by  Buck*&    It  was  further  sold  first,  he  would  have   nothing 

proved  that  the  other  tract  covered  left    Whereas  it  appears  by  the  tes- 

by  Buck's  mortgage  was  ample  se-  timony  that  upon  the  decree  as  ren- 

cority  for  the  amount  of  the  debt  dered  Mowry  is  protected  and  Buck 

gecuied  by  that  mortgage.  Upon  this  left  with  ample  security  for  his  debt 
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rity  on  the  separate  property  of  one  of  its  members,  such 
creditor  is  not  for  that  reason  to  be  excluded  from  sharing  in 
the  proceeds  of  the  company  assets  until  he  has  exhausted  his 
security,  for  that  would  be  a  detriment  to  such  creditor  where 
it  involved  delay,  and  unjust  to  the  creditors  of  the  separate 
estjfte  which  furnished  the  security.*  Where  the  rule  would 
[308]  be  applied  in  favor  of  a  creditor  having  a  right  to  resort 


Suppose  A.  mortgages  a  tract  to  B., 
then  gives  a  second  mortgage  on 
a  part  of  it  to  C.,  which  mortgage 
also  covers  other  tracts,  and  then 
gives  a  mortgage  on  another  part  to 
D.  On  a  foreclosure  of  R's  mort- 
gage, the  ordinary  rule,  based  merely 
on  the  order  of  alienation,  would  be 
to  sell  D.*s  part  firsL  But  suppose 
D.  could  show  that  the  other  tracts 
covered  by  Q's  mortgage  were  an 
ample  security  for  his  debt;  would 
not  that  raise  an  equity  sufficient  to 
overcome  the  ordinary  rule,  and  re- 
quire as  between  C.  and  D.  that  C.*s 
part  should  be  first  sold?  I  think  so; 
and  that  is  substantially  the  relation 
which  these  defendants  hold  to  each 
other  in  the  present  cas&  I  can  see 
no  reason  why  the  principle  requir- 
ing the  creditor  having  two  funds 
to  resort  first  to  the  one  which  the 
other  cannot  reach  is  not  applicable 
to  such  a  case.  It  is  true  that  ordi- 
narily the  adequacy  of  the  first  fund 
might  be  tested  by  an  actual  sale,  and 
the  creditor  who  was  compelled  first 
to  resort  to  that  might  still  be  in  a 
position  to  resort  to  the  other  to  sup- 
ply any  deficiency ;  and  here  B.  may 
not  be  left  in  such  a  position.  I  think 
that  is  good  reason  why  such  a  decree 
as  the  one  made  in  this  case  should 
be  made  only  upon  clear  proof  of  the 
entire  adequacy  of  the  remaining  se- 
curity. But  I  am  not  prepared  to 
say  that  courts  should  not  act  upon 
such  proof,  or  that  a  party  so  situated 
has  any  absolute  right  to  have  the 
adequacy  of  his  remaining  security 


tested  in  all  cases  by  an  actual  sale. 
It  is  obvious  that  such  a  test  could 
not  be  had  in  a  case  like  this,  and  con- 
sequently, if  that  rule  was  adopted,  it 
would  lead  to  the  injustice  of  cut- 
ting off  the  last  mortgagee  entirely, 
though  it  might  not  be  necessary  for 
the  protection  of  the  second.  Courts 
are  constantly  adjudicating  upon 
the  most  important  rights  of  parties 
upon  the  theory  that  human  testi- 
mony can  establish  facts  with  suffi- 
cient certainty  to  justify  such  adju- 
dication, and  I  think  the  question  of 
the  adequacy  or  inadequacy  of  a  se- 
curity should  form  no  exception." 

•In  Miller  v.  Jacobs,  3  Watts,  477,  it 
was  held  that  one  lien  creditor  can 
invoke  no  security  taken  by  another 
which  had  not  become  a  lien  when 
he  procured  his  own ;  hence,  a  subse- 
quent mortgagee,  having  taken  bonds, 
but  without  a  warrant  to  confess  judg- 
ment has  no  equity  to  call  on  a  prior 
mortgagee  to  enter  up  a  judgment 
on  a  bond  which  accompanied  his 
mortgage  in  order  to  throw  him  on 
another  fund ;  nor  can  the  subsequent 
mortgagee  object  to  the  vacation  of 
judgments  subsequently  confessed 
on  those  bonds,  though  purposely 
withdrawn  to  make  way  for  other 
judgment  creditors  whoso  lien  funds 
are  consequently  posterior  in  date  to 
his  lien  on  the  mortgaged  premises. 

<  Bell  V.  Hepworth,  51  Hun,  616 ; 
Morrison  v.  Kurtz,  15  III  19a  See 
Berry  v.  Powell,  18  BL  98 ;  White  v. 
Dougherty,  Mart  &  Yerg.  809 ;  Breed- 
love  V.  Stump,  8  Yerg.  257. 


§  196.]  MAR8HALINQ   AND  DISTBIBTTTION.  3S3 

to  but  one  fund  or  property,  it  will  be  equally  available  to 
one  claiming  through  a  sale  under  his  lienj 

§  196.  Same  when  the  funds  belong  to  two  debtors.   The 
'•ale,  however,  does  not  apply  when  one  of  the  creditors  has 
a  lien  for  his  debt  upon  two  funds  belonging  to  two  separate 
debtors,  and  the  other  has  a  lien  upon  a  fund  belonging  to  one 
of  them,  so  as  to  compel  the  first  creditor  to  make  his  claim 
wholly  out  of  that  debtor  whom  the  other  cannot  reach,  un- 
^ss  there  be  some  peculiar  relations  between  these  debtors 
^l  u  "^li  would  make  it  equitable  that  the  debtor  having  but 
0^^     \  reditor  should  pay  the  whole  demand  against  him  and 
his  ccj?  debtor.*    A  creditor  who  has  a  double  security,  or  a  right 
to  g-o  upon  more  than  one  fund  for  payment,  may  go  on  all  or 
either  one  of  them  for  his  whole  debt.    His  interest  under 
^^<5h    is  several  and  independent  of  the  other,  and  cannot  be 
^^'nxinished  by  reference  to  the  value  of  the  other.*    A  cred- 
itor uvho  has  several  securities,  neither  one  of  which  is  suflBcient 
f^^  the  payment  of  his  debt,  has  a  right  to  look  to  each  one  of 
tliena  for  its  payment  in  the  same  manner  and  to  the  same 
extent  that  he  could  do  if  he  had  no  other.    It  is  only  when 
It  ma.y  happen  that  a  creditor  who  has  more  securities  than 
one    iiiay  not  require  for  the  payment  of  his  debt  the  entire 
pi^oceeds  of  all  his  securities  that  any  marshaling  of  them  can 
^to  place  for  the  benefit  of  other  creditors  who  are  only  sub- 
*^9  Gently  entitled  to  a  lien  on  a  part  of  the  same  fund  or 
Property.*    If,  for  example,  property  sufiicient  for  the  pay- 
™^nt  of  fifty  cents  on  the  dollar  be  mortgaged  to  two  or  more 
cf^ditoi's,  and  the  mortgagor  afterwards  mortgages  other 
P^^perty  to  the  same  and  other  creditors  to  secure  the  pay- 
ni^nt  of  the  same  debts,  and  also  the  debts  due  to  the  other 
c^^itors,  and  the  fund  arising  from  the  last  mortgage  is  [309] 
*^^  Sufficient  to  pay  fifty  cents  on  the  dollar  of  all  the  debts 
ti^^rein  named,  the  creditors  in  the  first  mortgage  have  a  right 
^^  ^heir  full  proportion  thereof  on  the  whole  amount  of  their 
A^bts  without  regard  to  what  has  been  or  may  be  received  by 

^Hanhall  V.Moore,  86 111.821.   See  W.  &a827.    See  Ex  parte  KendaU, 

^da  V.  Soyder,  44  HL  58;  McCor-  17  Vea.  520. 

^^'8  Appeal,  55  P&  St  252.  *  G  wynne  v.  Edwards,  2  Russ.  280. 

'^be  V.  Shepherd,  18  III  41 ;  Dorr  See  KendaU  v.  New  England  Carpet 

▼•Shaw. 4  Johna  Ch.  17, 20 ;  1  Story's  Co.,  18  Conn,  883, 

£(t,  S  642;   Ebenhardt's  Appeal,  8  <  Logan  v.  Anderson,  18  R  Mon.  114 
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them  on  the  first  mortgage.  The  two  securities  are  sufficient 
for  the  payment  of  those  creditors  who  are  entitled  to  the 
benefit  of  both;  and  yet,  if  the  other  creditors  in  the  second 
mortgage  have  a  right  to  reduce  their  debts  by  applying  as  a 
credit  thereon  the  amount  of  their  dividend  under  the  first 
mortgage,  and  to  restrict  them  to  a  pro  rata  of  the  proceeds 
of  the  last  mortgage  on  the  balance  of  their  debt,  when  thus 
reduced,  one-fourth  part  of  it  would  still  remain  unpaid,  al- 
though either  security  taken  separately  was  sufficient  for  the 
payment  of  one-half  of  the  debt.*  Whenever,  ther,  a  mort- 
gage or  assignment  is  executed  to  secure  the  payment  of  cer- 
tain specified  debts  and  it  contains  nothing  to  show  that  it 
was  intended  only  to  secure  the  payment  of  a  part  of  the 
debt  of  some  of  the  creditors,  and  not  the  whole  amount 
thereof,  the  mortgagees  or  beneficiaries  under  the  assignment 
have  each  a  right  to  a  full  ratable  share  of  the  fund  on  the 
whole  amount  of  their  respective  debts.  This  share  cannot 
be  diminished  by  the  existence  of  another  security,  where 
both  securities  are  necessary  for  the  payment  of  the  debt. 
,  Equity  refuses  to  interfere  or  to  marshal  the  securities  to  the 
prejudice  of  the  creditor  entitled  to  a  double  fund.  And  it 
makes  no  diflference  in  such  a  case  whether  the  benefit  of  one 
of  the  funds  has  been  realized  or  still  remains  as  a  mere  se- 
curity for  the  payment  of  the  debt.* 

1  Logan  v.  Anderson,  fmpra,  been  detained  was  sold  by  the  vend- 

2  Id. ;  Morris  v.  Olwine,  22  Pa.  St  ors,  who  applied  the  proceeds  to 
441 ;  Shunk^s  Appeal,  2  id.  809 ;  Kit-  tiie  payment  of  the  notes  given  upon 
tera^s  Estate,  17  id.  416 ;  Miller's  Ap-  the  sale,  leaving  a  balance  still  due, 
peal,  35  id.  481 ;  Jervis  v.  Smith,  7  they  were  entitled  to  a  dividend  upon 
Abb.  (N.  S.)  217 ;  GraeiTs  Appeal,  79  the  whole  amount  of  their  claim  at 
Pa.  St.  146 ;  Patten's  Appeal,  45  Pa.  the  date  of  the  assignment  See 
St  152 ;  Keim's  Appeal,  27  Pa.  St  Midgeley  v.  Slocorab,  2  Abb.  (N.  &) 
42 ;  Hess'  Estate,  69  Pa.  St  272 ;  275.  In  Bridenbecker  v.  Lowell,  82 
Brough's  Estate,  71  Pa.  St  460.  Barb.  9,  it  was  held  that  where  an  ar- 

In  Patten's  Appeal,  mpra,  it  was  rangement  was  made  between  debtor 

.    held  that  the  detention  by  vendors  and  creditor,  by  which  the  former 

of  goods  sold,  on  the  insolvency  and  gives  a  new  security  upon  property 

assignment  for  the  benefit  of  cred-  exceeding  in  value  the  amount  of 

itors  by  the  vendees,  does  not  rescind  the  debt,  and  receives  back  the  evi- 

the  contract  of  sale ;  and  the  vendors  dence  of  his  indebtedness,  there  being 

are  entitled  to  a  pro  rata  distribution  at  the  time  a  general  fund  or  security 

out  of  the  assigned  estate ;  and  that  by  mortgage  upon  real  estate  em- 

where  a  part  of  the  goods  had  been  bracing  all  the  debts  of  the  debtor, 

delivered  and  the  balance  which  had  but  insufficient  to  pay  the  whole^  the 
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§  197.  Principle  on  which  priority  determined.    [310J 

The  principle  is  believed  to  be  universal  that  a  prior  lien 
gives  a  prior  claim  which  is  entitled  to  prior  satisfaction  out 
of  the  subject  which  it  binds  unless  the  lien  be  intrinsically 
defective  or  be  displaced  by  some  act  of  the  party  holding  it 
which  should  postpone  him  in  a  court  of  law  or  equity  to  a 
subsequent  claimant.^  Where  surplus  moneys  arose  upon  the 
foreclosure  of  several  mortgages  and  were  thus  claimed :  by 
jndgment  creditors  having  the  first  lien  upon  two  such  funds; 
by  a  mortgage  creditor  having  a  later  lien  on  only  one  such 
fund,  and  by  other  judgment  creditors  having  still  later  liens 
upon  all,  the  prior  judgment  was  ordered  paid  out  of  the  fund 
not  subject  to  the  mortgage,  but  if  it  were  not  suflBcient,  anj^ 
deficiency  was  to  be  paid  prior  to  the  mortgage  out  of  the 
fund  on  which  the  mortgage  w^as  a  lien ;  then  the  mortgage 
was  to  be  paid  out  of  the  surplus  on  which  it  was  a  lien,  and 
the  subsequent  creditors  were  entitled  to  payment  only  after 
satisfaction  in  this  manner  of  the  prior  judgment  and  mortgage 
creditors.' 

effect  of  such  an  arrangement  was  does  not  become  a  fixed  right  until' 

to  make  the  specified  security  the  the  proper  steps  are  taken  to  have  it' 

primary  fund  for  the  payment  of  the  enforced;  until  then  it  is  subject  to* 

debtspecificaHy  secured  by  it,  and  to  displacement  and  defeat  by  subse-- 

postpone  the  right  of  that  creditor  to  quently   acquired    liens    upon    the 

participate  in  the  general  fund  until  funds.      The   facts   were   that   the- 

the  specific  fimd  had  been  exhausted,  owner  of  three  lots  gave  six  mort- 

^Bankin  v.  Scott  12  Wheat  177;  gages  thereon  to  di£ferent  persons  at 

Broom's  Max.  236 ;  9  Paige.  61,  note ;  various  dates ;  the  first  mortgage  oov- 

Weaver  v.  Toogood,  1  Barb.  238 ;  Em-  ered  the  entire  property,  and  the  sub- 

bree  v.  Hanua,  5  John&  101 ;  Muir  v.  sequent  ones  parcels  thereof  less  than* 

Schenck,  8  Hill,  228 ;  Watson  v.  Le  the  whole.    All  the  lots  were  sold, 

Bow,  6  Barb.  481 ;  Lynch  v.  Utica  and  their  proceeds  were  insufficient- 

InsL  Ca,  18  Wend.  236;  Poillon  v.  to  pay  aU  the  mortgage  debts.    A 

Kartin,  1  Sandf.  Ch.  569 ;  Berry  v.  controversy  arose  among  the  junior 

Matnal  Ins.  CJo.,  2  Johns.  Ch.  60a  mortgagees  as  to  the  application  of 

It  18  held  in  Qilliam  v.  McCormack,  the  proceeds  of  the  sale  after  the 

85  Tenn.  697,  that  marshaling  is  a  senior  mortgages  were  discharged, 

pure  equity  and  does  not  rest  at  all  It  was  held  that  the  several  mort- 

npoQ  contract  The  equity  to  marshal  gages  should  be  paid  pro  rata  in  the 

assets  is  not  one  which  fastens  itself  order  of  their  priority  out  of  the 

Qpon  the  situation  at  the  time  the  amount  realized  from  the  parcel  or 

soocessive  securities  are  taken,  but  is  parcels  covered  by  each, 

to  be  determined  at  the  time  the  «New  YorklAln&&  F.  Ca  v»Van- 

mmhaling  is  invoked.    The  equity  derbilt,  12  Abb.  46a 
Vol*  I  — 25 
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BET-OFF  OF  JUDGMENTS, 

[311]  §  198.  Power  to  direct  set-off  inherent.  Courts  of 
law  or  equity  have  power  to  order  mutual  judgments  to  be 
set  off  against  each  other  on  motion  made  for  that  purpose. 
It  is  not  derived  from  or  exercised  in  pursuance  of  the  stat- 
utes which  allow  parties  to  set  oflf  mutual  debts.  It  follows 
the  general  jurisdiction  of  a  court  over  its  suitors:  it  is  an 
equitable  part  of  such  jurisdiction,  and  has  been  frequently 
exercised.^  Courts  proceed  upon  the  equity  of  the  statute  of 
set-oflFs ;  but  as  their  power  consists  in  the  authority  they  have 
over  their  suitors  rather  than  any  express  or  delegated  author- 
ity, their  action  in  such  cases  has  been  termed  the  exertion  of 
the  law  of  the  court.  Suitors  may  ask  their  interference  in 
effecting  such  set-oflfs,  not  ex  debito  justitias^  but  only  ex  gratia 
curi(B? 

§  199.  When  it  will  or  will  not  he  granted.  One  judg- 
ment will  not  be  ordered  to  be  set  oflf  against  another,  on  mo- 
tion, unless  it  is  a  judgment  which  is  conclusive  on  the  party 
against  whom  it  is  rendered,  and  which  the  party  recovering 
and  claiming  the  right  to  oflFset  has  a  clear  right  to  enforce ; 
it  must  have  been  rendered  by  a  court  which  had  jurisdic- 
tion* and  must  be  final;  this  right  of  set-oflf  cannot  be  as- 
serted pending  an  appeal  from  the  judgment.*    An  appeal. 


1  Chase  v.  Woodward,  61  N.  H.  79 ; 
Hovey  v.  Morrill,  id.  9;  Brown  v. 
HendricksoD,  39  N.  J.  L.  239 ;  Matson 
V.  Obeme,  25  lU.  Ap.  213;  Alexander 
V.  Durkee,  112  N.  Y.  655;  Mitchell  v. 
Oldfield,  4  T.  R  123 ;  Williams  v. 
Evans,  2  McGord,  203;  Tolbert  v. 
Harrison,  1  Bailey,  599;  Herrick  v. 
Bean,  20  Ma  51 ;  Temple  v.  Scott^  8 
Minn.  419;  Makepeace  v.  Coates,  8 
Mass.  451 ;  Greene  v.  Hatch,  12  id. 
195;  Ames  v.  Bates,  119  id.  397; 
Mason  v.  Knowlson,  1  Hill,  218 ;  Har- 
ris V.  Palmer,  5  Barb.  105 ;  Noble  v. 
Howard's  Ex'r,  2  Hayw.  14;  Holmes 
V.  Robinson,  4  Ohio,  90;  Meador  v. 


Rhyne,  11  Rich.  631;    Benjamin  v. 
Benjamin,  17  Ck)nn.  110;  Cooper  v. 
Bigalow,  1  Cow.  206.    See  Zogbaam 
V.  Parker,  55  N.  Y.  120. 
2  Simson  v.  Hart,  14  John&  68,  757. 

•  Harris  v.  Palmer,  5  Barb.  105. 

*  Pierce  v.  Tuttle,  51  How.  Pr.  193 ; 
Hardt  v.  Schulting,  24  Hun,  845 ;  De 
Figaniere  v.  Young,  2  Robert  (N.  Y.) 
670. 

If  a  writ  of  error  does  not  operate 
as  a  supersedeas  an  intention  to  ob- 
tain a  review  of  a  judgment  wiU  not 
interfere  with  the  allowance  of  a  set- 
off.   Sowles  V.  Witters,  40  Fed  Repi 

4ia 
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however,  only  suspends  the  right  to  set-off,  and  the  [312] 
court  may  stay  proceedings  on  the  other  judgment  for  the 
protection  of  that  right  until  the  appeal  is  determined.*  In 
the  exercise  of  this  jurisdiction  coarts  will  act  upon  the  equi- 
table as  well  as  legal  interests  and  relations  of  the  parties. 
Applications  for  such  set-off,  not  being  founded  on  any  statute 
or  governed  by  any  fixed  or  arbitrary  rule,  are  addressed  to 
the  discretion  of  the  court,  and  its  discretion  will  be  so  exer- 
cised as  to  do  equity  and  not  to  sanction  fraud  ^  or  oppression.* 

*  Pierce  v,  Tuttle,  supra;  Terry  v.  the  court  has  the  power  to  order  raut- 

Roberts,  15  How.  Pr.  69.  ual  judgments  to  be  set  off  against 

In  Irvine  v.  Myers,  6  Minn.  562,  it  each  other.    This  is  a  comraon-law 

was  held  that  where  the  right  of  set-  power,  and  is  not  derived  from  the 

off  was  suspended  by  appeal  after  a  act  authorizing  parties  to  set  off  mut- 

motion  made,  it  might  remain  unde-  ual  debts.    .    .    .    If  it  constitute  a 

cided  until  the  final  determination  of  part  of  the  equitable  jurisdiction  of 

the  appeal  the  court,  it  ought  to  be  so  exercised 

In  Blackburn  v.  ReUIy,  48  N.  J.  Lb  as  to  do  equity  and  not  to  sanction 

B2y  it  is  held  that  after  the  affirm-  f ria.ud ;  and  a  person  who  wishes  to 

ance  of  a  judgment  by  the  appellate  have  the  benefit  of  it  ought  to  avail 

court  and  the  return  of  the  record  to  himself  of  the   earliest  opportunity 

the  trial  court,  the  latter  may  stay  to  make  his  application,  and  not  to 

the  execution  of  sucli  judgment  for  delay  until  the  interests  of  third  per- 

the  purpose  of  setting  it  off  against  sons  have  become  involved.    If  the 

a  counter  judgment  party  in  this  case  had  made  his  ap- 

*Tolbert  v.  Harrison,  1  Bailey,  699 ;  plication  at  the  court  when  his  judg- 

Meador  v.  Rhyne,  11  Rich.  681.  ment  was  obtained,  it  ought  to  have 

'Williamsv.  Evans,  2McCord,  208.  been  granted.    He  had  three  meth- 

Williams   had    obtained    judgment  ods  of  proceeding:  one,  that  which 

against  Evans  for  $188 ;  subsequently  he  is  now  endeavoring  to  pursue ; 

£1  obtained  a  judgment  in  trover  another  by  Jl  fa.  against  the  goods 

against  W.  for  |24(X    W.,  instead  of  of  the  defendant;  and  the  third  by 

moving  to  have  his  judgment  set  off  taking  his  body  in   execution.    He 

against  the   larger  one  which  had  chose  the  latter,  and  after  having 

been  recovered  against  him,  issued  a  made  his  election  (and  particularly 

00.  «L  against  R  and  then  assigned  under  the  circumstances  of  this  case), 

his  judgment  to  a  tiiird  person  for  he  ought  to  be  bound  by  it ;  at  least  he 

▼alue.    R  was  imprisoned  on  the  ca,  can  have  no  high  claim  to  the  assist- 

«L,  and  so  remained  until  he  died,  ance  of  the  court  to  relieve  him  from 

At  the  next  term,  W.,  who  seems  to  the  difficulty  of  his  own  voluntary 

have  repossessed  himself  of  the  judg-  creation.  It  is  true  a  judgment  is  not 

ment  recovered  by  him,  moved  to  a  negotiable  instrument ;  neverthe- 

bave  it  set  off  against  that  obtained  less,  an  assignment  conveys  an  equi« 

byE.    On  a  motion  to  rescind  an  table  interest  to  the  assignee,  such  as  a 

order  allowing  such  set-off,  Nott,  J.,  court  of  law  will  notice  and  respect 

said:  ''There  is  no  doubt  but  that  in  all  cases  of  appeal  to  its  discretion. 


388  LEGAL   LIQUIDATIONS    AND  EEDUCTIONS.  [§  191). 

The  discretion  of  a  court  in  acting  upon  a  motion  to  set  off 
judgments  will  not  be  reviewed  if  the  motion  is  denied.'  In 
exercising  their  power  courts  will  consider  the  rights  of  per- 
sons who  are  not  parties  to  the  action.^  If  a  party  who  is  en- 
titled to  a  set-off  has  a  special  fund  which  is  primarily  appli- 
cable to  the  satisfaction  of  his  judgment  or  decree  he  will  not 
be  permitted  to  avail  himself  of  his  right  against  the  holder 
of  an  opposing  judgment  or  decree  until  such  fund  is  ex- 
hausted, and  then  only  for  any  balance  of  his  demand  which 
is  unsatisfied.'  A  set-off  of  judgments  will  not  be  allowed  if 
it  will  result  in  depriving  a  debtor  of  property  which  is  ex- 
empt from  execution.*  Were  it  otherwise  A.  might  get  judg- 
ment against  B.,  seize  and  sell  his  exempt  horse  and  obtain 
partial  satisfaction  of  the  judgment  from  the  proceeds  of  such 

Newman  ▼.  Crocker,  1  Bay,  246^    A  other  Shylock,  he  would  have  noth- 

bond  iB  not  negotiable,  and  yet  this  ing  short  of  his  flesh ;  and  having  no 

court  would  so  far  respect  the  as-  longer  the  means  of  gratifying  his 

fiignee  of  one  as  not  to  permit  'a  vengeance,  ho  now  comes  and  asks 

judgment  recovered  upon  it  to  be  set  this  court  to  take  from  a  humane 

o£f  against  one  recovered  against  tlie  and  merciful  creditor  a  vested  right, 

obligee.    The  plaintiff,  by  taking  the  to  satisfy  a  debt  which  he  had  it  in 

body  of  the  defendant,  had  volun-  his  power  to  receive,  and  which  he 

tarily  relinquished  every  other  claim  voluntarily  relinquished  to  gratify 

upon  him ;  and  the  claim  which  he  a  vindictive   passion.     The   motion 

now  has  upon  his  property  is  re-  must  be  granted.''     See  Cooper  v. 

vived    only  by  the  accidental   cir-  Bigalow,  1  Cow.  206u 

cumstance  of  his  death.     Suppose  ^  Chipman  v.  Fowle,  180  Mass.  9S2. 

the  assignee  of  this  judgment  had  ^Meador  v.  Rhyne,  11  Rich.  (S.  C.) 

enforced  an  execution  against  W.  in  681 ;  Simmons  v.  Reid,  81  S.  CL  880. 

the  life-time  of  £.  and  during  the  >  Nuzum  v.  Morris,  25  W.  Va.  559. 

time  he  had  his  body  in  execution.  See  Payne  v.  Webb,  29  id.  627. 

could  W.  have  required  that  money,  *  Butuer  v.  Bowser,  104  Ind.  255 ; 

while  in  the  hands  of  the  sheriff,  to  Puett  v.  Beard,  86  id.  172 ;  Junker  v. 

b3  paid  over  to  him?    Certainly  not ;  Hustes,  118  id.  524 ;  Beckman  v.  Man- 

bacause,  having  taken  the  body  in  love,  18  Cal.  888 ;  Duff  v.  Wells,  7 

execution,  he  must  have  been  con-  Heisk.  (Tenn.)  17 ;  Collett  v.  Jones, 

tented  with  it ;  he  could  not  have  7  B.  Mon.  (Ky.)  586 ;  Johnson  v.  Hall, 

double  satisfaction.    A  release  of  R  84  Mo.  210.   Contra,  Temple  v.  Scott, 

from  custody  would  have  been  a  re-  8  Minn.  410,  ruled  by  a  divided  court, 

lease  of  the  debt    He  had  a  mild  and  on  the  theory  that  exemption 

and  easy  method  of  enforcing  the  statutes  arc  to  be  strictly  construed; 

payment  of  his  debt,  if  he  had  chosen  a  rule  of  constiniction  opposed  to  the 

to  make  use  of  it    Instead  of  wliich  great  weight  of  authority.    Suther- 

he  resorted  to  the  most  rigorous  and  land's  Stat.  Const,  §§  420-422.    See 

unfeeling  known  to  the  law;  like  an-  Mallory  v,  Morton,  21  BarU  424. 
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sale.  If  B.  should  then  recover  a  judgment  for  damages 
against  A.  the  latter  might  set  off  the  unsatisfied  portion  of 
bis  judgment  against  it.  Thus  B.  would  lose  his  horse,  and 
A.,  by  a  violation  of  the  law,  would  collect  a  portion  of  his 
judgment  against  an  insolvent  debtor.  B.'s  judgment  ought  to 
take  the  place  of  his  horse.  But  this  exemption  from  liability 
to  set-oflf  is  not  to  be  extended  to  judgments  in  favor  of  the 
owner  of  exempt  property  for  damages  for  its  wrongful  tak- 
ing in  attachment  proceedings,  the  property  being  in  his  pos- 
session.* A  court  of  equity  may  set  off  judgments  when 
courts  of  law  cannot  because  they  are  not  between  the  same 
parties.  But  this  will  not  be  done  unless  the  moving  party 
shows  equitable  ground  for  it ;  he  must  make  it  appear  that 
his  rights  are  superior  to  any  equitable  right  in  favor  of  the 
other  party.' 

§  200.  Interest  of  the  real  parties  considered.  The  [313] 
parties  beneficially  interested  may  assert  their  right,  and  a 
set-off  between  the  nominal  parties  will  be  refused  where  it 
would  be  prejudicial  to  those  having  equitable  interests.'  Thus, 
a  court  will  not  order  a  judgment  against  an  executor  in  his 
own  right  to  be  set  off  against  a  judgment  in  his  favor  on  a 
promissory  note  taken  for  goods  of  his  testator  sold  by  him 
if  it  appear  that  the  creditors  or  legatees  of  the  testator  will 
be  thereby  prejudiced.*    It  will  not  be  allowed  in  favor  [314] 

'  Johnson  v.  HaU,  84  Ma  210.  court  of  equity,  in  the  exercise  of  the 

'Howe   Machine  Ca  v.   Hickox^  jurisdiction  which  legitimately  be- 

106  m  461.  longs  to  it  over  ti'ustees,  will  follow  a 

>  Daniels  ▼.  Bosh,  80  G&  218.  note  of  hand  as  the  property  of  an  es- 

*  Tolbert  v.  Harrison,  1  Bailey,  599.  tate  if  really  taken  for  assets  of  the 

In  this  case  the  court  say:    '*The  estate    sold   by    the   administrator, 

note  given  to  the  executor  for  a  con-  though  the  note  be  taken  in  the  pri- 

tract  made  with  him  must  be  treated  vate   name   of    the    administrator. 

and  considered  as  his  own.    In   a  Glass  v.  Baxter,  4  Desaus.  153.    The 

legal  point  of  view  it  was  the  note  of  question   is   whether   this  court  is 

Sterling  Harrison  to  Jos.  S.  Tolbert  bound  by  legal  rules  to  set  off  judg- 

It  is,  however,  unquestionable  that  in  ments  in  all  cases  where  they  are  in 

fact  it  was  a  part  of  the  assets  of  the  same  right  It  is  clear  that  it  is 

the  estate  of  his  testator ;  and  the  ex-  not** 

ecutor  might  and  ought   to   have  In  Ames  v.  Bates,  119  Mass.  897, 

treated  it  as  such.    He,  on  the  pres-  W.  purchased  of  A.  a  claim  against 

ent  occasion,  claims  that  it  should  be '  B.  pending  an  action  by  A.  upon  the 

considered  as  the  assets  of  the  estate,  claim.    R  had  previously  purchased 

This  is  the  equity  of  tlie  case ;  and  the  a  claim  against  A.  and  had  given  no- 
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of  the  nominal  judgment  creditor  where  it  appears  that  be- 
fore the  judgment  was  obtained  the  cause  of  action  had  been 
[315]  assigned  to  a  third  personJ     But  if  the  right  exists  at 

the  time  of  the  assignment  of  a  judgment,  the  assignee  will 

tice  thereof  to  A.    Suit  was  brought  the  judgment  was  founded.  The  rea- 

thereon  by  B.  in  which  W.  appeared  son  why  a  party  is  not  permitted  by 

as  adverse  claimant  of  funds  in  the  the  statute  to  set  off  such  claims  may 

Jiands  of  B.  summoned  as  trustee,  fairly  be  presumed  to  be,  that  it  is 

At  the  time  of  his  purchase  of  the  not  just  that  one  should  be  encour- 

tirst  claim  W.  had  no  knowledge  of  aged,  instead  of  paying  his  own  debt, 

the  claim  against  A.  Held,  that  judg-  to  seek  out  claims  against  his  cred- 

ment  for  the  plaintiff  in  the  second  iter  in  order  thus  to  change  the  posi- 

action  could  not  be  set  off  against  tion  of  parties  pendente  lite;  and  this 

judgment  for  the    plaintiff    in  the  reason  is  equally  applicable  to  judg- 

first  action.    The  court  say :  "  While  ments  which  may  afterwards  be  ob- 

there  is  no  express  statute  authonty  tained  upon  such  claims.    However 

for  setting  off  judgments  where  the  this  might  be  as  to  Ames  himself,  it 

creditor  in  one  action  is  the  debtor  is  clear  that  as  to  the  assignee  of 

in  another,  except  in  a  limited  num-  Ames,  Bates  should  not  be  allowed 

her  of  cases  (Gen.  Stats.,  ch.  126,  §g  2,  to  effect  this   change.     When   the 

3»  5),  yet  this  power  has  been  fre-»  equitable   rights    of    third     parties 

quently  exercised  by  courts  of  law,  would  be  affected  by  an  offset  of  this 

and  rests  upon  their  jurisdiction  over  character  it  is  not  to  be  made  to  the 

suitors  in  them  and  their  general  su-  injury  of  intervening  rights  honestly 

perintendence  of  proceedings  before  acquired.      Greene    v.    Hatch,    u6t 

them.    Makepeace  v.  CK>ate8,  8  Mass.  supra;  Zogbaum  v.  Parker,  55  N.  Y. 

451;  Greene  v.  Hatch,  12  Mass.  195.  120;    Gay    v.    Gay,  10    Paige.  869; 

Such  a  power  is  only  to  be  exercised  Ramsey's  Appeal,  2  Watts,  228.** 
upon  careful  consideration  of  all  the        In  Carter  v.  Ck)mpton,  79  Ind.  87, 

circumstances   of    the    transactions  T.  obtained  judgment  against  the  es- 

out  of  which  the  judgments  arise^  tate  of  S.  on  a  nota    The  executors 

and   in  order   to  protect   the   just  of   S.  held   a  note  of  a  later  date 

rights  of   parties.      In  the  present  against  T.,  which  was  executed  to 

case  the  nominal  parties  to  the  judg-  them  in  their  representative  capacity, 

ments  are  not  the  same,  nor  is  the  Judgment  upon  it  was  set  off  against 

equitable  owner  of  the  judgment  re-  the  first  mentioned  judgment 
covered  in  the  name  of  Ames  the       ^  Swift  v.  Prouty,  64  N.  Y.  545 

defendant  in  the  suit  of  which  Bates  Perry    v.    Chester,  58    N.    Y.  240 

is  the  equitable  owner.    But  even  if  Mackey    v.  Mackey,  48    Barb.   58 

Ames  had  continued  to  be  the  owner  Turner    ▼.   Satterlee,  7    Cow.    480 

of  the  judgment   recovered  in  his  Nash  t.  Hamilton,  8  Abb.  85. 
name,  it  might  well  be  questioned       It  is  held  in  Williams  ▼.  Taylor,  69 

whether  Bates  should  be  permitted  Ind.  48,  that  if  at  the  time  a  judg- 

to  set  off  against  it  the  judgment  re-  ment  is  pleaded  in  set-off  the  equi- 

covered  by  him  in  the  name  of  Free-  table  title  to  it  is  in  one  person  and 

man  and  another,  when  he  could  not  the  legal  title  in  another,  the  latter 

have  set  off  the  claim  upon  which  will  prevail 
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stand  only  in  the  shoes  of  the  assignor.^  The  assignee  of  a 
judgment  is  not  aflfected  by  equities  which  arise  between  the 
parties  to  it  subsequent  to  the  assignment.*  Nor  is  the  as- 
signee of  all  rights  and  demands  under  a  contract  charged 
with  notice  of  such  of  its  stipulations  as  are  wholly  distinct 
from  that  portion  of  it  which  he  is  concerned  with ;  as  where 
an  instrument  provides  for  closing  up  an  existing,  and  also  for 
carrying  on  a  new,  business.  The  subject-matters  are  so  dis- 
associated that  they  are  several  contracts.  Hence  the  assignee 
of  rights  under  the  clause  relating  to  prosecuting  a  new  busi- 
ness is  not  charged  with  knowledge  of  the  existence  of  a  judg- 
ment against  his  assignor  on  account  of  a  breach  of  the  other 
provision,  and  such  judgment  cannot  be  set  off  against  one 
subsequently  rendered  in  his  favor.'  As  between  two  persons 
who  hold  judgments  by  assignments  the  one  prior  in  time  has 
the  right  to  be  paid  first  by  the  judgment  he  holds,  and  such 
jndgment  is  not  subject  to  set-oflf  by  the  assignor  of  it  who 
subsequently  purchased  an  assignment  of.  a  judgment  against 
the  holder.* 

§201.  Set-off  not  granted  before  judgment.  The  right 
does  not  attach  on  the  recovery  of  a  verdict  merely,  and  if 

1  Lammen  ▼.  Goodeman,  60  Ind.  76 ;  the  righ  t  of  set-off  had  do  other  means 
McBride  v.  FaUon,  65  CaL  801 ;  Peirce  of  collecting  his  debt  (Gay  v.  Gay,  10 
V.  Bent  69  Me.  881 ;  Wells  v.  Clark-  Paige,  869, 875);  and  where,  in  antic- 
son,  5  Mont  836 ;  Brown  v.  Hendrick-  ipation  of  an  application  to  make  the 
son,  89  N.  J.  L.  289;  Chamberlin  v.  set-off,  the  assignment  was  made  for 
Day, 8 Cow.  853;  Ferguson  v.  Bassett,  the  purpose  of  defeating  the  right 
4  How.  Pr.  168;  Noxon  v.  Gregory,  5  Duncan  v.  Bloomstock,  2  McCord, 
id  889 ;  Cooper  v.  Bigalow,  1  Cow.  66,  818.  In  all  cases  where  the  assign- 
206;  Tamer  v.  Crawford,  14  Kaa  ment  is  without  consideration,  not 
499.  See  Duncan  v.  Bloomstock,  2  in  good  faith,  or  fraudulently  made 
tfcCord,  818;  Ramsey's  Appeal,  2  to  defeat  the  application,  the  court 
Watts,  228.  will  direct  the  set-off  to  be  made. 

"Cases  often  occur  in  which  the  Cross  v.  Brown,  51 N.  H.  486 ;  Hurst  v. 
set-off  of  one  judgment  against  an-  Sheets,  14  Iowa,  822 ;  Russell  v.  Con- 
other  is  aUowed  regardless  of  a  prior  way,  11  Cal.  98;  Morris  v.  Hollis,  2 
aBsignment  of  one  to  a  third  person.  Harr.  (Del.)  4 ;  Duncan  v.  Bloomstock, 
Such  cases  are,  where  the  assignee  supra, "  Hovey  v.  Morrill,  61 N.  H.  9. 
has  taken  the  judgment  charged  with  >WyveU  v.  Bar  wise,  48  Minn.  171. 
ootioe  of  the  right  of  set-off  as  an  ex-  *  Howe  Machine  Co.  v.  Hickoz,  106 
isting  defense  (Rowe  v.  Langley,  49  HL  461. 

N.  H.  895) :  where,  through  insolv-  <  McAdams  v.  Randolph,  42  N.  J. 

ency  of  the  assignor  at  the  time  of  L.  882. 
the  assignment  the  party  claiming 
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that  be  assigned  before  judgment  thereon  is  rendered  it  is 
not  subject  to  a  set-off  of  a  judgment  against  the  assignor.* 

§  203.  Assignee  must  make  an  absolute  purchase.  The 
assignee  of  a  judgment,  to  be  entitled  to  assert  this  right  of 
set-oflF,  must  acquire  the  judgment  absolutely.^  If  the  pur- 
chase is  made  on  the  condition  that  the  motion  for  set-off 
is  successful,  and  otherwise  to  be  void,  the  ownership  is  not 
acquired  with  sufScient  absoluteness  to  enable  the  assignee  to 
use  it  as  a  set-off.'  An  assignment  upon  condition  of  a  rescis* 
sion  of  the  transfer  in  case  the  assignee  cannot  avoid  a  set-off 
is  not  suflBciently  absolute.*  Nor  will  an  assignment  of  a 
judgment  to  be  collected  for  the  assignor,  less  compensation 
for  collecting,  confer  the  requisite  ownership.*  A  party  seek- 
ing to  set  off  a  judgment  in  his  favor  against  one  recovered 
against  him  should  be  the  owner  of  the  judgment  in  his  own 
[316]  right.^  The  mutual  judgments  should  be  in  the  same 
right.^  It  is  immaterial  in  whose  names  they  were  respect- 
ively recovered ;  the  right  of  set-off  exists  between  the  sev- 
eral beneficial  owners  and  is  confined  to  them.  It  is  no 
objection  that  the  jnutual  judgments  are  not  nominally  due 
to  and  from  the  same  number  of  persons;^  if  the  equitable 

1  Graves  v.  Woodbury,  4  Hill,  559 ;  may  have  been  legitimate  and  nec- 
Bagg  V.  Jefferson  C.  P.,  10  Wend,  essary  consequences  of  the  judgment 
615 ;  People  v.  Judges,  etc.,  6  Cow.  when  taken ;  and  he  has  no  right  to 
598 ;  Garrick  v.  Jones,  2  DowL  P.  0.  take  away  the  foundation  of  such 
157 ;  Wood  v.  Merritt,  45  How.  Pr.  proceeding,  if  still  pending,  by  satis- 
471.  See  Mc Adams  v.  Randolph,  42  fying  the  judgment  with  those  held 
N.  J.  L.  832b  by  him.    It  is  not  equivalent  to  pay- 

2  Jones  V.  Chalfant,  55  CaL  505.  ment  and  acceptance  in  satisfaction 
'  Butler  V.  J^iles,  26  How.  Pr.  61 ;    pendente  lite. 

a  C,  85  id.  829.  6  Mason  v.  Knowlson,  1  HiU,  2ia 

*  Gilman  v.  Van  Slyck,  7  Cow.  469.  '  Holmes  v.  Robinson,  4  Ohio,  90. 

*  Porter  v.  Davis,  2  How.  Pr.  80.  Although  where  one  of  the  parties 
It  was  held  in  Butler  v.  Niles,  supra,  in  two  cross-actions  has  assigned  his 
that  even  if  a  plaintiff,  in  an  action  interest  to  a  third  party  there  may 
to  procure  a  set-off  of  a  judgment^  be  no  right  to  set  off  the  judgmentp, 
be  entitled  to  set  off  the  judgment  yet,  where  the  assignee,  being  tlie 
assigned  to  him  against  one  recov-  real  plaintiff  in  one  action,  is  also 
ered  against  himself,  he  cannot  make  the  real  defendant  in  the  other,  tliere 
use  of  such  assigned  judgment  to  is  such  right  of  set-off.  Standeven 
defeat  the  incident  claims  for  costs  v.  Murgatroyd,  27  L.  J.  fExch.)  425. 
growing  out  of  proceedings  insti-  *  Id. ;  Simson  v.  Hai*t,  14  John&  63, 
tuted  before  the  assignment  if  prop-  75 ;  Peirce  v.  Bent,  69  Me.  881,  bold- 
erly  commenced.    Such  proceedings  ing  that  a  judgment  in  favor  of  a 
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claims  of  many  become  vested  in  one,  they  may  be  set  off 
against  separate  demands,  and  vice  versa} 

§  203.  Nature  of  action  immaterial.  ITor  is  it  material 
what  was  the  original  cause  of  action,  whether  in  tort  or  con- 
tract ;  when  a  final  judgment  is  obtained  the  original  cause  is 
merged,  the  judgment  becomes  technically  a  contract  of  rec- 
ord, and  on  motion  it  may  be  made  to  mutually  compensate 
and  satisfy  another.^  Nor  is  it  necessary  that  both  judgments 
should  be  recovered  in  the  same  court.'  The  motion  should 
be  made  in  the  court  where  the  judgment  against  the  moving 
party  was  obtained.*  And  the  moving  papers  should  be  enti- 
tled in  all  the  causes,  whether  in  the  same  court  or  not.^ 

§  204.  Liens  of  attorneys.  In  England  for  a  long  time 
there  were  two  conflicting  rules  as  to  the  right  of  a  judgment 
debtor  to  set  oflf  a  judgment  in  disregard  of  the  lien  of  his 
attorney.  Such  right  was  denied  by  the  court  of  king's 
bench  if  the  exercise  of  it  affected  the  attorney's  lien  for 
costs.'  The  common  pleas  courts  held  that  the  equitable 
rights  of  the  parties  were  superior  to  the  attorney's  lien.^    In 

principal  alone  may  be  applied  in  v.  Smyth,  8  Bing.  29;  Bristowe  v. 

satisfaction  of  one  against  him  and  Needham/  7  M.  &  G.  648 ;  Coxe  v. 

his  sureties.  State  Bank,  8  N.  J.  L.  472 ;  Noble  v. 

In  Brown  v.  Hendrickson,  89  N.  J.  Howard's  Ex'r,  2  Hay w.  14 ;  Ewen 

L.  239,  it  is  said  that  in  testing  the  v.  Terry,  8  Cow.  126;  Ross  v.  Hicks, 

right  to  a  set-off  it  is  not  necessary  11  Barb.  481 ;  Irvine  v.  Myers,  6  Minn, 

that  the  judgments  should  be  in  the  562.     Contra,  Tenant  v.  Marmaduke, 

nune  right ;  it  is  enough  if  the  judg-  5  R  Mon.  76. 

ment  prayed  to  be  set  off  may  be  In  Schautz  v.  Kearney,  47  N.  J.  L. 

enforced  at  law  against  the  party  re-  56,  a  decree  in  admiralty  rendered  by 

covering  the  judgment  to  be  satisfied  a  federal  court  was  set  off  against  a 

by  the  set-off,  provided  it  is  not  in  a  judgment  recovered  in  a  state  court 

representative  capacity.  *  Brookfield  v.  Hughson,  44  N.  J.  L. 

1  Id ;  BuDees  Nisi  Prius,  886.  285 ;  Taylor  v.  WUliams,  14  Wis.  155 ; 

'Puettv.  Beard,  86  Ind.  172;  Lang-  Dunkin  v.  Yandenbergh,    1  Paige, 

ston  V.  Boby,  68  C^a.  406;  Sowles  v.  622;  Cooke  v.  Smith,  7  Hill,   186; 

Witters,  40  Fed.  Rep.  418,  holding  Ross  v.  Hicks,  11  Barb.  481 ;  Russell 

that  a  decree  in  equity  may  be  set  v.  Conway,  11  CaL  93L 

off  against  a  judgment  at  law ;  How-  &  Alcott  v.  Davison,  2  How.  Pr.  44. 

ell  ▼.  Shands,  85  Qa.  66;  King  v.  In  North  Carolina  the  practice  has 

Hoare^  18  M.  &  W.  494,  504  been  to  set  off  judgment  by  scire 


>  Taylor  v.  Williams,  14  Wis.  155 
KimbaU  v.  Munger,  2  Hill,  864 
Barker  v.  Braham,  2  W.  Black.  869 


facias.    Noble  v.  Howaixl's  Ex'r,  2 
Hayw.  14. 
6  Mitchell  V.  Oldfleld,  4  T.  R.  12a 


Hall  V.  Ody,  2  &  &  P.  29;  Bridges       '  Schoolev.  Noble,  1  H.  Black.  2a 
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1853  the  rules  adopted  made  the  practice  in  the  king's  bench 
applicable  to  all  the  courts,  while  the  judicature  act  of  1873 
adopted  the  other  rule.  The  rule  of  the  common  pleas  has 
been  adopted  in  many  jurisdictions  in  this  country ; '  while 
others  follow  that  of  the  king's  bench.*  But  where  the  equi- 
table power  of  a  court  is  invoked  by  motion  the  statute  of  set- 
oflf  is  not  the  obligatory  guide,  and  the  court  proceeding  upon 
[317]  its  own  discretion  will  sustain  the  attorney's  lien  and 
give  it  preference.'  An  attorney  has  a  lien  for  his  costs  upon 
money  recovered  by  his  client  or  awarded  him  in  a  cause  in 
which  the  attorney  was  employed,  in  case  the  money  has  come 
into  his  hands ;  or  he  may  stop  it  in  transitu  by  giving  notice 
to  the  opposite  party  not  to  pay  it  until  his  claim  for  costs  is 
satisfied,  and  then  moving  the  court  to  have  the  amount 
thereof  paid  to  him  in  the  first  instance.  And  if,  notwith- 
standing such  notice,  the  other  party  pay  the  money  to  the 
client,  he  is  still  liable  to  the  attorney  for  the  amount  of  his 
lien ;  apd  the  latter  in  such  case  will  not  be  prejudiced  by  an\'' 
coUusive  release  given  by  his  client.  But  unless  such  notice  is 
given  the  client  may  compromise  with  the  opposite  party,  and 
give  him  a  release  without  the  intervention  of  his  attorney ; 
and  he  in  that  event  can  afterwards  look  to  his  client  only  for 

1  Benjamin  v.  Benjamin,  17  Conn.  N.  H.  223 ;  Stratton  v.  Hussey,  62  Me. 
110;  Turner  v.  Crawford,  14  Kan.  286;  Puett  v.  Beard,  86  Ind.  172; 
499;  Sanders  v.  Gillett,  8  Daly,  183;  Dunklee  v.  Locke,  13  Mass.  525; 
NicoU  V.  Nicoll  16  Wend.  446 ;  Rob-  Boyer  v.  Clark,  3  Neh.  161 ;  Robert- 
erts  V.  Carter,  24  How.  Pr.  44 ;  Brooks  son  v.  Shutt,  9  Bush,  659 ;  Carter  v. 
V.  Hanf ord,  15  Ablx  Pr.  342 ;  Hay  den  Davis,  8  Fla  183 ;  Caudle  v.  Rice,  78  Ga- 
v.  McDermott»  9  id.  14;  People  v.  81.  See  Langston  v.  Roby,  68  id.  406. 
New  York  C.  P.  C,  13  Wend.  649 ;  » Simmons  v.  Reid,  31  &  Q  389 ; 
Hovey  v.  Rubber  Tip  P.  Ca,  14  Abb.  Diehl  v.  Friester,  87  Ohio  St  473 ; 
(N.  S.)  66 ;  Watson  v.  Smith,  63  Iowa,  Ward  v.  Wordsworth,  1  R  D.  Smith, 
228;  Mosely  V.  Norman,  74  Ala.  422 ;  598;  Haight  v.  Holcomb,  16  How. 
Wright  V.  Treaclwell,  48  Md  212;  Pr.  163;  Peckham  v.  Barcalow,  La- 
Fairbanks  V.  Devereuz,  58  Vt  359;  lor's  Supp.  112;  Smith  v.  Lowden,  1 
Bosworth  V.  Tallman,  66  Wis.  53a  Sandf.  696;  Qihon  v.  Fryatt,  2  id. 

In  New  York,  since  the  enactment  638 ;  Sweet  v.  Bartlett.  4   id.  661 ; 

of  1879,  no    set-off   is    allowed  as  Roberts  v.  Carter,  17  How.  Pr.  841 ; 

against  the  lien  of  an  attorney.    En-  S.  C,  24  id.  44 ;  Martin  v.  Kanouse,  17 

nis  V.  Curry,  22  Hun,  584 ;  Naylor  v.  id.   146 ;  De   Figaniere  v.  Young,  2 

Lane,  66  How.  Pr.  400;  S.  C,  18  J.  &  Robt  670;  Hovey  v.  Rubber  Tip  P. 

S.  97.  Ca  14  Abb.  (N.  S.)  66;  Bishop  v. 

>  Currier  v.  Boston  &  M.  R.  Ca,  37  Garcia,  id.  60. 
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payment.^  This  lien  has  sometimes  been  supposed  to  be  con- 
iined  to  some  fixed  and  certain  amount  allowed  to  an  attorney 
by  statute,  and  that  it  does  not  extend  to  a  quantum  meruit 
claim  for  his  services.^ 

» Qraham  Pr.  61 ;  Ex  parte  Kyle,  1  port  v.  Ludlow,  4  How.  Pr.  837 ;  Ben- 

CaL  882 ;  Mansfield  v.  Borland,  2  CaL  edict  v.  Harlow,   5  id.  847.    But  a 

^;Bu80eU  v.  Conway,  11  Cal.  98;  more  reasonable  view,  in  the  writer's 

Wilkins  v.  Batterman,  4  Barb.  47 ;  judgment,  is  to  be  found  in  the  ahl(^ 

Ten  Broeck  v.  De  Witt,  10   Wend,  opinion   of    Daly,  J.,  in   Wai*d    v. 

617;Bradtv.  Koon.4Cow.416;Mar-  Wordsworth,    1   E.  D.  Smith,   59i^, 

tin  y.  Hawks,  15  Johns.  405 ;  Chap-  where  it  is  held  that  the  abolition  by 

man  y.  Haw,  1  Taunt  841 ;  Omerod  the  code  of   all  statutes  regulating 

y.  Tate,  1  East.  464 ;  Turwin  y.  Gib-  the  fees  of  attorneys^  and  of  all  rules 

BOD,  8  Atk.  720 ;  Read  y.  Dupper,  6  or  proyisions  of  law  preyenting  an 

T.  B.  861 ;  Wilkins  y.  Carmichael,  1  attorney    from    agreeing   with   his 

Doug.  101 ;  Schoole  y.  Noble,  1  H.  client  for    his    compensation,   and 

Black.  28 ;  Ackerman  y.  Ackerman,  leaving  the  measure  thereof  to  the 

14  Abb.  Pr.  229 ;  Bishop  v.  Garcia,  14  contract    of   the    parties,   has   not 

Abb.  (N.  a)  69.  affected  the  right  of  the  attorney  to 

'  Ex  parte  Ky  le^  1  Cal.  882 ;  Day  en-  his  lien. 
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M0NE7. 

[318]  §  205.  Characteristics  of  money.  All  civilized  na- 
tions have  some  method  or  system  of  pecuniary  remuneration, 
based  upon  an  arbitrary  unit  of  value  sanctioned  by  law.  By 
it  accounts  are  kept,  the  amounts  of  debts  and  judgments  ex- 
pressed, and  wealth  computed.  They  have,  also,  gold  and 
silver  coins,  either  representing  that  unit  or  some  multiple  of 
it,  or  other  value  estimated  with  reference  to  it.  These  are 
of  intrinsic  value,  and  being  made  and  issued  by  the  sovereign 
power  are  acceptable  to  everybody  and  therefore  have  a  uni- 
versal currency  as  a  convenient  and  necessary  medium  of  ex- 
change and  payment.  They  are  money  in  the  strict  sense. 
[319]  All  pfeuniary  obligations  are  measured  by  and  expressed 
in  the  value  they  represent,  and  are  solvable  by  them.  Nor 
can  such  obligations  be  otherwise  liquidated  or  paid,  except 
by  agreement,  unless  the  state  which  has  the  power  to  coin 
money  prescribes  some  other  form  of  legal  money.  The 
precious  metals,  being  valued  according  to  a  uniform  and 
fixed  standard,  are  the  only  proper  measure  of  value.    Their 
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value  is  determined  by  weight  and  purity,  and  the  impress  on 
the  coins  is  a  certificate  so  generally  relied  upon  that  the 
pieces  readily  pass  for  their  nominal  value  by  count. 

Money  is  cosmopolitan.  A  contract  which  is  a  money  con- 
tract where  it  is  entered  into  and  to  be  performed  is  a  money 
contract  everywhere.  To  this  extent  the  money  of  one  na- 
tion is  treated  as  money  by  another,  as  distinguished  from  a 
mere  chattel  or  a  commodity.  Thus,  money  lent  in  India  in 
pagodas^  and  sued  for  in  England  as  money  lent,  was  held  re- 
coverable in  that  form.  It  was  contended  that  the  averment 
that  the  defendant  was  indebted  for  "  lawful  money  of  Great 
Britain "  was  not  supported ;  but  Gibbs,  J.,  said,  "  the  doc- 
trine contended  for  has  been  exploded  these  thirty  [320] 
years."  *  The  real  meaning  of  such  a  count  was  afterwards 
explained  to  be  that  the  defendant  is  indebted  for  money  of 
such  a  value  or  amount  in  English  money.'  So  a  contract 
made  and  to  be  performed  in  the  same  country,  for  the  pay- 
ment of  what  is  money  at  the  time  of  contracting  will  be 
held  a  money  contract  after  that  currency  has  been  abolished 
and  another  entirely  different  has  been  substituted. 

§  206.  Payment  to  be  made  in  money  of  country  of  per- 
formance. Contracts  for  the  payment  of  money  are  deemed 
payable  in  the  legal  money  of  the  country  where  payment  is 
to  be  made,  unless  a  contrary  intention  appears;  that  [321] 
is,  a  contract  for  the  payment  within  the  United  States  of 
dollars  is  presumptively  payable  in  dollars  of  our  decimal  cur- 
rency. If  a  contract  be  made  here,  and  even  not  within  the 
law  merchant,  and  between  citizens  of  the  United  States,  and 
to  be  performed  here,  for  the  payment  of  a  sum  stated  in  the 
denominations  of  a  foreign  currency,  it  is  undoubtedly  to  be 
treated  as  a  money  contract,  the  same  as  if  made  and  to  be 
performed  in  the  country  where  such  currency  is  the  legal 
money.'  Debts  have  no  situs;  they  are  payable  everywhere; 
and  in  every  country  where  payment  may  be  either  tendered 

1  Harrmgton  t.  Macmorris,  5  Taunt  glazure,  Sneed  (Ky.X  2 ;  Sheehan  v. 
2^  Dalrymple,  19  Mich.  239. 

-Ehrensperger  v.  Anderson,  8  'See  Mervine  v.  Sailor,  52  Pa.  St 
Ezch.  148i  But  see  McLachlan  v.  18 ;  Christ  Church  Hospital  v.  Fuech- 
ETans,  1  T.  &  J.  880 ;  Pollock  v.  Col-    sel,  54  id.  71 ;  Mather  v.  Kinike,  51  id. 

425 ;  Sears  v.  Dewing,  14  Allen,  418. 
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or  demanded,  they  are  strictly  pa.yable  in  the  legal  currency 
or  money  of  that  country,  and  in  no  other  currency  unless 
strictly  at  maturity.  A  sterling  debt  contracted  or  incurred 
in  England,  a  debt  payable  in  francs  incurred  in  France,  or  a 
contract  payable  in  pistoles  entered  into  in  Spain,  when  sought 
to  be  enforced  or  paid  in  the  United  States,  is  a  contract  for 
an  equivalent  amount  payable  only  in  the  lawful  money  of  the 
United  States.  The  very  currency  in  which  the  contract  by 
its  terms  was  payable,  if  tendered  in  this  country  after  matu- 
rity, would  be  no  legal  offer  of  payment ;  it  would  not  be  a 
tender  which  would  stop  interest.  Contracts  made  abroad, 
or  payable  in  foreign  currency,  are  treated  as  money  con- 
tracts ;  but  the  money  specified  therein,  if  not  tendered  when 
due,  is  no  longer  the  money  in  which  the  damages  due  would 
be  computed,  except  within  the  jurisdiction  where  such  money- 
is  the  lawful  currency. 

§  207.  Payment  In  currency.  Bank  bills  and  other  paper 
currency  circulate  as  money.  It  is  not  strictly  such,  for  no 
debtor  has  a  legal  right  to  discharge  a  money  obligation  with 
such  currency  unless  it  is  made  legal  tender  by  law ;  the  cred- 
itor may  refuse  to  receive  it;  but  when  it  is  paid  and  received, 
it  is  paid  and  received  as  money.  The  receipt  of  bank  bills, 
dollar  for  dollar,  upon  a  debt,  is  not  conditional  payment,  de- 
pending on  diligence  of  the  payee  in  presenting  the  bills  to 
[322]  the  bank  and  obtaining  legal-tender  funds;  nor  is  it  ac- 
cord and  satisfaction.*    A  contract  payable  in  currency  or  in 

1  Solomon  v.  Bank  of  England,  18  common   medium  of  exchange  and 

East  135;  Pickard  v.  Bankes,  id.  20;  measure  of  value  for  other  articles, 

Ck>rbit  V.  Bank  of  Smyrna,  2  Harr.  whether  it  be  the  bills  of  private  or 

285;  Ware  v.  Street,  2  Head,  609;  incorporated  banks,  government  bills 

Magee  v.  Carmack,  18  111.  289 ;  Light-  of  credit,  treasury  notes  or  pxec^  of 

body  V.  Ontario  Bank,  11  Wend.  1 ;  coined  metal     Money  is  anything^ 

Ontario  Bank  v.  Lightbody,  18  id.  which  by  law,  usage  or  common  con- 

101 ;  Wainwright  v.  Webster,  11  Vt  sent  becomes  a  general  medium  by 

576;  Fogg  v.  Sawyer,  9  N.  H.  865;  which  the  value  of  other  commoditfes 

Frontier  Bank  v.  Morse,  22  Me.  88 ;  is  measured  and  denominated.  Paper 

Westfall  V.  Braley,  10  Ohio  St  188 ;  money  is  distinguishable  from  other 

Harley  v.  Thornton,  2  HiU  (S.  G.),  negotiable  paper,  such  as  notes,  bills 

509,  n.  of  exchange,  etc.,  because  it  is  al> 

In  Majnard  v.  Newman,  1  Nev.  ways,  after  once  put  in  circulation, 

271,  Beatty,  J.,  said :  "  Money  means  payable  to  bearer,  not  to  otder ;  be- 

anything  which  passes  current  as  the  cause  it  is  made  to  represent  con- 
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fands,  qualified  by  any  term  which  imports  money,  is  a  money 
contract.  A  check  for  "current  funds"  calls  for  current 
money  —  par  funds,  money  circulating  without  discount.^  This 
term,  as  well  as  "currency,"  is  held  in  Illinois  to  exclude  de- 
preciated paper  money.*  A  note  payable  in  "  current  Florida 
money "  is  payable  in  good  funds.'  "  Canada  currency  "  is 
equivalent  to  lawful  money  of  Canada.* 

§  308.  Effect  of  changes  in  the  yalne  of  money.  The 
amount  due  by  contract  is  sometimes  subject  to  question  by 
reason  of  fluctuations  in  the  value  of  the  money  in  [323] 
which  the  contract  was  made  payable.  These  fluctuations 
may  be  caused  by  the  state  debasing  the  coins  which  repre- 
sented that  money,  or  by  arbitrary  changes  in  the  value  of 

Tenient  amouDts  for  the  ordinary  which  cannot  be  contradicted  or  ex- 
transaction  of  business,  is  printed  plained  by  parol.  See  Moore  v.  Mor- 
and  written  on  paper  not  easUy  worn  ris,  20  III.  255.  In  Phoenix  In&  Co. 
oat,  and  therefore  capable  of  being  t.  Allen,  11  Mich.  601,  it  was  held 
passed  from  hand  to  hand  for  a  long  that  a  note  payable  in  "  current 
time  without  destruction.  By  gen-  funds,''  in  the  absence  of  all  evidence 
eral  consent  it  is  used  anJ  treated  as  showing  that  anytliing  else  is  cur- 
money  and  not  as  negotiable  paper,  rent  at  the  place  of  payment,  must 
If  one  indorses  his  name  on  such  a  be  regarded  as  payable  only  in  such 
note  he  does  not  thereby  become  re-  funds  as  are  current  by  law. 
sponsible  for  the  insolvency  of  the  "Current  money"  means  '•cur- 
bank,  but  merely  guaranties  that  the  rency  of  the  country,"  whatever  is 
note  is  not  a  counterfeit  Neither  intended  to  and  does  actually  circu- 
tiie  courts  of  law,  nor  the  community,  late  as  money ;  every  species  of  coin 
treat  such  paper  as  negotiable  secu-  or  currency ;  the  specification  of  dol- 
rities,  but  as  moneys  something  lars  in  connection  with  those  words 
which  is  used  as  a  general  repre-  serves  only  to  measure  the  quantity 
sentatire  and  measure  of  values."  of  the  notes  or  currency,  not  their 
Woodruflf  V.  Mississippi,  66  Misa  298 ;  value,  which  may  be  ascertained  by 
6  South.  Repb  885.  proof.    There  is  no  distinction  be- 

A  genuine  silver  coin  worn  smooth  tween  a  note  for  so  many  dollars  in 

by  use,  not  appreciably  diminished  in  currency  and  one  for  so  many  dol- 

weight  and   identifiable,  is  a  legal  lars  "payable  in  currency."    Miller 

tender.    Jersey  City  &  R  R  Ca  v.  v.  McKinney,  6  Lea  (Tenn.),  98 ;  Com- 

Morgan,  52  N.  J.  1m  60.    See  United  missioners  v.  McCormick,  4   Mont 

States  V.  Ussner,  12  Fed.  Rep.  840.  115,  18a 

>Klauber  v.  BiggerstaflP,  47  Wis.  2  Springfield  M.  &  F.  Ina  Ca  v. 

551;  Mare  v.  Kupper,    84    HI.    286.  Tincher,    30   IlL    899;    Webster   v. 

Contra,  Huse  v.  Hamblin,  29  Iowa,  Pierce,  85  IlL  ISa 

50L  3  Williams  v.  Moseley,  2  Fla.  804 

That  term  was  held  to  have  a  spe-  *  Black  v.  Ward,  27  Mich.  191. 
cific^  legal  and  well  known  meaning 
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existing  denominations  of  the  legal  currency;  and  so  the  value 
of  paper  money  will  rise  and  fall  with  the  fluctuations  in  the 
credit  of  its  maker.  Suppose  a  contract  for  the  payment  of 
$100  made  while  the  present  decimal  system  is  in  force;  and 
while  that  contract  is  pending  congress  revises  that  system 
and  retains  a  dollar  as  a  unit  of  value  representing  only  fifty 
cents.  Uninfluenced  by  any  provision  that  the  new  dollar 
shall  be  a  legal  tender  for  all  debts  at  their  nominal  valae 
would  a  hundred  of  tliese  dollars  discharge  the  principal  of 
the  debt  under  the  supposed  contract?  The  injustice  of  hold- 
ing the  aflBrmative  is  apparent.  The  new  dollars  would  not 
be  those  of  the  contract ;  by  paying  a  hundred  of  them  the 
promisor  does  not  pay  the  value  which  he  undertook  to  pay, 
and  which  was  expressed  by  the  contract.  He,  of  course, 
would  be  entitled  to  pay  in  the  money  which  was  lawful  and 
current  when  the  contract  required  payment  to  be  made;  but 
as  the  word  dollar  is  but  a  representative  of  value,  that  value 
should  be  ascertained  by  the  legal  sense  of  the  term  when  the 
contract  was  made.  Though  the  parties  contracted  with  a 
knowledge  of  the  power  of  congress  to  make  the  subsequent 
changes,  it  does  not  follow  that  they  impliedly  agreed  that 
the  value  stipulated  to  be  paid,  as  fitly  expressed  in  the  con- 
tract, should  be  modified  by  an  arbitrary  change  in  the  mean- 
ing of  the  terms  which  had  been  employed  to  express  their  in- 
•tention.  This  view  is  so  obviously  just  that  it  is  a  matter  of 
surprise  it  should  ever  have  been  questioned.* 

I  See  2  Daniel  on  Neg.  Inst,  §  1214 ;  Confl.  Laws,  it  is  said :  "  The  court 
Story's  Confl.  Laws,  §§  813,  813a.  do  not  seem  to  have  considered  that 
The  case  of  Mixed  Moneys,  Davis,  28,  the  true  value  of  the  English  current 
rests  on  a  contrary  view.  A  bond  money  might,  if  that  was  required  by- 
was  given  for  **£100  sterling  current  the  bond,  have  been  paid  in  Irish 
and  lawful  money  of  England,"  to  currency,  though  debased,  by  adding^ 
be  paid  in  Dublin,  Ireland.  Between  so  much  more  as  would  bring  it  to 
the  time  of  making  the  bond  and  its  the  par.  And  it  is  extremely  difficult 
becoming  due.  Queen  Elizabeth  re-  to  conceive  how  a  payment  of  cur* 
called  the  existing  currency  in  Ire-  rent  lawful  money  of  England  could 
land  and  issued  a  new  debased  coin-  be  interpreted  to  mean  current  or 
age  called  mixed  money,  declaring  it  lawful  money  of  Ireland,  when  the 
to  be  lawful  currency  in  Ireland,  currency  of  each  kingdom  was  dif- 
Of  this  debased  coin  a  tender  was  fercnt,  and  the  royal  proclamation 
made  in  Dublin,  and  it  was  held  made  a  distinction  between  them,  the 
good.    In  a  note  to  §  818a  of  Story's  mixed   money   being  declared  the 
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§  209*  Talue  of  money  at  time  of  contracting.  When  [324] 
a  bill  is  drawn  in  one  country  payable  in  and  in  the  coin  of 
another,  the  value  of  which,  intermediate  the  drawing  [325] 
and  payment,  is  reduced  by  the  government,  it  has  been  held 
that  payment  should  be  made  according  to  the  value  of  the 
money  at  the  time  the  bill  was  drawn.*  The  common  law 
cannot  be  deemed  settled  on  this  point ;  nor  are  the  writers  on 

lawful  carrency  of  Ireland  only,  performance  of  a  concurrent  act  of 
Perhaps  the  desire  to  yield  to  the  the  payee.  Before  the  money  be- 
royal  prerogative  of  the  queen  a  sub-  came  payable,  the  state  where  the 
misBive  obedience  as  to  all  payments  contract  was  made  enhanced  the 
in  Ireland  may  account  for  a  de-  value  of  the  dollar  to  0&  Subse- 
cisioD  80  little  consonant  with  the  quently  payments  were  made  and  a 
principles  of  law  in  modem  times,  dispute  arose  whether  the  money 
Sir  William  Grant,  quoting  Vinnius,  paid  should  be  estimated  at  the  rate 
in  Pilkington  v.  Commissioner  for  of  currency  when  the  money  was 
Claims,  2  Knapp.  18  to  21,  affirms  the  paid,  or  when  the  contract  was  made, 
better  doctrine.  *  He  (Vinnius)  takes  Finally,  the  obligation  in  question 
the  distinction,  that  if,  between  the  was  given  for  a  balance  of  the  orig- 
time  of  contracting  the  debt  and  the  inal  debt  remaining  by  estimating 
time  of  its  payment,  the  currency  of  the  payment  according  to  the  value 
the  country  is  depreciated  by  the  of  a  dollar  at  the  date  of  the  con- 
state, that  is  to  say,  lowered  in  its  tract,  viz.,  5&9d,  for  which  judgment 
intrinsic  goodness,  as  if  there  were  a  at  law  had  been  rendered.  The  ques- 
greater  proportion  of  alloy  put  into  tion  arose  on  a  bill  in  equity  for  re- 
a  guinea  or  a  shilling,  the  debtor  lief  on  the  ground  of  mistake  against 
shonld  not  liberate  himself  by  pay-  that  obligation  and  the  judgment 
ingthe  nominal  amount  of  his  debt  founded  upon  it  Judge  Owsley  said ; 
in  the  debased  money ;  that  is,  he  **  When  the  original  obligation  .  .  . 
may  pay  in  the  debased  money,  be-  was  made  the  legislature  of  Virginia 
ing  the  current  coin,  but  he  must  had  the  power  to  regulate  the  cur- 
pay  80  much  more  as  will  make  it  rency  of  their  coin  within  the  limits 
equal  to  the  sum  he  borrowed'  But  of  that  state ;  and  as  the  contract 
he  says  (and  this  seems  contradictory  .  .  .  was  made  within  the  lim- 
of  the  foregoingX  if  the  nominal  its  of  that  state,  the  promise  . 
value  of  the  currency,  leaving  it  un-  to  pay  in  current  money  of  Virginia 
adulterated,  were  to  be  increased,  as  must  have  been  agreed  on  with  a 
if  they  were  to  make  the  guinea  pass  knowledge  of  the  state  sovereignty, 
for  90&,  the  debtor  may  liberate  him-  and  subject  to  its  control  in  regulating 
self  from  a  debt  of  £1  10&  by  paying  the  currenc} .  We  are  of  the  opinion, 
a  guinea,  although  he  borrowed  the  therefore,  that  the  original  obliga- 
guinea  when  it  was  but  21&''  And  tion  .  .  .  might  have  been  satis- 
the  case  of  Reynolds  v.  Lyne*s  Ex'r,  fied  by  payment  in  current  money  at 
3  Bibb,  840,  is  in  accord  with  that  its  value  when  Lyne  became  entitled 
principle.  A  contract  was  made  to  demand  payment ;"  and  that  relief 
when  a  dollar  was  5&  9dL  for  the  pay-  was  granted  against  the  judgment 
ment  of  a  sum  at  a  future  day  on  the  ^  Du  Costa  v.  Cole,  Skin.  272 ;  Chitty 
Vol.  1—26 
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the  civil  law  in  accord  upon  it.  The  opposite  view  is  apparently 
based  on  the  assumption  that  in  money  we  do  not  regard  the 
coins  which  constitute  it,  but  only  the  value  which  the  sov- 
ereignty has  been  pleased  that  they  shall  signify.^  But  coins 
have,  in  the  world's  exchanges,  an  intrinsic  value  which  no 
sovereignty  can  aflfect  by  arbitrary  regulation.  And  if  by  a 
regulation  concurrently  adopted  by  all  nations,  the  coins  of 
each  were  uniformly  either  debased  or  enhanced  in  value 
without  a  corresponding  change  of  their  intrinsic  value,  the 
change  would  be  immediately  followed  by  an  equal  advance 
or  decline  in  the  price  of  property.  If  the  change  were  made  in 
the  value  of  the  coins  of  one  country  ovlyy  it  would  be  at  once 
succeeded  by  a  fluctuation  in  prices  of  property  measured  by 
it,  showing  that  their  purchasing  power  had  undergone  no  es- 
sential modification;  and  the  same  conclusion  would  result 
from  a  comparison  of  the  value  of  such  coins  with  the  coined 
money  of  other  nations.  When  a  contract  is  made  for  the 
payment  at  a  future  day  of  a  given  amount  of  money  in  speci- 
fied legal  denominations,  having  at  the  date  of  the  contract  a 
fixed  legal  value,  are  not  the  intention  and  legal  obligation  of 
the  parties  to  be  ascertained  by  the  import  at  that  time  of 
the  terms  used?  Undoubtedly  a  debt  created  by  contract 
which  can  be  paid  with  money  can  be  satisfied  by  whatever 
medium  of  payment  is  legal  tender  at  the  time  it  is  due  and 
payable,^  if  paid  then ;  and  it  may  be  added,  that  at  all  times 
afterwards  it  will  be  solvable  in  any  money  which  for  the 
time  being  is  legal  tender  at  the  place  where  payment  may  be 
demanded  or  tendered,  whether  it  be  the  place  of  contract  or 
elsewhere.' 

on  BiUs,  *899.    See  Anonymous,  1  proportion  of  the  amount  due  does 

Hay  w.  Law  and  Eq.  by  Batt  854.  not  prevent  the  payment  of  the  obli- 

A  wiU  speaks  from  the  time  of  the  gation   in   the   manner    stipulated, 

testator's  death,  and  a  legacy  of  a  Parrish  t.  Kohler,  11  Phila  840. 

certain  number  of  doUars  is  payable  Damages  are  assessable  in  the  same 

in  such  dollars  as  were  then  stand-  kind  of  money  as  the  contract  calls 

ard.  Graveley  v.  Graveley,  25  S.  C.  1.  for.    Martin  v.  Evans,  14  Phila.  182. 

If  at  the  time  a  contract  which  i  See  Story  Conf.  Laws,  §  818&. 

provides  for  its  discharge  in  lawful  ^  Higgins  v.  Bear  River,  eta  Ckx, 

silver  money  is  made  silver  coins  of  27  CaL  158 ;  Wilson  v.  Morgan,  4 

all  denominations  are  iQgal  tender,  Bobt  58. 

the  fact  that  subsequently  such  coins  '  Downman  v.  Downman,  1  Wash, 

are  a  legal  tender  for  only  a  smaU  (Va.)  26. 
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The  legal  currency  which  may  be  applicable  at  the  place  of 
contract, when  the  debt  becomes  due  and  is  actually  demanded, 
or  sought  by  tender  to  be  paid,  may  be  as  unlike  that  [326] 
mentioned  in  the  contract  as  though  the  demand  of  payment 
or  tender  were  made  in  another  country.  Upon  general  prin- 
ciples and  legal  analogies  the  value  should  be  ascertained  by 
the  legal  reading  of  the  contract  at  the  time  it  was  made,  and 
this  is  payable  in  any  currency  which  is  legal  tender  when 
payment  is  actually  made.^  If  when  and  where  payment  is 
made  the  currency  consists  of  coins  of  the  same  or  a  different 
name,  and  represent  different  values  from  those  named  in  the 
contract,  or  the  same  values,  but  have  been  either  debased  or 
the  contrary,  the  par  should  be  ascertained  of  the  money  of 
the  contract,  and  that  par  should  be  the  measure  of  the 
amount  due.  This  question  may  be  precluded  by  the  new 
currency,  or  that  which  is  offered  in  payment  being  made  a 
lawful  tender  for  the  particular  debt  at  the  nominal  value  of 
such  currency.  Under  such  legislation,  these  general  views 
have  but  a  subordinate  influence ;  the  practical  question  then 
being  what  is  the  effect  of  the  statute. 

§  210.  The  legal  tender  act.  Under  the  legal  tender  law 
of  1862  the  value  of  the  dollar  was  not  changed,  but  a  new  legal 
representative  of  it  was  introduced  as  a  medium  of  payment. 
Paper  money  in  the  form  of  the  government's  promise  to  pay 
was  issued  and  declared  to  be  legal  tender  for  all  debts,  pub- 
lic and  private,  with  certain  exceptions  of  the  former.  The 
coinage,  which  had  previously  been  the  exclusive  legal  tender, 
was,  however,  still  retained  as  money.  During  the  first  years 
after  the  issue  of  this  paper  currency,  owing  to  the  situation  of 
the  country,  and  doubtless  to  the  circumstance  that  no  time  was 
fixed  for  its  redemption  in  specie,  it  became  depreciated ;  that 
is,  gold  and  silver  money  was  largely  at  a  premium.  As 
greenbacks  were  a  legal  tender  for  all  debts  payable  in  money 
generally  they  became,  of  course,  the  ordinary  currency,  and 
were  thereby  made  the  legal,  as  they  were  the  nominal,  equiv- 
alent, dollar  for  dollar,  for  the  payment  not  only  of  all  subse- 
quent but  also  all  antecedent  debts.^    The  difference  in  [327] 

>  Branson  ▼.  Bodes,  7  Wall  229.         WaUer,  14  id.  297;  Bowen  v.  Clark, 

*  Legal  Tender  Cases,  12  WaU.  457 ;    46  Ind.  405 ;  Reynolds  ▼.  Bank,  etc., 

Dooley  ▼.  Smith,  18  id.  004 ;  Bigler  ▼.    18  id.  467 ;  Thayer  v.  Hedges,   28 
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market  value  could  not  be  recognized  when  the  paper  dollar 
was  oflfered  in  payment  of  any  debts  to  which  it  was  applica- 
ble by  law.  The  court  said :  "  A  court  cannot  say  judicially 
that  one  kind  of  money  made  a  legal  tender  is  of  greater  or 
less  value  than  another ;  nor  can  evidence  be  received  to  prove 
a  diflference."  *  The  legal  equivalence  in  value  of  coined  money 
and  greenbacks  is  more  absolutely  asserted  by  the  early  than 
by  the  later  decisions.*    In  an  action  for  specific  performance 

id.    141 ;   Brown  v.  Welch,  26   id.  legal  dollar  as  a  piece  of  metal  of  a 

116;    Bank  v.  Burton,  27  id.   426;  certain    weight    and    quality,    im- 

Mclnhill  V.  Odell,  62  HI.  169;  Black  pressed  as  the  law  directs,  is  a  legal 

V.  Lusk,  69  id.  70;  Morrow  v.  Rainey,  dollar.    The  one  is  no  more  so  than 

58  id.  857 ;  Ghamblin  v.  Blair,  id.  885 ;  the  other  for  those  purposes  that  the 

Longworth  t.  Mitchell,  26  Ohio  St  laws  have  declared   them  to  be  of 

834 ;  Belloc  v.  Davis,  88  Cal.  248.  equal  value.    Where  these  laws  are 

^Carpentier  v.  Atherton,  25  Cal.  supi<eme,  that  value  must  be  ob- 
564 ;  Reese  v.  Stearns,  29  id.  278 ;  served  and  secured  by  courts  of  jus- 
Spencer  V.  Prindle,  28  id.  276 ;  Poett  tice.  If  the  obligation  in  this  case 
V.  Stearnes,  81  id.  78.  had  been  such  as  required  the  de- 

2  In  Buchegger  v.  Shultz,  18  Mich,  livery  of  one  thousand  eight  hundred 

420  (1865X  it  was  held  that  the  act  gold  dollars,  and  not  as  it  was,  one 

of  congress  making  treasury  notes  thousand  eight  hundred  dollars  in 

a  legal  tender  in  payment  of  private  gold  or  silver  coin,  its  construction 

debts  was  not  designed  to  confer  a  must  have  been  different    Further, 

personal  privilege  upon  debtors,  but  it  would  have  been  in  no  sense  a  debt 

was  based  upon  principles  of  state  within  the  contemplation  of  these 

policy;  and  an  agreement  between  statutes,  and  could  not  be  affected 

parties  waiving  its  provisions,  and  by  their  provisions  declaring  treas- 

requiring  a  debt  to  be  paid  in  gold,  ury    notes    a    lawful    tender    for 

is  illegal,  and  cannot  be  sustained,  the  payment  of  debts."     Such  was 

See  Linn  v.  Minor,  4  Nev.  462  (1868).  the  general   current   of   decisions ; 

In  Kimpton  t.  Bronson,  45  Barb,  namely,  that  all  debts,  whether  pay- 

618,  Daniels,  J.,  said :    *'  The  law  has  al^e  in  terms  in  gold  and  silver  as 

impressed  them  (treasury  notes)  with  money,  or  in  dollars  generally,  were 

a  legal  value  precisely  equal  to  that  solvable  in  greenbacks.    ShoUenber- 

of  gold  and  silver  of  the  same  de-  ger  v.  Brinton,  52  Pa.  St  1 ;  Appel  v. 

nominations  for  the  purpose  of  pay-  Woltmann,  88  Ma  194 ;  Riddlesbar- 

ing  individual  debts  with  them,  and  ger  v.  McDaniel,  id.  188 ;  Wilson  v. 

it  cannot  permit  a   discrimination  Morgan,  4  Robt  58 ;  S.  C,  1  Abb.  Pr. 

against  them  in  favor  of  gold  and  (N.  S.)  174 ;  80  How.  Pr.  886 ;  Murray 

silver,  without  allowing  its  authority  v.  Gale,  5  Abb.  Pr.  (N.  S.)  236 ;  &  G, 

to  be  substantially  annulled.    How-  52  Barb.  427 ;  Whetstone  v.  Colley. 

ever  the   fact  may  be   as  to  their  86  III  828;  Humphrey  v.  dement 

value  as  a  mere  commodity,  for  the  44  BL  299 ;  Galliano  v.  Pierre^  18  La. 

puri)06e  of  paying  individual  debts  Ann.  10 ;  Munter  v.  Bogen,  50  Ala. 

a  treasury  note  is  as  completely  a  288. 


§  210.]  MONET.  406 

the  plaintiff  had  a  verdict;  and  in  September,  1860,  deposited 
the  purchase-money  in  court  in  gold  to  be  taken  out  by  the 
defendant  on  filing  his  deed.  The  prothonotary  deposited  the 
money  with  reliable  bankers  to  his  own  credit.  They  em- 
ployed the  money  as  they  did  other  deposits,  without  profit 
as  coin ;  it  was  always  subject  to  the  prothonotary's  draft. 
The  defendant  filed  his  deed  after  the  passage  of  the  legal 
tender  law,  and  the  prothonotary  offered  to  pay  him  the 
money  in  court  in  legal  tenders,  which  he  refused  and  [328] 
brought  trover  for  the  gold ;  held,  that  he  could  not  recover.* 
The  earlier  cases  proceeded  on  the  construction  that  "  all 
d^jts  "  in  the  legal  tender  law  of  1862  included  all  pecuniary 
liabilities,  whether  originating  in  contracts  expressly  to  pay  in 
gold  and  silver,  or  in  "  dollars  "  generally.  But  the  subject  re- 
ceived a  different  treatment  when  it  came  to  be  considered  in 
the  national  supreme  court.  That  court  said  congress  must 
have  had  in  contemplation  debts  originating  in  contract,  or  de- 
mands carried  into  judgment,  and  only  debts  of  this  character. 
And  the  term  did  not  include  taxes  levied  under  state  laws;  ^ 
nor  obligations  payable  expressly  in  coined  money.  Keferring 
to  a  tender  of  United  States  notes  in  1865  on  a  debt  contracted 
in  1851,  payable  by  the  language  of  the  contract  in  gold  and 
silver  coin.  Chase,  C.  J.,  said  there  were  two  descriptions  of 
money  in  use  at  the  time  the  tender  was  made,  both  authorized 
by  law,  and  both  made  legal  tender  in  payments.  The  statute 
denomination  of  both  descriptions  was  dollars ;  but  they  were 
essentially  unlike  in  nature.  The  coined  dollar  was  a  piece  of 
gold  or  silver  of  a  prescribed  degree  of  purity,  weighing  a  pre- 
scribed number  of  grains.  The  note  dollar  was  a  proniise  to 
pay  a  coined  dollar ;  but  it  was  not  a  promise  to  pay  on  demand, 
nor  at  any  fixed  time,  nor  was  it  in  fact  convertible  into  a  coined 
dollar.  It  was  impossible,  in  the  nature  of  things,  that  these  two 
dollars  should  be  actual  equivalents  of  each  other,  nor  was  there 
anything  in  the  currency  acts  purporting  to  make  them  such.* 

*  Aurentz  t.  Porter,  50  Pa.  St  115.  loss  of  property  according  to  its  value 

>  Lane  Ca  v.  Oregon,  7  Wall  71.  at  the  time  and  place  of  shipment. 

>  Bronson  v.  Eodee,  7  Wall  229 ;  The  place  of  shipment  being  in  Can- 
Legal  Tender  Cases,  12  WalL  457.  ada,  the  value  in  dollars  was  stated 

In  The  Vaughan  and  Telegraph,  14  in  the  currency  of  Canada,  which. 
WalL  258,  which  was  a  collision  case,  was  equivalent  to  the  gold  currency 
there  was  a  right  to  recover  for  the    of  the  United  States,  but  bein^  stated 
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[339-333]  Except  for  the  payment  of  debts,  in  the  sense  of 

the  legal  tender  law,  there  was  no  conclusive  presumption  that 
the  two  currencies  were  of  equal  value.    Parties  may  by  their 

in  doHars,  the  district  court  refused  gold  to  avoid  the  loss  iDoident  to  the 

to  recognize  any  difference  between  fluctuations  in  the  value  of  green- 

the  value  of  a  dollar  of  that  currency  backs.    See  Edmondson  v.  Hyde,  2 

and  the  doUar  of  the  cuiTcncy  in  Sawyer,  205 ;  KeUogg  v.  Sweeney,  46 

which  the  judgment  of   the  court  N.  Y.  291. 

would  be  payable ;  in  other  words,  In  Simpkins  v.  Low,  64  N.  T.  179, 
would  allow  nothing  to  be  added  to  it  was  held  that  the  legal  tender  acts 
the  amount  stated  in  the  dollars  of  of  congress  relate  to  the  effect  of  the 
Canada  currency,  to  give  the  equiv-  notes  issued  thereunder  as  a  tender 
alent  when  paid  in  legal  tender  in  the  payment  of  debts  arising  on 
notes  —  holding  that  the  loss  in  this  contract;  they  do  not  forbid  the  rec- 
way  was  an  incident  of  the  suit  in  ognition  in  other  relations  of  the  dif- 
the  forum  where  it  was  brought^  and  ference  between  coin  and  currency, 
was  unavoidable.  In  the  circuit  The  action  was  brought  for  the  con- 
court  the  same  rule  of  damages  was  version  of  certain  bonds  issued  by  a 
applied,  but  the  decree  gave  the  California  company,  and  though  not 
value  of  tlie  Canada  currency  in  in  terms  payable  in  gold,  still  as  they 
legal  tender  notes.  ''These  notes,"  were  by  the  custom  of  business 
said  Swayne,  J.,  "  have  since  largely  treated  as  such,  recovery  was  permit- 
appreciated,  so  that  while  the  libel-  ted  on  a  gold  basis, 
ants  would,  under  the  decree  of  the  In  Luling  v.  Atlantic  Mut  Ins.  Ca, 
district  court,  if  it  had  been  paid  80  How.  Pr.  69,  it  was  held  that  where 
when  rendered,  have  reeeived  much  there  is  a  specific  agreement  made 
less  than  the  estimated  value  of  the  between  any  policy-holders  of  a  mut- 
barley,  they  wiU  now,  if  the  circuit  ual  insurance  company  and  the  corn- 
court  be  affirmed,  receive  much  panj^  that  the  premiums  of  the  former 
more.  .  .  .  Upon  the  rule  of  dam-  shall  be  paid  in  gold  and  the  losses 
ages  applied  by  both  courts  as  re-  shall  be  paid  by  the  latter  in  gold^  the 
spects  the  kind  of  currency  in  which  company  on  declaring  its  dividends 
the  value  of  the  barley  was  esti-  are  bound  to  allow  such  policy-hold- 
mated,  the  libelants  were  entitled,  on  ers  a  certificate  of  their  share  of  the 
the  plainest  principles  of  justice,  to  profits  in  accordance  with  a  gold 
be  paid  in  specie  or  Its  equivalent  atoTidard  as  compared  with  currency. 
The  hardship  arising  from  the  decree  A  notice  issued  by  the  company  to 
before  us  is  due  entirely  to  the  delay  the  effect  that  the  dealers  making  in- 
in  its  payment  which  has  since  oc-  surances  payable  in  gold  were  to  par- 
curred,  and  the  change  which  time  ticipate  with  others  in  the  earnings, 
and  circumstances  have  wrought  in  and  that  these  would  be  computed 
the  value  of  the  legal  tender  cur-  and  made  payable  in  currency^  and 
rency.  The  decree  was  right  when  the  delivery  by  the  company  and  ac- 
rendered,  and  being  so,  cannot  now  ceptance  of  the  certificates  of  such 
be  disturbed."  A  minority  of  the  earnings  by  such  policy-holders  un- 
court  dissented,  on  the  ground  that  der  said  notice  does  not  affect  the 
the  original  decree  should  have  been  legal  bearing  of  the  contract,  nor 
rendered  for  the  Canada  value  in  make  the  certificates  a  bar  to  an  ac- 
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contracts  recognize  not  only  the  actual,  but  any  estimated, 
difference,  incur  obligations  on  the  basis  of  it  as  a  considera- 
tion by  the  policy-holders  against  the  able  in  gold  was  in  question ;  being 
company  to  correct  the  account  upon  such  as  under  the  statutes  of  that 
which  these  were  baaed  and  for  a  state,  called  the  specific  contract  act, 
proper  readjustment  The  certifi-  would  be  there  enforced  by  requiring 
cates  were  good  to  the  extent  which  payment  in  gold,  it  was  held  proper 
they  provided  for  only.  Baltimore  to  decree  in  New  York  that  it  be 
&  O.  B.  Ca  ▼•  State,  86  Md.  519 ;  Bank  specifically  performed,  and  a  tender 
ci  Prince  £,  L  v.  Tumbull,  85  How.  of  greenbacks  was  held  no  defense. 
P^.  8;  Lane  t.  Oluckauf,  28  CaL  288;  This  remedy  was  afforded  while  the 
Vilbac  V.  Biven,  id.  410 ;  Bankin  v.  courts  of  the  latter  state  held  that 
Demott,  61  P&  St  268b  legal  tender  notes  were  applicable  to 
A  debt  payable  "in  gold  or  its  equiv-  debts  payable  expressly  in  coined 
alent  in  lawful  money  of  the  U.  Sb"  money.  But  in  Massachusetts  the 
requires  payment  to  be  made  at  the  courts  held  that  the  benefits  of  the 
commercial  value  of  gold  when  due.  California  specific  contract  act  could 
Baker's  Appeal  59  Pa.  St  8ia  The  not  be  allowed.  Tufts  v.  Plymouth 
defendants  in  1866  bought  goods  from  Gold  M.  Ca,  14  Allen,  407. 
plaintifEB,  "  Liverpool  tests,  monthly  In  Ckx)ke  v.  Davis,  58  N.  Y.  81Q,  it 
shipments  from  Liverpool  to  Phila-  was  held  that  a  contract  to  deliver 
delphia,  ...  at  three  and  one-  or  receive  either  of  the  two  recog- 
fourth  cents  per  pound,  cash,  gold  nlzed  kinds  of  currency  at  a  price 
coin,  on  vessel  at  Philadelphia ; "  held  expressed  in  dollars  and  fractions  of 
to  be  payable  in  gold  or  its  equiva-  a  dollar,  or  at  a  specified  percentage, 
lent  Parties  could  take  themselves  is  to  be  construed  as  meaning  that 
out  of  the  operation  of  the  legal  ten-  the  price  is  payable  in  the  other  cur- 
der  law  after  its  passage  by  contract-  rency.  The  defendant  contracted  to 
ing  for  payment  in  coin  alone.  Frank  deliver  to  the  plaintiff's  assignor 
V.  Colhoun,  59  Pa  St  881.  See  Gk)v-  ''$10,000  current  funds  of  the  United 
emor.  Opinion  in  Besponse  to,  49  Ma  States  "  at  fifteen  cents  on  the  dollar 
216;  The  Emily  R  Souder,  8  Blatchf.  ten  months  after  date.  It  was  held 
837.  that  the  contract  was  to  deliver 
In  Glass  v.  Abbott  6  Bush,  622,  it  (10,000  legal  tender  notes  for  (1,500 
was  held  that  the  difference  in  value  in  coin ;  that  it  was  valid,  and  for  a 
between  gold  and  greenbacks  is  suffi-  breach  thereof  the  defendant  was 
cient  to  make  usury,  where  there  liable.  The  contract  was  so  con- 
wouKl  be  none  if  no  such  difference  strued,  because  otherwise  it  would 
existed.  But  see  Beinback  v.  Crab-  be  meaningles&  The  court  below 
tree,  77  BL  182.  construed  the  promise  of  fifteen  per 
Money  had  and  received  maintain-  cent  as  payable  also  in  legal  tenders, 
ablefor  proceeds  of  a  gold  bond  sold,  and  nonsuited  the  plaintiff  on  the 
and  recovery  may  be  had  of  such  ground  that  the  contract  was  void 
proceeds  at  its  value  in  paper  money,  for  want  of  consideration.  See  Smith 
Hancock  v.  Franklin  In&  Ca,  114  v.  McKinney,  22  Ohio  St  200 ;  also, 
Mass.  155.  Caldwell  v.  Craig,  22  Gratt  840 ;  Tur- 
in Carpenter  v.  Atherton,  28  How.  pin  v.  Sledd's  Ex*r,  28  id.  28a 
Pr.  808,  a  California  contract  pay-  The   subject  of  the  comparative 
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tion ;  ^  obtain  damages  for  torts  in  respect  to  it,  or  recover 
for  the  loss  of  it  as  an  element  of  damage ; '  and  by  that  stand- 
ard where  there  have  been  dealings  on  a  gold  basis  resulting 
in  an  indebtedness,'  or  an  indebtedness  payable  in  a  foreign 
coin  currency.*  And  to  insure  the  full  benefit  of  the  gold 
value  of  the  debt  or  liability,  judgment  in  coined  money  is 
authorized  and  required  to  be  rendered.* 

§211.  Effect  of  fluctuations  in  currency.  Where  there  are 
fluctuations  in  the  value  of  the  money  of  account,  or  of  the 
currency  in  which  the  commercial  business  of  a  country  is 
transacted,  allowances  have  sometimes  been  made.  These 
fluctuations  have  been  very  great,  and  are  always  liable  to 
occur  when  the  currency  is  paper.  A  promisor  has  a  right  to 
[334]  pay  in  the  currency  of  the  contract  at  par,  although 
depreciated,  if  he  pays  when  it  is  due ;  but  if  he  does  not,  and 
that  currency  is  money,  is  the  subsequent  depreciation  an  item 
of  legal  damages  to  the  creditor ;  or  if  it  subsequently  appreci- 
ates, is  the  increase  of  value  an  item  for  which  allowance  can 
be  made  against  him?  In  an  early  case  in  North  Carolina  the 
court  say:  "Where  the  currency  in  which  the  judgment  is  to 
be  given  is  equal,  sum  for  sum,  to  the  money  mentioned  in  the 

value  of  treasury  notes  and  coin  is  51  id.  425 ;  The  Emily  R  Soader,  8 

discussed   in   a    practical   way  by  Blatchf.  887;  a  G.,  17  WalL   666; 

Beatty,   G.   J.,  in   State  ▼.  Knitt-  Sheeban  ▼.  Dalrymple,  19  Mich.  289 ; 

8chnett»    4    Nev.    178    (1868).     See  Colton  v.    Dunham,  2   Paige,  267; 

Fabri  v.   Kalbfleisch,  52  N.  Y.  28 ;  Black  v.  Ward,  27  Mich.  191 ;  Oliver 

Kupfer  V.  Bank  of  Galena,  84  IlL  v.  Shoemaker,  85  Mich.  464 

328 ;  Trebilcock  v.  Wilson,  12  WaE  5  Bronson  ^.  Rodes,  7  Waa  229 ;  The 

687 ;  People  v.  Gook,  44  GaL  68a  Emily  R  Souder,  17  id.  666 ;  Trebil- 

1  Gooke  V.   Davis,  58  N.  Y.  818 ;  cock  v.  Wilson,  12  id.  687 ;  Dewing  v. 

Smith  V.  McKinney,  23  Ohio  St  200;  Sears,  11  id.  879;  Quinn  v.  Lloyd,  1 

Luling  V.  Atlantic  ML  Ins.   Ga,  80  Sweeney,  258;  Gurrier  v.  Davis,  111 

How.  Pr.  69.  Masa  480 ;  Independent  Ins.  Ga  v. 

*Sirapkinsv.  Low,  54  N.  Y.  179;  Thomas,  104  id.   192;    Ghisjiolm  v. 

Kellogg  V.  Sweeney,  46  id.  291 ;  The  Arrington,  48  Ala  610 ;  Kellogg  v. 

Vaughan  and  Telegraph,  14  WaU.  Sweeney,  46  N.  Y.  291;  Phillips  v. 

258 ;  Fabbri  v.  Kalbfleisch,  52  N.  Y.  Dugan,  21  Ohio  St  466 ;  Gheeapeake 

2a  Bank  v.  Swain,  29  Md.  488 ;  Atkinson 

'Hancock  v.  Franklin  Ins.  Ga,  114  v.  Glark,  69  Ga.  460.    See  Gist  v. 

Mass.  155.  But  see  Wright  v.  Jacobs,  Alexander,  15  Rich.  50;  Townsend  v. 

61  Ma  19.  Jennison,  44  Yt  815 ;  Qrund  v.  Pen- 

4  Ghrist  Ghurch  Hospital  v.  Fuech-  dergast,  58  Barb.  216^ 
sel,  54  Pa.  St  71 ;  Mather  v.  Kinike^ 
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bond,  the  jury  assess  damages  usually  for  the  detention  to  the 
amount  of  the  interest  accrued,  but  they  are  not  obliged  to 
assess  damages  to  that  amount  only.  If  upon  inquiry,  for  in- 
stance, they  find  that  one  pound  of  the  present  currency  of 
this  country  is  not  equal  to  one  pound  of  the  money  payable 
by  the  obligation,  whether  this  inequality  be  occasioned  by 
depreciation  or  any  other  cause,  and  though  the  money  men- 
tioned in  the  obligation  be  not  foreign  money,  they  may,  in 
the  assessment  of  damages,  increase  them  beyond  the  amount 
of  the  interest  so  as  to  make  the  damages  and  principal  equal 
in  value  to  the  principal  and  interest  mentioned  in  the  bond."  * 
But  whatever  may  be  the  rule  in  respect  to  a  mere  conven- 
tional money,  a  debt  or  liability  payable  in  a  legal  tender 
currency  may  always  be  discharged  in  that  currency  at  par, 
aJid  no  allowance  is  made  for  fluctuations  in  its  value.^ 

More  than  once  in  the  history  of  this  country  there  has  been 
a  conventional  and  fluctuating  paper  currency  in  general  use  as 
a  substitute  for  and  purporting  to  represent  the  denominations 
of  an  otherwise  ideal  legal  money.  During  the  prevalence  of 
such  currency  values  have  been  estimated  and  dealt  with  as 
though  this,  depreciated  money  were  their  legal  standard  and 
measure.  Questions  of  amount  have  arisen  out  of  such  trans- 
actions after  this  vicious  currency  had  passed  away,  and  [335] 
sums  agreed  to  be  paid  while  it  was  the  general  medium  of  ex- 
change, and  magnified  in  consequence  of  its  depreciation,  have 
been  demanded  when  payment  could  be  exacted  in  the  pure, 
legal  currency.  Scaling  laws  have  then  been  enacted  as  the 
only  relief  against  the  injustice  and  inequality  of  interpreting 
the  inflated  language  of  value  which  a  depreciated  currency 
had  popularized  by  the  actual  legal  standard  subsequently 

1  AnonymouSy  1  Hayw.  It,  and  Eq.  been  equal  to  one  dollar  when  the 

by  Batt  854.    In  a  note  to  this  case  contract  was  made,  and  one  dollar 

it  18  stated  that  there  were  at  the  same  now  being  equal   to   ten  shillings. 

term  several  cases  of  assumpsit  for  See  Taliaferro  v.  Minor,  1  Call,  456 ; 

currency  more  depreciated   at  the  Massachusetts  Hospital  v.  Provincial 

time  of  the  contract  than  it  is  now,  Ins.  Co.,  25  Up.  Can.  Q.  B.  618. 

and  according  to  the  direction  of  the  s  See  Faw  ▼.  MarsteUer,  3  Cranch,  10> 

court  the   plaintiff   recovered  only  29 ;  Downman  v.  Downman,  1  Wash. 

the  real  value  in  the  present  currency,  (Ya.)  26 ;  Higgins  v.  Bear  River,  etc. 

the  sum  demanded  being  reduced  '  Co.,  27  Cal  158 ;  Metropolitan  Bank 

one-sixth, —  twelve  shillings  having  v.  Van  Dyck,  27  N.  Y.  400. 
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brought  into  practical  use.  This  mode  of  relief  was  resorted 
to  in  the  late  insurgent  states  after  the  rebellion  where  the 
notes  of  the  confederacy  had  necessarily  been  the  only  circulat- 
ing medium ;  and  until  the  subject  was  considered  in  the  su- 
preme court  of  the  United  States  scaling  acts  were,  by  the 
decisions  of  several  of  the  state  courts,  regarded  as  essen- 
tial to  protect  debtors  from  the  enforcement  of  contracts 
made  with  reference  to  the  depreciated  currency  from  liability 
to  pay  an  equal  sum  in  the  lawful  currency  of  the  United 
States.^ 

1  In  Omohundro  v.  Crump,  18  by  statute,  parol  evidence  that  the 
Gratt;  703,  Jc^rnes,  J.,  said,  in  respect  parties  intended  to  use  them  in  a 
to  notes  made  in  Virginia  in  Novem-  sense  different  from  their  meaning, 
ber,  1861,  payable  in  one,  two  and  though  it  was  stiU  the  customary  and 
three  years :  "  The  act  of  March  8,  popular  meaning,  is  not  admissible.^ 
1866,  provides  that  in  any  action  1  Oreenleaf  Ev.  §  280.  See  also  Smith 
founded  on  any  contract,  express  or  v.  Walker,  1  Call,  24 ;  Commonwealth 
implied,  made  and  entered  into  be-  v.  Beaumarchais,  8  Call,  107.  We 
tween  the  Ist  day  of  January,  1862,  need  not  decide  whether  such  evi- 
and  the  10th  day  of  April,  1866,  it  dence  could  have  been  received  in 
shall  be  lawful  for  either  party  to  this  case,  because  it  is  expressly  stated 
show  by  parol  or  other  relevant  evi-  in  the  facts  agreed  that  there  was  no 
dence  what  was  the  true  understand-  actual  agreement 
ing  and  agreement  of  the  parties,  *' It  is  contended,  however,  that  the 
either  expressed  or  to  be  implied,  as  law  will  imply  an  agreement  under 
to  the  kind  of  currency  in  which  it  the  circumstances  of  this  case  to  ac- 
was  to  be  fulfilled  or  performed,  or  cept  confederate  money  in  payment 
in  reference  to  which  as  a  standard  of  the  note  on  which  the  action  is 
of  value  it  was  made  and  entered  founded.  The  argument  is  that  the 
into.  This  case  does  not  come  within  note,  having  been  made  after  the 
the  provisions  of  that  act,  because  establishment  of  the  confederate 
the  note  was  made  before  the  Ist  day  states,  must  be  considered  as  made 
of  January,  1862w  It  is  doubtful,  to  with  reference  to  the  actual  currency 
say  the  least,  whether  parol  evidence  of  those  states ;  and  that  as  confed- 
of  the  actual  understanding  and  erate  notes  were  the  actual  cur- 
agreement  of  the  parties  as  to  the  rency  in  those  states  at  the  time  the 
kind  of  currency  in  which  a  contract  note  became  payable  it  was  payable 
is  to  be  fulfilled,  which  is  expressed  in  that  currency.  It  must  be  re- 
to  be  payable  in  'dollars'  generaUy,  membered,  however,  that  confederate 
would  be  admissible,  independently  notes  were  never  made  a  legal  tender, 
of  the  provisions  of  that  act  The  They  were  never  the  lawful  money 
word  'dollars'  has  a  definite  signifi-  of  the  country,  but  only  a  substitute 
cation  fixed  by  law,  and  it  is  laid  for  money  like  bank  notes.  Gold  and 
down  that  'when  the  words  have  a  silver  were  the  lawful  money  of  tho 
known  legal  meaning,  such  for  ex-  confederate  states  at  the  time  this 
ample  as  measures  of  quantity  fixed  note  was  made,  and  also  at  the  time 
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In  1868  a  case  from  Alabama  brought  this  subject  [336] 
before  the  federal  court  of  last  resoi*t.  The  question  was, 
"  Whether  evidence  can  be  received  to  prove  that  a  promise, 
made  in  one  of  the  insurgent  states,  and  expressed  to  be  for 
the  payment  of  dollars,  without  qualifying  words,  was  in  fact 
made  for  the  payment  of  any  other  than  lawful  dollars  of  the 
United  States?"  "It  is  quite  clear,"  said  Chase,  C.  J.,  de- 
livering the  opinion  of  the  court,  "  that  a  contract  to  pay  dol- 
lars, made  between  citizens,  of  any  state  of  the  Union,  while 
maintaining  its  constitutional  relations  with  the  national  gov- 
ernment, is  a  contract  to  pay  lawful  money  of  the  United 
States,  and  cannot  be  modified  or  explained  by  parol  evidence. 
But  it  is  equally  clear,  if  in  any  other  country,  coins  or  notes 
denominated  dollars  should  be  authorized  of  different  value 
from  the  coins  or  notes  which  are  current  here  under  that 
name,  that,  in  a  suit  upon  a  contract  to  pay  dollars,  made  in 
that  country,  evidence  would  be  admitted  to  prove  what  kind 
of  dollars  were  intended ;  and,  if  it  should  turn  out  that  for- 
eign dollars  were  meant,  to  prove  their  equivalent  value  in 
lawful  money  of  the  United  States.  Such  evidence  [337] 
does  not  alter  or  modify  the  contract.  It  simply  explains,  an 
ambiguity,  which,  under  the  general  rules  of  evidence,  may 
be  removed  by  parol  evidence.  We  have  already  seen  that 
the  people  in  the  insurgent  states,  under  the  confederate  gov- 
ernment, were,  in  legal  contemplation,  substantially  in  the 
same  condition  as  inhabitants  of  districts  of  a  country  occu^ 

it  became  payable,  according  to  the  to  circulate.    A   contract  made  in 

proTiflioDB  of  the  act  of  the  congress  Richmond  before  the  war  for  the  pay- 

of    the    United    States,    expressly  ment  of  so  many  dollars  would  not 

adopted  by  the  congress  of  the  con-  have  been  deemed  payable  in  bank 

federate   Btate&     The   principle    of  notes,  though  bank  notes  were  then 

public  law  relied  on  by  the  counsel  the  common  and  practically  the  ex- 

for  the  appellant^  and  quoted  from  elusive  currency.     And  so  in  this 

Story,  Confl.,  §  242,  presumes,  in  the  case,  if  we  apply  to  the  confederate 

absence  of  evidence  to  the  conti-ary,  states  the    principle  relied  on,  the 

that  every  contract  is  made  with  ref-  note  must  be   deemed   payable   in 

erenoe   to  the  lawful  currency    of  specie,  which  was  the  lawful  money 

the  country  in  which  it  is  entered  of  the  confederate  states  at  the  time 

inta    It  does  not  presume  it  to  be  it  became  payable."    Boulware   v. 

made  with  reference  to  any  substitute  Newton,  18  Gratt  708 ;  Hansbrough 

for  any  currency  which  may  happen  v.  Utz,  75  Va.  959. 
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pied  and  controlled  by  an  invading  belligerent.  The  rules 
which  wotdd  apply  in  the  former  case  would  apply  in  the 
latter ;  and  as,  in  the  former  case,  the  people  would  be  re- 
garded as  subjects  of  a  foreign  power,  and  contracts  among 
them  be  interpreted  and  enforced  with  reference  to  the  con- 
ditions imposed  by  the  conqueror,  so  in  the  latter  case,  the 
inhabitants  must  be  regarded  as  under  the  authority  of  the 
insurgent  belligerent  power  actually  established  as  the  gov- 
ernment of  the  country,  and  contracts  made  with  them  must 
be  interpreted  and  enforced  with  reference  to  the  condition 
of  things  created  by  the  acts  of  the  governing  power.  It  is 
said,  indeed,  that  under  the  insurgent  government  the  word 
dollar  had  the  same  meaning  as  under  the  government  of  the 
United  States ;  that  the  confederate  notes  were  never  made 
a  legal  tender ;  and,  therefore,  that  no  evidence  can  be  re- 
ceived to  show  any  other  meaning  of  the  word  when  used  in  a 
contract.  But,  it  must  be  remembered  that  the  whole  con- 
dition of  things  in  the  insurgent  states  was  matter  of  fact 
rather  than  matter  of  law,  and  as  matter  of  fact,  these  notes, 
payable  at  a  future  and  contingent  day,  which  has  not  arrived 
and  can  never  arrive,  were  forced  into  circulation  as  dollars, 
if  not  directly  by  the  legislation,  yet  indirectly  and  quite  as 
effectually  by  the  acts  of  the  insurgent  government.  Con- 
sidered in  themselves,  and  in  the  light  of  subsequent  events, 
these  notes  had  no  real  value,  but  they  were  made  current  as 
dollars  by  irresistible  force.  They  were  the  only  measure  of 
value  which  the  people  had,  and  their  use  was  a  matter  of  al- 
most absolute  necessity.  And  this  gave  them  a  sort  of  value, 
insignificant  and  precarious  enough,  it  is  true,  but  always  hav- 
ing a  suflBciently  definite  relation  to  gold  and  silver,  the  uni- 
versal measures  of  value,  so  that  it  was  always  easy  to  ascer- 
tain how  much  gold  and  silver  was  the  real  equivalent  of  a 
SU171  expressed  in  this  currency.  In  the  light  of  these  facts, 
it  seems  hardly  less  than  absurd  to  say  that  these  dollars  must 
[338]  be  regarded  as  identical  in  kind  and  value  with  the  dol- 
lars which  constitute  the  money  of  the  United  States.  We 
cannot  shut  our  eyes  to  the  fact  that  they  were  essentially 
different  in  both  respects;  and  it  seems  to  us  that  no  rule  of 
evidence  properly  understood  requires  us  to  refuse,  under  the 
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circumstances,  to  admit  proof  of  the  sense  in  which  the  word 
dollar  is  used  in  the  contract  before  us."  ^ 

The  presumption  from  the  promise  to  pay  dollars  was  [339] 
that  dollars  of  lawful  money  were  meant.^  But  this  presump- 
tion was  reversed  by  the  provisions  of  the  scaling  laws  enacted 
in  some  states.  Payments  actually  received  by  the  creditor 
in  confederate  notes  were  held  valid.'  But  it  was  held  in  some 
of  the  southern  states  that  payments  received  by  an  agent  or 
trustee  in  such  currency  would  not  have  effect  as  such.*  In 
Tennessee,  North  Carolina  and  Georgia,  however,  it  was  held 
that  a  sheriff  is  authorized  to  receive,  in  the  absence  of  instruc- 
tions to  the  contrary,  whatever  kind  of  money  is  passing  cur- 
rently in  the  payment  of  debts  of  the  same  character  as  that 
which  be  has  to  collect,  subject  to  the  limitation  that  he  would 
not  be  warranted  in  receiving  any  currency  so  depreciated  as 
to  amount  to  notice  that  the  creditor  would  not  accept  it.* 

^Thorington  v.  Smith,  8  WalL  1.  Robinson  v.  International  L.  Afis.  So- 

See  Hanauer  ▼.  Woodruff,  15  id.  448 ;  ciety,  eta,  42  N.  Y.  54 ;  Bank  of  Old 

Confederate  Note  Case,  19  id.  548 ;  Dominion  v.  McVeigh,  20  Gratt  457 ; 

Gavinzel  v.  Crump,  22  id.  308 ;  Ef-  AUey  v.  Rogers,  19  id.  866. 

finger  t.  Kenney,  115  U.  S.  566,  and  Executors  or  administrators  and 

cases  cited ;  Bailey  v.  Stroud,  26  W.  other  trustees  who  were  clothed  with 

Va.  614;  Chalmers  v.  Jones,  28  S*  C.  the  legal  title  to  claims  due  the  es- 

4A8.  tates    they    represented    discharged 

If  payment  is  made   in  a  depre-  debtors  thereto  by  receiving  payment 

oiated  currency  which  is  not  legal  in  confederate  currency  in  the  ab- 

tender  a  promise  to  make  good  the  sence  of  fraud  or  collusion.  Trustees 

depreciation  is  founded  on  a  valuable  of  Howard  College  v.  Turner,  71  Ala. 

consideration ;    but  it  is    otherwise  429,  and  cases  cited ;  Hyatt  v.  McBur- 

where  payment  is  made  in  what  the  ney,  18  S.  C.  199.  .But  it  was  not  so 

law  designates  as  money.   KcElderry  in  the  case  of  oni!^  whose  authority 

V.  Jones,  67  Ala.  20a  was  special,  as  an  agent  or  attorney. 

-  Id. ;  Wilcozen  v.  Reynolds,  46  Ala.  Ferguson  v.  Morris,  67  Ala.  889. 

529;  Taunton  v.  Mclnnish,  id.  619;  «Atkin  v.  Mooney,PhU.  (N.  C.  L.) 

Neeley  v.  McFadden,  2  S.  C.   169 ;  32 ;  Emerson  v.  Mallett,  Phil.  Eq.  286 ; 

Williamson  v.  Smith,  1  Cold.  1.  Turner  v.  Collier,  4  Heisk.  (Tenn.)  89 ; 

'Ponder  V.  Scott,  44  Ala.  241.  Boyd  v.  Sales,  89  6a.  74;   King  v. 

4  Scruggs  V.  Luster,  1  Heisk.  (Tenn.)  King,  87  id.  205 ;  Campbell  v.  Miller, 

150;  Whitley  ▼.  Moseley,  46  Ala.  480.  38  id.  804;  Hutchins  v.  Hullman,  84 

See  Williams  ▼.  Campbell,  46  Miss.  Ga.  846 ;  Neely  v.  Woodward,  7  Heisk. 

57 ;  Powell  v.  Knighton,  43  Ala.  626 ;  (Tenn.)  495.  See  Van  Vaoter  v.  Brew- 

Fretz  T.  Stover,  22  WalL  198;   also  ster,  1  Sm.  &  M.  400. 
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Section  2. 

pab  and  bate  of  bxohanob. 

§  212.  Par  of  exchange.  There  is  no  common  or  inter- 
national unit  of  value ;  hence  the  business  and  commerce  of 
the  world  are  conducted  in  many  kinds  of  money.  It  often 
becomes  necessary,  therefore,  to  enforce  the  collection  of 
debts  incurred  or  contracted  in  one  currency  by  resort  to 
courts  whose  judgments  are  rendered  in  another;  and  the 
gold  and  silver  coins  of  one  country  often  circulate  as  money 
in  other  countries  and  are  current  at  their  value,  which  is 
[340]  capable  of  equivalent  expression  in  the  local  currency. 
Whatever  the  coinage,  a  like  amount  of  these  precious  metals 
will,  in  all  forms  of  coined  money,  be  of  like  intrinsic  value, 
depending  for  its  equality  on  weight  and  fineness.  An 
amount  stated  in  one  currency  which  is  an  equivalent  for 
the  same  value  expressed  in  another  is  the  par  of  exchange ; 
it  is  a  literal  translation  of  the  language  of  value  in  one 
country  or  currency  into  that  of  equal  value  in  another.  The 
true  par  of  exchange  between  two  countries  is  the  equivalent 
of  a  certain  amount  of  the  currency  of  one  in  the  currency  of 
the  other,  supposing  the  currency  of  both  to  be  at  the  precise 
weight  and  purity  fixed  by  their  respective  mints ;  ^  or  in 
other  words,  it  is  the  amount  which  the  standard  coin  of 
either  country  would  produce  when  coined  at  the  mint  of 
the  other.' 

1  McCulloch's  Com.  Dia,  tit  Par  of  standard  of  the  respective  countries. 
Exchange.  Cunningham  on  Bills,  417 ;  Story  on 

2  Commonwealth  v.  Haupt,  10  Al-  Bills,  §  80.  Marius  says :  '  Pairj  as 
len,  88.  In  a  work  of  much  merit  the  French  caU  it,  'is  to  equalize, 
on  Negotiable  Instruments,  by  Mr.  match  or  make  even  the  money  of 
Daniel,  the  par  of  exchange  is  thus  exchange  from  one  place  with  that 
explained,  voL  2^  §§  1442, 1448 :  "  By  of  another  place ;  when  I  take  up  so 
the  par  of  exchange  is  meant  the  much  money  for  exchange  in  one 
precise  equality  of  any  given  sum  of  place  to  pay  the  just  value  thereof 
money  in  the  coin  or  currency  of  one  in  another  kind  of  money  in  another 
country  and  the  like  sum  in  the  coin  place,  without  having  respect  to  the 
or  currency  of  another  country  into  current  of  exchange  for  the  same, 
which  it  is  to  be  exchanged,  regard  but  only  to  what  the  moneys  are 
being  had  to  the  fineness  and  weight  worth.'  Marius  on  Bill8»  4,  It  is 
of  the  coins  as  fixed  by  the  mint  necessary  to  this  purpose  to  ascer- 
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The  par  of  exchange  is  the  measure  of  damages  only  [841] 
when  the  sum  for  which  it  is  substituted  as  an  equivalent 
would  be  such  if  judgment  could  be  taken  in  the  same  cur- 
rency as  that  in  which  the  debt  exists.  It  is  the  measure 
where  there  is  no  question  of  the  rate  of  exchange,  and  the 

tsm  the  intrinsic  values  of  the  dif-    at  which  an  ounce  of  gold  in  En- 
ferent  coins ;  and  then  it  is  a  matter    gland  would  purchase  an  ounce  of 
of  arithmetical  computation  to  ar-    gold  in  France,  is  25.81^.    But  the 
rive  at  the  amount  of  one  which    commercial  exchange  —  that  is,  the 
will  be  the  exact  equivalent  of  a    price  at  which  bills  on  London  would 
certain   amount  of   the  other  into    sell  on  the  Paris  exchange — is  25 
which  it  is  to  be  exchanged.    When    francs,  25  cents,  showing  that  gold 
this  has  been  accomplished  and  the    is  0.80  per  cent  dearer  in  Paris  than 
exact  equivalent  of  a  certain  amount    in  London.    Tables  have  been  con- 
in  one  currency  has  been  ascertained    structed  to  show  the  results  of  each 
in  another,  should  it  be  desired  to    fluctuation  in  the  premium  of  gold 
transmit    such    amount    from   one    in  Paris  and  Amsterdam  (Gilbert  on 
country  to  another,  the  rate  of  ex-    Banking,  424) ;  and  in  Cunningham 
change  between  the  countries  wiU    on  Bills  it  is  said:    By  the  par  of 
be  added  to  or  subtracted  from  such    exchange  is  meant  the  precise  equal- 
amount,  accordingly  as  the  course    ity  between   any  sum  or  quantity 
of  exchange  is  in  favor  of  the  one    of  English  money  and  the  money 
country  or  the  other.    So  the  par    of  a  foreign  country  into  which  it 
of  exchange  is  the  equivalency  of    is  to  be  exchanged,  regard  being  had 
amounts    in    different    currencies,    to  the  fineness   as   well   as  to  the 
while  the  rate  of  exchange  is  the    weight  of   each.    When   Sir   Isaac 
difference   between   these  amounts    Newton  had  the  inspection  of  the 
at  different  places.    Gilbert  remarks    English  mint  he  made,  by  order  of 
on  this  subject^  in  his  Treatise  on    council,  assays  of  a  great  number  of 
Banking :    *  The    real    par    of    ex-    foreign  coins  to  know  their  intrinsic 
change  between   two   countries   is    values  and  to  calculate  thereby  the 
that  by  which  an  ounce  of  gold  in    par  of  exchange  between  England 
one  comitry  can  be  replaced  by  an    and  other  countries,  of  which  a  table 
oance  of  gold  of  equal  fineness  in    is   given   by  Dr.    Arbuthnot    And 
the  other  country.    In  England  gold    he  says  you  may  thereby  judge  the 
is  the  legal  tender,  and  its  price  is    balance  of  trade,  as  well  as  the  dis- 
fixed  at  £8  17jt.  lO^d  per  ounce.    In    temper  of  a  patient  by  the  pulse. 
France  silver  is  the  currency,  and    And  this,  it  seems,  induced  Mons. 
gold,  like  other  commodities,  fluctu-    Datol,  in  a  late  book,  entitled  Re- 
ates  in  price  according  to  supply   flections  Politique  sur  lea  Finances, 
and  demand.    Usually   it   bears   a    to  foUow  the  same  path  in  calculat- 
premiam  or  agio,*    In   the  above    ing  the  par  of  exchange,  and  to  say 
quotation  the  premium  is  stated  to    that  the  balance  of  trade  may  be 
^  7  per  miUe;  that  is,  it  would  re-    thereby  as  weU  judged  of   as  the 
^^re  1,007  francs  in  silver  to  pur-    weather  by  a  barometer."    Gilbert 
chase  1,000  francs  in  gold.    At  this    on  Banking,  417. 
price  the  natural  exchange^  or  that 
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only  inquiry  is  what  is  the  equivalent  amount  in  our  currency 
to  that  found  due  in  a  foreign  currency. 

The  nominal  par  based  on  the  equality  in  value  of  gold  or 
silver,  whether  in  foreign  or  domestic  coins,  by  the  universal 
standard,  may  not  be  the  real  par  if  the  money  of  the  former 
be  not  gold  and  silver  of  the  standard  value,  or  if  it  be  some 
depreciated  substitute.  Then  it  may  be  a  question  whether 
the  creditor  is  entitled  to  judgment  for  an  equivalent  accord- 
ing to  the  real  par,  or  whether  he  must  accept  as  an  equiva- 
lent the  nominal  par.  Judge  Story  says,  "if  a  note  were 
made  in  England  for  £100  sterling,  payable  in  Boston,  if  a 
suit  were  brought  in  Massachusetts,  the  party  would  be  en- 
titled to  recover  .  .  .  the  established  par  of  exchange 
[342]  by  our  laws.  But  if  our  currency  had  become  de- 
preciated by  a  debasement  of  our  coinage,  then  the  deprecia- 
tion ought  to  be  allowed  for,  so  as  to  bring  the  sum  to  the 
real  par,  instead  of  the  nominal  par."'  And  for  the  same 
reason,  if  the  money  in  which  the  debt  was  incurred  were  de- 
preciated, an  allowance  by  way  of  deduction  should  be  made 
in  ascertaining  the  equivalent  in  a  currency  of  gold  and  silver 
of  standard  value.  There  being  no  statute  fixing  for  general 
purposes  a  legal  par  of  exchange,  the  rule  which  is  established 
by  the  best  authorities  is  that  in  rendering  judgment  in  a  dif- 
ferent currency  it  should  be  given  for  such  sum  as  approxi- 
mates most  nearly  to  the  value  of  the  amount  contracted  for.- 

§  213.  Rate  of  exchange.  Where  the  debt  is  not  only  pay- 
able in  the  currency  of  a  foreign  country,  but  is  expressly  or 
by  implication  also  payable  there,  and  not  having  been  paid 
is  sued  in  this  country,  the  creditor  is  entitled  to  the  money 
of  the  forum  to  a  sum  equal  to  the  value  of  the  debt  at  the 
place  where  it  should  have  been  paid.  Where  the  creditor 
sues  the  law  ought  to  give  him  just  as  much  as  he  would  have 
had  if  the  contract  had  been  performed,  just  what  he  must  pay 

» Story's  Ck)nf.  Laws,  §  310.  Gary  v.  Courtenay,  108  Mass,  816; 

2  Benners  v.  Clemens,  58  Pa.  St  24 ;  Swanson  v.  Cooke,  30  How.  Pr.  385 ; 

Bobinson  v.  Hall,  28  How.  Pi\  342;  a  C,  45  Barb.  574;  8  Kent's  Com. 

Pollock  V.  Colglazure,  Sneed  (Ky.),  116,  note ;   The  Vaughan  and  Tele- 

2;  Comstock  v.  Smith,  20  Mich.  338;.  graph,  14  Wall  258;  Story's  Confl. 

Reiser   v.    Parker,    1    LoweH,    262;  Laws,  §§  310,  811 ;  Scott  v.  Bevan,  2 

Hawes   v.  Woolcock,  26  Wis.  629 ;  R  &  Ad.  7a 
Jelison  v.  Lee,  8  Woodb.  &  M.  368: 
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to  remit  the  amount  of  the  debt  to  the  country  where  it  was 
payable.  Hence  he  is  entitled  to  recover  according  to  the  rate 
of  exchanore  between  the  two  countries  at  the  time  of  the  trial.^ 


I  Marburg  v.  Marbnrg,  26  Md.  8 
WatBon  ▼.  Brewster,  1  Pa.  St.  881 
Hawes  v.  Wooloock,  28  Wis.  629 
Allshouse  ▼.  Ramsay,  6  Whart  C81 
JetisoD  ▼.  Lee,  8  Woodb.  &  11  868 
NickersoD  ▼.  Soesmaii,  08  Masa  864 


in  the  country  where  it  ought  to  be 
paid.  It  seems  to  me  that  this  doc- 
trine is  founded  on  the  true  princi- 
ples of  reciprocal  justice.  The  ques- 
tion, therefore,  in  all  cases  of  this 
sort,  where  there  is  not  a  known  and 


Capron  v.  Adams,  28  Md.  529 ;  Gush-  settled  commercial  usage  to  govern 

iog  T.  Wells,  98  Mass.  560 ;  Smith  ▼.  them,  seems  to  me  to  be  rather  a 

Shaw,  2  Wash.  CL  0. 167 ;  Stringer  ▼.  question  of  fact  than  of  law.  In  cases 

Coombs,  62  Ma  160 ;  Grant  ▼.  Healey,  of  accounts  and  of  advances,  the  ob- 

8  Sama  523 :  Benners  ▼.  Clemens,  58  ject  is  to  ascertain  where,  according 

Pa.  St  24;  WoodhuU  v.  Wagner,  1  to  the  Intention  of  the  parties,  the 

Baldw.  296 ;   Wood  v.  Watson,  58  balance  is  to  be  repaid  —  in  the  coun- 

Me.  SCO;  Del^gal  ▼.  Naylor,  7  Bing.  try  of  the  creditor  or  of  the  debtor. 

460;  Gash  v.  Kennion,  11  Yes.  814;  In  Lanusse  v.  Baker,  3  Wheat  101, 

Lee  V.  Wilcocks,  5  S.  &  H.  48 ;  Scott  147,  the  supreme  court  of  the  United 

V.  Bevan,  2  K  &  Ad.  78,  and  note;  States  seem  to  have  thought  that 

Ekins  V.  East  India  Ca,  1  P.  Wms.  where  money  is  advanced  for  a  per- 

395;  Lanusse  V.  Barker,  8  Wheat  101.  son  in   another  state,  the   implied 

[843]    InGrantv.  Healey,  supra,  the  undertaking  is  to  replace  it  in  the 

opinion  places  the  law  on  this  sub-  country  where  it  is  advanced,  unless 

ject  in  a  clear  lights  and  answers  that  conclusion  is  repelled  by  the 

with  great  force  the  contrary  decis-  agreement  of  the  parties  or  by  other 

ions  in  Massachusetts  and  New  York  controlling   circumstancea     .     .     . 

which  are  cited  in  the  discussion.  In  relation  to  mere  balances  of  ac- 

"I  take  the  general  doctrine  to  be  count  between  a  foreign  factor  and 

clear,**  aaid  the  learned  judge,  "  that  a  home   merchant,  there   may   be 

whenever  a  debt  is  made  payable  in  more  difficulty  in  ascertaining  where 

one  country,  and  is  afterwards  sued  the  balance  is  reimbursable,  whether 

for  in  another  country,  the  creditor  where  the  creditor  resides  or  where 

is  entitled  to  receive  the  fuU  sum  the  debtor  resides.    Perhaps  it  will 

neccasary  to  replace  the  money  in  be  found,  in  the  absence  of  all  con- 

^  country  where  it  ought  to  have  trolling  circumstances,  the  truest  rule 

^n  paid,  with  interest  for  the  de-  and  the  easiest  in  its  application  is 

^7;  for  then  and  then  only  is  he  tliat  advances  ought  to  be  deemed 

fully  indemnified  for  the  violation  of  reimbursable  at  the  place  where  they 

the  contract    In  every  such  case  the  are   made,,  and  sales  of  goods  ac- 

plaintiff  is  therefore  entitled  to  have  counted  for  at  the  place  where  they 

the  debt  due  to  him  first  ascertained  are  made  or  authorized  to  be  made. 

at  the  por  of  exchange  between  the  .  .  .  (Consequa  t.  Fanning,  3  John& 

two  countries,  and  then  to  have  the  Ch.  587,  610 ;  a  C,  17  Johna  511.)  .  .  . 

^te  of  exchange    between    these  I  am  aware  that  a  difiFerent  rule,  in 

^ontries  added   to   or    subtracted  respect  to  balances  of  account  and 

fn)ni  the  amount,  as  the  case  may  re-  debts  due  and  payable  in  a  foreign 

^Qire,  in  order  to  replace  the  money  country,  was  laid  down  in  Martin  y. 

You  1—27 


418         PECUNIARY  REPRESENTATIVE  OF  VALUE.  [§  213. 

Franklin,  4  Johns.  125,  and  Scofield  foundation  for  the  rule  that  interest 
V,  Day,  30  Johns.  102,  and  tliat  it  has  is  payable  according  to  the  law  of 
been  followed  by  the  supreme  court  the  place  where  the  contract  is  to  be 
of  Mas8achusef;ts  in  Adams  v.  Cordis,  performed,  except  it  be  the  very  same 
8  Pick.  200.    It  is  with  unaffected  on  which  a  like  claim  may  be  made 
diffidence  that  I  venture  to  express  as   to  the  principal,  viz.,  that  the 
a  doubt  as  to  the  correctness  of  the  debtor  undertakes  to  pay  there,  and 
decisions  of  these  learned  courts  upon  therefore  is  bound  to  put  the  cred- 
this  point    It  appears  to  me  that  the  itor  in  the  same  situation  as  if  he  had 
reasoning  in  the  4  Johna  125,  which  punctually  complied  with  his  con- 
constitutes  the  basis  of  the  other  de-  tract  thera    It  is  suggested  that  the 
cisions,  is  far  from  being  satisfac-  case  of  bills  of  exchange  stands  upon 
tory.    It  states  very  properly  that  the  a  distinct  ground,  that  of  usage,  and 
court  have  nothing  to  do  with  in-  is  an   exception  fi*om  the  general 
quiiies  into  the  disposition  which  the  doctrine.     I  think  otherwise;     The 
creditor  may  make  of  his  debt  after '  usage  has  done  nothing  more  tlian 
the  money  has  reached  his  hands ;  ascertain  what  should  be  the  rate  of 
and  the  court  are  not  to  award  dam-  damages  for  a  violation  of  the  con- 
ages  upon  such  uncertain  calcula-  tract  generally,  a  matter  of  conven- 
tions as  to  the  future  disposition  of  ience  and  daily  occurrence  in  busi- 
it    But  that  is  not,  it  is  respectfully  neas,  rather  than  to  have  a  fluctuating 
submitted,  the  point  in  controveray.  standard  dependent  upon  the  daily 
The  question  is  whether,  if  a  man  rates  of  exchange;  exactly  for  the 
has  undertaken  to  pay  a  debt  in  one  same  reason  that  the  rule  of  deduct- 
country,  and  the  creditor  is  com-  ing  one-third  new  for  old  is  applied 
pelled  to  sue  him  for  it  in  another  to  cases  of  repairs  of  ships,  and  the 
[844]  country,  where  the  money  is  of  deduction  of  one-third  from  the  g^ross 
less  value,  the  loss  is  to  be  borne  by  freight  is  applied  in  cases  of  ^n- 
the  creditor,  who  is  in  no  fault,  or  by  eral  average.    It  cuts  off  all  minute 
the  debtor,  who  by  the  breach  of  his  calculations  and  inquiries  into   evi- 
coutracthas  occasioned  the  loss.  The  dence.    But  in  cases  of  bills  of  ex- 
loss  of  which  we  here  speak  is  not  a  change   drawn    between    countries 
future  contingent  losa     It  is  posi-  where  no  such  fixed  rate  of  dam- 
tive,  direct,   immediate.     The  very  ages  exists,  the  doctrine  of  dama^rea 
rate  of  exchange  shows  that  the  very  applied  to  the  contract  is  precisely 
sum  of  money  paid  in  one  country  is  that  which  is  sought  to  be  applied  to 
not  au  indemnity  or  equivalent  for  the  case  of  a  common  debt  due  and 
it  when  paid  in  another  country,  to  payable  in  another  country ;  that  Is 
which  by  the  default  of  the  debtor  to  say,  to  pay  the  creditor  the  exact 
the  creditor  is  bound  to  resort    Sup-  sum  which  he  ought  to  have  received 
pose  a  man  undertakes  to  pay  an-  in  that  country.    That  is  sufficiently 
other  |10,000  in  China,  and  violates  clear  from  the   case  of  Mellish    v. 
his  contract,  and  then   he  is  sued  Simeon,  2   H.  Black.  878,  and   the 
therefor  in  Boston,  when  the  money  whole  theory  of  re-exchange.*'     See 
if  duly  paid  in  China  would  be  worth  Lodge  v.  Spooner,  8  Gray,  166 ;  Hus* 
at  the  very  moment*twenty  per  cent,  sey  v.  Farlow,  9  Allen,  2ft8 ;  Bush  v. 
'more  than  it  is  in  Boston;  what  com-  Baldrey,  11  id.  897;  Weed  v.  Miller, 
pensation  is  it  to  the  creditor  to  pay  1  McLean,  428 ;  Grutacup  ▼•  Woul- 
him  the  |10,000  at  par  in  Boston?  luise,  2  id.  581. 
Indeed  I  do  not  perceive  any  just 
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Seotion  1. 

PAYMENT. 

§  214.  What  is ;  modes  of  making.  Payment  is  the  [345] 
actual  performance  of  an  agreement  or  duty  to  pay  money.' 
It  is  distinguishable  from  accord  and  satisfaction,  and  from 
release;  it  is  strict  performance  in  respect  to  a  debt,  accord- 
ing to  the  literal  and  substantial  import  of  the  contract  by 
virtue  of  which  it  was  incurred ;  accord  a  nd  satisfaction  is  the 
adoption  by  mutual  consent  and  the  doing  of  some  other  act 
as  a  substitute;  release  is  a  renunciation  of  the  contract  or  lia- 
bility, whereby  performance  is  waived.  But  accord  and  sat- 
isfaction is  a  payment  ^i^&  modo;  and  a  release,  as  it  must  be 
founded  on  an  actual  consideration  shown  or  implied,  is  to  the 
extent  of  such  consideration  a  payment  or  satisfaction.^ 

Payment  includes  the  transfer  by  the  debtor  to  the  creditor 
and  the  receipt  by  the  latter  of  money  or  something  else  of 
value  accepted  by  him  as  representing  money.  Ordinarily 
the  debtor  must  seek  the  creditor  to  pay  him.*  If  there  is  no 
agreement  on  the  subject  the  purchase-price  of  property  is 
payable  at  the  office  of  the  vendors,  to  their  agents  or  to  them 
in  person.*  But  if  the  place  of  payment  is  designated  and  the 
presence  of  the  payee  is  necessary,  he  must  attend ;  and  if 
either  of  two  places  is  agreed  upon  he  must  select,  and  there 
is  no  default  until  he  has  done  so.^  If  the  creditor  refuses  to 
receive  payment  at  the  place  appointed  by  him  and  does  not 
inform  his  debtor  of  a  purpose  to  require  it  to  be  made  else- 
where, he  waives  the  right  to  payment  at  another  than  the 

I'^OriginaUy  payment  was  the  per-  Curdy   v.   Middleton,  82  Ala.  ]31; 
f  ormance  of  a  promise  to  pay  money  Wharton  v.  King,  69  id.  365. 
at  the  time  and  in  the  manner  re-  ^  See  Bottomley  ▼.  Nuttall,  5  C.  3« 
quired  by  the  terms  of  the  contract ;  (N.  a)  122, 134, 135. 
but  it  has  been  extended  to  include  *  Cranley  v.  Hillary,  2  M.  &  S.  120 ; 
the  delivery  of  money  in  satisfaction  Soward  v.  Palmer,  2  Moore,  276. 
of  a  debt  after  a  default  has  been  ^Greenawalt  v.  Este,  40  Kan.  418; 
made  in  payment  according  to  the  Baker  t.  Holt,  56  Wis.  100 ;  North- 
terms  of   the   contract"    Ulsch  v.  western  Iron  Ck>.  v.  Meade,  21  id. 
M  uUer.  148  Mass.  879.  480. 

A  cross-demand  is   not  payment  ^  Thorn  v.  City  Rice  Mill8»  40  Ch. 

and  cannot  be  treated  as  such  unless  Div.  857. 
bj  agreement  of  the  parties.    Mc- 
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designated  place  and  cannot  reap  any  benefit  from  his  act.* 
The  duty  of  the  debtor  to  seek  his  creditor  does  not  require 
that  he  should  do  so  beyond  the  limits  of  the  state  or  country 
in  which  the  debt  was  contracted,  and  by  implication  or  ex- 
press agreement  was  to  be  paid.  But  as  nothing  but  actual 
payment  will  discharge  the  debt,  this  duty  of  seeking  the  cred- 
itor will  more  properly  be  considered  in  connection  with  the 
subject  of  tender.2  It  may,  however,  be  added  here  that  if 
the  debtor  is  a  municipality,  county,  state  or  government  the 
obligation  is  not  dischargeable  at  any  other  place  than  its 
treasury.' 

If  a  debtor  is  directed  by  his  creditor  to  remit  money  by 
mail,  or  if  that  be  the  usual  mode  of  remitting  it,  and  the  re- 
[346]  mittance  be  lost,  the  creditor  must  sustain  the  loss.*  In 
such  case  compliance  with  the  direction  in  respect  to  the 
mode  of  remittance  fulfills  all  the  requisites  of  payment  — 
tender  and  acceptance, —  both  of  which  are  essential.  To  con- 
stitute a  payment,  money  or  some  other  valuable  thing  must 
be  delivered  by  the  debtor  to  the  creditor  for  the  purpose  of 
extinguishing  the  debt,  and  the  creditor  must  receive  it  for 
that  purpose.*    It  is,  however,  competent  for  parties  to  agree 

1  Union  Mut  K  Ins.  Co.  v.  Union  or  course  of  dealing  from  which  au- 

Mills  P.  Co.,  87  Fed.  Rep.  286.  thority  to  so  remit  may  be  inferred, 

'^  Post,  §§  260-270.  a  remittance  of  money  so  made  ia 

^  Pekin  v.  Reynolds,  81  Uh  629 ;  at  the  risk  of  the  party  mailing  it. 
People  V.  TazeweU  Co.,  22  id.  147 ;  Burr  v.  Sickles,  17  Ark.  42a 
Johnson  v.  Stark  Co.,  24  id.  75 ;  South  There  is  no  evidence  of  payment 
Park  Com'rs  v.  Dunlevy,  91  id.  49;  when  the  instrument  remitted   de- 
Friend  y.  Pittsburgli,  181  Pa.  St  805.  scribes  the  payee  by  a  wrong  chris- 

4  Jung  V.  Second  Ward   Savings  tian  name,  tliough  he  keeps  it  and 

Bank,  55  Wi&    864 ;    Warwicke  v.  might  have  obtained  the  money  by 

Noakes,  Peake,  67.    See  Parker  v.  signing  it  in  the  name  used.  Gordon 

Gordon,  7  East  885.  v.  Strange,  1  Exch.  477. 

If  no  mode  of  remitting  is  indi-  i^Holdsworth  v.  De  Belaunzaran, 
cated  by  the  creditor  a  remittance  106  N.  Y.  119;  Robinson  v.  Robin- 
made  in  the  customary  way  as  a  son,  20  S.  C.  567 ;  Steiner  v.  £rie 
prudent  man  would  do  in  his  own  Dime  S.  &  Ia  Ca,  98  Pa.  St  591 ; 
affairs  relieves  an  agent  from  re-  Ryan  v.  0*Neil,  49  Mich.  281 ;  Eangs- 
sponsibility.  Underwriters'  W.  Ca  ton  Bank  v.  Gay,  19  Barb.  459.  See 
V.  Board  of  Underwriters,  85  La.  Collins  v.  Adams,  58  Vt  483w 
Ann.  808.  A  promise  by  a  creditor  to  cover  a 

In  the  absence  of  an  express  di-  check  signed  by  a  third  person   in 

rection  to  remit  by  mail  or  a  usage  favor  of  the  debtor  does  not  prevent 
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that  payments  shall  be  made  in  something  else  of  value  than 
money.*  The  defendants  forwarded  to  plaintiffs  sufficient  funds 
to  pay  a  note  held  by  the  latter  against  the  former,  but  the 
plaintiffs  refused  to  receive  it,  and  informed  the  defendants 
that  the  money  was  subject  to  their  order;,  and  it  was  held 
not  a  payment;  and  it  was  also  held  that  if  the  defendants 
would  protect  themselves  against  costs,  they  should  have 
withdrawn  the  deposit  and  made  a  tender.*  The  weight  of 
authority  is,  as  will  be  seen  in  the  section  on  accord  and  sat- 
isfaction, that  the  payment  of  a  less  sum  than  is  due  does  not 
discharge  a  liquidated  demand  unless  a  sealed  acquittal  is 
given  as  evidence  of  the  fact.'  But  this  principle  does  not 
W'y  if  something  else  of  value  than  money  is  received,  though 
the  security  accepted  is  of  inferior  rank  to  that  which  it  is 

the  check  on  its  tranBfer  to  the  cred-  of  frauds  where  the  vendor  accepts 

itor  and  appropriation  by  him  from  as  payment  a  check  which  is  then 

^I>6ratingas  payment    Tiddy  v.  Har-  good  and  which  is  subsequently  paid, 

'^  101 K.  C.  589.  though  the  time  of  payment  is  not 

'^^yment  implies  a  vojuntary  act  shown.    Hunter  v.  Wetsell,  84  N.  Y. 

^' tlie  debtor  looking  to  the  satisfac-  549;   ElweU  v.  Jackson,  1  Cab.  & 

^^<)  against  him«    A  creditor  can-  3  Kingston  Bank  v.  Gay,  19  Barb. 

'a^*-fu|]y  pay  himself  with   the  459;  Greenough  v.  Walker,  5  Mass. 

ebto,..^  money  without  the  latter's  214;  Clark  v  Wells,  5  Gray,  69. 

'Jaeot^    express    or  implied;   and  After  the  commencement  of  an 

^"^  tkxe  debtor  deKvers  him  money  action  upon  a  note  by  the  indorsee 

. .     ^    purpose  which  negatives  the  against  the  maker  its  payment  by 

*^f  payment,  the  creditor's  con-  the  payee  and  indorser  does  not  con- 

,      ^^  it  is  limited  to  the  purpose  stitute  a  defense  so  as  to  affect  the 

^'■^ed,     Detroit,    etc.    R    Ca  v.  costs.  Concord  Granite  Ca  v.  French, 

JT^*^*  50  Mich.  112.  12  Daly,  228. 

^^thly  payments  made  on  a  chat-  An  answer  by  a  surety  alleged  that 

Mortgage    in  consideration,  as  plaintiff    had   been    fully   paid   by 

/^  ^  in  receipts  therefor,  of  the  ex-  money  received  from  the  principal 

J^^>i  of  the  time  for  payment  of  debtor's  estate  and  with  the  admin- 

^Ortgage  debt  from  month  to  istrator's  consent ;  held  to  show  that 

^^  will  be  applied  in  extinguish-  the  latter  agreed  that  the  money  so 

^?^of  nuchdebt,  Bateman  v.  Blake,  received  should  be  payment    John- 

^^  Miob,  227.  son  v.  Breedlove,  104  Ind.  521. 

^"^eir  V.  Hudnutt,  115  Ind.  525;  "Grinnell  v.  Spink,  128  Masa  25; 

^)^n>  V.  Carroll.  66  Wis.  62 ;  Phil-  Tuttle  v.  Tuttle,  12  Met  551 ;  Harri- 

V  V.  Ocmulgee  Mills,  65  Ga.  68a  man  v.    Harriman,  12   Gray,  341 ; 

Sec  S  215.  Baldwin  v.  United  States,  15  Ct  of 

payment  is  made  "at  the  time"  Cls.  297;  Bostwick  v.  Same,  94  U.  & 

within  the  meaning  of  the  statute  5a 


424  CONVENTIONAL   LIQUIDATIONS   AND  DIS0HABGE8.        [§  215. 

received  in  lieu  of,^  or  is  less  in  amount,^  if  the  parties  agree 
that  it  shall  be  payment. 

§  215.  Same  subject.  The  creditor  may  assent  in  advance 
to  a  mode  of  payment  which  reserves  no  subsequent  election 
by  excluding  any  concurrent  act  on  his  part  in  accomplishing 
it,  or  by  making  any  such  act  obligatory.  Thus,  an  award 
made  against  a  party  in  pursuance  of  a  submission  in  which 
he  agreed  to  indorse  it  on  a  note  is  a  payment  ^r<?  tanto}  So 
money  paid  by  a  debtor  to  a  third  person  on  the  prior  request 
of  the  creditor  is  a  payment,*  and  so  is  the  transfer  of  a  credit 
if  all  the  parties  are  agreea.*  The  tender  of  bonds,  etc.,  of  a 
banking  association  to  them  in  payment  of  a  debt,  in  pur- 
suance of  their  agreement  to  receive  them  in  payment ;  *  or 
work  done  for  the  payee  of  a  note  by  the  maker  under  an 
agreement  that  the  proceeds  are  to  be  applied  to  discharge 
the  note,  is  a  payment.^  Where  it  is  agreed  between  debtor 
jvnd  creditor  that  the  former  shall  do  some  collateral  act  for 
a  stipulated  price  or  a  price  which  may  be  made  certain,  and 
that  such  act  shall  be  deemed  a  payment  or  part  payment  of 
the  debt,  the  amount  so  stipulated  becomes  at  once  a  payment 
[347]  when  the  act  has  been  performed.  In  case  of  mutual 
connected  debts  it  is  not  necessary  that  the  formality  should 
be  gone  through  of  each  party  handing  the  amount  he  owes 
over  to  the  other,  whether  the  sums  they  are  mutually  enti- 

1  Peters  ▼.  Barnhin,  1  HiU  (a  C),  tion  of  the  debt  it  wiU  be  discharged, 

286 ;  Dogan  v.  Ashbey,  1  Rich.  86.  even  though  the  value  of  the  thiog 

^Fenslerv.  Prather,  48  Ind.  119;  so  accepted  should  be  far  less  than 

Wells  V.  Morrison,  91  id.  51 ;  Sibree  the  amount  of  the  debt 

V.  Tripp,  15  M.  &  W.  28 ;  Thomas  v.  »  Flint  v.  Claik,  12  Johns.  374. 

Heathorn,  2  R  &  C.  477.  *  Brady  v.  Durbrow,  2  K  D.  Smith, 

It  is  said  m  Bolt  v.  Dawkins,  16  78 ;  Storey  v.  Menzies,  8  Pin.  (Wis.) 

S.  a  198,  214,  that  the  old  artificial  829. 

rule  which  has  no  foundation  in  rea-  ^Eyles  v.  Ellis,  4  Bing.  112;  Shryer 

son  and  ought  not  to  be  extended,  v.  Morgan,  77  Ind.  479. 

but  which  has  prevailed  ever  since  ^  Leavitt  v.  Beers,  Hill  &  Denio, 

Pinnell's  Case  (5  Coke,  117),  that  the  221.    See  Northampton  Bank  v.  Bal- 

payment   of   a  less   sum  than  the  liet,   8  W.  &  S.  811;  Woodruff  v. 

whole  amount  due,  on  the  day  when  Trapnall,  12  Ark.  811 ;  S.  C,  10  How. 

the  debt  matures  or  afterwards,  can-  (U.  S.)  190 ;  Exchange  Bank  v.  Knox, 

not  be  a  satisfaction  of  the  debt,  19   Gratt  789;    Mann  v.    Curtis,   6 

applies  only  to  a  payment  in  money,  Robt  128. 

and,  therefore,  when  sometliing  other  '  Moore  v.  Stadden,  Wright  {Ohio> 

than  money  is  accepted  in  satisfac-  88 ;  HaU  v.  Holmes,  4  Pa.  St  2dl« 
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tied  to  be  eqaal  or  not.  If  they  are  equal  they  wholly  cancel 
each  other;  if  not  equal  the  lesser  is  to  be  deducted  from  the 
greater.  These  compensations,  when  they  fairly  and  pro]>- 
erly  occur,  are  reciprocal  payments.*  An  agreement  between 
parties  having  mutual  demands  to  set  off  one  against  the 
other  would  seem  on  principle  and  the  weight  of  authority  to 
take  effect  also  as  reciprocal  payments ;  and  the  same  result 
follows  in  all  cases  of  connected  accounts.*    Thus,  if  A.  [348J 

^Hutherford    v.    Schattman,    119  that  an  agreement  to  discontinue  and 

^*  Y.  604 ;  Iron  CUffs  Ca  t.  Gingrass,  a  discontinuance  of  cross-actions  for 

^  Mich.  80 ;  Roberts  v.  Wilkinson,  false  imprisonment  constitute  an  ac- 

^  Mich.  129 ;  Connecticut  Mut  Ins.  cord  and  satisfaction,  and  bar  an- 

^  ^>   State  Treasurer,  81  Mich.  6.  other  action   by  either.    Foster   v. 

See  Sword  v.  Keith,  id.  247 ;  Jewett  Trull,  12  Johns.  456.    Whenever  a 

^*  Winship,  42  Vt  205 :  Hlasson  v.  valid  new  contract  is  substituted  in 

^'''fef  1  Aik.  78 ;  Strong  v.  McCon-  the  place  of  the  old,    .    .    .    an  ac- 

n«ll,  10  Vt  231 ;  Chellis  v.  Woods,  11  tion  wiU  not  lie  on  the  old  contract, 

^^  466 ;   Robinson  v.  Hurlburt,  34  but  the  remedy  of  the  parties  is  on 

^^    115;    Bronson  v.  Rugg,  39  Vt  the   new  or  substituted  agreement 

^^  t  I>owner  v.  Sinclair,  15  Vt  495 ;  although  the  transaction  may  not 

^J^inans  v.  Walker,  26  Gratt  814 ;  amount  to  a  technical  accord  and 

**^es  V.  Henderson,  17  Wend.  190.  satisfaction.    Good  v.  Cheesman,  2 

.  *  I«i  Davis  V.  Spencer,  24  N.  Y.  880,  B.  &  Ad  82a    Where  two  brothers, 

^as  held  that  &n  agreement  be-  A.  and  B.,  principal  and  surety  in  un 

^^«n  the  payee  of  a  note  and  the  annuity,  had,  in  an  agreement  be- 

maker,  made  with  the  assent  of  the  tween  them  and  a  third  brother  for 

tier's  partner,  to  apply  the  indebt-  the  settlement  of  their  affairs,  de- 

^^"^  of  the  payee  to  such  maker  clared  that  the  bond  was  the  debt  of 

hJ9  partner  in  payment  of  the  B.,  the  surety,  it  was  held  that  this 

.  ^*  operates  in  preaenti  as  a  satis-  agreement,    whetlier    subsequently 

'**oii  of  the  note  pro  tanto.  Allen,  acted  upon  or  not,  was  a  binding  ac- 

•'  ^^ci  -  •«  Formerly  there  appears  to  cord  between  A.  and  R    Cartwright 

^[^  ^^een  a  doubt  whether  an  agree-  v.  Cooke,  8  B.  &  Ad.  701.   Hills  v. 

/^^  to  set  off  precedent  debts  op-  Mesnard,  10  Q.  R  266,  is  in  principle 

.1^^     as  payment,  satisfaction  or  not    unlike    Eaves    v.    Hendei-son, 

Jl^^uishment     An    accord    that  supra.    The  action  was  by  paj-^^es 

.      Of  the  parties  should  be  quit  of  against  acceptora  of  a  bill.    The  de- 

^^^    against  the  other  was  said  fendants  became   acceptors  for  the 

^  good  because  it  was  not  any  accommodation  of  one  Hundle,  and 

-^     ^^ctioE.    Bac.  Abr.,  Accord,  A.  the  plaintiffs,  the  payees,  agreed  to 


But 


^^ere  is  no  difference  in  prin-    appropriate   certain  moneys  which 


P  ^  oetween  an  a$;reement  concern-  they  expected  to  receive  in  discharge 

J^  ^^bts,  one  of  which  is  to  be  con-  of  the  bill.    They  subsequently  re- 

^^^^*^  in  the  future,  as  in  Eaves  v.  ceived  the  money,  and  the  court  held 

^^^^^etson,  17  Wend.   190.  and   an  it  a  payment  of  the  bill  pro  tanto, 

*?T«einent  concerning  debts  already  Lord    Denman,  G  J.,  says :  It  was 

^xisUng.  and  it  has  been  decided  competent  for  the  parties  to  agree 


426  CONVENTIONAL   LIQUIDATIONS  AND   DISOHABOES.        [§  215. 

has  a  valid  and  subsisting  demand  against  B.  for  goods,  serv- 
ices or  cash,  constituting  proper  items  of  an  account  upon 
which  he  has  a  present  right  of  action,  and  before  commenc- 
ing suit  thereon  credits  on  such  account  a  demand  B.  has 
against  him  for  services  at  their  fair  and  full  value,  such  credit 
by  A.  so  far  operates  as  pa^'ment  that  B.  cannot  maintain  an 
action  for  his  demand  brought  while  such  other  suit  is  pend- 
[349]  ing.*  But  where  A.  owes  B.  by  promissory  note  pay- 
able in  instalments,  and  at  the  same  time  holds  a  note  against 
B.  for  a  larger  amount,  on  which  he  indorses  as  part  payment 

beforehand  that  the  money  should  ITiis  case  is  not  cited  by  counsel  or 
be  speciflcally  applied  to  the  dis-  alluded  to  by  the  court  in  the  sub- 
charge  of  the  liability  on  the  bill  pi'O  sequent  case  of  Gary  v.  Bancroft.  14 
tanto,  *  And  it  seems  to  be  the  good  Pick.  815,  but  the  latter  was  decided 
sense  of  the  transaction  to  treat  it  as  upon  a  ground  which  distinguished 
so  much  money  paid  to  the  plaintiffs  it  from  the  former  case ;  the  court 
by  Hundle  on  their  account  and  as  holding  that  in  tlie  case  last  cited 
their  agent'  Gardiner  v.  Callender,  the  agreement  was  executory  and 
12*  Pick.  874,  is  in  point,  and  decides  not  executed,  requiring  some  fur- 
that  when  R  H.  R,  one  of  the  exec-  ther  act  to  be  done  before  the  one 
utors  of  A.  S.,  gave  to  the  executors  note  would  operate  as  payment  or 
of  W.  P.  a  memorandum  as  follows :  extinguishment  pro  tcinto  of  the 
*  It  is  agreed  that  the  sum  $8,285,  due  other.  Dehon  v.  Stetson,  9  Met  841, 
from  EL  H.  R  to  the  estate  of  W.  P.,  followed  Gary  t.  Bancroft  and  was 
shall  be  applied  on  a  certain  note  of  decided  upon  the  same  ground.  An- 
(6,000  now  held  by  the  representatives  other  point  was  in  the  case,  to  wit : 
of  A.S.,'the  memorandum  amounted  that  one  of  the  parties  interested  in 
to  a  payment  on  the  note  and  was  the  debt  wliich  it  was  sought  to  ap- 
not  merely  an  executor's  agreement  ply  in  payment  as  the  individual 
The  fact  tliat  a  memorandum  in  debt  of  one  of  his  partners  had  not 
writing  was  made  of  the  agreement  been  consulted,  and  had  no  knowl- 
does  not  vary  its  legal  effect  It  was  edge  of  the  contemplated  arrange- 
not  required  by  law  to  be  in  writing,  ment"  See  Peabody  v.  Peters,  5 
The  court»  as  in  Hills  v.  Mesnard,  Pick.  1;  Dudley  v.  Stiles,  83  Wis. 
sought  the  good  sense  of  the  trans-  871;  Ely  v.  McNight»  80  How.  Pr. 
action,  and  to  give  effect  to  the  sen-  97 ;  Hawkes  v.  Dodge  Ga  Mut  In& 
sible  arrangement  of  the  parties,  Ga,  11  Wis.  188;  Shinkle  v.  First 
holding  that  it  could  not  be  neces-  Nat  Bank,  22  Ohio  St  516 ;  Heaton 
sary,  in  order  to  connect  the  one  v.  Angier,  7  N.  H.  897 ;  Fatlock  t. 
debt  with  the  other  by  an  agreement  Harris,  4  D.  &  R  180;  Wilson  v. 
in  presentif  that  there  should  be  the  Goupland,  5  B.  &  Aid.  228 ;  Wharton 
vain  formality  of  passing  the  money  v.  Walker,  4  R  &  G.  168 ;  Guxon  v. 
from  one  party  to  the  other  and  re-  Ghadley,  8  R  &  G.  591. 
turning  it  again  to  the  par^  from  ^  Bd^ga  v.  Richmond,  10  Pick.  891 ; 
whom  it  just  came,  or  that  a  formal  Allen  v.  Garman,  1  R  D.  Smith.  692 ; 
release  or  receipt  should  be  executed.  Means  v.  Smith,  Tappan  (OhioX  60l 


'  iti^ 


§215.]  PAYMENT.  427 

• 

the  amount  of  the  instalments  of  his  own  note  as  they  fall 
due,  but  without  B.'s  consent,  this  is  not  a  payment  of  the  in- 
stalments.* A  paj'ment  by  credit  occurs  where  a  bank  receives 
a  check  drawn  on  itself  and  credits  the  holder  the  amount,-  or 
where  the  bank  is  the  creditor  and  receives  the  debtor's  check 
drawn  on  itself.'    There  is  a  distinction  between  the  accept- 
ance by  a  creditor  from  his  debtor  of  a  new  security  for  an 
old  debt,  and  the  acceptance  by  a  bank  of  a  check  drawn  upon 
itself  in  payment  of  a  note.    The  former  is  a  mere  substitu- 
tion of  one  executory  agreement  to  pay  for  another,  or  a  com- 
mutation of  securities ;  there  is  no  extinguishment  of  the  pre- 
cedent debt  unless  there  is  an  agreement  to  accept  the  new 
obligation  or  security  as  a  satisfaction  of  the  old.     But  when 
a  bank  receives  upon  a  debt  a  check  drawn  upon  itself  by  one 
of  its  customers  and  charges  it  in  account,  it  thereby  admits 
^hat  it  has  funds  of  the  drawer  sufficient  to  meet  the  check, 
^Jid  the  acceptance  is  per  se  an  appropriation  of  the  funds  to 
PV  it.  The  transaction  operates  directly  as  a  payment  of  the 
oebt.*    By  a  valid  new  agreement  the  debtor  may  obtain  the 
^ght  to  pay  otherwise  than  in  money;  and  the  acceptance  by 
^*e  creditor  of  any  chose  in  action  or  property  will  operate 
^  Payment.*    The  receipt  by  the  creditor  of  bank  bills  or 
^©asury  notes  in  payment  of  a  gold  debt,  although  under  pro- 
^^  and  with  an  express  reservation  of  a  claim  for  the  differ- 

fl    ^'■'e^nough  v.  Walker,    6   Mass.  by  his  direction  the  amount  it  calls 

r"      ^:See  Clark  v.  Wells,  5  Gray,  69.  for  is  charged  against  him,  the  banker 

^  ^^atkins  T.  Parsons,  18  Kan.  426 ;  drawing  his  check  for  the  amount  to 

®©^eport  Bank  v.  Park  Bank,  2  the  order  of  tlie  creditor  and  trans- 

j^^a,  561.  mitting  it  to  him,  the  debt  is  paid,  al- 

^  H^*^"*t  V.  Foote,  9  N.  Y.  463 ;  Rozet  though  the  bank  which  so  draws 

J^^^Olellan,  48  111.  845.  fails  and  its  check  is  made  valueless. 

^   ^ti^  guarantor  of  a  note  owned  Welge  v.  Batty,  11  IlL  App.  461. 

..      *^^ld  by  a  bank  has  on  deposit  in       &  Inman  v.  Griswold,  1  Cow.  199 ; 

call^?***  nearly  equal  to  the  amount  Sword  v.  Keith,  81  Mich.  247 ;  Block 

^^  ^or  by  the  note,  a  tender  of  his  v.  Dorman,  51  Mo.  81 ;  Casey  v.  Har- 

^  ^or  such  sum  and  the  necessary  ris,  2  Litt  172 ;  Allegheny  R  Ca  v. 


,       ^     ^or  by  the  note,  a  tender  of  his    v.  Dorman,  51  Mo.  81 ;  Casey  v.  Har- 
^^^t  of  cash  to  the  assignee  of    Casey,  79  Pa.  St  84 :  Eaves  v.  Hender- 


^^^    -^«»  satisfies  the  note.    Lion-  son,  17  Wend.  190 ;  Perkins  v.  Cady, 

^^^^  V.  Kinealy,  18  Ma  App.  41.  Ill  Ma8&  318;  Locke  v.  Andres,  7 

^  ^lUpp  V.  Stccker,  8  Ma  145.  Ired.  159 ;  Perit  v.  Pittfleld,  5  Rawle, 

^  ;  Commercial  Bank  v.  Union  166 ;  Cramer  v.  Willetts,  61  111.  481 ; 

^^^  11  N.  T.  20a  Brown  v.  Feeter,  7  Wend,  801 ;  Bur- 

^  a  Bight  draft- is  indorsed  >f or  col-  chard  v.  Frazer,  23  Mich.  224. 

'^'^^n  to  the  debtor's  bankers  and 
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ence,  will  be  payment  dollar  for  dollar.*  So  gold  dollars,  if 
applied  towards  the  payment  of  a  debt  without  any  special 
[350]  contract  as  to  the  value  at  which  they  are  to  be  taken, 
cannot  be  treated  as  having  any  greater  value  than  any  other 
currency  which  is  a  legal  tender  for  the  payment  of  debts.* 

§  216.  Same  subject.  On  foreclosure  of  a  mortgage  on 
real  estate  by  entry  the  land  inures  as  payment  to  the  extent 
of  its  value.'  So  taking  possession  of  chattels  mortgaged  or 
forfeited  is  also  payment  to  the  amount  of  their  value  ;^  and 
the  proceeds  of  sale  realized  by  foreclosure  are  pro  tanto  pay- 
ment.^ Taking  the  debtor's  body  is  a  satisfaction  unless  he 
escapQ."  It  has  this  effect  though  the  creditor  consented  to  his 
being  set  at  liberty  under  an  agreement  which  the  debtor  has 
failed  to  perform ; '  or  on  his  giving  a  warrant  of  attorney 
which  turned  out  to  be  void  for  informality.*  It  is  not,  how- 
ever, an  absolute  satisfaction  like  payment,  for  it  will  not  dis- 
charge a  guarantor ,•  nor  prevent  the  creditor  from  pursuing 
his  remedy  against  other  parties.*^ 

A  levy  on  suflBcient  personal  property  by  execution  is  pre- 
sumably a  satisfaction  of  the  debt ;  it  is  a  means  of  payment, 
and  requires  only  the  performance  of  a  ministerial  duty  by 
an  officer  to  accomplish  it.  The  levy  is  not  of  itself  satisfac- 
tion, and  anything  which  subsequently,  without  the  fault  of 
the  officer  or  creditor,  prevents  actual  satisfaction,  as  if  the 
debtor  has  not  been  deprived  of  property  levied  upon,  will 
destroy  its  effect  as  evidence  of  that  resuh."  So  long  as  the 
[351]  property  remains  in  legal  custody  the  other  remedies 
of  the  creditor  will  be  suspended.    He  cannot  have  a  new 

1  Oilman  ▼.  Ck>UDt7  of  Douglasi  6    t.  Storrs,  4  Conn.  440.    See  Sheldon 
Nev.  27.  V.  Kibbe,  8  Conn.  214 

2  Bush  y.  Baldrey,  11  Allen,  867.  ^TerreU  v.  Smith,  8  Conn.  420. 
'Hedge  v.  Holmes,  10  Pick.  881;       lo Porter  v.  Ingraham,  10  Mass.  8a 

Briggs  y.  Richmond,  id.  891.  ^^  Starr  v.  Moore,  8  McLean,  354 ; 

4  Case  y.  Boughton,  11  Wend.  106;  Clerk  y.  Withers,  2  Ld.  Raym.  1072; 

Charter  v.  Steyens,  8  Denio,  88.  a  C,  1  Salk.  828 ;  6  Mod.  290 ;  Mount- 

B  Lansing  y.  Goelet,  9  Cow.  846 ;  ney  y.  Andrews,  Cra  Eliz.  237 ;  At- 

Qlobe  Ins.  Ca  y.  Lansing,  5  id.  880L  kinson  y.  Atkinson,  id.  891 ;  Ladd  y. 

6  Jaques  y.  Witby,  1  T.  R  557 ;  WiU-  Blunt,  4  Mass.  402 ;  Bayley  y.  French, 

iams  y.  Eyans,  2  McCord,  208.  2  Pick.  590 ;  Denton  y.  Liyingston,  9 

"*  Vigerd  y.  Aldrich,  4  Burr.  2482 ;  Johns.  98 ;  Hoy t  y.  Hudson,  12  id. 

Blackburn  y.  Stupart,  2  East>  248;  207:  Troup  y.  Wood,  4  Johns.  Cb. 

Tanner  y.  Hague,  7  T.  R  420.  228 ;  Ex  parte  Lawrence,  4  Cow.  417 ; 

9  Jaques  y.  Witby,  supra;  Loomis  Jackson  y.  Bowen,  7  id.  18,  21;  Cor- 
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execution  against  the  person  or  property  of  the  debtor,  nor 
maintain  an  action  on  the  judgment,  nor  use  it  for  the  pur- 
pose of  becoming  a  redeeming  creditor.*    The  levy  does  not 
divest  title ;  it  only  creates  a  lien  on  the  property.    It  often 
happens  that  the  levy  is  overreached  by  some  other  lien,  is 
abandoned  for  the  benefit  of  the  debtor  or  defeated  by  his 
misconduct.    In  such  cases  there  is  no  color  for  saying  that 
^he  judgment  is  gone.    The  judgment  is  satisfied  when  the 
^^ecution  has  been  so  used  as  to  change  the  title  or  in  some 
other  way  to  deprive  the  debtor  of  his  property.    This  in- 
^^des  the  case  of  a  levy  and  sale,  and  also  of  a  loss  or  de- 
^''^'Uction  of  the  goods  after  they  have  been  taken  out  of  the 
Rotor's  possession  by  virtue  of  the  process.*    In  admiralty 
^^J'e  a  res  is  seized  by  a  judicial  process  for  a  debt  which 
^^^i«s  with  it  a^W  m  r^  as  between  debtor  and  creditor,  the 
il^^^^im  domino  perrit  res  means  that  the  destruction  of  the 
seizocJ  property,  without  fault  of  the  debtor,  works  a  payment 
^*  t^Hc  debt  to  the  extent  of  its  value.    Where  third  parties 
^^lu.ritarily  join  the  seizing  creditor  in  his  proceeding  and 
nait;^^  so  to  speak,  in  the  seizure,*  also  asserting  claims  which 
^^^*y  with  them  liens,  the  destruction  of  the  property,  without 
^ault;  of  the  debtor,  works  a  payment  of  their  respective  claims, 
^^  tile  extent  of  the  value  of  the  property  destroyed,  in  the 
^^^^i»  of  the  priority  of  their  claims,  and  operates  as  a  pay- 
^^^t;  up  to  its  value  precisely  as  would  its  sale  and  the  ap- 
P^icu.tion  of  its  proceeds.' 

^  sufficient  tender,  made  and  kept  good  by  bringing  the 

^^^€=ky  into  court,  is  equivalent  to  a  payment,  and  is  such  of 

"^    date  of  the  tender  to  prevent  costs  and  interest.    The 

^^t;or  pleading  it  cannot  withdraw  the  money  whatever  may 

^  ^lie  verdict ;  the  money  must  be  paid  to  the  plaintiflf.* 

I?*^^-  Cook,  id.  812 ;  Wood  v.  Torrey,  &  a  252 ;  Ex  parte  King,  2  Dev.  841 ; 

L^^Xid.  662 ;  Cass  v.  Adams,  8  Ohio,  Binford  v.  Alston,  4  Dev.  854. 

^  »    ^ebb  V.  BumpasB,  9  Port  201 ;  i  People  v.  Hopson,  1  Denio,  677. 

r'^^ii    T.    Burke.    28  Wend.    490;  ^Id 

r^^^^^ing  V.  Hanford,  6  Hill,  688;  «Per   Billings,  D.  J.,  in   GiU   v. 

^**^^5an  V.  Harris,  17  a  &  R  486 ;  Packard,  4  Woods,  270. 

•^■'^ers'  &  M.  Bank  v.  Kingley,  2  *  Reed  v.  Armstrong,  18  Ind.  446 ; 

*^^.  (Mich.)  879;  Churchm  v.  War-  Taylor  v.  Brooklyn  R  R.  Ca,  119 

^^  2  N.  H.  298;  Ordinary  v.  Spann,  N.  Y.  561. 
\  "Sicb.  429;  Porter  v.  Boone,  1  W. 
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§  217.  What  is  not  payment.  The  deposit  of  money  in  a 
bank  where  a  note  is  payable  is  not  of  itself  a  payment,  but 
simply  a  tender;^  unless  in  some  way  appropriated  to  the 
note.*  Nor  is  the  surrender  of  a  check  at  the  dearing-bouse.' 
A  note  held  by  an  administrator  and  payable  to  him  is  not 
paid  because  he  charges  himself  with  the  amount  it  represents 
in  settling  his  accounts  with  the  estate.^  So  charging  a  note 
supposing  the  maker  had  funds  in  bank,  when  in  fact  he 
had  not,  the  charge  being  canceled  the  next  day  on  discovery 
of  the  mistake,  will  not  amount  to  payment.*  And  where  the 
president  of  a  bank  having  his  notes  lying  therein  under  pro- 
test indorsed  for  his  accommodation  procured  the  cashier  to 
make  a  new  note,  which  the  president  indorsed  and  exchanged 
for  those  protested,  delivering  the  latter  to  the  cashier  for  his 
security,  it  was  held  that  the  original  notes  were  not  thereby 
paid,  although  the  president  entered  them  as  paid  and  all  new 
notes  as  discounted.*  A  clerk  of  a  bank  stole  from  the  drawer 
[362]  of  another  clerk  bills  belonging  to  the  bank,  which  he 
delivered  over  to  the  cashier,  and  w^hich  the  latter,  not  know- 
ing to  have  been  thus  stolen,  accepted  in  discharge  of  the  bal- 
ance due  from  such  clerk  to  the  bank.  The  transaction  did 
not  work  a  payment.*  The  mutilation  of  a  note  by  a  stranger 
to  it  with  intent  to  cancel  and  extinguish  it  raises  no  pre- 
sumption of  its  payment.*  The  receipt  of  part  of  the  amount 
due  is  not  a  waiver  of  the  right  to  recover  the  balance,  nor 
does  it  work  an  estoppel.*  Thus  it  appears  that  unless  there 
is  an  actual  payment  and  receipt  of  money,  or  something  else 
accepted  in  its  place  as  payment,  a  debt  is  not  satisfied ;  any 
ceremony  by  which  payment  is  nominally  made  or  acknowl- 
edged may  be  avoided  for  mistake  or  fraud,  and  so  where  the 
actual  or  authorized  assent  of  the  creditor  is  wanting. 

§  218.  EjBTect  of  payment.  Whether  a  payment  made  by  a 
guarantor  or  surety  or  a  volunteer  will  operate  as  a  purchase 
or  as  an  extinguishment  depends  on  the  intention  with  which 

1  Hill  V.  Place,  86  How.  Ft.  28i  »Troy  City  Bank  v.  Grant,  Hill  & 

2  See  Sutherland  v.  First  Nat  Bank,    D.  119. 

81  Mich.  230.  6  Highland    Bank    t.    Dubois,   5 

'  Merchants'  Nat  Bank  t.  Procter,    Denio,  558. 
1  Cin.  Super.  Ct  1.  •  State  Bank  y.  Wells,  8  Pick.  804 

«  Robinson  v.  Robinson,  20  a  Q  567.       >  Whitlock  v.  Manciet>  10  Ora  166. 

•  Whiting  V.  Plumas  Ckx,  64  CaL  65. 
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it  is  made.*  But  a  debtor  cannot  himself  become  the  owner,* 
nor  pay  his  debt  without  discharging  it,  though  he  may  wish 
and  intend  to  keep  it  on  foot ; '  and  any  assignment  to  a  third 
person  with  a  view  to  keeping  it  alive  will  be  void.*  A  pay- 
ment actually  made  upon  a  debt,  whether  of  the  whole  or  a 
part,  is  a  total  or  partial  discharge,  and  cannot  afterwards  be 
changed  except  by  mutual  consent,  and  if  other  parties  are 
interested,  by  their  consent  also.* 

After  a  judgment  recovered  upon  a  paid  debt,  or  without  de- 
ducting payments,  the  sum  paid  cannot  be  recovered ;  payment 
in  a  strict  sense  is  a  defense,  and  if  not  used  as  such  is  lost.^ 
The  payments  must  be  strictly  such  or  definitely  appropriated 
to  the  debt  to  have  that  eflPect.'  Where  a  sum  of  money  [353] 

1  Fogarty  v.  Wilson,  80  Minn.  289 ;  *  Id. ;  Moran  v.  Abbey,  58  CaL  167 ; 
Swope  V.  LeffingweU,  72  Ma  848;  Gordon  v.  Wansey,  21  id.  78;  Citi- 
Lucas  V.  Wilkinson,  1  Hurl.  &  N.  428 ;  zens'  Bank  v.  Lay,  80  Va.  436 ;  Rolf 
Morris  v.  Oakf ord,  9  Pa.  St  498 ;  Kin-  v.  Wooster,  58  N.  H.  526. 

ley  V.  Hill  4  W.  &  a  426f  Elkinton  It  makes  no  difference  that  an  at- 

T.  Newman,  20  Pa.  St  281 ;  Carter  v.  tempt  to  transfer  was  made  at  the 

Jones,  5  Ired.  Eq.  196 ;  Mathews  t.  time  of  payment,  and  as  a  part  of 

Aiken,  1  N.  Y.  595 ;  1  Lead.  Cas.  in  that  transactioa    Wright  v.  Mix,  76 

Eq.  88 ;  id.  pt  1, 167  (2d  Am.  ed.) ;  Low  Cal.  465. 

V.  Blodgett,  21  N.  H.  121 ;  Ex  parte  If  a  note  is  deposited  in  a  bank  for 

Balch,  2  Lowell,  440 ;  Harbeck  V.  Van-  collection   a   payment   made   by  a 

derbiit,  20  N.  Y.  895 ;  Mechanics*  Bank  guarantor,  surety  or  the  maker  will 

V.  Hazard,  18  Johns.  853.    See  Gillett  discharge  it    Citizens*  Bank  v.  Lay, 

V.  Gillett,  9  Wia  194.  80  Va.  436 ;  Lancey  v.  Clark,  64  N.  Y. 

2  Gordon  v.  Wansey,  21  CaL  77.  209 ;  Eastman  v.  Palmer,  32  id.  238 ; 
*  Cbampney  v,  Coope,  84  Barb.  589 ;  Dooley  v.  Virginia  F.  &  M  Ins.  Ca,  8 

Collins  T.  Adams,  53  Vt  438;  Ham-  Hughes,  221. 

matt  V.  Wyman,  9  Masa  188 ;  Brack-  »  Mead  v.  York,  6  N.  Y.  449 ;  Mar- 
ett  V.  Winslow,  17  id.  153 ;  Adams  v.  vin  v.  Vedder,  5  Cow.  671 ;  Hawkins 
Drake,  11  Cush.  504;  Tucker  man  v.  t.   Stark.   19   Johns.  805;    Frost  v. 
Newhall,  17  Mass.  581 ;  Chapman  v.  Martin,  26  N.  H.  422 ;  Miller  v.  Mont- 
Collins,  12  Cush.  168;  Pray  v.  Maine,  gomery,  81  III  850. 
7  id.  253 ;  Harbeck  y.  Vanderbilt  20  «  Loring  v.  Mansfield,  17  Mass.  894 ; 
N.  Y.  395,  89a    See  Shaw  y.  Clark,  6  Marriot  v.  Hampton,  7  T.  R  269 ;  De 
Vt  607.  Sylva  v.  Henry,  3  Port  132;  Eggles- 
If  payment  is  made  at  the  request  ton  v.  Knickerbacker,  6  Barb.  458 ; 
of  the  maker  the  obligation  is  extin-  Adams  v.  Barnes,  17  Mass.  865 ;  Job 
guished  and  an  indorsement  of  it  t.  Collier,  11   Ohio,  422 ;  Seymour  v. 
subsequently  made  by  the  payee  is  Lewis,  19  Wend.  512. 
ineffectual.    Moran  v.  Abbey,  63  Cal.  ?  See  Hazen  v.  Beed,  80  Mich.  881 ; 
56 ;  Pearce  v.  Bryant  Coal  Ca,  121  111  Judd  v.  Littlejohn,  11  Wia  176. 
59a 
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was  delivered  by  the  obligor  to  the  obligee  to  be  credited  by 
the  latter  upon  the  bond  as  part  payment,  and  the  obligee 
neglected  to  indorse  or  apply  it  and  obtained  judgment  for 
the  whole  amount  of  the  bond,  the  obligor  was  allowed  to  re- 
[354]  cover  the  money  paid.*  There  was  a  special  trust  re- 
posed in  the  defendant  to  credit  the  money  on  the  bond  and 
he  had  violated  it.  Where,  however,  there  is  a  direct  pay- 
ment on  a  debt  which  is  not  evidenced  by  note,  bond  or  writ- 
ing of  any  kind ;  where  no  act  beyond  payment  and  receipt  of 
it  is  necessary  or  contemplated  to  give  effect  to  the  payment, 
and  the  money  is  passed  from  the  debtor  to  the  creditor  as 
payment  at  once,  and  not  simply  to  become  such  on  the  doing 
of  some  act  to  evidence  it,  it  is  strict  payment  and  cannot  be 
recovered,  though  the  debt  is  afterwards  sued  upon  and  judg- 
ment rendered  for  it  without  deducting  the  sum  paid.* 

§  219.  Payment  before  debt  due.  The  creditor  is  not 
obliged  to  receive  a  part  payment;*  but  if  he  does  so  it  has 
the  eflfect  of  partial  satisfaction.  Payment  before  the  money 
is  due  is  a  payment  at  maturity.*  If  a  creditor,  however,  re- 
ceives money  before  it  is  due  on  a  demand  drawing  interest, 
such  payment,  in  the  absence  of  an  agreement  to  the  con- 
trary,  should  be  applied  to  the  extinguishment  of  the  princi- 
pal.' And  even  when  received  upon  the  understanding  that 
It  was  not  to  draw  interest  until  the  balance  of  the  debt  should 
be  paid  because  the  creditor  used  the  money  as  his  own  it  was 
held  that  it  should  be  applied  at  the  date  of  payment.® 

§  220.  Payment  by  legacy.  A  devise  or  legacy  will  oper- 
ate as  payment  when  it  is  intended  by  the  testator  and  ac- 
cepted by  the  creditor  as  such.'  A  legacy  to  a  creditor  which 
is  equal  to  or  greater  than  his  debt,  and  which  is  not  contin- 

iVToodward  v.  Hill,  6  Wis.  147;  «ToU  v.  HiUer,  11  Paige,  22a 

Fowler  v.  Shearer,  7  Mass.  14.    See  'Scheerer  v.  Scheerer,  109  111.  11; 

Wheeler  v.  Harrison,  28  Mich.  265.  Rose  y.  Rose,  7  Barb.  174;  Clarke  v. 

^  DriscoU  V.  Damp,  17  Wi&  419 ;  Bogardus,  12  Wend.  67 ;  Mulheran's 

Bronson  v.  Rugg,  89  Vt  241.  Ex'r  v.  Gillespie,  id.  849 ;  Ck)urtenay 

3  Jennings  y.  Shriver,  5  Blackf.  87.  v.  Williams,  8  Hare,  589 ;  Voorhees  t. 

*  Patten  v.  FuUerton,  27  Me.  58 ;  Voorhees,  18  N.  J.  Eq.  227 ;  Brokaw 

Holmes  y  Broket,  Cra  Jac  484    See  v.  Hudson,  27  id.  185 ;  Blair  v.  White, 

Roberts  t.  Wilkinson,  84  Mich.  129.  61  Vt  110 ;   Bruxm  v.   Schuetl^  59 

» Starr  v.  Richmond,  80  lU.  276.  Wis.  26a 
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A 


gent  or  uncertain,  is  presumed  to  be  a  satisfaction  of  the  debt.^ 
Courts,  however,  have  given  effect  to  slight  circumstances  ap- 
pearing on  the  face  of  the  will  or  otherwise,  by  way  of  repel- 
ling the  presumption  of  satisfaction.^  And  the  rule  is  [355] 
not  allowed  to  prevail  where  the  legacy  is  of  less  amount  than 
the  debt,  even  as  a  satisfaction  pro  tanto;  nor  where  there  is  a 
difference  in  the  time  of  payment  of  the  debt  and  the  legacy ; 
nor  where  they  are  of  different  natures  as  to  subject-matter ; 
nor  where  there  is  an  express  direction  in  the  will  for  the  pay- 
ment of  debts.'  When  a  legacy  is  made  by  a  creditor  to  a 
debtor  and  the  debt  is  less  in  amount  than  the  legacy,  the 
legatee  is  considered  as  having  so  much  of  the  assets  in  his 
hands  as  the  debt  amounts  to  and  consequently  to  be  satisfied 
pro  tamto;  and  when  the  debt  exceeds  the  legacy,  the  execu- 
tors of  the  testator  are  entitled  to  retain  the  legacy  in  part  dis- 
charge of  the  debt.* 

§  221.  Payment  by  gift  inter  vivos.  A  creditor  may  ex- 
tinguish a  debt  gratuitously  by  such  acts  as  are  equivalent  to 
a  gift  consummated.  Thus  indorsements  made  in  consider- 
ation of  kindness,  by  direction  and  in  the  presence  of  a  mort- 
gagee, of  part  payments  upon  a  mortgage  against  his  grand- 
daughter and  her  husband,  with  whom  he  was  living  at  the 
time,  and  which  were  to  accord  with  his  deliberate  and  ex- 
pressed intention  to  make  a  gift  or  donation  of  his  property 
to  her,  have  been  sustained  as  an  extinguishment  or  forgiving 
of  the  mortgage  debt  to  that  extent.  It  was  objected  that, 
this  being  a  gift  inter  vivos,  delivery  and  acceptance  were  es- 
sential to  its  validity,  and  as  there  was  in  such  a  case  no  de- 
livery it  could  not  take  effect.  Christiancy,  J.,  said :  "  Doubt- 
less such  is  the  rule  where  the  gift  consists  of  tangible  per- 
sonal property  which  admits  of  actual  delivery;  and  the  same 
rule  would  probably  apply  where  the  note  or  bond  of  a  third 
person  is  the  subject  of  the  gift.    Whether  if  the  whole  of  the 

iWesco's  Appeal,  52  Pa.  St  195;  Strong  v.  WiUiams,  12  Mass.  893; 

Eaton  V.  Benton,  2  Hill,  576 ;  Cloud  v.  VTillis  v.  Dun,  Wright  (Ohio),  183. 

Clinkinbeard,  8  B.  Mon.  898 :  Strong  *  Cloud  v.  Clinkinbeard,  8  B.  Mon. 

V.  Williams,  12  Mass.  892 ;  WiUiams  898 ;  Fort  v.  Gk)oding,  9  Barb.  871. 

V.  Crary  6  Cow.  868 ;  2  Story's  Eq.,  *  Tinkham  v.  Smith,  56  Vt  187 ; 

§  1100.  aarkev.Bogardus,  12  Wend.  67.  See 

2  Id   See  Story's  Eq.,  §§  1100, 1101 ;  Close  v.  Van  Husen,  19  Barb.  506. 
Vol.  I— 28 
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mortgage  debt  in  the  present  case  had  been  the  subject,  de- 
livery of  the  note  and  mortgage,  or  one  of  them,  would  not 
have  been  essential  we  need  not  inquire.  In  the  present  case 
it  was  but  a  part  of  the  sum  secured  by  the  note  and  mort- 
gage ;  and  the  attempted  donation  was  to  the  debtors  them- 
[356]  selves.  And  it  is  difficult  to  conceive  how  any  delivery 
could  have  been  made.  But  it  is  said  that  there  must  have 
been  a  delivery  of  the  papers  or  of  a  release  or  receipt  for  the 
portion  of  the  debt  intended  to  be  given;  because  without 
something  of  this  kind  it  would  have  been  in  the  power  of  the 
donor  to  retract,  and  this  he  might  doubtless  have  done  if  this 
had  been  an  executory  agreement  or  undertaking  to  make  this 
gift.  But  here  the  purpose  and  intention  of  making  the  gift 
was  fully  executed,  and  by  one  of  the  donees  actually  accepted 
at  the  time ;  and  the  acceptance  by  the  other  of  the  extin- 
guishment of  a  part  of  the  debt  against  himself  may  be  very 
safely  presumed.  And  if  it  remained  in  the  power  of  the 
donor  to  retract,  it  would  have  been  equally  so,  if  purely  a 
gift,  had  a  receipt  been  given,  and  equally,  for  aught  we  can 
discover,  had  a  release  been  given,  there  being  no  consider- 
ation and  under  our  statute^  which  makes  the  seal  no  more 
than  prima  facie  evidence  of  a  consideration.  The  want  of 
consideration  could,  therefore,  in  either  case,  have  been  shown. 
As  the  debt  which  was  the  subject  of  the  gift,  when  considered 
with  reference  to  the  fact  that  the  donee  was  the  debtor,  and 
that  only  part  of  the  debt  was  attempted  to  be  given,  did  not 
admit  of  actual  delivery,  and  as  all  was  done  that  could  well 
be  done  under  the  circumstances  to  make  the  gift  effectual,  we 
do  not  think  the  act  and  intention  of  the  donor  should  be  de- 
feated merely  because  the  subject  did  not  admit  of  an  actual 
or  technical  delivery."  * 

A  delivery  is  so  essential  to  the  validity  of  a  gift  that  its 
place  cannot  be  supplied  by  a  formal  declaration  of  the  donor's 
executory  intention,  although  in  writing.'  The  intention  to 
discharge  by  gift  a  debt  in  the  form  of  a  note,  bond  or  the 

1  Gomp.  Ia  of  Mich.  1871,  §  5947.  Noble  ▼.  Smith,  2  Johsa  62 ;  Cook  v. 

3  Green  v.  Langdon,  28  Mich.  221.  Busted,  12  id.  188 ;  Davis  t.  Boyd,  6 

9  Piumstead's  Appeal,  4  a  &  R  545 ;  Jones,  249 ;  Brunn  v.  Schuett^  69  Wis. 

Wfaeatley  v.  Abbott»  82  Miss.  848;  260. 

Hunter   v.    Hunter.  19   Barb.  681; 
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like  should  be  executed  by  an  actual  surrender  of  the  instru- 
ment or  by  a  release  delivered  to  the  donee.* 

§  222.  Payment  by  retainer.  Payment  or  satisfaction  [357] 
of  a  debt  may  result  as  the  legal  effect  of  the  debtor  having  con- 
ferred on  him  in  some  character  the  duty  or  right  to  receive 
payment.  This  conclusion  rests  upon  the  ground  that  when 
the  same  hand  is  to  pay  and  receive  the  money,  that  which 
the  law  requires  to  be  done  shall  be  deemed  to  be  done ;  and, 
therefore,  that  such  debt  when  due  from  an  administrator,  for 
instance,  shall  be  assets  de  facto  to  be  accounted  for  in  the 
probate  account.'  When  a  testator  makes  his  debtor  executor 
it  is  a  release  at  law,  but  the  former  may  reserve  the  debt, 
and  payment  be  enforced  by  the  party  to  whom  it  is  be- 
queathed under  the  fiction  of  a  promise  to  him.'  Such  ap- 
pointment does  not  extinguish  the  debt,  nor  a  mortgage 
security  for  it,^  but  it  becomes  assets  in  his  hands,'  especially 
if  there  is  a  deficiency,  to  pay  debts.*  An  executor  or  other 
trustee  for  the  distribution  of  moneys  to  pay  debts,  legacies, 
etc.,  may  retain  for  a  debt  owing  him  from  the  trust  funds, 
and  may  also  retain  for  the  benefit  of  the  trust  any  sum  due 
from  a  beneficiary.  A  personal  representative  may  retain  for 
his  debt  by  withholding  within  the  period  allowed  by  the 
statute  of  limitations  a  sufiBcient  amount  from  the  moneys 
ooming  to  his  hands,  and  is  entitled  to  due  credit  therefor  in 
the  settlement  of  his  accounts,''  on  such  proof  as  would  au- 

1  Kidder  v.  Kidder,  88  Pa.  St  268 ;  Mass.  255 ;  Kinney  y.  Ensign,  18 
CampbeU's  Estate,  7  id.  100 ;  Wentz  v.  Pick.  282 ;  Winship  t.  Bass,  12  Mass. 
Dehaven,  1  &  &  R  812 ;  WhitehiU  199 ;  Wankf ord  v.  Wankford,  1  Salk. 
T.  Wilson,  8  Penn.  405 ;  Duffleld  v.  299 ;  Cheetham  v.  Ward,  1  R  &  P. 
Elwee,  1  Bligh  (N.  a),  497 ;  Duffield  680 ;  Freakley  v.  Fox,  9  R  &  Q  180 ; 
V.  Hicks,  1  Dow  &  Clark,  11 ;  Licey  Taylor  v.  Deblois,  4  Mason,  181 ; 
V.  Licey,  7  Pa.  St  251 ;  1  Smith's  Lead.  Bryant  v.  Smith,  10  Cush.  169 ;  Hunt 
Ca.  Ist  pt  ♦469.  In  Campbell's  Es-  v.  Nevers,  15  Pick.  500 ;  15  id.  54 ;  1 
tate,  suprOj  Gibson,  C.  J.,  said  that  AUen,  158w  See  Bsley  t.  Jewett,  2 
"  the  gift  of  a  bond,  note  or  other  Met  168 ;  Wilson  y.  Wilson,  17  Ohio 
chattel  cannot  be  made  by  words  in  St  150l 

futuro  or  by  words  in  presenft,  unao-       '  Fishel  v.  Fishel,  7  Watts,  44 
•ompanied  by  such  delivery  of  the       ^  Bacon  v.  Fairman,  6  Conn.  121; 

possession  as  makes  the  disposal  of  Collard  v.  Donaldson,  17  Ohio^  264. 

Hie   thing   irrevocable.  "    Brunn  v.  See  Pratt  v.  Northam,  5  Mason,  95. 
Schuett  59  Wis.  26a  &  Winship  v.  Bass,  12  Mass.  19a 

2  Ipswich  Manuf.  Ca  v.  Story,  5        «  Marvin  v.  Stone,  2  Cow.  781. 
Met  810;    Stevens   v.    Qaylord,   11       ^Batson    v.  Murrell,    10   Humph. 
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thorize  a  recovery  upon  it.*  And  such  retainer  will  be  pre- 
sumed from  sui&cient  assets  coming  into  his  hands  which 
were  susceptible  of  conversion  into  money .^  His  debt,  how- 
[358]  ever,  will  not  be  deemed  extinguished  by  the  receipt  of 
assets  6u£9cient  to  discharge  it,  but  which  he  fails  to  reduce 
to  money  and  turn  over  to  his  successor.'  An  executor  de 
son  tort  cannot  retain  for  his  own  debt.* 

Sureties  in  a  bond  who  pay  it  oflf  after  the  death  of  the 
principal  are  entitled  to  rank  as  his  specialty  creditors,  and  if 
they  be  administrators  of  his  estate  may  retain  whatever  they 
pay  on  account  of  such  suretyship  out  of  assets  that  come  to 
their  hands  as  administrators  against  other  specialty  creditors."^ 
A  retainer  may  either  be  pleaded  or  given  in  evidence  under 
the  plea  of  plene  adminiat/ravit} 

§  223.  Payment  in  counterfeit  money^  Mils  of  broken 
banks  or  forged  notes.  It  accords  with  principles  governing 
in  like  cases  and  certainly  with  the  decided  weight  of  author- 
ity to  hold  that  the  party  paying  by  legal  implication  war- 
rants the  genuineness  of  what  he  pays  as  money ;  ^  unless  the 
character  of  the  transaction  or  the  accompanying  circum- 
stances show  a  diflferent  intention.®  This  rule  is  now  recog- 
nized as  an  exception  to  that  of  caveat  emptor^  but  it  is  evident 
it  was  not  always  so.*    This  warranty  of  genuineness,  how- 


801;  Hamner  v.  Hamner,  8  Head, 
898 ;  Harrison  v.  Henderson,  7  Heisk. 
815. 

1  Kirksey  v.  Kirksey,  41  Ala.  626. 

>  Glenn  v.  Glenn,  41  Ala.  571. 

3  Harrison  v.  Henderson,  7  Heisk. 
815 ;  Ross  v.  Wharton,  10  Yerg.  190. 

*  Turner  v.  Child,  1  Dev.  881. 

•Powell's  Ex'r  v.  White,  11  Leigh, 
809.  See  Ck)pi8  v.  Middleton,  1  Turn. 
&  Russ.  224;  Jones  v.  Davids,  4  Rues. 
277. 

8  Evans  V.  Norris^  Hayw.  by  Batt 
478. 

7  Watson  V.  Cresap,  1  R  Mon.  195; 
Edmunds  v.  Digges,  1  Gratt  859; 
Hargrave  v.  Dusenbury,  2  Hawkes, 
826;  Fogg  v.  Sawyer,  9  N.  H.  865; 
Buck  V.  Doyle,  4  GiU,  478 ;  Goodrich 
V.  Tracy,  48  Vt  814. 


^See  Dakin  v.  Anderson,  18  Ind. 
52. 

In  Orchard  v.  Hughes,  1  Wall  78^ 
it  was  held  to  be  no  defense  to  a  suit 
for  debt  that  the  debt  arose  from  the 
receipt  of  the  bills  of  a  bank  char- 
tered illegally,  and  for  fraudulent 
purposes,  and  that  the  bills  were  void 
in  law,  and  finally  proved  worthless 
in  fact ;  they  themselves  having  been 
actually  current  at  tlie  time  the  de- 
fendant received  them,  and  not  hav- 
ing proved  worthless  in  his  hands, 
and  he  not  being  bound  to  take  them 
back  from  the  person  to  whom  he 
paid  them. 

» In  Wade's  Case,  5  Coke,  114a,  it 
was  said :  "  It  was  adjudged  between 
Vare  and  Studley  that  when  the 
lessor  demanded  rent  of  the  lessee. 
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ever,  is  not  absolute ;  but  the  general  current  of  author-  [359] 
ity  is  that  the  payer  warrants  the  quality  to  such  an  extent 
that  he  is  bound  to  make  it  good,  if  found  bad,  and  is  returned 
within  a  proper  time.^  It  is  a  special  warranty,  requiring  the 
return  of  the  thing  warranted  and  involving  an  obligation  of 
the  debtor  to  pay  the  amount  again  in  good  money ;  but  leav- 
ing the  creditor,  of  course,  the  option,  on  returning  the  spuri- 
ous money,  to  proceed  on  the  statu  quo  as  upon  a  rescission. 
The  payment  in  either  case,  to  the  extent  of  the  counterfeit 
money,  is  treated  as  a  nullity  when  it  has  been  restored.^ 

according  to  the  condition  of  re-  Judge  Ewing  said :  "  It  must  be  pre^ 
entry,  and  the  lessee  payeth  the  rent  sumed  that  he  who  passes  a  bill  as 
to  his  lessor,  and  he  received  it  and  money  passes  it  as  genuine,  and  the 
put  it  in  his  purse,  and  afterwards  law  implies  an  assumpsit  or  war- 
in  looking  it  over  again  at  the  same  ranty  that  it  is  so  (2  John&  458 ;  15 
time  he  found  amongst  the  money  Johna  241) ;  and  if  the  bill  should  be 
that  he  had  received  some  counter-  counterfeit  and  worthless,  this  im- 
feit  pieces  and  thereupon  refused  to  plied  promise  is  immediately,  upon 
carry  away  the  money,  but  re-entered  passing  the  bill,  broken,  and  an 
for  the  condition  broken,  it  was  action  lies  for  its  breach ;  nor  does  it 
adjudged  the  entry  was  not  lawful ;  matter  whether  he  who  passes  it 
for  when  the  lessor  had  accepted  the  knows  that  it  is  counterfeit  or  not  2 
money  it  was  at  his  peril,  and  upon  Johna,  suprcu  The  action  is  not  an 
that  allowance  he  shall  not  take  ex-  action  for  fraud,  but  for  breach  of 
oeption  to  any  part  of  it'*  And  it  is  promise  implied  by  law.  And  to  sus- 
said  in  Shepherd's  Touchstone,  140,  in  tain  this  form  of  declaring  it  would 
respect  to  mortgages :  "  If  the  pay-  certainly  be  unnecessary  to  prove 
ment  be  made,  part  of  it  with  coUn-  that  the  note  was  tendered  back,  as 
terfeit  coin,  and  the  party  accept  and  it  goes  for  breach  of  promise,  and 
put  it  up,  this  is  a  good  payment  and  not  for  restitution  of  the  considera- 
oonsequently  a  good  performance  of  tion  upon  a  disaffirmance  of  the  con- 
the  condition.'*  tract  of  payment    As  the  first  count 

1  Atwood  V.  ComwaU,  28  Mich,  in  the  case  under  consideration  is  a 
336 ;  Wingate  v.  Neidlinger,  50  Ind.  count  on  the  implied  promise,  the 
520 ;  Samuels  v.  King,  id.  527 ;  Steb-  proof  justified  the  recovery  without 
bins  V.  Stebbins,  51  Ind.  595.  See  any  evidence  that  the  bill  was  ten- 
Alexander  V.  Byers,  19  Ind.  801.  dered  back  to  the  defendants  before 

2  Id. ;  Markle  v.  Hatfield,  2  Johns,  suit  brought  We  are  also  satisfied 
453 ;  Oilman  v.  Peck,  14  Vt  516 ;  that  if  money  or  other  bills  which 
Thomas  v.  Todd,  6  Hill,  840 ;  Torrey  pass  and  are  received  as  money  be^ 
V.  Baxter,  18  Vt  452 ;  Pindairs  Ex'r  the  consideration  given  for  a  coun^ 
V.  Northwestern  Bank,  7  Leigh,  617 ;  terfeit  bill,  that  it  may  be  recovered* 
Raymond  v.  Baar,  18  S.  &  R  818 ;  back  on  an  indebitattis  count  for 
Bank  of  St  Albans  v.  Farmers'  &  M.  so  much  money  had  and  received. 
Bank,  10  Vt  141.  Paymet  t  for  such  a  bill  must  be  re- 
in Watson  V.  Cresap,  1 B.  Mon.  195,  garded  as  a  payment  by  mistake  for- 
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The  same  principle  applies  to  the  notes  of  individuals.  If 
they  are  forged  in  whole  or  in  part,  or  are  void  because  of  the 
incapacity  of  their  makers,  the  paper  does  not  discharge  the 
debt  it  was  accepted  in  payment  of.*  A  contract  to  receive 
payment  in  certificates  of  indebtedness  issued  by  public  officers 
contemplates  that  the  instruments  shall  be  enforceable;  that 
they  shall  rest  upon  antecedent  proceedings  which  gave  the 
officers  jurisdiction  to  issue  them.' 

[360]  The  tendency  of  modern  decisions  is  to  require  reason- 
able vigilance  in  the  receipt  and  prompt  diligence  in  the  re- 
turn of  counterfeits,  or  in  giving  notice  to  the  payer  that  he 
may  protect  himself  against  prior  parties.  What  is  diligence 
is  determined  with  reference  to  the  facts  of  each  case,  but 
upon  analogies  drawn  from  the  law  of  commercial  paper.  A 
delay  of  months  or  even  a  few  days  may  be  fatal  to  the  right 
of  recourse  to  the  payee.'    Any  unnecessary  delay  beyond 

&  tiling  of  DO  value,  but  which  was,  "  would  be  as  worthless  in  the  hand 

at  the  time  it  was  received,  believed  of  the  defendants  as  in  that  of  the 

to  be,  and  imported  on  its  face  to  be,  plaintiffs"     An  absolute  warranty 

of  intrinsic  worth.    2  Johns.  458w  of  genuineness  is  assumed  doubtless 

''But  this  form  of  declaring  pro-  on  that  theory.    The  consideration 

oeeds  on  the  ground  of  a  disaffirm-  appears  to  have  been  overlooked  that 

ance  of  the  contract  and  a  restitution  where  a  counterfeit  biU  has  been  in- 

of  the  thing  given  in  exchange.    It  nocently    paid    and     received,    the 

is  an  equitable  remedy,  and  to  en-  prompt  return  of  it  will  enable  the 

title  the  plaintiff  to  recovery,  if  any-  party  who  had  paid  it  to  restore  it  to 

thing  of  value  has  been  received,  it  the  person  from  whom  he  received 

must  be  shown  that  it  was  tepdered  it»     and  thus    obtain    its  nominal 

back  before  the  action  was  brought  amount  in  good   money.    The   im- 

A  counterfeit  bill  is  certainly  of  no  plied  warranty  requires  such  restitu- 

intrinsic  value ;  it  would  be  as  worth-  tion. 

less  in  the  hands  of  the  defendants  as  ^Godfrey  v.  Crisler,  128  Ind.  203; 

that  of  the  plaintiffs,  and  according  First  Nat  Bank  v.  Buchanan,87  Tenn. 

to  the  rule  laid  down,  it  would  seem  82 ;  MonticeUo  v.  Grant,  104  Ind.  168 

unnecessary  to  show  that  it  was  teu-  Gerwig  v.  Bitterly,  56  N.  Y.    214 

dered  back,  even  in  this  form  of  de-  Stratton  v.  McMakin,  84  Ky.    641 

daring.    But  whether  it  was  or  not  Ritter  v.  Singmaster,  78  Pa.  St  400 

it  is  not  now  necessary  to  determine,  Graham's     Estate,    14  Phila.    280 

as  the  recovery  was  proper  on  the  Emeric  v.  O'Brien,  86  Ohio  St  491 

first  count"  Quicbard  v.  Brande,  57  Wis.  584 

This  case;,  it  is  respectfully  sug-  Sandy  River  Nat  Bank  v.  MiUer,  19 

gested,  would  not  now  be  regarded  AtL  Bepi  109 ;  82  Me.  187. 

as  correctly  decided,  for  it  proceeds  ^  Catlin  v.  Munn,  87  Hun,  2SL 

upon  a  ground  fundamentally  erro-  '  Raymond  v.  Baar,  18  S.  &  R  818; 

neous;  namely,  that  a  counterfeit  bill  Samuels    v.    King,   50    Ind    527; 
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such  reasonable  time  as  would  enable  the  taker  to  inform  him- 
self as  to  its  genuineness  operates  as  a  fraud  on  the  payer,  and 
prevents  a  recovery.* 

§  224*  Same  subject.  When  payment  is  made  in  the  [361] 
bills  of  insolvent  banks  or  in  other  depreciated  conventional 
currency,  the  question  of  who  should  bear  the  loss  may  arise 
under  various  circumstances.  If  both  parties  deal  in  [362] 
the  currency  in  question  as  uncurrent  money  it  is  like  dealing 
in  a  commodity.  And  if  a  debtor  pays  as  money  bank  notes, 
knowing  the  bank  to  be  insolvent,  and  conceals  it  from  [363] 
the  creditor  or  payee,  it  will  be  deemed  a  fraud.^  But  there 
are  various  aspects  in  which  an  innocent  payment  of  depre- 
ciated or  worthless  currency  may  be  viewed;  that  is,  though 
both  the  payer  and  receiver  take  for  granted  it  is  good,  and 
may  be  equally  ignorant  of  any  fact  tending  to  lessen  its 
value ;  first,  the  bank  may  be  in  fact  insolvent,  but  had  not 
stopped  payment ;  second,  it  may  have  stopped  payment,  but 
a  knowledge  of  it  not  have  reached  the  neighborhood  where 
the  payment  was  made,  and  the  bills  may  have  continued 
there  actually  current ;  third,  the  currency  used  may  be  wholly 
worthless  or  only  depreciated.  Mr.  Chitty  says :  "  It  should 
seem  that  if  in  discounting  a  note  or  bill  the  promissory  note 
of  country  bankers  be  delivered,  after  they  have  stopped  pay- 
ment, but  unknown  to  the  parties,  the  person  taking,  unless 
guilty  of  laches,  might  recover  the  amount  of  the  discounter 
because  it  must  be  implied  that  at  the  time  of  the  transfer 
the  notes  were  capable  of  being  received  if  duly  presented 
for  payment."  •    And  Mr.  Story  says  of  a  payment  in  biUs  of 

Thomas  v.  Todd,  6  Hill,  840 ;  Law-  i  Atwood  v.    Cornwall,  28   Mich, 
renceburgh  Nat  Bank  v.  Stevenson,  888.    This  case  is  valuable  because  of 
51  Ind.  694 ;   Com  Exchange  Nat  the  ability  and  learning  with  which 
Bank  v.  National  Bank,  78  Pa.  St  Judge  CampbeU  discusses  the  legal 
288 ;  Kenny  v.  First  Nat  Bank,  60  relations  between  the  payer  and  re- 
Barb.  113;  Camidge  v.  Allenby,  6  R  ceiver  of  counterfeit  money.     See 
&  C.  878 ;  Bank  of  St  Albans  v.  First  Nat  Bank  v.  Ricker,  71  III  489 ; 
Farmers'  &  M.  Bank,  10  Vt  141 ;  Pin-  Simms  v.  Clark,  11  DL  187 ;  United 
daU's  £x*r  v.  Northwestern  Bank,  7  States  Bank  v.  Bank  of  GFeorgia»  10 
Leigh,  617;  Union  Bank  v.  Balden-  Wheat  888. 
wick.  45  DL  876 ;  Pumphrey  v.  Eyre,  *  Story  on  Prom.  Notes,  §  lia 
Tappan  (OhioX  28a    See  Young  v.  » Chitty  on  Bills,  347. 
Adams,  6  Mass.  187 ;  Salem  Bank  v. 
Gloucester  Bank,  17  id.  1,  2a 
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an  insolvent  bank,  where  both  parties  are  equally  innocent^ 
and  alike  ignorant  that  the  bank  had  become  insolvent,  that 
the  weight  of  reasoning  and  of  authority  seem  to  be  in  favor 
of  the  payer  bearing  the  loss.  The  decisions  in  New  York,^ 
Wisconsin,'  Yerraont,'  New  Hampshire,*  Illinois,*  Maine,* 
South  Carolina,^  and  Ohio,'  are  in  accord  with  that  doctrine. 
But  in  Pennsylvania/  Tennessee,^*  and  Alabama,"  it  has  been 
held  that  such  loss  should  be  borne  by  the  receiver.^ 

The  failure  of  a  bank  has  the  effect  of  depriving  its  bills  of 
the  distinctive  character  of  money;  it.  becomes  insolvent  when 
it  ceases  to  redeem  them  with  legal  tender  money."  Bank 
notes  are  the  representative  of  money,  and  circulate  as  such  by 
general  consent  and  usage.  But  this  consent  and  usage  are 
based  upon  the  convertibility  of  such  notes  into  coin  at  the 
pleasure  of  the  holder,  upon  their  presentation  to  the  bank  for 
redemption.  This  fact  is  the  vital  principle  which  sustains 
their  character  as  money.  So  long  as  they  are  in  fact  what 
they  purport  to  be,  payable  on  demand,  common  consent  gives 
them  the  attributes  of  money.  But  upon  the  failure  of  the 
bank  by  which  they  were  issued,  when  its  doors  are  dosed  and 

1  Lightbody  v.   Ontario  Bank,  11  parte  Blackbume,  10  Yes.  204 ;  Emly 

Wend.    9;     afSrmed,    18   id.    101;  v.  Lye,  15  East,  7. 

Houghton  v.  Adams,  18  Barb.  546.  In  Ck>rbit  v.  Bank  of  Smyrna,  2 

'^Townsends  v.  Bank  of  Racine,  7  Harr.  285,  it  was  held  that  the  re- 

Wis.  185.  ceipt  by  a  bank  for  deposit  as  money 

s  Oilman    v.    Peck,    11    Vt    516;  of  tlie  bills  of  a  bank  that  had  just 

Wainwright  v.  Webster,  id.  576.  suspended,    but   before    either   the 

*  Fogg  V.  Sawyer,  9  N.  H.  865.  bank  or  the  depositor  was  informed 

^Magee  v.  Carmack,  13  HI.  289.      -  of  the  failure,  was  at  the  risk  of  the 

9  Frontier  Bank  v.  Morse,  22  Me.  bank  receiving  them.  And  a  distinc- 

Sa  tion  was  taken  between  the  receipc 

7  Harley  v.  Thornton,  2  HiU,  509.  of  bank  bills  for  a  contemporaneous 
^Westfall  V.  BraJey,  10  Ohio  St.  debt  or  consideration  and  receiving 

188.    But  see  Imbush  v.  Mechanics'  them  for  a  precedent  debt    In  the 

Bank,  1  West  L.  J.  49.  former  case  the  bills  are  supposed  to 

8  Bayard  v.  Shunk,  1  W,  &  S.  94  be  the  thing  bargained  for,  and  there- 
w  Scruggs  V.  Oass,  8  Yerg.  175.  But  fore  at  the  risk  of  the  receiver ;  but 

see  Ware  v.  Street,  2  Head,  609.  when  received  for  a  precedent  debt 

n  Lowrey  v.  Murrell,  2  Port  282.  it  is  not  discharged  unless  the  bills 

^'^  See  Young  v.  Adams,  6  Mass.  182 ;  are  of  solvent  banks  when  received. 

Edmunds    v.  Digges,  1  Oratt  829;  ^'Townsends  v.  Bank  of  Racine,  7 

Phillips    V.    Blake,     1     Met    156;  Wis.  185;  Lightbody  v.  Ontario  Bank, 

Camidge  v.  AUenby,  6  B,  &  C.  378;  11  Wend.  9;  18  id.  lOL 
Owenson  v.  Morse,  7  T.  R.  64;  Ex 
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the  inability  to  redeem  its  bills  is  openly  averred,  they  instantly 
lose  that  character,  their  circulation  as  currency  ceases  [365] 
with  the  usage  and  consent  upon  which  it  rested,  and  the  notes 
become  the  mere  dishonored  and  depreciated  evidences  of 
debt.  When  this  change  in  their  character  takes  place  the 
loss  must  necessarily  fall  upon  him  who  is  the  owner  of  them 
at  the  time ;  and  this,  too,  whether  he  is  aware  or  unaware  of 
the  fact.  His  ignorance  can  give  him  no  right  to  throw  the 
loss  he  has  already  incurred  upon  an  innocent  third  party.^ 
Therefore,  if  such  bills,  after  failure  of  the  bank,  are  paid  out 
and  received  as  money  by  persons  ignorant  of  the  fact,  the 
receiver  is  entitled  to  return  them  and  require  their  amount 
in  good  money  on  the  ground  of  mistake.'  The  very  time 
when  a  bank  announces  its  failure  by  closing  its  doors  and 
ceasing  to  redeem  is  that  at  which  its  failure  is  deemed  to 
occur,  without  reference  to  its  antecedent  real  condition,  be- 
tween parties  having  no  cause  to  anticipate  that  event.^  The 
doctrine  that  the  loss  falls  upon  him  in  whose  hands  the  [366] 
bills  are  at  the  time  of  the  failure  necessarily  involves  an  im- 
plied guaranty  in  every  payment  of  bank  bills  that  at  that 

^Westfallv.  Braley,  lOOhioSt  188.  people  have  produced  a  course  of 
2  Id. ;  Frontier  Bank  v.  Morse,  22  legislation  by  which  bank  paper  has 
Me.  88 ;  Roberts  v.  Fisher,  48  N.  Y.  become  the  circulating  medium  and 
159 ;  Leger  v.  Bonnaffe,  2  Barb.  475 ;  the  standard  of  value  instead  of 
Baldwin  v.  Van  Deusen,  87  N.  Y.  487.  specie.  True,  it  has  not  been  made  a 
'  Ware  v.  Street,  2  Head,  609.  In  lawful  tender  and  cannot  be  without 
this  case  a  payment  in  bank  bills  was  a  change  of  the  constitution.  But  by ' 
made  on  the  12th  of  July,  1858,  late  almost  universal  consent  it  has  be- 
in  the  evening,  and  was  held  good,  come  the  medium  of  exchange  and 
although  the  suspension  was  resolved  the  representative  of  property.  It 
upon  that  same  evening,  because  not  has  taken  the  place  of  the  precious 
announced  until  the  next  day.  The  metals  and  is  regarded  as  money, 
court  say:  "The  loss  must  fall  upon  This,  however,  is  by  consent  and  not 
one  of  two  innocent  men,  and  the  by  law.  No  man  is  bound  to  receive 
law  must  control  it  At  the  time  the  it  in  payment  of  debts  or  for  prop- 
payment  was  made  the  notes  were  erty.  But  if  it  gets  into  his  hands  by 
circulating  as  currency  and  con*  consent,  and  a  loss  comes  by  failure 
sidered  good  by  the  community.  But  of  the  bank,  the  misfortune  must 
they  were  in  fact  of  no  value  at  the  and  should  be  his  in  whose  hands  it 
hour  they  were  paid  out,  although  a  happens  to  be  at  the  time.  The  risk 
few  hours  before  they  were  convert-  must  follow  the  paper  and  not  the 
ible  into  specie.  .  .  .  The  supposed  former  owners.  It  passes  from  hand 
commercial  interest  of  our  country  to  hand  without  recourse  except  in 
and  the  general  convenience  of  the  cases  of  fraud  or  concealment" 
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time  the  bank  has  not  sospended  or  failed,  unless  a  contrary 
intention  is  manifested. 

On  the  contrary,  in  Pennsylvania  and  some  other  states,  as 
before  stated,  where  a  payment  in  bank  biUs  is  made  in  good 
faith  their  acceptance  is  not  deemed  to  be  upon  the  faith  of 
any  such  guaranty,  but  is  governed  by  the  rule  of  caveat 
emptoTj  and  the  maxim  of  meUor  est  conditio  defendentis} 

^  In  Bayard  v.  Shunk,  1  W.  &  &■  common    payments    is    money  or 

02,  Gibson,  C.  J.,  expounds  and  en-  cash.'     If    sueh   were   their    legal 

forces  this    view  with  great  vigor  character  in  England,  where  there 

of  language   and  logic    He  says :  was  but  one  bank,  how  emphatically 

**  Cases  in  which  the  bills  and  notes  must  it  be  so  here  where  they  have 

of  a  third  party  were  transferred  for  supplanted  coin  for  every  purpose 

a  debt  are  not  to  the  purpose ;  and  but  that  of  small  change,  and  where 

most  of  those  which  have  been  cited  they  have  excluded  it  from  circula- 

are  of  that  stamp.    Where  the  par-  tion  almost  entirely.    It  is  true,  as 

ties  to  such  a  transaction  are  silent  was  remarked  in  Young  v.  Adams, 

in  respect  to  the  terms  of  it»  the  6  Mass.  182,  that  our  bank  notes  are 

rules  of  interpretation  are  few  and  private  contracts  without  a  public 

simple.    If  the  securities  are  trans-  sanction  like  that  which  gives  oper- 

ferred  for  a  debt  contracted  at  the  ation  to  the  lawful  money  of  the 

time,  the  presumption  is  that  they  country ;  but  it  is  also  true  that  they 

were  received  in  satisfaction  of  it ;  pass  for  cash,  both  here  and  in  Eng- 

but  if  for  a  precedent  debt,  it  is  that  land,  not  by  force  of  any  such  sane- 

they  are  received  as  collateral  se-  tion,  but  by  the  legislation  of  general 

Gurity  for  it;  and  in  either  case  it  consent,  induced  by  their  great  oon- 

may  be  rebutted  by  direct  or  cir-  venience,  if  not  the  absolute  neces- 

cumstantial  evidence.    But  by  the  sides  of  mankind.    Miller  v.   Bace 

conventional   rules    of   business,   a  is  a  leading  case  which  has  never 

transfer  of  bank  notes,  though  they  been  doubted  in  England,  or,  except 

are  of  the  same  mould  and  obliga-  in  a  case  presently  to  be  noticed,  in 

tion  betwixt  the  original  parties,  is  America;  and  it  goes  very  far  to  rule 

regulated  by  peculiar  principles,  and  the  point  before  us ;  for  if  the  wheel 

stands  on  a  different  footing.    They  of  commerce   is  to  be   stopped  or 

are  lent  by  the  banks  as  cash ;  they  turned  backwards  in  order  to  repair 

are  paid  away  as  cash ;  and  the  Ian-  accidents  to  it  from  impurities  in 

guage  of  Lord  Mansfield  in  Miller  the  medium  which  keeps  it  in  mo- 

V.  Race,  1  Burr.  452,  was  not  too  tion,  except  those  which,  few  and 

strong   when    he    said,    '  they   are  far  between,  are  occasioned  by  fpr- 

treated  as  money,  as  cash,  in  the  or-  gery,  bank  notes  must  cease  to  be  a 

dinary  course    and    transaction   of  part  of  the  currency,  or  the  business 

business  by  the  general  consent  of  of  the  world  must  stand  stilL    The 

mankind,    which    gives   them    the  weight  of  authority  bearing  directly 

credit  and  currency  of  money  to  all  on  the  point  is  (1841)  decisively  in 

intents  and  purposes ;   they  are  as  favor  of  the  position  that  bona  fide 

much  money  as  guineas  themselves  payment  in  the  notes  of  a  broken 

are,  or  aqy  other  coin  that  is  used  in  bank  discharges  the  debt     .     .     . 
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Where  recourse  is  allowed  to  the  party  who  paid  out  [367] 
the  bills  it  does  not  depend  on  their  being  worthless.  Parker, 
C.  J.,  said :  ^^  The  case  of  a  payment  in  bills  of  a  broken  badk 
cannot  be  distinguished  in  principle  from  a  payment  in  coun- 

Camidge  v.  Allenby,  6  B.  &  C.  878 ;  sequent  purchasers  indifferently  of  a 
Scruggs  V.  Qas8»  8  Yerg.  175 ;  Young  le^  or  an  equitable  title.  It  is  for 
V.  Adam8»  6  Mass.  182;  against  that  reason  the  owner  of  a  stolen 
Dghtbody  v.  Ontario  Bank,  11  Wend,  horse  can  reclaim  him  of  a  purchaser 
9 ;  affirmed,  18  id.  101.  •  .  .  from  the  thief ;  and  were  not  the  field 
"To  assume  that  the  solvency  of  of  commerce  market  overt  for  every- 
the  bank  at  the  time  of  the  transfer  thing  which  performs  the  office  of 
is  an  inherent  condition  of  it  is  to  money  in  it,  the  owner  of  a  stolen 
assume  the  whole  ground  of  the  ar-  note  might  follow  it  into  the  hands 
gument  The  conclusion  concurred  of  a  bona  ^6  holder  of  it  Butgen- 
in  by  all,  however,  was  that  the  me-  eral  convenience  requires  that  he 
dium  must  turn  out  to  have  been  should  not ;  and  it  was  that  principle, 
what  the  debtor  offered  it  for  at  the  not  any  consideration  of  the  equities 
time  of  payment  How  does  that  betwixt  the  parties,  which  ruled  the 
consist  with  the  equitable  principle  case  of  Miller  v.  Race.  But  a  more 
that  there  must  be,  in  every  case,  a  forcible  illustration  of  the  principle, 
motive  for  the  interference  of  the  were  the  case  indisputably  law,  might 
law,  but  that  it  must  be  stronger  be  had  in  Levy  v.  Bank  of  the 
than  any  to  be  found  on  the  other  United  States,  4  DalL  284 ;  S.  C,  1^ 
side ;  else  the  equity  being  equal.  Bin.  27,  in  which  the  placing  even  a 
and  the  balance  inclining  to  neither  forged  check  to  the  credit  of  a  de- 
side,  things  must  be  left  to  stand  as  positor  as  cash — a  transaction  really 
they  are  (Fonb.  B,  1,  ch.  V,  §  8 ;  id.  not  within  any  principle  of  conven- 
ch.  IV,  g  211) ;  in  other  words,  that  the  tional  law  —  was  held  to  conclude 
law  interferes  not  to  shift  a  loss  from  the  bank ;  and  to  this  may  be  added 
one  innocent  man  to  another  equally  the  entire  range  of  cases  in  which 
innocent  and  a  stranger  to  the  cause  the  purchaser  of  an  article  from  a 
of  it  The  self-evident  justice  of  this  dealer  has  been  bound  to  bear  a  loss 
would  be  proof,  were  it  necessary,  from  a  defect  in  the  quality  of  it 
that  it  is  a  principle  of  the  common  And  for  the  same  reason  that  the 
law.  But  we  need  go  no  further  in  law  refuses  to  interfere  between  par- 
search  of  authority  for  it  than  Miller  ties  mutually  innocent  it  refuses  to 
V.  Race,  in  which  one  who  had  re-  interfere  between  tliose  who  are 
ceived  a  stolen  bank  note  for  full  mutually  culpable ;  as  in  the  .case  of 
consideration  in  the  course  of  his  an  action  for  negligence.  What  is 
business  was  not  compelled  to  restore  there,  then,  in  the  case  before  us  to 
it  It  was  intimated  in  the  Ontario  take  it  out  of  this  great  principle  of 
Bank  v.  Ughtbody  that  there  was  a  the  common  law?  The  position 
preponderance  of  equity  in  that  case,  taken  by  the  courts  of  New  York  is 
not  on  the  side  of  him  who  had  lost  that  every  one  who  parts  with  his 
the  note,  but  of  him  who  had  last  property  is  entitled  to  expect  the 
given  value  for  it  Why  last?  The  value  of  it  in  coin.  Doubtless  he  is. 
maxim,  prior  in  tempore  potior  in  He  may  exact  payment  in  precious 
jia%  prevails  between  prior  and  sub-  stones,  if  such  is  the  bargaia    But 
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terfeit  money.  From  the  time  of  the  failure  of  the  bank  they 
cease  to  be  the  proper  representatives  of  money,  whether 
[368]  they  are  at  the  time  near  to  or  at  a  distance  from  the 
bank.    They  may  have  a  greater  value  than  counterfeit  bills, 

where  he  has  accepted  without  re-  paired;  and  if  we  strip  a  payment 
serve  what  the  conventional  laws  of  in  bank  notes  of  the  analogous  cash 
the  country  declare  to  be  cash,  his  principle,  why  not  treat  it  as  a  nul- 
claim  to  anything  else  is  at  an  end.  lity,  by  showing  that  the  bank  was 
Bills  of  exchange  and  promissory  actually,  though  not  ostensibly  in- 
notes  enter  not  into  tlie  transactions  solvent  at  the  time  of  the  transac- 
of  commerce  as  money ;  but  it  im-  tion.  It  is  no  answer  that  the  note 
presses  even  these  with  qualities  of  an  unbroken  bank  may  be  in- 
which  do  not  belong  to  ordinary  se-  stantly  converted  into  coin  by  pre- 
curitiea  The  holder  of  one  of  them,  senting  it  at  the  counter.  To  do 
who  has  taken  it  in  the  ordinary  that  may  require  a  journey  from 
course,  can  recover  on  it,  whether  Boston  to  New  Orleans,  or  between 
there  was  a  consideration  between  places  still  further  apart,  and  tlie 
the  original  parties  or  not  .  .  •  bank  may  have  stopped  in  the  mean- 
**  The  assertion  that  it  is  always  an  time,  or  it  may  stop  at  the  instant  of 
original  and  subsisting  part  of  the  presentation  when  situated  where 
agreement  that  a  bank  note  shall  the  holder  resides.  And  it  may  do 
turn  out  to  have  been  good  when  it  so  when  it  is  not  insolvent  at  all, 
was  paid  away  can  be  conceded  no  but  perfectly  able  eventually  to  pay 
farther  than  regards  its  genuinenesa  the  last  shilling.  This  distinction 
That  genuine  notes  are  supposed  to  between  previous  and  subsequent 
be  equal  to  coin  is  disproved  by  daily  failure  evinced  by  stopping  before 
experience,  which  shows  that  they  the  time  of  the  transaction  or  after 
circulate  by  the  consent  of  whole  it  is  an  arbitrary  and  impracticable 
communities  at  their  nominal  value  one.  To  such  a  pajnnent  we  must 
when  notoriously  below  it  But  why  apply  the  cash  principle  entire,  or 
hold  the  payer  responsible  for  the  we  must  treat  it  as  a  transfer  of  ne- 
failui-e  of  the  bank  only  when  it  gotiable  paper,  imposing  on  the 
has  been  ascertained  at  the  time  of  transferee  no  more  tlian  the  ordi- 
the  payment^  and  not  for  insolvency  nary  mercantile  responsibility  in  re- 
ending  in  an  ascertained  failure  gard  to  presentation  and  notice  of 
afterwards?  As  the  bank  may  have  dishonor.  There  is  no  middle  ground, 
been  actually  insolvent  before  it  .  .  .  The  case  of  a  counterfeit 
,  closed  to  let  the  world  know  it,  we  bank  note  is  entirely  different  The 
must  carry  his  responsibility  back  laws  of  trade  extend  to  it  only  to 
beyond  the  time  when  it  ceased  to  prohibit  the  circulation  of  it  They 
redeem  its  notes,  if  we  carry  it  back  leave  it  in  all  beside  to  what  is  the 
at  alL  Were  it  not  for  the  conven-  rule  both  of  the  common  and  the 
tional  principle  that  the  purchaser  civil  law,  which  requires  a  thing 
of  a  chattel  takes  it  with  its  defects,  parted  with  for  a  pnce  to  have  an 
the  purchaser  of  a  horse  with  the  actual  or  at  least  a  potential  exist- 
seeds  of  mortal  disease  in  him  might  ence  (2  Kent,  468),  and  a  forged 
refuse  to  pay  for  him  though  his  note,  destitute  as  it  is  of  the  quality 
vigor  and  usefulness  were  yet  unim-  of  legitimate  being,  is  a  nonentity* 
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bat  in  neither  case  has  the  party  received  what  in  the  con- 
templation of  both  parties  he  was  entitled  to  receive,  if  the 
contract  was  to  pay  a  certain  sura.  In  neither  case  has  he  re- 
ceived money  or  its  representative.  The  sum  contracted  to 
be  paid  has  not  been  paid  in  money  or  anything  which  [369] 
by  usage  passes  as  money,  or  which  was  entitled  at  the  time 
to  represent  it ;  and  the  party  has  therefore  failed  to  pay 
what  he  contracted  to  pay.  Counterfeit  coin  may  contain  a 
portion  of  good  metal  and  thus  have  some  value,  but  this 
would  not  make  it  a  good  medium  of  payment.  Entire 
worthlessness,  or  not,  is  not,  therefore,  the  criterion."  ^  [370] 
A  return  of  such  paper  by  the  receiver  is  required  as  a  condi- 
tion of  the  right  to  recover  from  the  payer;  and  the  necessity 
of  returning  it  arises  from  the  same  considerations  in  the  case 
of  counterfeit  money,  to  enable  the  party  paying  to  secure 

It  18  no  more  a  bank  note  than  a  vised  by  human  sagacity  can  do 
dead  horse  is  a  living  one ;  and  it  is  equal  and  exact  justice  in  the  appre- 
an  (elementary  principle,  that  what  hension  of  all  men.  The  best  that 
has  no  existence  cannot  be  the  sub-  can  be  done,  in  any  case,  is  no  more 
ject  of  a  contract  But  it  cannot  be  than  an  approximation  to  it ;  and 
said  that  the  genuine  note  of  an  in-  when  the  incidental  risks  of  a  busi- 
solvent  bank  has  not  an  actual  and  ness  are  so  disposed  of  as  to  consist 
a  legitimate  existence,  though  it  be  with  the  general  convenience,  no  in- 
little  worth ;  or  that  the  receiver  of  justice  will  in  the  end  be  done  to 
it  has  not  got  the  thing  he  expected  those  by  whom  they  are  borne 
It  ceases  not  to  be  genuine  by  the  Commerce  is  a  system  of  dealing  in 
bank's  insolvency ;  its  legal  obliga-  which  risk,  as  well  as  labor  and  cap- 
tion as  a  contract  is  undissolved,  and  ital,  is  to  be  compensated.  But 
it  remains  a  promise  to  pay,  though  nothing  can  be  more  exactly  bal- 
the  promisor's  ability  to  perform  it  anced  than  the  equities  of  parties  to 
be  impaired  or  destroyed.  ...  a  payment  in  regard  to  the  risk  of 
The  difference  between  forgery  and  the  medium  when  its  worthlessness 
insolvency  in  relation  to  a  bank  was  unsuspected  by  either  of  them, 
note  is  as  distinctly  marked  as  the  The  difference  between  them  is  not 
difference  between  title  and  quality  the  tithe  of  a  hair  or  any  other  in- 
in  Telation  to  the  sale  of  a  cliatteL  finitesimal  quantity  that  can  be  im- 
"What  then  becomes  of  the  agined ;  and  in  such  a  case  the  corn- 
boasted  principle  that  a  man  shall  mon  law  allows  a  loss  from  mutual 
not  have  parted  with  his  property  mistake  to  rest  where  it  has  faUen, 
until  he  shall  have  had  value,  or  rather  than  to  remove  it  from  the 
rather  what  he  expected  for  it?  Like  shoulders  of  one  innocent  man  to 
many  others  of  the  same  school,  it  the  shoulders  of  another  equally  so.  *' 
would  be  too  refined  for  our  times,  i  Fogg  v.  Sawyer,  9  N.  H.  865 ; 
even  did  a  semblance  of  justice  lie  Frontier  Bank  v.  Morse,  22  Me.  88 ; 
ac  the  root  of  it    But  nothing  de-  Magee  v.  Carmack,  18  BL  289. 
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himself  with  prior  parties.  But  whether  the  rule  requiring 
return  within  a  reasonable  time  is  confined  to  cases  in  which 
the  payer  has  recourse  does  not  appear  to  be  decided.  .  If  the 
failure  occurred  while  he  was  the  owner  of  the  bills  he  has 
no  recourse ;  and  if  they  are  not  returned  why  may  not  the 
party  receiving  and  retaining  them  He  charged  with  their 
value  and  the  recovery  be  limited  to  the  depreciation?  * 

§  225,  Payment  by  note^  bill  or  check.  A  creditor  may 
receive  anything  of  value  as  payment.*  A  debtor,  by  agree- 
ment with  his  creditor,  may  pay  his  contemporaneous  or  ante- 
cedent debt  in  su  note  or  bill  against  a.  third  person;  but 
there  must  be  a  mutual  agreement  that  it  shall  be  transferred 
and  received  as  final  satisfaction  without  recourse  or  condition 
of  being  productive.'  Where  goods  are  sold  for  a  particular 
[371]  note  it  is  an  exchange  or  barter,  and  the  note  has  the 
effect  of  payment.*  And  it  has  been  held  that  when  the  note 
of  a  third  person  is  taken  without  recourse,  by  indorsement  or 
otherwise,  for  goods  sold  at  the  time,  the  presumption  is  it  is 
taken  in  payment.'    There  is  no  dissent  from  the  proposition 

iTownscnds  v.  Bank  of  Bacine,  7  Wend.  85;  bonkling  v.  King,  10  N. 
Wis.  185 ;  Ontario  Bank  v.  Light-  Y.  440,  affirming  10  Barb.  872 ;  Rob- 
body,  13  Wend.  104  erts  v.  Fisher,  53  Barb.  69 ;  Wright  v. 

In  Magee  v.  Carmack,  18  HI.  289,  First  Crockery  Ware  Co.,  1  N.  H.  281 ; 

the  court  remark  as  to  the  question  Jaffrey  v.  Cornish,  10  id.  505 ;  Elliot 

of  what  is  a  reasonable  time :  *' When  v.  Sleeper,  2  id.  527 ;  Randlet  v.  Her- 

from  the  nature  of  the  subject  a  gen-  ren,  20  id.  102;  Brewer  ▼.  Branch 

eral  rule  can  be  applied  to  all  cases,  Bank,  24  Ala.  440 ;  Hutchins  v.  Olcutt, 

then  what  constitutes  reasonable  no-  4  Vt  549;  Hart  v.  Boiler,  15  S^  &  R 

tice  may  be  a  question  of  law  for  the  162 ;  Citizens*  Bank  v.  Carson,  82  Ma 

courts  as  notice  to  the  indorser  of  a  191;   Smith  v.  Owens,  21   CaL  11; 

bill  or  note.    But  when,  as  in  this  Graves  v.  Friend,  5  Sandf.  56& 

case,  the  question   of  what  would  *  Ferdon  ▼.  Jones,  2  R  D.  Smith, 

constitute  a  reasonable   time  must  106 ;  Whitbeck  v.  Van  Ness,  11  Johns, 

depend  upon  the  peculiar  circum-  409 ;  Breed  v.  Cook,  15  id.  241 ;  "!Rew 

stances  of   each  case,  and   cannot  v.  Barber,  8  Cow.  272. 

reasonably  be  subjected  to  any  gen-  ^Hall  v.  Stevens,  116  N.  Y.  201,  re- 

eral  rule,  then  it  is  a  question  of  fact  versing  4^  Hun,  578 ;  Gibson  v.  Tobey, 

for  the  jury  to  be  determined  from  46  N.  Y.  637 ;    Corbit  v.  Bank  of 

all  the  circumstances.*'  Smyrna,  2  Harr.  (Del)  285,  259 ;  Tony 

2  Louden  v.  Birt,  4  Ind.  566 ;  Reed  v.  Hadley,  27  Barb.  192 ;  Whitbeck 

V.  Bartlett,  19  Pick.  278 ;  Tilford  v.  v.  Van  Ness,  11  Johna  409 ;  Noel  v. 

Roberts,  8  Ind.  254.  Murray,  18  N.  Y.  167 ;  Rew  v.  Barber, 

« St  John  V.  Purdy,  1  Sandf.  9 ;  8  Cow.  272 ;  Breed  v.  Cook,  16  Johns. 

New  York  State  Bank  v.  Fletcher,  5  241 ;  Bank  of  England  v.  Newman, 
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that  an  agent  who  has  authority  to  sell  property  and  receive 
payment  for  his  principal  is  not  presumed  to  be  empowered 
to  take  anything  but  money  in  payment  therefor ;  ^  and  this  is 
true  of  an  agent  who  is  appointed  to  receive  and  collect 
demands  due  his  principal.' 

Whether  the  receipt  by  the  creditor  of  the  debtor's  note,  or 
the  note  of  one  of  several  debtors,  with  the  agreement  that 
it  is  received  at  the  risk  of  the  creditor,  and  as  full  satisfac- 
tion, will  have  the  effect  to  extinguish  the  debt,  is  not  uni- 
versally agreed.  In  New  York  it  has  been  several  times  held, 
and  perhaps  the  doctrine  there  may  b©  deemed  settled,  that  a 
debtor's  note,  although  expressly  received  as  satisfaction,  can- 
not extinguish  his  precedent  debt.' 

1  LdL  Raym.  442 ;  Bayard  v.  Shunk,  third  person ;  in  other  words^  Bome- 

1  W.  &  S.  92 ;  FydeU  v.  Clark,  1  Esp.  tiling  over  and  above  the  original 

447 ;  Clark  v.  Mundall,  1  Salk.  124  debt    A  promise  by  note  is  a  secu- 

Bat  see   Damall  v.  Morehouse,  86  rity  of  no  higher  degree  than  an  im- 

How.  Ft.  511 ;  Turner  v.  Bank  of  Fox  plied  promise ;  and  the  logic  of  these 

Lake,  8  Keyes,  425 ;  Youngs  v.  Stah-  pleas  is  no  more  than  saying :  '  Your 

elin,  84  N.  Y.  258 ;  Owenson  v.  Morse,  precedent  debt  is  discharged  because 

7  T.  R  64 ;  Burrows  v.  Bangs,  84  I  promised  to  pay  it  in  another  form, 

Mich.  804 ;    Gardner  v.  Gk)rham,  1  and  you  accepted  the  latter  promise 

Doug.   (Mich.)   507;    Van   Cleef  v.  as  a  satisfaction.'    What  considera- 

Therasson,  8   Pick.    12;    Carroll   v.  tion  is  there  for  such  an  acceptance? 

Holmes,  24  III  App.  458,  and  a  die-  The  new  promise  to  do  a  thing  which 

turn  in  Morrison  v.  Smith,  81  DL  221.  the  debtor  w^  bound  to  do  before  — 

iRunyon  v.  Snell,  116  Ind.  164;  a   thing  which  he  now  refuses   to 

Stewart  v.  Woodward,  50  Vt  78;  do,  because  he  had  promised  again 

Victor  &  M.  Ca  V.  Heller,  44  Wi&  and  again  to  do  it !    In  these  prom- 

265 ;  Quinn  v.  SneU,  50  Ark.  880.  ising  times,  there  are,  I  apprehend. 

If  the  principal  ships  goods  sold  by  few  debts  which  on  such  a  theory 

the  agent  for  other  than  a  cash  con-  are  not  in  danger  of  being  barred 

sideration  the  contract  of  sale  is  rati-  much  short  of  the  statutes  of  limita- 

fied.    Billings  v.  Biason,  80  Ma  496w  tions;  for  creditors,  however  un will- 

^ScuUy  V.  Dodge^  40Kan.  895;  Mc-  ing,    are    many    times    obliged    to 

Cormick  v.  Peters,  24  Neb.  70 ;  Nich-  accept  promises  as  the  only  satisfac- 

okon  V.  Pease^  61  Vt  584 ;  Lochen-  tion  they  can  obtain  for  the  present 

zneyer  V.  Fogarty,  112 IIL  572 ;  Wilcox  It  is  entirely  settled  that  a  promis- 

&  W.  Organ  Ca  v.  Lasley,  40  Kan.  sory  note  in  no  way  affects  or  im- 

521 ;  Deatherage  v.  Henderson,  48  id.  pairs  the  orig^inal  debt  unless  it  be 

684;  MitcheU  v.  Printup,  68  Ga.  675.  paid." 

>  Cole  V.  Sackett,  1  Hill,  516.    In       Notwithstanding    the    argument, 

this  case  Cowen,  J.,  said :  "  It  may  from  want  of  consideration,  in  the 

be  considered  at  present  as  .entirely  foregoing    opinion.   Judge    Cowen 

settled  that  to  operate  as  a  satisfac-  conceded  to  negotiable  notes  taken 

tioQ  the  promise  must  be  of  some  for  an  account  some  additional  value 
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[372]  In  England,  and  generally  in  this  country,  it  is  be- 
lieved that  the  debtor's  negotiable  note  or  bill  of  a  third  per- 
son, when  received  by  mutual  agreement  of  the  parties  as 
satisfaction,  has  that  effect;  and  the  rule  applies  equally 
whether  the  debt  be  antecedent  or  contemporaneous.*  Where 
any  person  is  obligated  to  pay  money,  a  payment  made  in 
any  mode,  either  property,  his  negotiable  paper,  or  other  secu- 
rities, if  such  payment  is  received  as  a  full  satisfaction  of  the 
demand,  it  is  equivalent  for  the  purpose  of  payment  to  cash.- 

to  the  creditor  in  Myers  t.  Welles,  Bank  v.  Bobo,  11  Rich.  L.  597 ;  Haven 
5  Hill,  463 :  "  Being  negotiable,  they  v.  Foley,  19  Mo.  636 ;  Dougal  v.  Co wles, 
might  be  used  more  beneficially  than  5  Day,  511 ;  Bonnell  v.  Chamberlin, 
the  account  Besides,  they  operate  26  Conn.  487 ;  McMurray  v.  Taylor, 
to  liquidate  the  plaintiflTs  claim.  30  Ma  263;  Foster  ▼.  HUl,  36  N.  H. 
These  advantages  constituted  suffix  526;  Moody  y.  Leavitt,  2  N.  H.'171; 
dent  consideration  for  the  suspen-  Costelo  v.  Cave,  2  Hill  (S.  C.X  528 ; 
sion,"  See  Frisbie  v.  Lamed,  21  Drake  v.  Mitchell,  3  East,  251 ;  Fos- 
Wend.  450 ;  Putnam  v.  Lewis,  8  ter  v.  Allanson,  2  D.  &  E.  479 ;  Mo- 
Johns.  889 ;  Hawley  v.  Foote,  19  ravia  v.  Levy,  id.  488,  n. ;  Watson  v. 
Wend.  516.  Owens,  1  Rich.  Ill ;  The  Kimball,  3 

On    principle,    it   might   well  lie  Wall  37 ;  Brown  v.  Olmsted,  50  CaL 

claimed  that  where  the  new  note  is  162 ;  Alley  v.  Rogers,  19  Gratt  366 ; 

supported  by  sufScient  consideration  Burrows  v.  Bangs,  34  Mich.  304 
for  forbearance,  that  consideration  is       ^  0*Bryan  v.  Jones,  38  Ma  App.  90 : 

sufficient  for  a  discharge  of  the  orig-  Rice  v.  Dudley,  34  id.  383 ;  Dryden  v. 

inal  debt  ^  Stephens,  19  W.  Va.  1 ;  Ralston  v. 

iKell  V.  Larkin,  72  Ala.  493;  Dry-  Wood,  15  IlL  159;  GiUilan  v.  Nixon, 

den  V.  Stephens,  19  W.  Va.  1 ;  Mayer  26  id.  52 ;  Cox  v.  Reed,  27  id.  484 ; 

V.  Mordecai,  1  a  C.  398;  Smith  v.  WUkinson    v.  Stewart,    30    id.    48; 

Hobleman,    12   Neb.  502;    Sard   v.  Leake  v.  Brown,  43  id.  376;  Tinsley 

Rhodes,  1  M.  &  W.  153 ;  Sibree  v.  v.  Ryon,  9  Tex.  405 ;  Robson  v.  Watts, 

Tripp,  15  id.  23;  2  Am.  Lead.  Cas.  11  Tex.  764;  Van  Middlesworth  v. 

(5th  ed.)  273 ;  1  Smith  Lead.  Caa  pt  1  Van    Middlesworth,   32    Mich.   183 ; 

(7th  Am.  ed.)  *456 ;  Yates  v.  Valen-  Wright  v.   Lawton,  37   Conn.  167 ; 

tine,  71  111.  643 ;  Chitty  on  Bills,  289  Gage  v.  Lewis,  68  111.  604 ;  DooUttle 

et  seq,  and  p.  119 ;  Story  on  Prom.  v.  D wight,  2  Met  561 ;  Witherby  v. 

Notes,  §  389,  note  3,  §405;  Seltzer  v.  Mann,   11  John&  518;   McLellan  v. 

Coleman,  32   Pa.  St   493;    Smith's  Crofton,  6  Me.  304;  Randall  v.  Rich, 

Merc.  L.  542;  Cornwall  v.  Gould,  4  11  Mass.  494;  Peai*8on  v.  Parker,  3 

Pick.  444 ;  Huse  v.  Alexander,  2  Met  N.  H.  366 ;   Atkinson  v.  Stewart^  2 

157 ;  Sheehy  v.  Mandeville,  6  Cranch,  R  Mon.  348 ;   Howe  v.  Buffalo^  etc. 

253 ;  Maillard  v.  Duke  of  Argyle,  6  R.  Ca,  37  N.  Y.  297 ;  Keller  v.  Boat- 

M.  &  G.  40 ;  Hart  v.  Boiler,  15  &  &  R.  man,  49  Ind;  104 
162 ;  Jones  v.  Shawan,  4  W.  &  a  257 ;        In  Pitzer  v.  Harmon,  8  Blackf.  112> 

Sutton  V.  The  Albatross,  2  Wall.  C.  C.  a  negotiable  note  was  given  by  the 

327 ;  Keough  v.  McNitt,  6  Minn.  513.  surety  and  was  taken  in  discharge 

See  (^oenen  v.  Schroeder,  18  id.  66 ;  and  satisfaction ;  held  not  such  a 
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In  Massachusetts,^  Maine,*  Indiana'  and  Yermont,*  when  a 
creditor  receives  a  negotiable  note  of  the  debtor  either  for  an 
antecedent  or  contemporaneous  simple  contract  debt,  it  is 
presumed  to  be  received  as  absolute  and  not  coi.ditional  [373] 
payment.  This  is  a  presumption  of  fact  only,  liable  to  be 
controlled  by  evidence  that  such  was  not  the  intention  of  the 
parties.*  In  Wisconsin  the  taking  of  a  bill  of  exchange  on  a 
previous  indebtedness  of  the  drawer  to  the  payee  is  prima 
facie  payment  of  the  debt.* 

This  presumption  rests  upon  the  theory  that  when  a  note  is 
given  for  goods  it  is  equally  convenient  for  the  creditor,  and 

payment  as  would  warrant  a  recov>  note  was  given  for  the  balance  sup- 

ery  against  the  principal  for  money  posed  to  be  due,  but  by  a  mistake  in 

paid.    See  Bennett  v.  Buchanan,  8  computation  the  note  was  made  for 

Ind.  47.  $20  more  than  in  truth  was  due;  it 

If  a  check  given  for  a  pre-existing  was  held  that  the  debtor  might  re- 
debt  is  ultimately  paid  there  is  no  cover  this  sum  from  the   creditor 
"debt  owing  or  accruing'*   to  the  although  the  note  still  remained  un-- 
creditor  between  the  times  of  the  de-  paid.    The  court  treated  the  mistake- 
livery  of  the  check  and  its  payment  as  substantially  an  omission  to  allow 
so  as  to  make  the  debtor  who  drew  it  |20  of  the  plaintifiTs  account,  andl 
subject  to  garnishment     Elwell  v.  the  action  as  brought  for  it 
Jackson,  1  Cab.  &  Ellis,  863 ;  Thnmp-        'Weston    v.  Wiley,   78    Ind.    54; 
son  V.  Peck,  115  Ind.  512;  Hunter  v.  Nixon  v.  Beard,  111  id.  137;  Alford^ 
Wetsell,  84  N.  Y.  549.  v.  Baker,  53  id.  280 ;  Tyner  v.  Stoops? 

iMelledgev.   Boston  Iron    Ca,  5  11  id.  22;  Huflf  v.  Cole,  46  id.  800; 
Cush.  168;  Thatcher  v.  Dinsmore,  5  Maxwell  v.  Day,  id.  509.    It  is  other- - 
Mass.  299;  Gk)odenow  v.  Tylor,  7  id.  wise  if  the  note  is  not  negotiable. 
86 ;  Maneely  v.  McOee,  6  id.  148 ;  Alford  v.  Baker,  58  id.  279.  Compaie 
Chapman  v.  Durant,  10  id.  47 ;  John-  Godfrey  v.  Crisler,  121  id.  208. 
son  V,  Johnson,  11  id.  361 ;  Whitcomb        <  Hodges  v.  Fox,  86  Vt  74 ;  Street 
V.  Williams,  4  Pick.  288 ;  Fowler  v.  v.  Hall,  29  id.  165. 
Bush,  21  id.  280;  Wood  v.  Bodwell,       »Butmanv.  Howell,  144  Masa  66; 
12  id.  268;  Scott  v.  Ray,  18  id.  268;  Green  v.  Russell,  182  id.  536;:  Fowler 
French  v.  Price,  24  id.  la  These  cases  v.  Ludwig,  84  Me.  460 ;  Dodge  v.  Em- 
have  been  foHowed  in  recent  ones  erson,  181    Masa  467:    Mblled^e  v. 
which  are  referred  to  in  the  notes  to  Boston  Iron  Co.,  5  Cush.  158 ;  Man- 
the  next  following  paragraph.  eely  v.  McGee,  6  Mass.  143;  Watkins 

*Dole  V.  Hayden,  1  Me.  152;  Wise  v.  Hill,  8  Pick.  522;  Howland  v^  Gof* 

V.  Hilton,  4  id.  485;  Homes  v.  Smith,  fin,  9  id.  54;  Reed  v.  Upton,  10  id. 

16  id.  181;  Gilmore  v.  Bussey,  12  id.  525;  Butts  v.  Dean,  2  Met  76,  and 

418;  Trustees,  etc  v.  Kendrick,  id.  cases  cited  in  notes  to  the  nextpar^ 

881;  Comstock  v.  Smith,  28  id.  202;  agraph. 

Bunker  v.  Barron,  79  id.  62.    In  Dole       « Mehlberg  v.  Tisher,  24  Wi&  607 ; 

V.  Hayden,  suprOj  upon  a  settlement  Schierl  v.  Baumel,  75  id.  69. 
of  mutual   accounts  a  promissory 
Vol.  I— 29 
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generally  more  so,  to  sue  on  it  than  on  the  original  prom- 
ise; and  so  there  is  no  reason  for  considering  the  original 
simple  contract  as  still  subsisting  and  in  force;  therefore, 
it  is  presumed  that  it  was  intended  by  the  parties  that  the 
note  should  be  deemed  a  satisfaction.^  The  presumption, 
however,  is  founded  on  the  negotiable  character  of  the 
note,  and  does  not  apply  to  other  instruments.'  The  same 
presumption  arises  in  Massachusetts  when  payment  is  made 
by  the  note  of  a  third  person,  unless  there  is  an  agreement  to 
the  contrary,  or  equivalent  circumstances ;  •  but  it  is  otherwise 
in  Indiana,*  unless  the  creditor  surrenders  the  debtor's  notes 
and  sues  upon  the  note  of  the  third  person.'  The  presumption 
that  a  note  is  taken  as  satisfaction  is  affected  by  circum- 
stances. Thus,  where  the  note  given  is  not  the  obligation  of 
[374]  all  the  parties  who  are  liable  for  the  simple  contract 
debt,  and  a  fortiori  when  the  note  given  is  that  of  a  third 
person,  and  if  held  to»  be  in  satisfaction  would  wholly  dis- 
charge the  liability  of  other  parties  previously  liable,  the  pre- 
sumption, if  it  exists  at  all,  is  held  of  much  less  weight.'  The 
fact  that  such  presumption  would  deprive  the  party  who 
takes  the  note  of  a  substantial  benefit  has  a  strong  tendency 
to  show  that  it  was  not  so  intended ;  as  where  it  would  imply 
the  discharge  of  a  mortgage.^    The  taking  of  a  note  is  to  be 

I  Curtis  V.  Hubbard,  9  Met  82a  Iron  Ca,  5  Cusb.  158 ;  Maneely  ▼.  Mo- 

'Alford   T.  Baker,  68   Ind.    279;  Oee,  6  Mass.  148 ;  Emerson  v.  Provi- 

Trustees  v.  Kendrick,  12  Me.  881;  dence  Hat  M  Ca,  12  id.  287 ;  French 

Chapman  v.  Coffin,  14  Gray,  454;  v.  Price,  24  Pick.  18;    Barnard  v. 

Greenwood  v.  Curtis,  6  Mass.  85a  Graves,  16  id.  41 ;  Curtis  v.  Hubbard, 

»  Wiseman  v.  Lyman,  7  Mass.  286.  9  Met  82a 

Taking  the  negotiable  note  of  a  ^  Taf t  v.  Boyd,  18  Allen,  86 ;  Bun- 
third  person  and  entering  it  on  the  ker  v.  Barron,  79  Me.  62 ;  Watkins  v. 
books  as  payment  is  not  conclusive  Hill,  8  Pick.  522 ;  Pomroy  v.  Rice^  16 
that  it  is  such.  Brigham  v.  Lally,  id.  22 ;  Zerrano  ▼•  Wilson,  8  Cush. 
130  Mass.  485.  424.    See  Fowler  ▼.  Bush,  21  Pick. 

*  Godfrey  v.  Crisler,  121  Ind.  208 ;  280. 

Bristol  Manuf.  Ca  v.  Probasco,  64  id.  In  Weddigen  v.  Boston,  etc  Ca, 

406.  100  Mass.  422,  a  buyer  sent  the  seller 

'  Dick  V.  Flanagan,  122  Ind.  277.  a  third  person's  check  to  pay  for  a 

See  Hooker  v.  Hubbard,  97   Mass.  bill  of  goods;  the  seller  sent  a  re- 

175 ;  Dewey  v.  Bell,  5  Allen,  165.  ceipt  for  the  amount  as  received  in 

*  Paine  V.  Dwinel,  58  Me.  62;  Kid-  settlement  of  the  bill.  At  the  time 
der  V.  EInox,  48  id  555 ;  Strang  v.  of  sending  the  check  the  buyer  sup- 
Hirstk  61  id.  15 ;  Melledge  v.  Boston  posed  it  to  be  good,  but  it  was  season- 


§  226.]  PAYMBNT.  451 

regarded  as  payment  only  when  the  security  of  the  creditor 
is  not  thereby  impaired.^  In  some  states,  and  upon  very  good 
reasons,  a  distinction  is  made  as  to  the  effect  to  be  given  to 
security  executed  by  the  debtor.  If  it  is  not  of  higher  rank 
than  the  evidence  of  indebtedness  held  by  the  creditor  it  is 
not  presumed  to  be  accepted  in  payment,  but  if  he  takes  a 
higher  security  or  a  better  assurance  of  payment  than  he  was 
before  possessed  of  the  presumption  is  to  the  contrary.- 
Where  the  debtor  executes  a  note  in  which  he  waives  bis  right 
to  claim  exemptions  and  gives  it  to  his  creditor,  it  is  pre- 
sumed to  be  taken  by  him  in  payment  of  a  book  account.' 
The  general  distinction  was  made  by  Judge  Story ;  he  thought, 
however,  that  it  ought  not  to  be  extended  to  security  given 
by  a  third  person.*  Whether  a  note  is  to  have  the  effect  of 
payment  or  to  be  considered  as  collateral  only  is  to  be  deter- 
mined by  the  law  of  the  state  in  which  it  was  made  and  is 
payable,  though  the  creditor  resides  in  another  state  and  the 
indebtedness  which  was  the  consideration  for  the  note  was 
incurred  there.* 

§  226.  Same  subject.  The  rule  in  the  states  above  named 
is  exceptional.  It  is  held  generally  in  this  country,  as  well  as 
in  England,  that  a  note,  bill  or  check  of  the  debtor  or  of  a 
third  person,  given  and  received  on  account  of  a  previous  debt 

ably  presented  and  dishonored ;  held  of  that  state  is  no  satisfaction  of  the 

not  a  payment  or  accord  and  satis*  original  debt,  so  as  to  bar  an  action 

faction.  in  Massachusetts  for  the  same,  al- 

Where  a  debtor  ga.ve  his  negoti-  though  the  note  was  lost  and  the 

able  note  for  the  amount  of  his  debt,  vendor  had  given  the  vendee  a  re- 

and  included  more  than  lawful  inter-  ceipt  stating  that  the  note  was  re- 

est  in  consideration  of  further  delay  ceived  in  full  for  the  gooda    Van- 

of  payment,  the  note  being  void  for  cleef  v.  Therasson,  8  Pick.  13. 

usury,  held  the  original  debt  was  not  ^  Paine  v.  Dwinel,  58  Me.  52 ;  Lovell 

discharged  and  might  still  be  recov-  v.  Williams,  125  Masa.  442 ;  Walker 

ered,  though  a  receipt  was  given  at  v.  Mayo,  148  id.  42;  Vallier  v.  Ditson, 

^be  time  the  note  was  taken.    John-  74  Me.  55a 

son  V.  Johnson,  11  Mas&  859;  Steb-  s  Chalmers  v.  Turnipseed,  21  S.  C. 

bins  V.  Smith,  4  Pick.  07 ;  RamsdeU  126 ;  Pelzer  v.  Steadman,  22  id.  279 ; 

V.  Soule,  12  Pick.  126 ;  Meshke  v.  Van  Gardner  v.  Hust,  2  Rich.  60a 

Doren,  16  Wis.  819 ;  Lee  v.  Pcckliam,  >  Lee  v.  Green,  88  Ala.  491. 

17  id.  88a    See  Webster  v.  Stadden,  *  United  States  v.  Lyman,  1  Mason, 

14  id.  277.  482,  505. 

A  negotiable  note  given  in  New  &  Gilman  v.  Stevens^  63  N.  H.  84SL 
York  for  goods  sold  thereby  a  citizen 
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or  one  contemporaneously  contracted,  is  not  absolute  but  con- 
ditional payment,  unless  it  is  accepted  as  such,  or  unless  it  pro- 
duces payment.*  The  principle  is  applicable  to  a  check  which 
is  certified  before  its  delivery  to  the  creditor.  The  only  effect 
of  the  certificate  is  to  increase  the  currency  of  the  check  by 
adding  to  the  liability  of  the  drawer  that  of  the  bank.  The 
creditor  does  not  assume  the  risk  of  the  solvency  of  the  lat- 
[376]  ter.2    Renewal  of  a  note  is  not  a  payment,*  and  will 

'  The  cases  which  expressly  hold  (the  nile  is  otherwise  where  a  bill  of 
the  doctrine  stated  in  the  text  are  exchange  is  accepted :  see  last  para- 
very  numerous ;  a  few  only  are  cited  graph) ;  Woodbum  v.  Woodbum, 
here ;  those  which  will  be  cited  in  the  115  111.  427 ;  Heath  v.  White,  3  Utah, 
subsequent  discussion  of  the  Tarious  474;  Wiles  t.  Robinson,  80  Mo.  47; 
branches  of  the  subject  under  con-  Hunt  v.  Higraan.  70  Iowa,  406 ;  Hess 
sideration  are  in  harmony  with  those  v.  Dille,  23  W.  Va.  90 ;  Keel  t.  Lar- 
here  collected,  except  the  decisions  kin,  72  Ala.  493 ;  Cheltenham  S.  & 
in  Massachusetts,  Maine,  Indiana  and  G.  Co.  v.  Gates  Iron  Works,  23  UL 
Vermont,  and  in  Wisconsin  as  to  App.  685,  affirmed  124  111.  623; 
bills  of  exchange  only,  and  a  limited  W^alsh  v.  Lennon,  98  IlL  27 ;  Wilhelm 
number  of  cases  which  make  a  dis-  v.  Schmidt,  84  LI.  183 ;  Pritchard  v. 
tinction  between  the  obligations  of  Smith,  77  Ga.  463 ;  Costelo  v.  Cave,  2 
third  persons  where  they  are  given  Hill  (S.  C.\  207 ;  Slocomb  v.  Lurty, 
for  a  contemporaneous  debt  See  Hempst  C.  C.  431 ;  People  v.  How- 
first  paragraph  of  last  section.  Hun-  ell,  4  Johns.  296 ;  Bates  ▼.  Rosekrans, 
ter  V.  Moul,  98  Pa.  St  13;  White  v.  37  N.  Y.409;  Webster  v.  Stadden,  14 
Boone,  71  Texas,  712;  Caldwell  v.  Wis.  277;  Burrows  v.  Bangs,  84  Mich. 
Hall,  49  Ark.  508 ;  Comptoir  D'  Es-  304 ;  Peter  v.  Beverly,  10  Pet  582 ; 
compte  V.  Dresbach,  78  CaL  15;  Owenson  v.  Morse,  7  T.  R  64;  Chas- 
Thomas  v.  Westchester  Co.,  115  N.  Y.  tain  v.  Johnson,  2  Bailey,  574;  Alley 
47;  Fry  v.  Patterson,  49  N.  J.  L.  612;  v.  Rogers,  19  Gratt  368;  The  Kim- 
Brabazon  v.  Seymour,  42  Conn.  554 ;  ball,  8  Wall  37 ;  Newell  v.  Nixon,  4 
Bank  of  Monroe  v.  Gifford,  79  Iowa,  id.  572;  Lee  t.  Tinges,  7  Md.  215 
800;  Bradley  V.  Harwi,  48  Kan.  314 ;  Harris  v.  Johnston,  8  Cranch,  311 
Levan  v.  Wilten,  135  Pa.  St  61 ;  Good  v.  Cheesman,  2  R  &  Ad.  828 
Whitcher  v.  Dexter,  61  N.  H.  91 ;  Winslow  v.  Hardin's  Ex'r,  8  Dana 
Holmes  v.  Briggs,  181  Pa.  St  233  543;  Adger  v.  Pringle,  11  a  C.  527 
(these  two  last  cases  qualify  the  Johnson  v.  Clarke,  15  id.  72. 
proposition  by  the  condition  that  the  2  Born  v.  Firet  Nat  Bank,  123  Ind. 
creditor  must  not  so  improperly  con-  78 ;  Bickford  v.  Same,  42  IlL  238 ; 
duct  himself  with  respect  to  the  note  Lai*sen  v.  Breene,  12  Cola  480 ;  An- 
as to  injure  the  debtor);  Selby  v.  drews  t.  German  Nat  Bank,  9 Heisk. 
McCuUough,  26  Mo.  App.  66;  Knox  (Tenn.)  211;  Mutual  Nat  Bank  v. 
V.  Gerhauser,  3  Mont  267 ;  Salomon  Rotge,  28  La.  Ann.  93a 
V.  Pioneer  Co-operative  Co.,  21  Fia.  ^  Kemmerer's  Appeal,  103  Pa.  St 
871:  Fleig  v.  SJeet,  48  Ohio  St  53;  558;  Graham's  Estate,  14  Phila.  280; 
F.i-st  Nat  Bank  v.  Case,  63  Wis.  604  National  Bank  v.  Bigler,  83  N.  Y. 
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not  discharge  a  mortgage  security.*  But  it  seems  where  re- 
newal is  a  discount  of  the  new  note,  and  there  is  a  payment 
of  the  old  note  out  of  the  avails,  it  is  a  discharge  of  the  old 
debt.^  Courts  are  in  the  habit  of  saying  that  when  such 
paper  is  given  for  a  debt  it  is  not  to  be  deemed  a  satisfaction 
unless  there  is  an  express  agreement  to  that  effect.'  It  is 
probably  not  necessary  that  the  proof  should  be  just  in  that 
form ;  but  it  is  doubtless  essential  that  there  be  an  express 
agreement  or  circumstances  of  approximately  equal  force  to 
show  that  intention.*     There  is  such  a  lack  of  har-    [377] 

51;  Kibbey  v.  Jones,  7  Bush,  243;  v.  Smith,  77  Ga.  463 ;  Coinptoir  D'Eb- 

Jagger  Iron  Ox  v.  Walker,  76  N.  Y.  compte  v.  Dresbach,  78  CaL  15.    See 

521.  Case  MaDut  Ck>.  v.  Soxman,  188  U.  S. 

1  Reader  v.  Nay,  95  Ind.  164 ;  WUl-  431. 

iams  V.  Starr,  5  Wis.  534;  Eastman  *Randlet  v.  Herren,  20  N.  H.  102; 
V.  Porter,  14  Wia  89;  Flower  v.  El-  Johnson  v.  Cleaves.  15  id.  882;  Slo- 
wood,  66  111.  438;  Coles  v.  Withers,  comb  v!  Lurty,  Hemp,  a  C.  481; 
83  Gratt  186;  Fowler  v.  Bush,  21  Youngs  v.  Stahelin,  34  N.  Y.  258; 
Pick.  230.  la  this  case  a  mortgage  Yates  v.  Valentine,  71  III.  648. 
was  given  as  security  for  a  debt  pay-  In  Eastman  v.  Porter,  14  Wis.  39, 
able  in  instalments ;  after  the  first  it  is  said  that  where,  in  connection 
instalment  became  due  the  mort-  with  the  fact  that  negotiable  paper  is 
gagee  called  on  the  mortgagor  for  taken  on  account  of  a  debt,  it  is  al- 
payment,  saying  he  could  sell  the  leged  or  acknowledged  to  have  been 
note  and  mortgage  if  such  instal-  received  "  as  payment,"  or  "in  full," 
ment  were  paid.  The  mortgagor  or  "in  full  of  all  demands,"  these 
thereupon  gave  a  negotiable  note  for  expressions  must  be  considered  with 
such  instalment,  payable  in  four  that  fact,  and  interpreted  as  mean- 
months,  upon  which  the  mortgagee  ing  conditional  payment 
proposed  to  raise  the  money  at  a  In  La  Fayette  Ca  Monument  Corp. 
bank ;  and  the  following  indorse-  v.  Magoon,  73  Wis.  627,  the  commu- 
ment  w^as  made  on  the  original  note :  nications  between  the  parties  were 
"Received  the  first  instalment  on  to  the  effect  that  M.  hereby  sub- 
the  within,  1402.78."  The  mortgagee  scribes  and  hands  to  the  treasurer  of 
subsequently  sold  the  note  and  mort-  said  corporation  $1,000  in  money  to 
gage;  It  was  held  that  this  was  a  be  used.  etc.  In  acknowledging  the 
payment  of  such  instalment  and  not  receipt  of  this  and  the  accompanying 
a  mere  change  of  security  for  the  check  it  was  said,  "  received  from  M. 
sahie  debt;  that  the  mortgage  was  the  sum  of  (1,000  according  to  the 
discharged  pro  tanto,  foregoing  letter."      Held,   that   the 

2  Fisher  v.  Marvin,  47  Barb.  169 ;  check  was  received  as  money.  Glenn 
Castleman  v.  Holmes,  4  J.  J.  Marsh,  v.  Smith,  2  Gill  &  J.  493 ;  Johnson  t. 
1.  Contra,  Jagger  Iron  Ca  v.  Walker,  Weed,  9  Johns.  310 ;  Tobey  v.  Barber, 
76  N.  Y.  521.          ,  5  id.  68 ;  Putnam  v.  Lewis,  8  id.  889 ; 

»The  Kimball,  8  Wall  87 ;  Segrist  Bateman  v.  Bailey,  5  T.  R  512 ;  Puck- 
V.  Crabtree,  131  U.  &  287 ;  Pritchard    ford  v.  Maxwell,  6  id.  52 ;  Bradford 
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mony  in  the  adjudications  that  it  is  unsafe  to  attempt  to  for- 
mulate a  rule  from  them.  There  is  a  marked  tendency  in  the 
later  cases  to  lessen  the  old  rule  which  required  an  express 
agreement  in  order  that  payment  should  follow  the  taking  of 

V.  Fox,  38  N.  Y.  289 ;  Comptoir  D'Es-  the   jury.     Holmes   v.  Brigga,  131 

compte  V.  Dresbacb.  78  Cal.  15.  P&  St  23a 

Bat  in  GoDDecticut^  as  evidence  The  English  law  is  thus  stated: 
that  a  new  note  is  received  in  pay-  "The  debt  may  be  considered  as  act- 
ment  of  an  account^  peculiar  impor-  ually  paid  if  the  creditor  at  the  time 
tance  is  attached  to  a  receipt  wliich  of  receiving  the  note  has  agreed  to 
expresses  that  the  note  is  given  in  take  it  in  payment  of  the  debt,  and 
full  payment  It  is  there  held  tliat  to  take  upon  himself  the  risk  of  the 
such  a  receipt  is  a  discharge  unless  it  note  being  paid,  or  if  from  the  con- 
is  executed  under  circumstances  of  duct  of  the  creditor  or  the  special  cir- 
mistake,  accident  or  surprise,  or  is  cumstancesofthecase,BUchanagree- 
founded  in  fraud.  Bonnell  v.  Cham-  ment  is  legally  to  be  implied.  But  in 
berlin,  26  Conn.  487 ;  Fuller  v.  Crit-  the  absence  of  any  special  circum- 
tenden,  9  id.  401 ;  Tucker  v.  Baldwin,  stances  throwing  the  risk  of  the  note 
13  id.  186 ;  Hurd  v.  Blackman,  19  id.  upon  the  creditor,  his  receiving  the 
177.  See  Bishop  v.  Perkins,  id.  300 ;  note  in  lieu  of  the  present  payment 
Beam  v.  Barnum,  21  id  202.  of  the  debt  is  no  more  than  giving 
An  efifort  to  collect  acceptances  an  extended  credit,  or  giving  time 
given  by  a  debtor  when  they  were  for  payment  on  a  future  day,  in  con- 
not  received  in  payment  is  not  such  sideration  of  receiving  this  species  of 
an  appropriation  of  them  as  satisfies  security.  Whilst  the  time  runs  pay- 
the  debt  Olyphant  v.  St  Louis  O.  &  ment  cannot  legally  be  enforced,  but 
S.  Co.,  28  Fed.  Rep.  729.  the  debt  continues  till  payment  is  act- 
Entering  the  amount  of  the  nego-  ually  made ;  and  if  payment  be  not 
tiable  note  of  a  third  person  upon  the  made  when  the  time  has  run  out, 
creditor's  books  to  the  debtor's  credit  payment  of  the  debt  may  be  enforced 
without  making  any  other  appropria-  as  if  the  note  had  not  been  given." 
tion  of  it  does  not  conclusively  show  Per  Langdale,  M.  R,  in  Sayer  v.  Wag- 
that  it  was  taken  in  payment  Brigh-  staff,  5  Beav.  415,  423.  If  the  creditor 
ton  V.  Lally,  130  Mass.  485.  Nor  does  is  offered  cash  but  voluntarily  takes 
the  subsequent  rendering  of  monthly  a  bill  he  is  paid  and  cannot  resort  to 
statements  showing  such  credit  his  debtor  if  the  bill  is  dishonored. 
Cheltenham  Sb  &  G.  Co.  v.  Gates  Marsh  v.  Pedder,  4  Camp.  257 ;  Strong 
Iron  Works,  23  ULApp.  35;  affirmed,  v.  Hart,  6  R  &  G  160;  Smith  v. 
124  ni.  62a  Ferrand,  7  id.  19;  Anderson  v.  Hil- 
If  the  check  of  a  third  person  is  lies,  12  C.  B.  499.  But  unless  the 
taken  the  creditor's  neglect  to  give  creditor  had  an  opportunity  to  re- 
the  debtor  prompt  notice  of  its  dia-  ceive  money  a  bill  if  taken  will  be 
honor,  his  retention  of  it  and  collect-  presumed  to  have  been  accepted 
ing  a  dividend  out  of  the  drawer's  as  conditional  payment  Robinson 
estate  do  not  raise  a  presumption  t.  Read,  9  K  &  C.  449.  Under  a 
that  it  was  taken  as  absolute  pay-  contract  for  the  sale  of  goods  to  be 
meat ;  these  facts  are  exclusively  for  paid  for  by  the  buyer's  acceptances 
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security,^  and  to  regard  the  surrender  or  retention  of  the 
original  security  as  decisive  of  the  intention  of  the  parties,' 
because  if  the  creditor  intends  to  resort  to  security  he  already 

holds  he  will  not  surrender  it.  In  the  absence  of  an  agree- 

or  other  like  forms  of  credit,  the  pay-  the  words  "settled  in  full"  in  the 

ment  is  conditional  only,  and  upon  hond  of  a  commissioner  were  con- 

dishonor  of  the  bills  the  seller  may  sidered  suflScient  to  indicate  that  a 

sue  upon  the  original  contract  for  note  was  taken  in   payment   of   a 

the  price  of  the  goods;  upon  a  re-  balance  due  from  him.    See  In  re 

fusal  to  give  the  bills  the  remedy  of  Hurst^  1  Flip.  462.    If  notes  secured 

the  seller  is  for  that  breach  of  con-  by  a  mortgage  nearly  equal  in  amount 

tracts  and  he  cannot  sue  for  the  con-  to  the  debt  are  given  and  the  balance 

tract  price  until  the  expiration  of  the  is  paid  in  cash,  and  part  of  the  notes 

stipulated  credit    Leake's  Contracts,  are  used  by  the  creditor,  the  debt  is 

894;  Paul  v.  Dod,  2  a  R  800;  Helfs  extinguished.    Quidnuck  Ckx  v.  Cha- 

V.  Winterbottom,  2  R  &  Ad.  481 ;  fee,  18  R.  L  48a 

Gunn  V.  Bolckow,  K  R.  10  Ch.  500.  2  Riverside  Iron  Works  v.  HaH  64 

1  An  express  agreement  to  receive  Mich.  165 ;  Brown  v.  Dunckel,  46  id. 

payment    in   something   else    than  82 ;  Morris  v.  Harveys,  75  Va.  726 ; 

money  need  not  be  proved ;  it  may  Fidelity  Ins.  etc.  Ca  v.  Shenandoah 

bo  implied  from  the  facts  and  circum-  V.  R.  Ca,  86  id.  1;    Burchard    v. 

stances.    Griffin  v.  Petty,  101  N.  G  Frazer,  28  Mich.  224. 

380.    A  debtor  proposed  by  letter  to  Where  the  new  note  is  made  by  a 

remit  a  draft  "  in  payment  of  bill  in  third  person  the  surrender  of  the  old 

full ; "  the  creditor  acknowledged  the  will  be,  prima  facie,  a  discharge  of 

receipt  of  the  draft  in  f uU  payment  it  and  a  release  of  its  maker  from 

There  was  no  cause  of  action  against  personal   liability ;    but   not  if   the 

the  debtor  on  the  account;  his  liabil-  holder  of  the  old  note  had  a  specific 

ity    rested    upon   his   indorsement  lien  on  land  as  security  for  the  debt 

Day  V.  TI  ompson,  65  Ala.  269.    An  and  the  result  of  giving  the  new  note 

express  agreement  is  not  necessary  is  to  make  the  person  liable  on  it  the 

to  make  the  check,  note  or  bill  pay-  owner  of  the  land,  part  of  the  consid- 

raent  Riverside  Iron  Works  v.  Hall,  eration  being  the  new  note.    Hess  v. 

64  Mich.  165;  Brown  v.  Dunckel,  46  Dille,28W.  Va.  90;  Merchants*  Nat 

id.  82 ;  Keel  v.  Larkin,  72  Ala.  498 ;  Bank  v.  Good.  21  id.  455. 

Morris  v.  Harveys,  75  Va.  726 ;  Hall  Walker,  C.  J.,  in  Strong  v.  King, 

V.  Stevens,  116  N.  Y.  201  (con tempo-  85  III  9, 19,  said:  **The  bare  recep- 

raneous  debt)i  tion  of  a  check  from  the  drawer  for 

The  intention  to  receive  a  note  and  the  amount  of  the  bill  will  not,  or- 
collaterals  in  payment  13  inferable  dinarily,  be  considered  as  payment, 
from  an  entry  in  the  creditor's  books  but  only  as  a  means  of  payment ;  and 
to  the  effect  that  they  were  received  this  is  the  rule  whether  the  biU  is 
in  settlement  of  balance,  and  a  re-  surrendered  to  the  drawer  at  tlie 
ceipt  expressing  that  they  were  in  time  of  receiving  the  ch^k  or  is  re- 
settlement of  the  above  account  tained  by  the  holder  i  ntil  the  pay- 
Williams,  Ex  parte,  17  S.  C.  896.  ment  is  consummated.  It  may  be 
In  Griffin  v.  Anderson,  8  S.  C  105,  imprudent  to  surrender  the  biU  be- 
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ment  or  acts  of  the  parties  indicative  of  a  contract,  a  nego- 
tiable note  or  bill  of  excliange  taken  as  conditional  payment 
will  have  the  effect  to  suspend  the  right  of  action  until  it 
matures.*  And  then  it  will  not  be  presumed  in  favor  of  the 
[378]  creditor  that  it  remains  unpaid;  he  must  account  for 
it ;  and  so  if  he  receives  a  check.  Such  paper,  unless  it  has 
been  lost,  must  be  produced  at  the  trial  of  an  action  on  the 
original  consideration  that  it  may  be  surrendered  or  can- 
celed.'* 

§  227.  Same  subject.  By  accepting  the  note,  bill  or  check 
either  of  the  debtor  or  of  a  third  person  as  conditional  pay- 
fore  actual  payment  is  made,  but  id  218,  225.  But  whether  the  orig- 
6uch  improvidence  does  not  change  inal  debt  is  in  fact  discharged  de- 
the  rule."  pends    upon  the  parties'  intention. 

In  Flower  v.  Elwood,  66  111.  438,  Noel  v.  Murray.  18  N.  Y.  167.  A  note 
444,  the  same  judge  said:  "And  al-  given  by  executors  does  not  discharge 
though  the  ^rrender  of  tlie  notes  an  indebtedness  due  from  the  estate 
by  the  mortgagee  to  the  maker  is  of  their  testiitor  whose  note  was  sur- 
prima  facie  evidence  of  their  pay-  rendered  to  them,  unless  such  was 
ment  still  such  presumption  may  be  the  understanding  of  the  parties, 
rebutted."  Glenn  v.  Burrows,  87  Hun,  602. 

In  Yates  v.  Valentine,  71  IlL  648,  i  The  Kimball.  8  Wall  87 ;  Phoenix 
his  associate,  apparently  delivering  Ins.  Co.  v.  Allen,  11  Mich.  501 ;  Grif- 
the  unanimous  opinion  of  the  court,  fith  v.  Grogan,  12  Cal.  817;  Putnam 
said :  "  We  can  conceive  of  no  act  v.  Lewis,  8  Johns.  389 ;  Brewster  v. 
showing  more  decisively  that  it  was  Bours,  8  Cal.  501 ;  Lee  v.  Tinges.  7 
intf>nded  by  the  parties  that  the  note  Md.  215;  Smith  v.  Owens,  21  Cal.  11. 
was  satisfied  and  should  be  canceled.  2  Stevens  v.  Bradley,  22  IlL  224 ; 
It  was  intended  that  the  defendant  Heartt  v.  Rhodes,  66  id.  851 ;  Carroll 
should  thereafter  be  bound  by  the  v.  Holmes,  24  IlL  App.  458;  O'Bryan 
terms  of  the  notes  then  given,  and  v.  Jones,  88  Ma  App.  90 ;  McMurray 
the  old  note  was  given  him  that  it  v.  Taylor,  80  Mo.  263 ;  Salomon  v. 
might  cease  to  exist  as  an  evidence  Pioneer  Co-operative  Co.,  21  Fla.  374 ; 
of  indebtedness  against  him."  Chas-  McConneU  v.  Stettinius,  7  IlL  707 ; 
tain  y.  Johnson,  2  Bailey,  574 ;  East-  Dangerfield  t.  Wilby,  4  Esp.  159 ; 
man  v.  Porter,  14  Wia  89 ;  Smith  v.  Had  wen  v.  Mendizabel,  10  Moore, 
Miller,  48  N.  Y.  171.  477 ;   JafPrey  v.   Cornish,   10  N.   H. 

Ordinarily  the  surrender  by  acred-  505;  Mehlberg  v.  Tisher,  24  Wis. 
itor  to  the  debtor  of  the  promissory  607 ;  Dayton  v.  Trull,  23  Wend.  345 ; 
note  of  the  latter  on  the  acceptance  Burdick  v.  Green,  15  Johns.  247 ; 
of  the  note  of  a  third  person  for  that  Smith  v.  Rogers,  17  id.  840 ;  Hughes 
amoimt  is  prima  facie  evidence  that  v.  Wheeler,  8  Cow.  78 ;  Eastman  v. 
it  is  taken  in  satisfaction  of  the  note  Porter.  14  Wis.  39 ;  Plaut^s  Manuf. 
so  surrendered  Youngs  v.  Lee.  12  Co.  v.  Falvey,  20  Wis.  200 ;  Cromwell 
N.  Y.  551;  Pratt  v.  Coman,  87  id.  v.  Lovett,  1  Hall,  56 ;  Taylor  v,  Allen, 
440;  Phoenix  In&  Ca  y.  Churcli,  81    86  Barb.  294. 
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ment,  the  creditor  assumes  the  duty  of  doing  anything  in  re- 
spect to  it  which  is  necessary  not  only  to  obtain  payment  by 
due  presentment,  but  also  by  protest  and  notice  to  fix  the  lia- 
bility of  the  parties.  And  the  onu8  is  upon  him  to  show  that 
he  has  performed  that  duty.*  If  there  are  other  parties  to 
such  paper  to  which  the  holder  could  resort  in  case  of  its  dis- 
honor any  want  of  diligence  on  the  part  of  the  creditor  re- 
ceiving it  by  which  such  parties  are  discharged  will  preclude 
such  creditor  from  returning  it  and  suing  upon  the  original 
debt.2 

There  is  not  the  same  arbitrary  strictness  in  the  rule  of  dili- 
gence, and  in  respect  to  consequences  of  neglect,  where  a 
check  is  received  as  a  means  of  payment,  or  even  as  payment, 
that  prevails  in  regard  to  notes  and  bills.  The  drawer  is  in  no 
case  discharged  from  his  responsibility  to  pay  the  check  unless 
he  has  suffered  some  loss  or  injury  by  the  omission  or  neglect 
to  make  presentment,  and  then  oviiy  pro  ta/nto}    But  a  chose 

1  Kilpatrick  v.  Home  B.  &Lb  Ass'n,  Tracey,  14  id.  811 ;  Holmes  v.  Brigi^s, 

119  Pa.  St  80;  Phoenix  Ins.  Ca  v.  181  Pa.  St  238 ;  Story  on  Prom.  Notes, 

Allen,  11  Mich.  601 ;  Dayton  v.  Trull,  §  497 ;  Kent's  Com.,  Lee.  44 ;  Crugor 

83  Wend.  845 ;  CJooper  v.  Powell,  An-  v.  Armstrong,  8  Johns.  Cas.  6 :  Con- 

thon,  49;  Little  v,  Phenix  Bcmk,  3  roy  v.  Warren,  id.  259;  Murray  v. 

Hill,  425 ;  affirmed,  7  id.  869 ;  Jenni-  Judab,  6  Cow.  484 ;  Commercial  Bank 

son  V.  Parker,  7  Mich.  855 ;  Heartt  v.  v.  Hughes,  17  Wend.  94 ;  Harbeck  v. 

Rhodes,  66  IlL  851 ;  Bradford  v.  Fox,  Craft  4  Duer,  122 ;  Mohawk  Bank  v. 

89  Barbi  208 ;  a  C,  16  Abb.  Pr.  61 ;  88  Broderick,    10    Wend.    804;    Little 

N.  Y.  289 ;  Story  on  Prom.  Notes,  v.  Phenix  Bank,  2  Hill,  425 ;  Serle  v. 

§498;Robert8  V.Thompson,  14  Ohio  Norton,  2   Mood.  <fe  Bob.  401;  Hill  - 

St  1 ;  Schieri  v.  Baumel,  75  Wis.  69 ;  v.  Beebe,  13  N.  Y.  556. 
Corbett  v.  Clark,  45  id  406 ;  Allan  v.        In  Bradford  v.  Fox,  88  N.  Y.  289, 

Eldred,  50  id.  185 ;  Chicago,  eto.  Ry.  the  defendant  averred  payment  and 

Ca  V.  Wisconsin,  etc.   Ry.  Ca,  76  it  was  held  that  though  made  by  a 

Iowa,  615.  check  the  onus  of  proving  that  the 

The  drawer  does  not  waive  any-  check  resulted  in  payment  was  on 

thing  by  a  subsequent  promise  to  pay  him.    Grover,  J.,  said:    **  To  effect 

unless  he  made  it  with  knowledge  of  this,  proof  of  the  delivery  and  receipt 

the  facts,  which  the  holder  has  the  of  the  check  by  the  plaintiff  not  being 

burden  of  proving.    Schieri  v.  Bau-  sufficient  the  defendant  was  bound 

mel,  supra,  to  go  further  and  show  that  by  the 

2 Id.;  Sandy  River  Nat  Bank  v.  lackea  of  the  plaintiff  a   loss   bad 

Miller,  82  Me.  187.  been  incurred,  to  be  borne  by  sdme 

>  McWilliams  v.  Phillips,  71  Ala.  80 ;  one ;  and  when  this  appeai*ed,  the 

Hunter  v.  Moul,  98  Pa.  St  18 ;  Gibbs  law  would  cast  the  loss  upon  the 

V.  Cannon,  9  S.  &  R.  201 ;  Overton  v.  plaintiff,  and  would  work  out  such 
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[379]  in  action  in  any  form  received  as  conditional  payment 
or  as  collateral  security,  to  the  extent  collected  or  paid ;  or  of 
the  loss  by  the  creditor's  negligence ;  or  when  transferred  by 
him  to  a  third  person,  unless  taken  back,  is  payment  on 
account  of  the  debt  for  which  it  was  received.*  So  if  the 
creditor  take  from  his  debtor  an  order  or  note  payable  to  a 
third  person.' 

§  228.  Collaterals  collected  or  lost  by  negligence  of  cred- 
itor are  payments.  When  security  is  given  for  a  debt,  and 
money  is  realized  therefrom,  it  is,  as  has  just  been  said,  a  pay- 
ment pro  tanto?  The  money  thus  received  is  deemed  so  appro- 
priated by  mutual  agreement.*  It  is  payment,  not  merely  a 
set-oflf ; '  but  if  the  debtor  pays  his  debt  after  such  collections 
on  collaterals  he  may  recover  them  from  the  creditor.* 
[880]  There  is  an  implied  obligation  on  the  creditor  to 
account  for  the  proceeds  of  collaterals.    His  failure  or  refusal 

result  by  making  the  check  operate  nify    an    accommodation    indorser 

as  payment  of  the  debt"    It  is  be-  is  not  available  as  security  for  the 

lieved,  however,  that  after  delivery  debt»  either  to  relieve  the  indorser  or 

of  a  check  to  a  creditor  as  a  means  surety  from  paying  it  (Post  v.  Trades- 

of  payment,  the  weight  of  authority  men's  Bank,  28  Conn.  420 ;  Homer  v. 

puts  the  burden  of  proof  on  him  to  Savings  Bank,  7  id.  478X  or  as   a 

show  that  the  check  was  unproduo-  means  of  payment  at  the  instance  of 

tive ;  and  if  there  has  been  a  want  of  the  creditor.   Ohio  Life  Ins.  &  T.  Ck>. 

diligence,  that  no  loss  or  injury  has  v.  Reeder,  18  Ohio,  85, 46.    See  Rus- 

resulted  to  the  debtor.    Murray  v.  sell  v.  La  Roque,  18  Ala.  149. 

Judah,  6  Cow.  484 ;  Syracuse,  etc.  R  If  collaterals  have  been  exchanged 

Ca  V.  Collins,  8  Lans.  29.  for  other  securities  which  prove  to 

1  Looney  v.  District  of  Columbia,  be  worthless  the  debtor  whose  paper 
118  U.  S.  258;  Brown  v.  Same,  17  Ct  was  accepted  conditionally  is  not  ro- 
of Cls.  402;  Donnelly  v.  Same,  119  leased  except  so  far  as  he  is  injured. 
U.  a  889 ;  Loth  v.  Mothner,  58  Ark.  Hunter  v.  Moul,  98  Pa.  St  18 ;  Girard 
116 ;  Smith  v.  Ferrand,  7  B.  &  a  19 ;  F.  &  M.  Ins.  Ca  v.  Marr,  46  id.  501 
Harris  v.  Johnston,  3  Cranch,  811 ;  ^Pope  v.  Dodson,  58  111.  860;  Kem- 
John  V.John,  Wright  (Ohio),  584;  Mo-  mil  v.  Wilson,  4  Wash.  C.  a  808; 
Cluny  V.  Jackson,  6  Gratt  96 ;  Parker  Midgeley  v.  Slocomb,  2  Abb.  (N.  &) 
V.  United  States,  1  Pet  Q  Q  262;  275;  Lincoln  v.  Bassett,  28  Pick.  154; 
Lawrence  v.  Schuylkill  N.  Ca,  4  Kenniston  v.  Avery,  16  N.  H.  117; 
Wash,  a  G  562 ;  Bill  v.  Porter,  9  Dismukes  v.  Wright,  8  Dev.  &  Bat 
Conn.  2a    See  Case  Manuf.  Ca  ▼•  7& 

Soxman,  188  U.  a  481,  43a  »King  v.  Hutchins,  28  N.  H.  561 ; 

2  Shaw  V.  Gookin,  7  N.  H.  la  In  re  Ouimette,  1  Sawyer,  47. 
^AnU,  §  227.    See   New  London        «0ver8treet  v.  Nunn,  86  Ala.  666; 

Bank    v.    Lee,    11    Conn.    112.     A    Dorrill  v.  Eaton,  85  Mich.  802. 
mortgage  or  other  security  to  indem- 
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to  give  an  accoant  of  the  application  thereof  will  operate  as  a 
bar  to  the  recovery  of  the  debt  itself.*  But  Tvhere  the  col- 
laterals are  placed  in  the  hands  of  a  third  person  by  the 
debtor,  and  were  never  in  the  hands  or  under  the  control  of 
the  creditor,  he  is  entitled  to  recover  against  the  debtor  with- 
out accounting  for  them.^  If  bank  bills  have  been  received  it 
lies  on  the  creditor  in  a  suit  against  a  surety  to  show  Avhat 
has  been  done  with  them.'  Taking  a  collateral  does  not  sus- 
pend the  right  to  bring  suit  on  the  debt  secured.*  Nor  can 
the  debtor  obtain  credit  thereon  for  such  collateral  unless  it 
has  been  collected  or  appropriated  by  the  creditor,  or  lost  by 
his  negligence  or  fault.* 

Where  negotiable  paper  is  received  as  a  means  of  payment  it 
is  prima  facie  payment,  and  the  creditor  must  show  what  has 
become  of  it ;  show  diligence  to  obtain  payment,  or  excuse 
non-presentment,  and  produce  it  at  the  trial.*  A  note  de- 
livered as  collateral  continues  a  valid  security  until  the  debt 
is  paid,  notwithstanding  it  is  changed  in  form,  as  into  a  judg- 
ment.' And  a  creditor  who  holds  security,  without  special 
instructions  for  its  application,  for  various  notes  due  from  his 
debtor,  some  of  which  bear  the  names  of  sureties,  may,  in 
case  of  the  insolvency  of  the  principal  debtor  and  of  some  of 
the  sureties,  apply  the  same  towards  the  payment  of  such  of 
the  notes  as  may  be  necessary  for  his  own  protection ;  and 
solvent  parties  upon  others  cannot  avail  themselves  thereof 
in  any  way,  in  equity,  without  paying  or  offering  to  pay  [381J 
the  whole  of  the  notes  for  which  the  security  was  given.*    A 

1  Simes  v.  Zane,  1  Phila.  (Pa.)  600 ;    ▼.  Morrow,  4  Ind.  425 ;  HaU  v.  Green, 
Du8sol  V.  Bruguire,  50  Cal.  450.  14  Ohio,  499 ;  Prettyman  v.  Barnard, 

2  Bank  of  United  States  t.    Pea-    87  III.  105. 

body,  20  Pa.  St  454  •  Dayton  ▼.  Trull,  23  Wend.  845 : 

>  Spaalding   v.    Bank  of    Susque-  Cooper  v.  Powell,  Anth.  49 ;  Roberts 

hannaCo.,  9Pa  St  2a  v.   GaUagher,  1  Wash.   C.    Q    150; 

<  Wilhelm  v.  Schmidt,  84  111.  183 ;  Brown  v.  Cronise,  21  Cal.  aS8 ;  Plant's 

Flanagan  v,  Hambleton,  54  Md.  222;  Manuf.  Co.  v.  Falvey,  20  Wis.  200; 

WiUianis  v.   National  Bank,  72  id.  Bullard  v.  Hascall,  25  Mich.  132. 

441,  450;  Dugan  v.  Sprague,  2  Ind.  'Fisher  v.  Fisher,  98  Mass.  30a 

600 ;    Poster  v.  Purdy,  5  Met  442 ;  8  Wilcox  v.  Fairhaven  Bank,  7  Al- 

Lincoln  v.  Bassett,  23  Pick.  154.  len,  270.    F.  and  R  made  and  deliv- 

»Id.;Fi8ke  v.  Stevens,  21  Me.  457;  ered  to  S.   their  joint  and  several 

Hawks  ▼.  Hinchcliff,  17  Barb.  492;  note  for  H^OO;  before  its  maturity 

Cocke  V.  Chaney,  14  Ala.  65 ;  Slevin  S.  gave  his  note  for  $1,000  to  C,  and 
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creditor  is  only  obliged  to  apply  the  net  proceeds  of  collat- 
erals. Expenses  necessarily  incurred  in  rendering  them  avail- 
able are  to  be  deducted,  and  the  balance  only  is  a  payment  upon 
the  debt  secured.^  Sut  the  equitable  interest  of  the  assignee 
of  a  non-negotiable  promissory  note  assigned  as  collateral 
security  extends  only  to  the  amount  of  the  debt  for  the 
security  of  which  it  was  assigned,  and  not  to  the  costs  which 
have  accrued  in  a  suit  subsequently  brought  thereon.  And  a 
release  from  the  paj^ee  executed  subsequent  to  the  assignment 
will  be  available  for  all  of  such  collateral  in  excess  of  such 
debt.*  A  chose  in  action  which  is  transferred  as  collateral 
[382]  security  is  put  under  the  control  of  the  creditor  to  make 
his  claim  out  of  it,  and  it  is  not  in  the  nature  or  subject  to  the 

indorsed  and  delivered  as  collateral  of    bringing   these    suits    between 

the   note  of  F.  and  H.     0.  subse-  $3,000  and  $4,000  of  the  collaterals 

quently  assigned  S.*s  note  to  F.  and  had  been  paid.     When  the  actions 

delivered  the  note  of  F.  and  H.  as  (together)  were  tried,  the  collaterals 

collateral   security.     After    this   S,  had  been  paid  in  to  an  amount  suf- 

sold  and  assigned  the  note  of  F.  and  ficient  to  pay  the  plain  tifiTs  claim, 

BL,  then  in  the  hands  of  F.,  to  D.,  except  about  $200.    Held,  tliat  the 

who  thereafter  demanded  the  $4,600  plaintiff  should  have  judgment  for 

of  F.,  offering  to  credit   the  same  the  full  amount  of  the  notes,  interest 

with  the  amount  of  the  $1,000  note,'  and  costs,  but  the  rights  of  the  de- 

which  was  refused.    Held,  that  D.  fendant  should  be  provided  for  by 

was  entitled  to  recover  on  the  note  an  oi-der  in  the  judgment  permitting 

against  F.  and  H.  less  the  amount  of  him  to  be  discharged  by  paying  the 

the  $1,000  notei  balance  due  the  plaintiff  with  costs ; 

^  Starrett  v.  Barber,  20  Me.  457 ;  the  residue  to  be  paid  into  court  to 

Herrington  v.  Pouley,  26  IlL  94 ;  Van  be  subject  to  its  further  order  on  the 

Blarcom  v.  Broadway  Bank,  87  N.  application  of  A.'s  assignees,  or  of  A. 

Y.  640.  on  notice    Nantucket  Bank  v.  Steb- 

s  Blake  ▼.  Buchanan,  22  Yt  54a  bins,  6  Duer,  841. 
The  defendant  and  one  A.  of  Massa-  In  Russell  v.  La  Boque,  13  Ala.  149, 
chusetts  exchanged  notes  of  equal  it  was  held  that  where  a  surety  re- 
amounts  and  having  equal  time  to  ceived  from  his  principal  a  note  as 
run,  in  August,  1854  Later  in  the  indemnity,  and  passed  the  same  over 
same  month  A.  deposited  defend-  to  the  creditor  as  collateral  security 
ant^s  notes  and  others  as  collateral,  for  the  principal,  that  the  creditor 
and  procured  a  discount  of  his  own  could  not  recover  upon  such  note 
ilote  for  $8,000  by  plaintiff.  The  after  the  principal  debt  was  barred 
note  had  ten  days  to  run ;  A.  failed  by  the  statute  of  limitations ;  but  it 
t  J  pay  it,  and  was  driven  into  insolv-  would  have  been  otherwise  if  tlie 
ency.  Separate  suits  were  brought  note  had  been  delivered  to  the  ci'ed- 
against  the  defendant  on  his  notes  itor  in  discharge  of  the  surety^s  lia- 
when  they  became  due   At  the  time  bilit3% 
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incidents  of  a  pawn  or  pledge.  It  should  be  collected,  not 
Bold.i 

§  229.  Same  subject.  A  creditor  receiving  collateral  secu- 
rities is  required  to  use  ordinary  diligence,  and  to  observe 
good  faith  in  respect  to  the  same;  if  they  are  lost  or  impaired 
through  his  act  or  neglect  he  is  liable  to  the  debtor  to  the 
extent  of  the  injury;  and  such  damages,  or  so  much  as  is 
necessary  therefor,  will  inure  as  a  payment  of  the  debt  for 
which  the  collaterals  were  received  as  security.-  If  they  be 
negotiable  paper  to  mature  at  a  future  day,  due  diligence  im- 
poses on  the  creditor  the  necessity  of  doing  those  acts  which 
will  preserve  the  liability  of  indorsers  or  other  secondary 
parties.'  In  case  of  neglect  the  creditor  is  liable  for  the  actual 
loss,  but  no  more ;  *  and  the  onus  is  on  the  debtor  to  show 
the  extent  of  the  injury.*  So  if  the  creditor  receives  a  [383] 
check  in  payment  of  a  debt,  and  unreasonably  delays  present- 
ing it,  he  is  only  liable  for  the  actual  injury  to  the  drawer.® 

A  transfer  of  the  collateral  by  the  creditor  is  an  appropri- 
ation of  it,  and  he  will  be  held  to  have  elected  to  take  it  for 
what  appears  by  its  face  to  be  due  thereon  in  satisfaction  to 

1  Chambersburg  Ina  Ca  v.  Smith,  10  AJa.  535 ;  PoweU  v.  Henry,  27  Ala. 

11  Pa.  St  120 ;  Nelson  v.  Wellington,  612 ;  Lfee  v.  Baldwin,  10  Ga.  208 ;  Car- 

6  Bosw.  178;  Brookman  v.  Metcalf,  din  v.  Jones,  23  Ga.  175 ;  Kiser  v.  Riid- 

id.  429.  dick,  8  Blackf.  882 ;  Noland  v.  Clark, 

*  Roberts  ▼.  Gallagher,  1  Wash.  C.  10  B.  Mon.  289 ;  Hoffman  v.  Johnson, 

a  156;  Gallagher  v.  Roberts,  2  id.  1  Bland  Ch.  108 ;  Steger  v.  Bush,  Sm. 

191 ;  Hanna  v.  Holton,  78  Pa.  St.  334 ;  &  M.  Ch.  172 ;  Barrow  v.  Rhinelander, 

Girard  F.  &  M.  Ina  Co.  v.  MaiT,  46  id.  8  Johns.  Ch.  619 ;  Jennison  v.  Parker, 

504 ;  Miller  v.  Gettysburg  Bank,  8  7  Mich.  355 ;  Goodhall  v.  Richardson, 

Watts,  192 ;  Dyott's  Estate,  2  W.  &  S.  14  N.  H.  567 ;  White  v.  Howard,  1 

468 ;  Lishy  v.  O'Brien,  4  Watts,  141 ;  Sandf.  81 ;  Nexsen  v.  Lyell,  5  Hill,  466. 

Bank  of  United  States  v.  Peabody,  ^  Jennison  v.  Parker,  7  Mich.  855 ; 

20  Pa.  St  454 ;  Chambersburg  Ins.  Co.  Russell  v.  Hester.  10  Ala.  535 ;  Ken- 
V.  Smith,  11  id.  120;  Sellers  v.  Jones,  niston  v.  Avery,  16  N.  H.  117;  Foote 
22  id.  423 ;  Muirhead  v.  Kirkpa trick,  ▼.  Brown,  2  McLean,  869 ;  Brown  v. 

21  id.  237;  Foote  V.Brown,  2  McLean,  Cronise,  21  Cal.  386;  Phoenix  Ins. 
869;  Brown  v.  Cronise,  21  Cal.  886;  Co.  v.  -Allien,  11  Mich.  501. 
Whitten  v.  Wright,  84  Mich.  92;  <Aldrich  v.  Goodell,  75  HL  452; 
Exeter  Bank  v.  Gordon,  8  N.  H.  66;  Coonley  v.  Coonley,  Hill  &  D.  812. 
Finnell  ▼.  Meaux,  8  Bush,  449 ;  Ken-  ^  Id. ;  Fiske  v.  Stevens,  21  Me.  467. 
niston  v.  Avery,  16  N,  H.  117 ;  In  re  »  Mc  Williams  v.  Phillips,  71  Ala  80 : 
Brown,  2  Story,  502 ;  Chnmberlyn  v.  Hunter  v.  Moul,  98  Pa.  St  18 ;  Bell  v. 
Delarive,  2  Wilson.  853;   Bontu  v.  Alexander,  21  Gratt  1. 

Curry,  8  Bush,  678 ;  Russell  v.  Hestor, 
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that  extent.^  If  be  transfers  the  collateral  for  less  than  its 
face  it  is  his  loss.'  He  must  settle  with  the  debtor  for  the 
whole  nominal  value  of  the  collateral,  though  he  settled  with 
the  maker  for  less,  or  took  a  note  in  part  satisfaction.'  A  cred- 
itor may  relinquish  a  collateral  security  to  his  debtor  without 
the  consent  of  other  creditors,  and  not  thereby  lose  his  resort  to 
the  debtor's  property.*  But  a  surety  would  be  discharged  by 
such  relinquishment ;  for  the  creditor  is  bound  to  hold  security 
for  the  benefit  of  the  surety  as  well  as  for  himself;  and  if  he 
parts  with  it  without  the  knowledge  or  against  the  will  of  the 
surety  he  will  lose  his  claim  against  him  to  the  value  of  what 
is  so  surrendered.'  One  who  receives  from  his  debtor  as  col- 
lateral negotiable  paper  of  a  third  person  indorsed  by  the 
debtor  makes  it  his  own  and  releases  the  debtor's  indorse- 
ment if  he  neglects  to  protest  it  for  no'n-payment.®    A  creditor 

1  Hawks  ▼.  Hinchcliff,  17  Barlx  negotiable  paper.  Shoujd  the  mtro- 
402 ;  Looney  v.  District  of  Columbia,  duction  of  evidence  upon  the  trial 
113  U.  S.  258;  Donnelly  v.  Same,  119  be  sanctioned  to  show  that  an  in- 
id.  339 ;  Williams,  Ex  parte,  17  S.  C.  dorser  had  not  suffered  any  injury 
896 ;  Adger  v.  Pringle,  11  id.  535 ;  from  a  want  of  protest  and  notice, 
Townsends  ▼.  Stevenson,  4  Rich.  62.  an    element    of  uncertainty  would 

2  Id.  then  exist,  and  the  way  would  be 
s  Depuy   ▼.    Clark,    12   Ind.    427.    opened  for  a  new  class  of  questions 

SeeGarlick  v.  James,  12  Johns.  146;  and  much  needless  litigation.    Tlie 

Phillips  V.  Thompson,  2  Johna  Ch.  value  of  a  note  cannot  always  be  de- 

418.  termined  from  the  solvency  or  in- 

4  Dyotf  8  Estate,  2  W.  &  S.  463.  solvency  alone  of  the  maker.     As 

^  Stewart  v.  Davis,  18  Ind.  74    See  was  said  in  Rose  v.  Lewis,  10  Mich, 

vol.  2,  ch.  7.  485, '  the  value  of  negotiable  paper  is 

^  Whitten  ▼.  Wright,  84  Mich.  92.  well  understood  not  to  be  absolutely 

In  this  case,  upon  the  trial  the  plaint-  dependent  on  the  amount  of  property 

iff  offered  to  show  that  at  the  time  liable  to  execution  which  may  be 

the  note  was  given  the  maker  was  possessed  by   the   maker.    A   very 

insolvent,  that  he  was  so  at  the  time  large  portion  of  current  securities  of 

of  its  maturity,  and  continued  so  up  undoubted   goodness   would,  under 

to  the  time  of  the  trial,  for  the  pur-  such  a  test,  be  worthless.    And  in 

pose  of   showing   that  though  the  cases  where  the  holder  of  such  paper 

note  was  not  properly  protested  the  is  indebted  to  the  maker,  it  may  be 

defendant  lost  nothing  by  it    That  as  valuable  to  him,  by  way  of  set-off, 

evidence    was    held    properly    ex-  as  if  the  maker  were  wealthy  and  in 

eluded.    Marston,  J.,  delivering  the  sound  credit    The  value  of  commer- 

opinion  of  the  court,  said :  "  It  is  of  cial  paper  must  always  depend  very 

the  utmost  importance  that  no  un-  much  upon  the  integrity  and  business 

certainty    should   exist    as    to    the  habits  of  those  who  issue  it    And 

rights   and  liabilities  of  parties  to  we  cannot  perceive  the  justice  or 
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having  a  note  for  the  purchase-money  .of  a  slave,  on  the  [884] 
death  of  the  purchaser  took  possession  of  the  slave ;  he  was 
held  liable  for  the  injury  done  to  the  estate  as  executor  deson 
forty  and  the  amount  of  such  liability  payment  so  far  upon  the 
note.^  A  creditor  who  included  in  a  mortgage  a  premium 
for  a  policy  of  insurance  on  the  life  of  the  debtor  as  additional 
security  for  the  debt  and  neglected  to  effect  the  insurance 
was  held  liable  as  upon  an  express  agreement  to  insure  for  the 
amount  of  the  sum  for  which  he  should  have  procured  insur- 
ance.* 

§  230.  Who  may  make  payments.  The  general  rule  as  to 
payment  or  satisfaction  by  a  third  person  not  himself  liable  as 
a  co-contractor  or  otherwise  seems  to  be  that  it  is  not  suf- 
ficient to  discharge  the  debtor  unless  it  is  made  as  agent 
for  him  and  on  his  account,  and  with  his  prior  authority  or 
subsequent  ratification ;  but  the  debtor  may  ratify  the  pay- 
ment by  pleading  it  unless  he  has  previously  disavowed  it.' 

good  sense  of  any  rule  which  should  in  many  important  particulars  by  the 

disregard  the  results  of  common  ex-  introduction  of  the  action  for  money 

perience.'    If  the  note  in  this  case  had  and  received,  and  it  would  seem 

had  been  properly  protested  and  no-  only  reasonable  to  permit  a  debt  to 

tice  given  to  the  defendant,  he  might  be  extinguished  by  a  payment  made 

have  been  able  to  coUect  it  or  secure  to  a  creditor  whenever  the  clrcum- 

its  payment    We  think  the  evidence  stances  are  such  that  the  amount  paid 

was  properly  excluded.**  might  have  been  recovered  by  the 

1  FinneU  v.  Meaux,  8  Bush,  449.  debtor  had  no  debt  existed" 

2  Soule  V.  Union  Bank,  45  Barb.  The  early  cases  on  the  subject  are 
111 ;  80  How,  Pr.  105.  considered  by  Creswell,  J.,  in  Jones  v. 

'Gray   v.  Herman,' 75  Wis.  458;  Broadhurst,  supra^  and  also  in  the 

Walter  T.  James,  K  R.  6  Exch.  134;  arguments  of  counsel  in  Walter  v. 

Simpson  v.  Eggington,  10  Exch.  845 ;  James,  supra.    See  Hooper's  Case,  2 

James  y.  Isaacs,  12  G  B.  791;  Bel-  Leon.    110;  Grimes  v.  Blofield,  Cro. 

shaw  V.  Bush,  11  id  191;  Jones  v.  Eliz.    541;    Edgecombe   v.  Rodd,  5 

Broadhurst,  9  id.  198 ;  Clow  v.  Borst,  East,  294. 

6  Johns.  87;  Stark  v.  Thompson,  8  In  Belshaw  v.  Bush,  11  C.  R  191 
T.  R  Mon.  296 ;  Woolfolk  V.  McDow-  (1851),  Maule,  J.,  said:  ♦'If  a  biU 
ell,  9  Dana,  268 ;  Lucas  v.  Wilkinson,  given  by  the  defendant  himself  on 
1  Hurl.  &  N.  420 ;  Atlantic  Dock  Ca  account  of  the  debt  operate  as  a 
V.  Mayor,  58  N.  T.  64;  Bleakley  v.  conditional  payment,  and  so  be  of 
White,  4  Paige,  654  the  same  force  as  an  absolute  pay- 
In  a  note  to  Simpson  v.  Eggington  ment  by  the  defendant,  if  the  condi- 
it  is  said  that  "  the  rule  which  re-  tion  by  which  it  is  to  be  defeated  has 
quires  the  consideration  to  move  be-  not  arisen,  there  seems  no  reason  why 
tween  the  parties  has  been  modified  a  bill  given  by  a  stranger  for  and  on 
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In  a  recent  Wisconsin  case  the  defendant  became  a  debtor 
for  the  benefit  of  a  third  person,  who  made  payment  of  his 
own  volition  and  on  his  own  behalf.  The  trial  court  ruled 
that  it  was  not  competent  for  the  party  sued  to  plead  pay- 
ment by  another  party  who  was  not  sued,  and  who  could  not 
be  affected  by  the  judgment.  Cole,  0.  J.,  considers  this  rul- 
ing by  asking :  "  Why  not,  if  it  is  shown  that  the  creditor  ac- 
cepts the  payment  in  satisfaction  of  the  debt?  Can  it  be  said 
that  the  obligation  is  still  in  force?  What  sense  or  reason 
is  there  in  any  such  technical  rule  as  that,  if  it  exists?  If  a 
debt  is  fully  paid  it  would  seem  according  to  plain  common 
sense  that  the  obligation  was  extinguished  and  is  no  longer 
in  force  as  a  contract.  What  concern  is  it  to  the  creditor 
who  pays  his  debt,  especially  where  he  accepts  the  payment 
made  in  satisfaction  of  his  debt?"*  If  the  creditor  accepts 
payment  under  a  mistake  of  fact,  as  by  erroneously  supposing 

account  of  the  debt  should  not  oper-  work  and  to  rely  for  the  residue  of 
ate  as  a  conditional  payment  by  the  the  contract  price  upon  certain  sub- 
stranger  ;  and  if  it  have  that  opera-  scriptions  which  were  to  be  raised ; 
tion,  the  plea  in  the  present  case  will  and  that  A.  duly  made  and  the 
have  the  same  effect  as  if  it  had  plaintiff  received  the  payments  stip- 
alleged  that  the  money  was  paid  by  ulated  for  by  the  second  agpi-eement 
William  Bush  (the  stranger)  for  and  in  satisfaction  and  discharge  of  the 
on  account  of  the  debt  But,  if  a  original  agreement  between  the 
stranger  give  money  in  payment,  ab-  plaintiff  and  the  defendants,  and  of 
solute  or  conditional,  of  the  debt  of  the  performance  thereof  by  the  latter, 
another,  and  the  causes  of  action  in  Held,  that  the  plea  was  bad  in  sub- 
respect  to  it,  it  must  be  payment  on  stance  inasmuch  as  it  did  not  sliow 
behalf  of  the  other,  against  whom  that  the  agreement  made  by  A.  and 
alone  the  causes  of  action  exist,  and,  the  payments  under  it  were  intended 
if  adopted  by  him,  wiU  operate  as  to  be  made  for  the  benefit  of  the  de- 
payment  by  himself."  Coke,  Litt  fendants,  and  that  they  adopted  A.'s 
2066,  86  H.  6.  acts.  See  2  Am.  Lead.  Ca&  (4th  ed.) 
James  v.  Isaacs,  laG  R  791  (1852)t  270;  Wellington  v.  Kelly,  84  N.  Y. 
In  assumpsit  for  work  and  labor  the  543 ;  Wolff  v.  Walter,  56  Ma  292. 
defendant  pleaded  that  the  money  i  Gray  v.  Herman,  75  Wia  453. 
mentioned  in  the  declaration  accrued  In  Harrison  v.  Hicks,  1  Port  423, 
due  to  the  plaintiff  under  an  agree-  the  payment  of  a  debt  by  a  stranger 
ment  for  the  building  of  a  church ;  to  the  conti'act  was  held  an  extin- 
that  the  plaintiff  having  susj^ended  guishment  of  it,  whether  made  by 
the  work  another  agreement  was  the  debtor's  consent  or  not 
entered  into  between  him  and  one  A.  In  Pearce  v.  Bryant  Ck>al  Ckx,  121 
under  which  the  plaintiff,  in  consid-  111.  590,  payment  by  a  trustee  at  the 
eration  of  certain  stipulated  pay-  request  of  an  officer  of  the  corpora- 
ments,  undertook   to  complete  the  tion  owing  the  debt  extinguished  the 
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that  the  person  who  made  it  had  authority  to  do  so,  he  may 
return  the  money  and  apply  to  his  debtor  for  the  payment  of 
his  demand.^  Satisfaction  by  one  joint  tort-feasor  or  joint 
debtor  is  a  bar  to  an  action  against  another.^  If  a  creditor 
knowing  the  liability  of  his  debtor  takes  the  individual  note 
of  his  agent  in  payment  without  at  the  same  time  doing  any- 
thing to  indicate  a  purpose  to  hold  the  principal,  the  latter  is 
discharged.' 

A  purchaser  of  mortgaged  property  subject  to  the  [887] 
mortgage  may  pay  the  debt,  and  payment  by  him  extinguishes 
the  lien.^  If  a  mere  stranger  or  volunteer  pays  a  debt  for 
which  another  is  bound  he  cannot  be  subrogated  to  the  cred- 
itor's rights  in  respect  to  the  security  given  by  the  real  debtor. 
But  if  the  person  who  pays  the  debt  is  compelled  to  pay  for 
the  protection  of  his  own  interests  and  rights,  then  he  is  enti- 
tled to  such  subrogation.* 

§  231.  To  whom  payment  may  be  made.  Payment  must 
be  made  to  the  creditor  or  to  one  authorized  by  him  to  receive 
it  as  agent  or  assignee ;  or  to  one  whom  the  law  substitutes 
in  his  place  as  executor,  administrator,  creditor  by  trustee 
process,  or  the  like.  If  it  is  made  to  one  entitled  to  receive  it 
the  debt  is  extinguished  though  there  was  a  mistake  as  to  the 
right  in  which  the  amount  paid  accrued.*  Payment  of  a  judg- 
ment or  decree  to  an  attornev  of  record  who  obtained  it,  be- 
fore  his  authority  is  revoked  and  notice  of  it  given,  is  valid  as 
to  the  party  making  the  payment ;  •  but  payment  of  a  judg- 
ment after  it  has  been  assigned  to  one  who  is  merely  the 
beneficial  owner  is  not  a  discharge  of  it;  it  is  otherwise  when 

evidence  of  the  indebtedness  so  that  s  Ames  P.  &  P.  Co.  v.  Tucker,  8  Ma 

the  trustee  could  not  enforce  it  App.  95 ;  Paige  v.  Stone»  10  Met  169 ; 

Payment  made  by  one  who  is  pri-  Wilkin  v.  Reed,  6  Me.  220 ;  French 

marily  liable  extinguishes  the  debt  v.  Price,  24  Pick.  22 ;  Hyde  v.  Paige, 

Smith  V.  Waugh,  84  Va'806.  9  Barb.  250.    A  less  extended  rule  is 

1  Walter  v.  James,  K  R  6  Exch.  applied  in  some  oases.    Coleman  v. 

124.  Furst  Nat  Bank,  53  N.  Y.  888 ;  Calder 

»  Livingston  v.  Bishop,  1  Johns.  291 ;  v.  Dobell,  L.  R  6  C.  P.  486. 

Thomas  v.  Rumsey,  6  id.  81 ;  Barrett  *  Appledorn  v.  Steeter,  20  Mich.  9. 

V.  Third  Avenue  R  Co.,  45  N.  Y.  635 ;  &  Hough  v.  -ffitna  L.  Ins.  Co.,  57  111. 

Woods  V.  Pangborn,  75  id.  498 ;  Ellis  318. 

V.  Esson,  50   Wis.    188 ;   Knapp  v.  « Hemphill  v.  Moody,  64  Ala.  46a 

Roche,  94  N.  Y.  829 ;  Brick  v.  Buel,  '  Harper  v.  Harvey,  4  W.  Va.  539 ; 

78  Texas,  511.  Yoakum  v,  Tilden,  3  id.  167. 
Vol.  I  — 30 
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payment  is  made  to  the  person  having  the  legal  title  without 
notice  of  his  assignment.^  A  sheriff  is  only  entitled  to  receive 
payment  of  an  execution  when  he  is  in  possession  of  a  judicial 
mandate  directing  him  to  make  the  collection  of  the  sum 
called  for,  unles3  he  is  the  creditor's  agent.'  Payment  made 
to  the  party  designated  by  the  creditor  is  good.'  If  a  princi- 
pal has  clothed  his  agent  with  the  indicia  of  authority  to  re- 
ceive payment,  as  by  intrusting  to  him  the  possession  of  the 
goods  to  be  sold,  the  purchaser  is  warranted  in  paying  the 
price  of  such  as  he  buys  to  the  agent ;  but  if  the  latter  is  not 
in  possession  of  the  goods  and  is  only  authorized  to  make  sales, 
payments  made  to  him  are  at  the  risk  of  the  payer.^  Payment 
to  an  agent  is  unauthorized  after  the  death  of  the  principal.^ 
Possession  of  mercantile  paper  authorizes  the  receipt  of  the 
[388]  money  and  even  before  it  is  due  •  if  the  possessor  has 
authority  from  the  owner  to  collect  the  amount  payable  on 
it.^  But  circumstances  may  impeach  a  payment  made  to  one 
having  possession  of  the  evidence  of  the  debt.  Thus,  pay- 
ment by  the  maker  of  a  note  before  maturity  to  the  son  of 
the  holder,  who  had  been  forbidden  to  take  payment,  wilh 
the  knowledge  of  the  party  paying,  is  not  a  good  payment, 
although  the  note  is  delivered  up  by  the  son ;  the  father  may 
maintain  a  suit  for  the  note,  not  having  ratified  the  payment.^ 
The  circumstances,  however,  must  show  payment  in  bad  faith ; 
it  is  not  enough  that  there  is  gross  negligence  in  not  ascer- 
taining the  party  entitled  to  the  money.*    Payment  of  a  lost 


1  Seymour  v.  Smith,  114  N.  Y.  481. 

3  Bailey  v.  Hester,  101  N.  Q  68a 

» Walker  v.  Crosby,  88  Minn.  84; 
Sailer  ▼.  Bamousky,  60  Wis.  169; 
Fiske  V.  Fisher,  100  Mass.  97. 

4  Butler  V.  Dorman,  68  Ma  298; 
Keown  v.  Vogel,  25  Ma  Apix  85; 
Pardridge  v.  Bailey,  20  DL  Apjx  851 ; 
Putnam  v.  French,  58  Vt  404;  Hos- 
kins  V.  Johnson,  5  Sneed  (Tenn.),  470 ; 
Capel  V.  Thornton,  8  C.  &  P.  852; 
Dean  y.  International  Tile  Ca,  47 
Hun,  819 ;  Higgins  t.  Moore,  84  N.  T. 
417 ;  Arlley  v.  Morrison,  78  Iowa,  182 ; 
Adams  ▼.  Kearney,  2  R  D.  Smith,  42. 
See  Stanton  v.  French,  88  CaL  194 


If  money  is  paid  to  an  agent  who 
is  not  authorized  to  receive  it^  the 
payment  is  ratified  by  the  principal's 
bringing  an  action  against  him  to  re- 
cover it  Bailey  v.  United  States,  15 
Ct  of  Cls.  490.  And  by  suing  to  re- 
cover the  purchase-price  of  goods 
sold.  Pardridge  ▼.  Bailey,  mipra. 
See  Estey  v.  Snyder,  76  Wia  624. 

»  Lochenmeyer  v.  Fogarty,  112  HI, 
572. 
«  Bliss  V.  Cutter,  19  BarU  k 
^  Cheney  v.  Libby,  184  U.  a  6a 
s  Kingman  v.  Pierce,  17  Mass.  247. 
•Cothranv.  Collins,  29  How.  Pr. 
118 ;  Haescig  v.  Brown,  84  Mich.  508. 
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negotiable  instrament  after  notice  of  its  loss  will  not  operate 
as  a  discharge  against  the  loser  unless  the  person  presenting 
it  establishes  his  title  thereto.  A  notice  previously  given  of 
the  loss  of  a  coupon  distinguishable  by  its  number  or  other 
ear-mark  is  sufficient  to  fix  upon  the  maker  the  duty  of  in- 
quiry and  of  refusal  to  pay  a  holder  who  cannot  prove  his 
right ;  especially  is  this  the  rule  where  an  instrument  is  pre- 
sented after  it  has  matured.^  Payment  to  one  not  in  posses- 
sion of  the  evidence  of  debt,  and  without  a  surrender  of  it, 
is  at  the  risk  of  the  payer ;  and  if  the  party  receiving  the 
money  had  no  right  to  receive  it  the  note  is  not  discharged.^ 
The  fact  that  an  attorney  is  authorized  to  collect  interest  does 
not  empower  him  to  receive  the  principal.  Such  authority, 
in  the  absence  of  direct  proof,  may,  in  some  cases,  be  inferred 
from  the  possession  of  the  bond  and  mortgage ;  but  it  is  in- 
cumbent upon  the  debtor  who  pays  to  the  attorney  to  show 
that  the  securities  were  in  his  possession  on  each  occasion 
when  payments  were  made,  for  their  withdrawal  would  be  a 
revocation  of  the  authority.'  If  payment  of  a  loan  is  made 
to  the  attorney  who  negotiated  it  while  he  has  the  custody  of 
the  bond  and  mortgage  with  the  consent  of  the  mortgagee 
and  the  mortgagor  knows  the  fact  he  is  discharged  although 
the  attorney  was  not  in  fact  authorized  to  receive  it.*  But 
in  case  of  a  mortgage  or  other  non-negotiable  evidence  of 

1  Hinckley  v.  Union  Pacific  R  Ca,  108  N.  Y.  656 ;  Lane  ▼.  Duchac,  78 
139  Masa  52.  See  Hinckley  v.  Mer-  Wi&  646.  Contra,  Shane  v.  Palmer, 
chants'  Nat  Bank,  181  id.  147.  48  Kan.  481 ;  Quinn  v.  Dreebach,  75 

2  Wheeler  v.  Guild,  20  Pick.  545 ;  Cal.  159.  (Compare  Wilcox  v.  Carr, 
Rush  v.  Fister,  28  DL  App.  848 ;  Vis-  87  Fed.  Rep.  180. 

koeil  ▼.  Doktor,  27  id.  282 ;  Stiger  v.  A  mortgagor  who  makes  the  agent 

Bent»  111  lU.  828.  of  his  mortgagee  for  the  collection 

Payment  of  a  pledged  note  to  the  of  the  principal  and  interest  due  the 

pledgor  will  not  discharge  it    Gris-  latter  his  own  agent  for  the  purpose 

wold  V.  Davis,  81  Vt  890.  of  securing  a  loan  to  be  used  in  dis- 

s  Williams  ▼.  Walker,  2  Sandf.  Ch.  charging  a  mortgage  must  stand  a 

£^ ;  Doubleday  v.  Kress,  50  N.  Y.  loss  caused  by  the  agent's  embezzle- 

410;  Smith    v.    Kidd,   68   id.    180;  ment  of  the  money  so  obtained,  the 

Crane  v.  Gruenewald,  120  id.  274;  mortgagor  not  having  directed  the 

Henn  v.  Conisby,  1  Ch.  Ca&  98 ;  Ger-  agent  to  apply  it  to  the  mortgage  in 

ard  V.  Baker,  id.  94 ;  Garrels  v.  Mor-  his  possession.    Boardman  v.  Bliz- 

ton,  26  III  App.  488 ;  Cox  v.  Cutter,  zard,  86  Fed.  Rep.  26. 

28  N.  J.  Eq.  13 ;  Eaton  v.  Knowles,  *  Crane  v.  Gruenewald,  120  N.  Y. 

61   Mich.  625;  Brewster   v.  Cames,  274. 
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debt,  probably  a  payment  in  good  faith  to  the  original  holder, 
in  the  absence  of  the  paper  evidence,  would  be  treated  as 
valid,  although  there  had  been  an  actual  assignment  of  the 
debt.^  Payment,  however,  may  not  be  made  to  an  assignor 
after  notice  of  such  assignment ; '  and  will  not  be  recognized 
even  if  the  assignor  still  has  possession  of  the  securities ; '  not 
even  under  garnishment  proceedings  and  an  order  of  the 
court,  if  that  defense  is  not  made.*  Where  the  demand  has 
been  assigned,  payment  as  garnishee  of  the  original  creditor 
is  not  good  unless  it  is  compulsory,  though  there  has  been  no 
notice  of  the  assignment,  for  assignment  passes  the  title  with- 
out notice.* 

A  compulsory  payment  under  a  foreign  attachment  from  a 
court  of  competent  jurisdiction  is  good,  and  will  be  recognized 
[389]  even  in  a  foreign  jurisdiction,  though  in  the  latter  an 
earlier  attachment  had  been  levied  for  the  same  debt.*  A 
payment  as  trustee  or  garnishee  is  good  though  the  trustee 
might  have  disputed  the  jurisdiction  of  the  court  ordering 
such  payment.^ 

Where  a  debt  is  owing  to  two  persons  jointly  it  may  be  paid 

^Trustees   of  Union    College    v.  tion  cannot  claim  any  benefit  from 

Wheeler,    61  N.  Y.    88;    Foster  v.  payments  made  to  the    mortgagee 

Beals,  21  id.  247.    See  Richardson  v.  after  his  assignment  has  been  re- 

Ains worth,  20  How.  Pr.  521 ;  Robin-  corded.    Brewster    v.    Games,    103 

son  V.  Weeks,  6  id.   161 ;   Muir  v.  N.  Y,  556 ;  Viele  v.  Judson,  82  id.  82. 

Schenck,    3    Hill,    228;    Gamble   v.  2  Lyman  v,  Cartwright,  8   E,  D. 

CummingB,  2  Blackf.  285.  Smith,  117;  Meriam  t.  Bacon,  5  Met 

It  is  a  fair  legal  presumption  that  95 ;  Guthrie  v.  Bashline,  25  Pa.  St. 

the  creditor  who  holds  a  non-negoti-  80 ;  Field  v.  Mayor,  6  N.  Y,  179 ;  Ten 

able  chose  in  action  is  entitled  to  re-  Eick  v.  Simpson,  1  Sandf.  Ch.  244 

ceive  payment  thereof.    If  it  is  as-  '  Chase  v.  Brown,  82  Mich.  225. 

signed   it   is   incumbent   upon   the  *  Roy  v.  Baucus,  43  Barb.  310. 

assignee  to  show  that  the  debtor  was  ^  Richardson  v.  Ainsworth,20  How. 

notified  in  order  to  protect  himself  Pr.  521 ;  Robinson  v.  Weeks,  6  id.  161 ; 

against  any  payment  made  to  the  Muir  v.  Schenck,  3  Hill,  228. 

original  creditor.    Heermans  v.  Ells-  «  Minor  v.  Rogers  Coal  Co.,  25  Mo. 

worth,  64  N.  Y.  115;  Quinn  v.  Dres-  App.  78;  Allen  v.  Watt,  79  BL  284; 

bach,  75  CaL  159 ;  Bank  v.  Jones,  65  Lieber  v,  St  Louis  A.  &  M.  Ass^n,  36 

id.  437.  Mo.  883 ;  Holmes  v.  Remsen,  4  Johns. 

Under  the  recording  acts  the  rec-  Cli.  460 ;  S.  C,  20  Johns.  229 ;  McDan- 

ord  of  the  assignment  of  a  mort-  iel  v.  Hughes,  3  East,  367. 

gage  is  constructive   notice  to  the  <Reed   v.   Parsons,   11   Cusli.  255; 

world  of  the  rights  of  the  assignee;  Sauntry  v.  Dunlap,  12  Wis.  364. 
a  purchaser  of  the  equity  of  redemp- 
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to  either.  Thus,  where  two  persons  joined  in  an  agreement 
to  sell  and  convey  land,  it  was  held  that  a  payment  to  one  of 
them  was  good  though  he  had  no  title  to  the  land.^  Payment 
of  a  debt  due  to  a  deceased  person  made  before  letters  granted, 
to  a  person  who  afterward  takes  them  out,  is  made  good  by 
the  subsequent  letters.^  The  secondary  liability  of  the  owner 
of  a  building  for  the  services  of  workmen  employed  by  the 
contractor  and  for  materials  supplied  does  not  arise  until  the 
steps  prescribed  by  statute  to  acquire  a  lien  therefor  have 
been  taken ;  hence  payment  made  to  other  persons  than  the 
contractor  does  not  bind  him.'  The  right  to  the  emoluments 
of  an  office  follows  the  true  title  to  it.*  As  between  the  per- 
son entitled  to  an  office  and  the  public  there  is  no  obligation 
upon  the  latter  until  the  duties  of  the  office  have  been  as- 
sumed. The  salary  fixed  therefor  is  the  reward  for  express 
or  implied  services,  and  therefore  cannot  belong  to  one  who 
has  not  performed  services  although  he  is  wrongfully  hin- 
dered from  occupying  the  position  in  which  he  might  have 
rendered  them.*  Where  disbursing  officers  pay  official  sal- 
aries monthly  pursuant  to  law  they  are  justified  on  grounds 
of  public  policy  in  paying  to  a  ^  facto  officer,  and  such  pay- 
ment is  a  good  defense  to  an  action  against  the  public  by  the 
de  jure  officer  to  recover  the  salary  after  he  has  been  placed 
in  possession  of  the  office.'    The  public  is  liable  for  the  salary 

1  Waters  v.  Travis,  9  Johns.  450;  McVeany  ▼.  Mayor,  80  id  185;  Au- 

Henry  v.  Mt  Pleasant  70  Ma  500.  ditors  ▼.  Benoit,  atcpro. 

s  Priest   ▼.  Watkins,  2  Hill,  225;  In  Tennessee  the  test  applied  is 

In  re  Faulkner,  7  id.  181.  could  the  person  wrongfully  in  office 

s  Walker  v.  Newton,  58  Wis.  886.  compel  the  payment  of  the  salary  to 

4 Conner   v.    City,  2   Sandf.  870;  him?    The  case  ruled  was  this:  A. 

Nichols  V.  MacLean,  101  N.  Y.  526 ;  was  elected  to  succeed  K ;  the  latter 

People  V.  Tieman,  80  Barlx  198 ;  Dolan  ob&ined  an  injunction  restraining 

T.  Mayor,  68  N.  Y.  274 ;  McVeany  v.  A.  and  the    authorities  who    were 

Ma,«'or,  80  id.  185 ;  People  v.  Miller,  about  to  induct  him  into  office  from 

24  Mich.  458 ;  Dorsey  v.  Smith,  28  interfering  with  his  enjoyment  of  it 

Cal  21 ;  Hunter  v.  Chandler,  45  Mo.  The  injunction  was  made  perpetual 

452;  Glascock  v.  LyonsH20  Ind.  1;  and  L.  remained  in  possession  and 

Douglass  V.  State,  81  id.  429.  drew  the  salary.  After  the  injunction 

<^  Smith  V.  Mayor,  87  N.  Y.  518;  was  dissolved   and  A.*s  title  estab- 

Connor  v.  Mayor,  5  id.  285 ;  Auditors  lished  by  the  appellate  court,  he  re- 

V.  Benoit,  20  Mich.  176.  covered  from  the  public  the  salary 

6  Dolan  V.  Mayor,  68  N.  Y.  274 ;  provided  for  the  office  and  paid  Lb 
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due  and  unpaid  a  dejure  officer  before  judgment  in  his  favor.* 
This  is  the  rule  whether  the  compensation  arises  from  fees 
payable  from  the  public  treasury  or  an  annual  salary  payable 
at  intervals  and  whether  the  officer  was  appointed  or  elected.' 
If  payment  is  made  after  notice  of  an  adjudication  against  the 
right  of  the  person  in  office  the  public  is  liable  to  the  dejure 
officer  for  the  amount.* 

§  232.  Pleading  payment.  By  the  theory  of  common-law 
pleading  in  the  action  of  assumpsit^  as  well  as  by  the  provis- 
ions of  the  modern  code,  payment,  either  full  or  partial,  being 
in  confession  and  avoidance,  must  be  pleaded.  It  cannot  be 
proved  under  the  general  issue  or  general  denial.  The  issue 
in  debt  was  upon  the  existence  of  present  indebtedness ;  and 
therefore  in  that  action  the  rule  was  diiBferent.  The  general 
issue  in  assumpsity  however,  by  a  later  practice,  came  to  be  so 
expanded  as  to  materially  infringe  this  logical  rule ;  and  it 
was  held  to  embrace  many  defenses  which  admitted  all  the 
essential  facts  stated  in  the  declaration,  and  avoided  their  ef- 
fects by  matter  subsequent,  including  payment.*  If  the  plaint- 
iff alleges  non-payment  and  must  establish  it  to  show  a  cause 

daring  his  incumbency.   The  injunc-  Hirsch  v.  Caler,  21  CaL  71 ;  Davaney 
tion  did  not  require  the  officers  to  v.  Eggenhoff,  48  id.  897. 
make  payment  thereof  to  Lu    Mem-  In  Kentucky  it  is  considered  to  be 
phis  V.  Woodward,  12  Heisk.  499.  settled  that  a  partial  payment  on  or 
1  Dolan  V.  Mayor,  supra;  Ck>mstock  before  the  day  on  which  the  debt  is 
V.  Grand  Rapids,  40  Mich.  897 ;  Peo-  due  may  be  pleaded ;  and  full  pay- 
pie  V.  Brenan,  80  How.  Pr.  417.  ment  after  the  day  is  pleadable  by 
3  McVeany  v.  Mayor,  80  N.  T.  185.  statute ;  but  the  courts  there  have 
*  Ibid.  not  gone  so  far  as  to  sanction  a  plea 
<  McKyring  v.  Bull,  16  N.  T.  297.  of  partial  payment  after  the  day. 
In  this  case  the  opinion  of  Selden,  J.,  but  have  decided  that  it  cannot  be 
interestingly  and  instructively  dis-  pleaded.     Gearhart  v.  Olmstead,  7 
,  cusses  the  subject^  and  reviews  many  Dana,  445 ;   McWaters  v.  Draper,  5 
English  cases;  the  conclusion  reached  T.  B.  Mon.  494;  Young  v.  Park,  6 
being  that  the  code  requires  the  de-  J.  J.  Marsh.  540 ;  Craig  v.  Whips,  1 
fendant  to*  plead  any  new  matter  Dana,  875.    Nor  is  either  partial  or 
constituting  either  an  entire  or  par-  full  payment  after  the  day  provable 
tial  defense,  and  prohibits  him  from  under  the  general  issua    Hamilton 
giving  such  matter  in  evidence  upon  v.  Goons,  5  Dana,  817. 
the  assessment  of  damages  when  not  When  the  petition  states  facts  con- 
set  up  in  the  answer.    Skipwith  v.  stituting  the  plaintifiTs  claim  a  gen- 
Morton,  8  Call,  284    See  Edson  v.  eral  denial  does  not  present  an  issue 
Dellage,  8  How.  Pr.  278w    But  see  authorizing  the  defendant  to  prove 
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of  action,  payment  may  be  proven  under  a  general  denial.^ 
Under  a  general  allegation  of  payment  the  defend-  [390-396] 
ant  may  in  some  jarisdictions  give  in  evidence  any  facts  which 
in  law  amount  to  payment ; '  while  in  others  only  such  facts 
can  be  shown  as  tend  to  establish  a  common-law  or  actual 
payment.'  A  plea  of  payment  need  not  allege  the  amount 
paid,  the  date  of  payment  nor  the  person  who  received  it ;  * 
under  such  plea  partial  payment  may  be  proven.^  An  allega- 
tion of  the  place  of  payment  is  surplusage  and  will  not  preju- 
dice.* It  has  been  held  in  Kentucky  not  necessary  for  a  jury, 
when  sworn  on  an  inquiry  of  damages,  or  indeed  on  the  trial 
of  an  issue,  to  notice  credits  indorsed  on  a  note,  unless  under 
the  issue  of  payment ;  but  under  the  practice  in  that  state 
whenever  a  note  on  which  an  action  is  brought  is  fQed  the 
courts  of  original  jurisdiction  notice  it  so  far  as  to  cause  the 
clerk  to  note  on  the  record  all  credits  indorsed  thereon  as 
credits  on  the  judgment,  and  this  after  a  writ  of  inquiry  [397] 
or  verdict  when  the  jury  has  not  noticed  them.^  Payment  of 
a  debt  and  costs  while  suit  is  pending  for  its  recovery  extin^ 
guishes  the  claim.*  Payment  is  an  affirmative  defense  and 
must  be  pleaded.*  The  party  alleging  it  has  the  onvs;  and  if 
it  is  claimed  that  payment  was  made  in  anything  but  money 
he  has  also  the  burden  of  proving  that  what  was  received  was 
taken  in  satisfaction  and  at  the  creditor's  risk.^* 

payment    St  Louis,  etc  B.  Ca  v.  a  note  payable  in  money  by  the  de- 
Grove^  80  Ean.  781.  livery  and  acceptance  of  property 

1  Knapp  ▼.  Roche,  94  N.  1^  829 ;  must  be  the  result  of  a  subsequent 

Quin  ▼.  Lloyd,  41  id.  849 ;  McEIwee  and  independent  agreement  resting 

T.  Hutchinson,  10  Sw  CX  486;  State  v.  upon  substantial  facts  which  the  an- 

Roche,  94  Ind.  872.  swer  must  set  forth.    Ulsch  v.  Mul- 

3  Bush   V.   Sprout,  48   Ark.   416;  ler,  148  Mass.  879. 
Morehouse  v.  Northrop,  88  Conn.  880 ;       <  Johnson  v.  Breedlove,  104  Ind.  531. 
Hart  V.  Crawford,  41  Ind.  197 ;  Farm-       »  Keyes  v.  Fuller,  9  HL  App.  628 ; 

ers'  &  Citizens'  Bank  v.  Sherman,  88  State  v.  Roche,  94  Ind  872. 
N.  Y.  69 ;  Whittington  v.  Roberts,  4       •  Brown  v.  Gk)oden,  16  Ind  444. 
T.  B.  Hon.  17a    See  Day  ▼.  Clarke,  1       7  Phelps  v.  Taylor,  4  T.  R  Hon.  170. 
A  E.  Harsh.  521.  ^Root  v.  Ross,  29  Vt  48a 

>  An  equitable  defense  cannot  be       *  Gregory  v.  Hart,  7  Wia  582,  540 ; 

proven  without  leave  and  upon  no-  Martin  v.  Pugh,  28  id  184 ;  Hawes  v. 

tica    Steiner  v.  Erie  Dime  S.  &  L  Woolcock,  80  id  218 ;  Shipman  v. 

Ca,  98  Pa.  St  491 ;  Hawk  v.  Geddis,  State,  48  id  881 ;  Rossiter  v.  Schultz, 

16  &  &  R  2a  62  id  655. 

In  Mafisachusetts  the  discharge  of      lo  Godfrey  v.  Crisler,  121  Ind  208; 
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§  233.  Eyidence  of  payment.  Possession  of  the  evidence 
of  debt  is  presumptive  evidence  of  authority  to  receive  pay- 
ment.* But  as  evidence  of  agency,  the  presumption  ceases  on 
the  death  of  the  principal.'  So  possession  of  the  evidence  of 
debt  by  the  maker  or  one  who  succeeds  to  his  rights  or  estate 
is  jp?*ima  facie  eYidence  of  j>a,yment^  Thus  the  possession  of 
a  bank  check  by  the  bank  on  which  it  is  drawn  is  such  evi- 
dence that  the  bank  has  paid  it.^  The  possession  of  a  canceled 
check  by  the  drawer  who  testifies  that  on  the  day  of  its  date 
he  made  and  delivered  it  to  the  payee  in  payment  of  a  debt 
is  svit&cient  prima  fade  proof  of  the  payment  of  the  amount 
it  calls  for.*  It  is  presumed  where  a  check  payable  to  bearer 
was  one  day  the  property  of  A.  and  the  following  day  was  in 
the  possession  and  apparent  ownership  of  B.,  that  it  was  de- 
livered by  A.  to  B.  in  payment  of  a  debt,  though  it  is  not  pre- 
sumed that  the  transfer  was  direct.®  Possession  of  the  evidence 
of  indebtedness  by  the  payee  is  prima  facie  proof  that  the 
debt  has  not  been  paid.^  The  execution  and  delivery  of  a  deed 
which  acknowledges  the  receipt  of  the  purchase-money,  in  the 
absence  of  any  other  proof,  is  prima  facie  evidence  of  its  pay- 
ment.® But  possession  of  a  note  by  the  maker  is  such  evidence 
only  after  maturity ;  possession  before  maturity  is  not.®  Nor 
is  the  presumption  of  payment  from  such  possession  rebutted 
by  proof  of  the  mere  fact  that  the  payee  or  former  holder  is 
dead.*®    The  force  of  the  presumption  varies  with  the  oircum- 

Che]tenhain,  etc.  Ca  v.  G^tee  Iron  *  Wilson  v.  Gkxxiin,  Wright  (Ohio.V 

Works,  134  m  628 ;  Hunter  v.  Moul,  219. 

98  Pa.  St  13 ;  Brown  v.  Olmsted,  60  «  Peavy  v.  Hovey,  16  Neb.  416. 

Cal.  162;  Bradley  v.  Harwi,  48  Kan.  ePoucher  v.  Scott,  98  N.  Y.  422. 

814 ;  Ronyon  v.  Snell,  116  Ind.  164 ;  See  Stimson  v.  Vroman,  99  id.  74 

McWilliams  v.  Phillips,  71  Ala.  80.  'Keyes  v.  Fuller,  9  HL  App.  528; 

1  Lochenmeyer  v.  Fogarty,  112  111.  Humpeler  v.  Hickman,  18  id.  587. 

572;  Williams  v.  Walker,  2  Sandf.  « Crowe  v.  Colbeth,  68  Wis.  648; 

Ch.  825;  Megary  v.  Funtis,  5  Sandf.  Coles  v.  Soulsby,  21  CaL  47;  Kinster 

376.  V.  Babcock,  26  N.  Y.  878 ;  Clark  v. 

^  Id.  Deshon,  12  Cush.  589. 

« Gibbon  v.  Featherstonhaugh,    1  »Er win  v.  Shaffer,  9  Ohio  St  48; 

Stark.  92 ;  HoUenberg  v.  Lane,  47  Baring  v.  Clark,  19  Pick.  220 ;  McGee 

Ark.  894;  Potts  v.  Coleman,  67  Ala.  v.  Prouty,  9  Met  647.    See  Heald  v. 

221.    When  such  presumption  arises  Davis,  11  Cush.  819. 

it  is  inferred  that  payment  was  made  '^  Larimore  v.  Wells,  29  Ohio  St  la. 
to  a  person  authorized  to  receive  it 
Lipscomb  v.  De  Lanos,  68  Ala.  592i 
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stances  of  the  case  in  which  it  is  sought  to  be  applied ;  and 
the  amount  of  evidence  necessary  to  overcome  it  is,  in  general, 
for  the  jury.^  A  debtor's  books  of  accounts  are  not  evidence 
to  prove  payments  made  by  him  to  his  creditor.' 

"A  bond  and  mortgage  taken  for  the  same  debt,  though 
distinct  securities  possessing  dissimilar  attributes  and  subject 
to  remedies  Tvhich  are  as  unlike  as  personal  actions  and  pro- 
ceedings in  rem^  are  nevertheless  so  far  one  that  payment  of 
either  discharges  both,  and  a  release  or  extinguishment  of 
either,  without  actual  payment,  is  a  discharge  of  the  other, 
unless  otherwise  intended  by  the  parties ; "  hence,  an  acknowl- 
edgment  upon  the  record  of  full  satisfaction  of  the  mortgage, 
no  mention  being  made  of  the  debt  or  the  bond,  prima  facie 
imports  the  extinguishment  of  the  debt.' 

The  receipt  of  rent  for  a  specified  period  is  presumptive 
evidence  of  the  payment  of  previous  rent.*  So  of  taxes.'  So 
where  A.,  in  consideration  of  a  bill  of  goods  sold  to  him  by 
B.,  agreed  to  pay  the  amount  of  the  bill  in  discharge  of  cer- 
tain notes  signed  by  B.  and  indorsed  by  A.,  it  is  like  evidence 
of  the  payment  of  a  previous  indebtedness  of  B.  to  A." 

If  a  debtor  is  placed  in  an  official  or  fiduciary  relation  in 
which  it  becomes  his  duty  to  receive  money,  the  law  will  in 
general  presume  payment  of  the  debt  —  but  the  presumption 
may  be  rebutted.'  Payment  received  on  Sunday,  though  in 
violation  of  the  law  for  the  observance  of  that  day,  if  it  is 
retained,  is  good.' 

An  indorsement  of  credit  on  an  evidence  of  debt  by  [398] 
the  payee,  within  the  period  that  raises  the  legal  presumption 
of  payment,  is  evidence  for  him  for  the  purpose  of  repelling 
that  presumption.*  But  for  that  purpose  it  has  reference  to 
the  time  when  such  payment  purports  to  have  been  made.'® 

» Larimore  v.  Wells,  29  Ohio  St  la  ^  Wilson  v.  Wilson,  17  Ohio  St  150. 

2  Hess'  Appeal,  112  P&  St  16a  See  ante,  g  222. 

« Fleming  V.  Parry,  24  Pa  St  47;  » Johnson  v.  WiUis,  7  Gray,  164; 

Seiple  V.  Seiple,  188  id.  460.  Shields  v.  Klopf,  70  Wia  69. 

<  Brewer  v.  Knapp,  1  Pick.  882,  •  Dabney's  Ex'r  v.  Dabney's  Adm*r, 

»Attleborough  v.  Middleborongh,  2  Bob.  (V&)  622. 

10  Pick.  87a  10  Hayes  v.  Moise^  8  Vt  81& 

«Colvin  y.  Garter,  4  Ohio,  854. 
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Seotton  2. 

application  of  payments. 

§  234.  General  rule.  The  general  rule  on  this  sabject  is 
that  a  debtor  paying  money  to  a  creditor  to  whom  he  owes 
several  debts  may  appropriate  it  to  which  he  pleases.  In 
the  absence  of  an  appropriation  by  the  debtor  the  creditor 
has  a  right  to  make  the  application.  If  both  omit  to  make 
an  appropriation  the  law  will  apply  it  according  to  the  jus- 
tice  and  equity  of  the  case.^ 


lAUen  V.  Culver,  8  Denio,  284 
National  Bank  v.  Bigler,  83  N.  Y 
51;  WethereU  v.  Joy,  40  Me.  825 
Thayer  v.  Denton,  4  Mich.  192 
Stone  V.  Seymour,  15  Wend.  19 
Seymour  v.  Van  Slyck,  8  id.  408; 


Hill,  1  Ma  815 ;  Sprinkle  v.  Martin, 
72  N.  C.  92;  Dent  v.  State  Bank,  12 
Ala.  275;  Wooten  v.  Buchanan,  49 
Miss.  886;  Hamilton  v.  Benbury, 
Mart  &  Hayw.  L.  &  Eq.  586;  James 
v.  Malone,  1  Bailey,  884;   Mills  v. 


Pattison  t.  Hull,  9  Cow.  747 ;  Van  Kellogg,  7  Minn.  469 ;  Bobe  v.  Stick- 
Rensselaer  v.  Roberts,  5  Denio,  470 ;  ney,  86  Ala.  492 ;  Dennis  v.  Mc- 
Patty  V.  Milne,  16  Wend.  557 ;  a  C,  Laurin,  81  Miss.  606 ;  Gaston  v. 
22  id.  558;  Seymour  v.  Marvin,  11  Barney,  11  Ohio  St  506;  Jones  v. 
Barb.  80;  Davis  v.  Fargo,  Clarke  Smith,  22  Mich.  860;  Waterman  v. 
(N.  T.X  470;  Hall  v.  Constant,  2  Younger,  49  Ma  418;  Starrett  v. 
Hall,  185 ;  Baker  v.  Stackpole,  9  Cow.  Barber,  20  Ma  457 ;  Irwin  v.  Paulett 
420 ;  Webb  v.  Dickinson,  11  Wend.  1  Kan.  418 ;  Pearl  v.  Clark,  2  Pa.  St 
62;  Mann  v.  Marsh,  2  CaL  98;  Trot-  850;  Moorehead  v.  West  Branch 
ter  V.  Grant,  2  Wend.  418;  Godfrey  Bank,  8  W.  &  a  550;  Self  ridge  v. 
v.  Warner,  Hill  &  D.  82 ;  Walther  v.  Northampton  Bank,  8  id.  820 ;  Sel- 
Wetmore,  1  E.  D.  Smith,  7 ;  Parker  leek  v.  Sugar  Hollow  T.  Ca,  18  Conn. 
V.  Green,  8  Met  187;  Truscott  v.  459;  Wlietmore  v,  Murdock,  3 
King,  6  N.  Y.  147 ;  Stewart  v.  Hop-  Woodh.  &  M.  890 ;  Dulles  v.  De 
kins,  80  Ohio  St  502;  McDaniel  v.  Forest,  19  Conn.  190;  Bank  of 
Barnes,  5  Bush,  188;  Parks  v.  In-  United  States  v.  Macalester,  9  P& 
gram,  22  N.  H.  288 ;  Bosley  y.  Por-  St  475 ;  Souder  v.  Schechterly,  91 
ter,  4  J.  J.  Marsh.  621;  Reed  v.  id.  88;  Qarke  v.  Scott  45  CaL  86; 
Boardman,  20  Pick.  441;  Shaw  v.  Hargroves  v.  Cooke,  15  Ga.  821; 
Picton,  4  R  &  a  715;  Scott  v.  Thomas  t.  Kelsey,  80  Barb.  268; 
Fisher,  4  T.  K  Mon.  887 ;  Bayley  v.  Hubbell  v.  Flint,  15  Gray,  550 ; 
Wynkoop,  10  111.449  ;NutairsAdm'r  Richardson  v.  Woodbury,  12  Cush. 
V.  Brannin's  Ex'r,  5  Bush,  11 ;  Hall  279 ;  Haynes  v.  Nice,  100  Mass.  327 : 
v.  Marston,  17  Mass.  575;  Goddard  Cardinell  v.  O'Dowd,  48  Cal.  586; 
V.  Cox,2Str.  1194;  Peters  v.  Ander-  Wendt  v.  Ross,  88  CaL  650;  Put- 
son,  5  Taunt  596;  Bosanquet  v.  nam  v.  Russell,  17  Vt  54;  Allen  v. 
Wray,  6id.  597;  Brooke  v.  Enderby,  Kimball,  28  Pick.  478;  Robson  v. 
2  R  &K  70;  Bodenham  v.  Purchas,  McKoin,  18  La.  Ana  541;  Robinson 
2  R  &  Aid.  89 ;  Brady's  Adm'r  v.  v.  Doolittle,  12  Vt  246 ;  Rosseau  v. 


■    i 
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§  23S.  Ify  debtor.  The  right  of  the  debtor  who  [399] 
makes  a  Tolimtaiy  payment  to  direct  how  it  shall  be  applied 
is  absolute  if  he  signifies  his  election  at  the  time  of  making  it.^ 
He  will  not  lose  that  right  unless  he  has  an  opportunity  to 
exercise  it  and  neglects  to  do  so.*  The  rule  is  the  same  in  re- 
spect to  a  partial  payment  accepted  by  the  creditor.'  The 
direction  of  the  debtor  may  be  inferred  from  circumstances, 
and  if  his  intention  can  thus  be  shown  it  is  of  the  same  force 
as  though  it  had  been  expressed.^  The  intention  to  appropriate 
a  payment  to  a  particular  debt  may  be  collected  from  [100] 
the  nature  of  the  transaction,  and  be  referred  to  the  jury  as  a 
question  of  fact.*  Thus,  where  two  charges  of  unequal  amounts 

Con,  14  Yt  88;  Eariy  ▼.  Flannery,  the  prt^wrty  to  be  sold.    Bell  ▼.  Bell, 

47  Yt  253;  Bancroft  t.  Dumas*  21  20  a  C  34;  Frost  v.  Wealhersbee, 

Vt  456;  Holmes  ▼.Pntt,  84  6a.  55a  28  id.  854. 

1  Aderbolt  t.  Embry,  78  Ala.  185 ;  PaymentB  made  by  an  agent  to  his 

McCoidy  ▼.  Middletcm,  82  id.  181;  principalis  creditor  after  the  death  of 

Baldwin  ▼•  Flash,  50  MisB.  61 ;  Miles  the  pnncipal  cannot  be  applied  to 

V.  Ogden,  54  Wi&  578 ;  Long  v.  MiUer,  the  dischaige  of  indebtedness  exist- 

98  N.  GL  233;  libby  ▼.  Hopkins,  104  ing  before  his  death  in  a  proceeding 

U.  S.  803 ;  Washington  N.  Qas  Go  ▼•  against  the  testator*8  estate,  at  least 

Johnson,  128  Fa.  St  576;  Bray  ▼.  when  the  estate  is  insolvent    Gifford 

Grain,  59  Texas,  649;  Bobinson  ▼.  T.Thomas'  Estate,  62  Yt  34 ;  19  Aa 

Docaittle,  12  Yt  246;  Wendt  ▼.  Boss,  Bepi  106a 

33  CaL  650;  Gaston  v.  Barney,  11  <  Jones  v.  Wflliams,  39  Wis.  300; 

Ohio  St  506;  Sdleck  ▼.  Sugar  Hoi-  Waller  ▼.  Lacj,  1  M.  &  G.  54;  2  Fsars. 

low  T. Gq^  13  Gonn.  453;  Beynolds  ▼.  on  Gont  63L 

McFarlane,  1  Overt  488;  McDaniel  \Qa3Um  v.  Barney,  11   Ohio  St 

T.  Bames»  5  Bosh,  183;  F&rks  v.  In*  506;  Wetherell  v.  Joy,  40  Me.  325. 

gram,  22  N.H.  283;  Bosley  v.  Porter,  «SneU  ▼.  Gottingham,  72  BL  124; 

4  J.  J.  Harsh.  621 ;  F&rker  v.  Green,  Tayloe  ▼.  Sandiford,  7  Wheat  13 ; 

8Metl44;Mannv.  HarBh.2CaL99;  Mayor  v.  Patten,  4  Granch,  817 ;  Ter- 

Trocter  ▼.  Grant  2  Wend.  413;  AUen  hnne  ▼.  Golton,  12  N.  J.  Eq.  233^  312 

\.  GnWer.  8  Denio.  284;  Yan  Renase-  Howland  v.  Bench,  7  Blackt  286 

laer  t.  Roberts,  5  id.  470;  Godfrey  v.  MiteheU  v.  Dall,  2  Har.  &  G.  159 

Warner,  HiU  &  D.  82;  Walther  v.  Robinson  t.  DoolitUe,  12  Vt  246 

Wetmore,  1  E.  D.  Smith,  7;  Pftttison  Shaw  y.  Picton,  4  R  &  G  715;  Scott 

V.  HnU,  9  Gow.  747;  Baker  v.  Stack-  v.  Fisher,  4  T.  R  Mon.  387 ;  Keane  v. 

poole,  id.  420;  Webb  v.  Dickinson,  Branden,  12  La.  Ann.  20;  Smuller  v. 

11  Wend.  62;  Stone  t.  Seymour,  15  Union  Ganal  Go,  37  P^  St  68:  Lan- 

id.  la  ten  V.  Rowan,  59  N.  H.  215;  Roakes 

Where  im>perty  is  shipped  to  a  v.  Bailey,  65  Vt  542;  Bray  v.  Grain, 

creditor    who    has    two    demands  59  Texas,  649 ;  Hansen  v.  Rounsavell, 

against  the  debtor  tlie  time  of  pay-  74  BL  238;  Plain  v.  Roth,  107  id.  588. 

ment  is  the  time  of  shipment  and  ^Pritchard  v.  Gomer,  71  Ga.  18; 

not  the  time  when  the  debtor  orders  West  Branch  Bank  v.  Moorehead,  5 
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exist,  one  legal  and  the  other  illegal,  the  former  not  dne,  and 
a  general  payment  of  an  amount  not  in  excess  of  the  illegal 
claim  is  made  on  account,  it  was  held  to  have  been  paid  upon 
that  claim  although  there  was  no  direction  given.*  And  so 
where  a  payment  is  made  to  a  creditor  who  holds  an  original 
claim  against  the  debtor  of  which  the  latter  has  knowledge 
and  also  claims  which  have  been  purchased  without  the  debt- 
or's knowledge,  it  will  be  presumed  that  the  payment  was  in- 
tended to  be  applied  upon  the  former.*  If  the  debtor  at  the 
time  of  making  the  payment  makes  an  entry  in  his  own  book, 
stating  that  it  is  upon  a  particular  demand,  and  shows  the 
entry  to  the  creditor,  it  is  a  suflScieut  appropriation.*^ 

But  this  right  of  the  debtor  to  elect  to  which  of  several  debts 
a  payment  shall  be  applied  is  confined  to  voluntary  payments. 
It  does  not  extend  to  moneys  collected  by  legal  process.*  The 
right  of  the  debtor  to  so  direct,  however,  cannot  be  defeated 
by  the  creditor  obtaining  possession  of  the  debtor's  funds  with- 
out his  consent,  except  by  legal  proceedings  binding  upon  him. 
Where  a  debtor  intrusted  funds  to  an  agent  with  directions 
to  apply  them  by  way  of  compromise  in  satisfaction  of  two  de- 
mands held  against  him  by  the  same  person,  and  the  creditor 
knowing  this  fact  levied  an  attachment  on  the  money  so  con- 
fided to  the  agent,  and  also  on  the  money  of  the  agent,  and 
thereupon  the  latter,  to  regain  possession  of  his  own  money, 
assented  under  protest  to  the  application  of  the  debtor's  money 
to  one  of  the  debts  which  was  unsecured,  it  was  held  not  bind- 
ing upon  the  debtor,  and  he  was  allowed  when  afterwards  sued 
to  apply  it  to  either  at  his  option.*  So  where  a  surety  sends 
money  by  the  principal  to  the  creditor,  and  such  principal  so 
informs  the  creditor,  they  can  make  no  other  application  than 
that  directed  by  the  surely.' 

W.  &  8.  542;  Moorehead  v.  West  Wooten  v.  Buchanan,  49  Miss.  386: 

Branch  Bank,  8  id.  650.  Forelander   v.    Hicks,  6   Ind.   446  : 

1  Caldwell  v.  Wentworth,  14  N.  H.  Nichols  v.  Knowles,  8  McCrary,  477 ; 
431 ;  Frazer  v.  Bunn,  8  G  &  P.  704;  a  G,  17  Fed.  Repu  494 

Doreey  v.  Wayman,  6  Gill,  69.    See  »  Dennis  v.  McLaurin,  81  Misa  606 ; 

McCarty  v.  Gordon,  16  Kan.  85.  Pearl  v.  Clark,  3  Pa.  St  860. 

2  HoUey  v.  Hardeman,  76  G&  82a  0  Reed  v.  Boardman,  20  Pick.  441. 

3  Frazer  v.  Bunn,  8  G  &  P.  704  See  Lansdale  v.  Gravee»  Sneed  (KyO» 

4  Blackstone  Bank  v.  Hill,  10  Pick.  215. 
129;  Barrett  v.  Lewis,  2  Pick.  128; 
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Where  money  is  paid  by  the  principal  debtor  a  surety  cannot 
interfere  to  control  the  application  contrary  to  the  intention 
of  the  party  paying.^  Nor  can  subsequent  incumbran-  [401] 
cers  control  the  application  of  moneys  made  by  the  parties  to 
earlier  liens.*  But  sureties  on  official  bonds  will  not  be  ren- 
dered liable  as  for  defalcation  by  application  of  funds  received 
in  their  time  to  cancel  prior  balances  or  defalcations.^  Nor 
will  an  intention  of  the  principal  debtor  to  apply  a  payment 
in  favor  of  a  surety  be  presumed,  and  thus  exclude  the  right 
of  the  creditor  to  make  the  application.*  But  this  absolute 
right  of  directing  the  application  of  payments  which  a  debtor 
has  does  not  pass  to  his  personal  representatives ;  nor  [402] 

1  Mathews  v.  Switzler,  46  Mo.  801 ;  not  the  question  under  consideration. 
Gaston  v.  Barney,  11  Ohio  St  506 ;  The  collector  does  not  misapply  the 
Field  V,  Holland,  6  Cranch,  8-;  AUen  funds  in  his  hands,  but  pays  them 
V.  Jones,  8  Minn.  208.  over  to  the  gOTernment  without  any 

2  Richardson  v.  Washington  Bank,  special  direction  as  to  their  applica- 
8  Met  536 ;  Mills  v.  Kellogg,  7  Minn.  tion.  Can  the  treasury  officers  say, 
469.  But  see  Green  v.  Tyler,  89  Pa.  under  such  circumstances,  that  the 
St  861.  funds  currently  received  and  paid 

8  In    Unite<l   States   v.    Eckford's  over  shall  be  appropriated   in  dis- 

Ex'r,  1  How.  (U.  S.)  250,  McLean,  J.,  charge  of  a  defalcation  which  oc- 

said:  "The  treasury  officers  are  the  curred  long  before  the  sureties  were 

agents  of  the  law.    It  regulates  their  bound  for  the  collector,  and  by  such 

duties,  as  it  does  the  duties  and  rights  appropriation  hold  the  sureties  bound 

of  the  collector  and  his  sureties.  The  for  the  amount?    The  statement  of 

officers  of  the  treasury  cannot,  by  the  case  Ls  the  best  refutation  of  the 

any  exercise  of  their  discretion,  en-  argimient     It  is  so  unjust  to  the 

large  or  restrict  the  obligation  of  the  sureties,  and  so  directly  in  conflict 

collector's  bond.    Much  less  can  they,  with  the  law  and  ita  policy,  that  it 

by  the  mere  fact  of  keeping  an  ac-  requires    but    little   consideration." 

count  current,  in  which  debts  and  Jones  v.  United  States*  7  How.  (U.  S.) 

credits  are  entered  as  they  occur,  and  681;    Boody    v.    United    States,    1 

without  any  express  appropriation  of  Woodb.  &  M  150 ;  Postm  aster-Gen - 

payments,  affect  the  right  of  sureties,  eral  v.  Norvell,  Gilpin,  106;  United 

The  collector    is  a   mere  agent  or  States  v.  January,  7  Cranch,  572; 

trustee  of  the  government  He  holds  Seymour  v.  Van  Slyck.  8  Wend.  403 ; 

the  money  he  receives  in  trust,  and  is  Stone  v.  Seymour,  15  id.  19 ;  United 

bound  to  pay  it  over  to  the  govern-  States  v.  Linn,  2  McLean,  501. 

ment  as  the  law  requires.   And  in  the  *  Smith's  Merc.  L.  672 ;  Plomer  v. 

faithful  performance  of   this  trust  Long,  1  Stark.    153;    Hargroves  v. 

the  parties  have  a  direct  interest,  and  Cooke,  15  Ga,  821 ;  Clark  v.  Burdett, 

their  rights  cannot  be  disregarded.  2  Hall,  197;  James  v.  Malone,l  Bailey, 

It  is  true,  as  argued,  if  the  collector  384.     See  Lansdale  v.  Graves,  Snecd 

shall  misapply  the  public  funds,  his  (Ky.),  215;  Gard  v.  Stevens,  12  Mich. 

sureties  are  responsible.    But  that  is  29?. 
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does  it  pertain  to  any  one  making  payments  in  a  fiduciary 
capacity.^  If  the  terms  of  an  express  trast  do  not  determine 
the  order  of  payments,  their  order,  it  is  believed,  must  be 
fixed  by  law. 

§  336.  Same  snbjeet*  An  agreement  between  debtor  and 
creditor  for  a  particular  application  of  moneys  expected  from 
a  specific  source  will  preclude  any  diversion  by  either  without 
the  consent  of  the  other  when  the  money  is  received.'  Thus, 
where  money  is  realized  by  a  creditor  from  a  collateral  se- 
curity for  a  debt,  such  money  is  deemed  appropriated  to  that 
debt.'  The  plaintiff,  an  equitable  mortgagee  for  600Z.,  lent 
the  title  deeds  of  the  property  to  the  defendant  E.,  the  mort- 
gagor, to  enable  him  to  negotiate  a  sale  of  it,  the  deeds  to  be 
returned.  E.  paid  plaintiff  8001.  received  by  him  as  part  of 
the  purchase-money ;  afterwards  E.  became  bankrupt.  Before 
such  payment  was  made  E.  was  indebted  to  the  plaintiff  on  a 
trade  account  for  a  larger  amount.    E.  made  no  application 

1  Putnam  v.  Russell,  17  Vt  64 ;  to  employ  him  and  apply  his  wages 
Barrett  v.  Lewis,  2  Pick.  128 ;  Cole  v.  in  payment  of  the  mortgage  debt 
TruU,  9  Pick.  825.  After  money  enough  had  been  earned 

But  in  Marshall  v.  Nagel,  1  Bailey,  to  pay  the  mortgage,  the  holder  ap- 
808,  it  was  held  that  if  a  debtor  pays  plied  the  amount  to  another  account 
a  sum  of  money  on  account  of  dis-  and  assigned  the  security  and  the 
tinct  debts  due  to  different  creditors  note  to  a  third  person.  The  agree- 
to  a  common  agent  of  aU  the  credit-  meut  was  held  binding  and  the  debt 
ors,  and  gives  no  directions  as  to  the  to  have  been  satisfied  before  the  as- 
order  in  which  the  money  is  to  be  signment  was  mado. 
applied  to  the  debts,  the  agent  may  '  Strickland  v.  Hardie,  ^^  Ala.  412 ; 
make  the  application  according  to  Greer  v.  Turner,  47  Ark.  li  Pritchard 
nis  discretion  and  the  debtor  will  be  v.  Comer,  71  Ga.  18;  I'Vcher  v. 
bound  by  it  Carpenter  v.  Goin,  19  Comer,  73  id.  418 ;  Taylor  y.  Cock- 
N.  a  479.  rell,  80  Ala  280 ;  Marziou  \.  Pioche, 

2  Thompson  v.  Hudson,  L.  R  6  Ch.  8  CaL  522 ;  Buckley  v.  Garrett,  47  Pa. 
820 ;  Lansdale  v.  Mitchell,  14  B.  Mon.  St  280 ;  Sanford  v.  Clark,  29  Conn. 
348;  Hughes  v.  McDougle,  17  Ind.  457;  Masten  v.  Cummings,  24  Wis. 
399;  King  of  Spain  y.  Oliver,  Pet  623;  Cross  v.  Johnson,  30  Ark.  896; 
C.  C.  276;  Sproule  v.  Samuel,  5  111.  McCune  v.  Belt,  45  Mo.  174;  Paine  v. 
135 :  Stackpole  v.  Keay,  45  Me.  297 ;  Bonney,  6  Abb.  99 ;  Donally  v.  Wil- 
Gwathney  v.  McLane,  3  McLean,  son,  5  Leigh,  329 ;  Windsor  v.  Ken- 
371;  White  v.  Toles,  7  Ala.  569;  nedy,  52  Miss.  164;  Hicks  v.  Bing- 
Smith  V.  Wood,  1  N.  J.  £q.  74.  ham,  11  Mass.  800;  HaU  v.  Marston, 

In  Ross  V.  Crane,  74  Iowa,  875,  the    17  Mass.  575.    See  Green  v.  Ford,  79 
purchaser  of  a  note  and  mortgage    Ga.  130. 
agreed  with  their  maker  in  writing 
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of  the  SOOl,  he  paid,  and  plaintiff  contended  that  he  might 
apply  it  to  the  trade  account,  thus  lessening  the  mortgage 
undischarged.  This  contention  was  disapproved  of,  it  being 
inferable  from  the  nature  of  the  transaction  that  E.  made  the 
payment  only  in  respect  to  the  plaintiff's  right  to  the  mort- 
gage, and  that  it  must,  from  the  circumstances,  be  understood 
that  the  payer  meant  the  money  to  be  applied  toward  the 
satisfaction  of  the  mortgage.^  If  money  is  advanced  by  a 
factor  to  purchase  property  upon  the  security  of  its  being 
shipped  to  him,  it  will  be  implied  that  the  advances  were 
made  upon  the  condition  that  they  should  be  paid  out  of  the 
proceeds  of  the  property ;  after  the  factor  has  obtained  pos- 
session of  it,  the  debtor  cannot  direct  the  application  of  the 
amount  realized  from  it  to  another  debt.^  But  the  agreement 
to  control  the  debtor's  choice  must  be  such  as  to  give  the 
creditor  a  right  in  the  nature  of  a  lien  which  can  be  specific- 
ally enforced." 

Where  the  debtor  has  directed  the  application  of  his  pay- 
ment to  a  particular  debt,  he  has  a  right  to  treat  it  as  actually 
so  applied.  The  debt  will  be  deemed  extinguished  to  the  ex- 
tent of  such  payment.*  The  creditor  has  no  option  to  disre- 
gard the  direction,*  and  no  different  application  by  him  will 
avail  unless  afterwards  ratified  or  acquiesced  in  by  the  [403] 
debtor ;  •  nor  will  the  direction  of  the  latter  be  overruled  or 

lYoung  V.  English,  7  Beav.  10;  v.  fisher, 4 T. R Hon.  887 ;  Blanton v. 

Buster  v.  HoDand,  27  W.  Va  610,  Rice,  5  id  258 ;  Rugeley  v.  Smalley, 

58a    See  Stoveld  t.  Eade^  4  Bing.  12  Texas,  288;  Fanners',  etc.  Bank  v. 

164;  Waters  v.  Tompkins,  2  Cr.,  M.  Franklin,  1  La.  Ann.  898;  Stewart  v. 

&  B.  273 ;  Pearl  v.  Deacon,  24  Beav.  Hopkins,  80  Ohio  St  502 ;  Bank  of 

180.  Muskingum  t.  Carpenter,  7  Ohio,  21. 

>  Frost  ▼.  Weathersbee,  28  a  G  854  ^  Sherwood  v.  Haight,  26  Conn.  482 : 

»  Whitney  v.  Traynor,  74  Wia  289 ;  Jackson  v.  Bailey.  12  111.  159 ;  Fore- 
Stewart  y.  Hopkins,  80  Ohio  St  502.  lander  v.  Hick,  6  Ind.  448 ;  Semmes 
See  Mellendy  v.  Austin,  69  HI  15 ;  v.  Boykin,  27  Ga.  47 ;  Hall  y.  Marston,  ' 
Clarke  y.  Scott,  45  CaL  86.  17  Mass.  575 ;  Solomon  y.  Dreschler, 

<Libby  v.  Hopkins,  104  U.  &  808;  4  Minn.  278;  Tayloe  v.  Sandiford,  7 

Washington  N.  Qaa  Ca  v.  Johnson,  Wheat  18 ;  Bonaffe  v.  Woodberry, 

128  Pa.  St  576;  Lauten  y.  Rowan,  59  12  Pick.  468;  Hussey  v.  Manufact- 

N.  H.  215 ;  Irwin  y.  Paulett,  1  Kan.  urere',  etc.  BMik,  10  Pick.  415 ;  Blood- 

418L  worth   y.    Jacobs,  2  La.  Ann.    24; 

0  Runyon  y.  Latham,  5  Ired.  L.  651 ;  Adams  y.  Bank,  8  id.  851 ;  Robson  y. 

Wetherell  ▼.  Joy,  40  Me.  825 ;  Scott  McKoin,  18   id.   544 ;   Treadwell  v. 
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changed  in  equity.^  After  a  debtor  has  made  application  of  a 
payment  he  cannot  himself  revoke  it,  and  apply  it  otherwise, 
without  the  creditor's  consent.^  He  will  be  held  to  the  applica- 
tion made,  though  it  was  made  for  interest  on  a  debt  not  bear- 
ing interest ; '  to  a  debt  on  which  the  statute  of  frauds  does  not 
allow  an  action  to  be  brought ;  *  or  to  an  illegal  claim.*  But 
where  usurious  interest  has  been  paid,  it  is  deemed  an  extortion 
and  allowed  to  be  recovered  or  applied  to  the  principal  debt.'  A 
different  rule  prevails  in  Ohio,'  and  in  the  District  of  Columbia.® 
[404]  By  mutual  consent  of  the  debtor  and  creditor,  where 
no  other  parties  are  interested,  the  application  of  a  payment 
may  be  changed;  and  in  that  case  the  indebtedness  first  dis- 
charged will  be  revived  by  implication,  without  any  express 

Moore,  84  Ma  112;  Black  v.  Shooler,  Gush.  279;  Feldman  v.  Gamble,  26 
2  McCord,  298 ;  Martin  v.  Draher,  5  N.  J.  Eq.  494 ;  CaldweU  v.  Went- 
Watts,  544 ;  MitcheU  v.  Dall,  2  Har.  worth,  14  N.  H.  431.  See  Plummer 
&  G.  159;  McDonald  v.  Pickett,  2  v.  Erskine,  58  Me.  59 ;  Mueller  v.  Wie- 
Eailey,  617:  Reed  v.  Boardman,  20  bracht,  47  Mo.  46a 
Pick.  441;  McKee  v.  Stroup,  1  Rice,  eWood  v.  Lake,  13  Wis.  84,  and 
291;  Moorehead  v.  West  Branch  cases  cited;  Gill  v.  Rice,  id.  549;  Lee 
Bank,  8  W.  &  S.  550;  Jones  v.  Per-  v.  Peckham,  17  id.  883;  Fay  v.  Love- 
kins,  29  Miss.  189;  Smith  v.  Wood,  1  joy,  20  id.  403;  State  Bank  v.  Ens- 
N.  J.  Eq.  74 ;  Cardinell  v.  O'Dowd,  43  minger,  7  Blackf.  105 ;  Smead  v. 
Cal.  586.  Green.  5  Ind.  808;  Browning  v.  Mor- 
^  Self  ridge  v.  Northampton  Bank,  ris,  2  Cowp.  790 ;  Smith  v.  Bromley. 
8  W.  &  a  820.  2  Doug.  695,  note ;  Williams  v.  Hed- 
It  has  been  held  that  the  debtor  ley,  8  East,  378 ;  Wheaton  v.  Hibbard, 
cannot  impute  a  payment  to  princi-  20  Johns.  290;  Burrows  v.  Cook,  17 
pal  when  interest  is  due  thereon  Iowa,  436;  Stanley  v.  Westrop,  16 
^vithout  first  paying  the  interest  Tex.  200 :  Parchman  v.  McKinney,  12 
Johnson  v.  Robbing,  20  La.  Ann.  669.  Sm?  &  M.  631. 

This  may  be  doubted  if  the  creditor  In  an  action  to  recover  payments 

receives  the  money.    Unless  the  in-  made  on  account  of  usury  the  appli- 

terest  was  due  as  damages,  it  might  cation  to  the  principal  debt  will  bo 

notwithstanding  be  recovered.    See  made  as  of  the  date  of  the  writ,  if 

Williams  v.  Houghtaling,  3  Cow.  86 ;  the  party   who  made  them    so  re- 

Pindall  v.  Bank  of  Marietta,  10  Leigh,  quests.    Peterborough  Savings  Bank 

484.  V.  Hodgdon,  62  N.  H.  300. 

2  Long  V.  Millei;  93  N.  0.  233.  7  See  Conant  v.  Seneca  Co.  Bank,  1 

8  Beard  v.  Brooklyn,  81  Barb.  142.  Ohio  St  298 ;  Shelton  v.  Gill,  11  Ohio, 

*  Haynes  v.  Nice,  100  Mass.  327.  417 ;  Graham  v.  Cooper,  17  id.  605 ; 

s  Tomlinson  Carriage  Ca  v.  Kin-  Williamson  v.  Cole,  26  Ohio  St  207. 

sella,  31  Conn.  268 ;  Hubbell  v.  Flint  « Kendall  v.  Vanderlip,  2  Mackey, 

15  Gray,  550 :  Dorsey  v.  Wayman,  6  105. 
Gill,  59 ;  Richardson  v.  Woodbury,  12 
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promise.*  If  there  are  other  parties  interested  as  a  surety,* 
co-debtor,'  or  a  subsequent  incumbrancer,*  their  consent  is 
essential;*  but  a  debtor's  general  creditor  cannot  be  heard  to 
complain.* 

§  237.  Eyidence.  Parol  evidence  is  admissible  to  show 
that  at  the  time  a  promissory  note  was  given  for  money  lent 
an  agreement  was  made  to  pay  a  certain  sum  as  extra  inter- 
est, and  that  all  the  payments  made  were  for  such  interest 
and  not  upon  the  note.^  A  copy  of  a  letter  addressed  by  a 
creditor  to  his  debtor,  contained  in  the  letter  book  of  the 
former,  advising  the  debtor  that  he  had  drawn  on  him  for  the 
amount  of  a  particular  purchase,  is  not  evidence  for  such 
creditor  in  an  action  against  a  guarantor  to  establish  that  a 
payment  made  shortly  afterwards  by  the  debtor  who  was  in- 
debted on  several  accounts  was  made  in  discharge  of  such 
purchase ;  though  the  draft  itself  or  evidence  of  its  contents, 
if  lost,  accompanied  by  a  letter  from  the  debtor  to  the  cred- 
itor regretting  his  inability  to  meet  the  draft,  and  promising 
speedy  payment  of  that  demand,  followed  by  a  payment  a  few 
days  after  the  date  of  such  letter,  is  evidence  to  show  that  it 
was  a  payment  made  in  discharge  of  that  particular  claim.^ 
The  letter  of  a  debtor,  or  of  his  acknowledged  general  agen:, 
to  his  creditor,  directing  him  to  which  of  two  debts  a  [406] 
payment  he  is  about  to  make  shall  be  applied,  is  the  best  evi- 
dence to  show  on  what  account  such  payirient  was  received 
by  the  creditor.*  Such  an  act  of  the  debtor  in  an  action 
against  his  guarantor  for  one  of  the  debts,  where  several  were 

1  Rundlett  v.  Small,  25  Me,  29.  debt>  to  another  debt     Held,  that 

'Brockschmidt  v.   Hagebusch,  72  the  defendant  might  then  prove  that 

CL  662;  Ruble  v.  Norman,  7  Bush,  the  agreement  to  change  the  appro- 

582 ;  Ware  v.  Otis,  8  Ma  887.  priation  was  made  after  he  had  ap- 

*  Thayer  v.  Denton,  4  Mich.  192;  plied  for  the  benefit  of  the  insolvent 
Miller  v.  Montgomery,  81  Dl.  850;  laws,  and  was  therefore  invalid. 
Brown  v.  Brabham,  3  Ohio,  275.  Richmond  Iron  Works  v.  Woodruff, 

*Chanc€Uor  v.  Schott,  28  Pa.  St  8  Gray,  447.    See  Cremer  v.  Hi^gin- 

68;  Tooke  v.  Bonds,  29  Tex.  419.  son,  1  Mason,  828;  Bank  of  "Nonh 

*  In  a  suit  to  foreclose  a  mortgage  America  v.  Meredith,  2  Wash.  C  0. 
which  the   defendant   alleged   bad  47. 

been  paid,  the  plaintiff  proved  an  •Whitney  v.  Traynor,  74  Wis.  289. 

agreement  to  change  the  appropria-  ^  Rohan  v.  Hanson,  11  Gush.  44 

tion    of    the    payments  previously  •  Mitchell  v.  Dall,  2  H.  &  G.  159. 

agreed  to  be  applied  to  the  mortgage  *  Id. 
Vol*  1  —  81 
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due,  is  not  considered  as  merely  the  declaration  of  a  third  per- 
son, but  it  is  the  act  of  the  party  who  had  the  legal  right  to 
make  the  application.* 

§  238.  By  creditor.  Where  the  debtor  omits  to  make  any 
appropriation  at  the  time  of  payment  the  right  to  make  the 
application  devolves  on  the  creditor.  But  its  exercise  is  sub- 
ject to  limitations.  In  one  respect,  however,  it  is  less  re- 
stricted than  that  of  the  debtor.  The  creditor  is  not  required 
to  decide  at  once  on  receiving  the  money.  Within  what  time 
he  must  exercise  the  choice  has  been  much  discussed.  The 
weight  of  opinion  seems  to  be  that  he  must  make  the  applica- 
tion within  a  reasonable  time,  in  view  of  the  circumstances  of 
the  particular  case,  at  the  latest,  before  any  controversy  arises 
or  any  material  change  occurs  in  the  relations  of  the  parties.* 

1  Id.  In  some  cases  it  is  held  that  an  ap- 

2  Applegate  v.  Koons,  74  Ind.  847 ;  plication  made  after  an  action  has 
Hobinson  v.  Doolittle,  12  Vt  246;  been  begun  is  too  lata  Taylor  v. 
Mills  V.  Fowkes,  5  Bing.  N.  G  455;  CJoleman,  20  Tex.  772;  Sanford  v. 
Pliilpott  V.  Jones,  2  Ad.  &  El.  41;  Van  Arsdall,  58  Hun,  70;  Huffstater 
Smith's  Merc.  L.  650;  Peters  v.  An-  v.  Hayes,  64  Barb.  57a  But  it  has 
derson,  5  Taunt  596 ;  Norris  v.  Beaty,  been  sustained  when  made  after  suit 
6W.  Va.  477;  Bridenbecker  v.  Low-  brought  where  it  harmonized  with 
ell,  82  Barb.  9 ;  Haynes  v.  Waite,  14  the  int(>ntion  of  the  parties.  Bank  of 
Cal.  446 ;  Allen  v.  Culver,  8  Denio,  California  v.  Webb,  48  N.  Y.  Super. 
284 ;  Parker  v.  Green,  8  Met  144 ;  Ct  175.  It  is  said  in  tlie  same  case 
Whetmore  v.  Murdock,  8  WoodU  &  (94  N.  Y.  467)  that  the  application 
M.  890 ;  United  States  v.  Kirkpati'ick,  may  be  made  any  time  before  the 
9  Wheat  720 ;  Backhouse  v.  Patton,  court  makes  it  unless  the  debtor 
5  Pet  160;  Hill  v.  Southerland,  1  pre  viously  requests  the  creditor  to  ex- 
Wasli.  (Va.)  128 ;  Van  Rensselaer  y.  ercise  his  right  of  election.  In  South 
Roberts,  5  Denio,  470.  Carolina  the  creditor  has  until  Ter- 

In  Marsh  v.  Oneida  C.  Bank,  84  diet  or  judgment  to  apply  the  pay- 
Barb.  298,  it  was  held  that  a  bank  ments.  Heilbron  v.  Bissell,  Bailey's 
which  holds  a  note  against  one  of  its  Eq.  *480 ;  Price  v.  Hamilton,  12  S.  C. 
depositors  is  not  bound  to  apply  his  82 ;  Thatcher  t.  Massey,  20  id.  542. 
deposits  immediately  when  it  be-  These  cases  are  rested  upon  the  prin- 
comes  due.  If  not  made  then,  and  a  ciple  that  until  the  debtor  pays  the 
judgment  is  recovered  on  the  note,  money  it  is  his ;  and  he  has  the  right 
the  right  to  make  such  application  is  to  control  its  disposition.  After  the 
not  thereby  waived  or  lost,  and  the  creditor  receives  it  he  may  exercise 
bank  may  afterwards  avail  itself  of  such  right,  and  it  continues  until  the 
the  right  against  an  assignee  of  the  court  has  exerted  its  power  over  the 
deposit    See  Long  Island  Bank  y.  payment 

Townsend,  Hill  &  D.  204 ;  Mayor  y.  Whenever  the  application  is  made 

Patten,  4  Cranch,  817.  effect  must  be  given  to  it  as  of  the 
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The  bringing  of  a  suit  may  determine  the  creditor's  election, 
as  where  he  holds  two  notes  and  an  unappropriated  payment 
large  enough  to  pay  one  of  them  is  made,  his  suit  on  one  of 
the  notes  is  an  election  to  apply  the  money  to  the  payment 
of  the  other.^  But  if  he  brings  separate  suits  on  them  he  will 
not  be  allowed  on  the  trial  of  one  to  elect  to  apply  to  [406] 
the  satisfaction  of  the  other  a  payment  previously  made,  ,and 
not  before  specially  applied  by  either  party.'  If  there  is  no 
provision  given  in  securities  the  payment  of  which  is  enforced 
by  law  as  to  the  application  of  their  proceeds  the  creditor  has 
no  right  to  make  an  appropriation  thereof.'  Neither  can  he 
appropriate  payments  after  third  persons  have  acquired  rights 
against  the  debtor,  so  as  to  affect  their  rights  if  an  application 
can  be  made  which  will  protect  them.* 

A  banker  is  not  required  to  apply  a  balance  due  by  him  on 
an  account  current  to  his  depositor  upon  the  liability  of  such 
customer  on  a  note  or  bill.  And  in  a  suit  by  a  banker  against 
the  acceptor  of  a  bill  the  fact  that  the  drawer  had  an  account 
with  the  banker,  and  that  after  protest  of  the  bill  there  were 
balances  in  favor  of  the  drawer,  would  not  be  evidence  in  favor 
of  the  acceptor  to  show  a  payment  or  satisfaction  by  the 
drawer.*  If  a  debtor  owes  to  his  creditor  several  debts  it  is 
generally  said  that  the  creditor  may  apply  a  payment  which 
the  debtor  does  not  appropriate  to  either  at  his  pleasure.®  This 

tune  when  the  money  was  received.  &  Citizens'  Bank  v.  Carson,  32  Ma 

Poulson  V.  Collier,  18  Mo.  Appi  588;  191 ;  Long  Island  Bank  v.  Townsend, 

Bray  v.  Crain,  60  Texas,  649.  Hill  &  D.  204.    But  see  State  Bank  v. 

1  Allen  V.  KimbaU,  28  Pick.  478;  Armstrong,  4  Dev.  L.  619,  and  State 
Starrett  v.  Barber,  20  Me.  467;  Bobe  Bank  t.  Locke,  id  529. 
v.Stickney,86  Ala.  492;  Dent  V.  State  *  Perry  v.  Bozeman,  67  Ga.  648; 
Bank,  12  Ala.  275,                                •  Greer  v.  Bumam,  71  id  81 ;  Trotter  v. 

2  Stone  V.  Talbot,  4  Wia  442.  Grant,  2  Wend  418;  Bobbins  t.  Lin- 
'Orleans  Ca  Nat  Bank  v.  Moore,    coin,  12  "Wis.  1 ;  Peters  v.  Anderson, 

112  N.  Y.  64a  6  Taunt  596;  Arnold  v.  Johnson,  2 
It  is  said  in  Sanford  v.  Van  ArsdaU,  111.  196 ;  Brady's  Adm'r  v.  Hill,  1  Mo. 
58  Hun,  70,  77,  that  payments  made  225 ;  Brewer  ▼.  Knapp,  1  Pick.  882 ; 
by  a  third  person  who  is  not  the  Holmes  y.  Pratt,  84  Ga.  568 ;  Wash- 
debtor's  agent  are  not  voluntary,  ington  Bank  ▼  Prescott^  20  Pick.  889 ; 
though  they  were  made  pursuant  to  Goddard  v.  Cox,  2  Str.  1194 ;  Allen  t. 
arrangement  or  understanding  be-  Kimball,  28  Pick.  478 ;  Brooke  v.  En- 
tween  the  parties.  derby,  2  B.  &  R  70 ;  Bodenham  v. 
4  Willis  V.  Mclntyra,  70  Texas,  84 ;  Purchas,  2  B.  &  Aid.  89 ;  Bosanquei 
a  a,  8  Am.  St  Rep.  674  y.  Wray,  6  Taunt  697» 
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is  not  true  in  an  absolute  and  unqualified  sense.  He  is  not  at 
liberty  to  apply  a  payment  to  a  disputed,*  contingent,^  or  un- 
liquidated demand  in  preference  to  one  admitted,  absolute 
or  certain,  nor  to  one  not  due  in  lieu  of  another  past  due.* 
[407]  Where  part  of  a  debt  is  barred  by  the  statute  and  a  part 
is  collectible,  and  the  debtor  makes  a  payment  requiring  and 
receiving  a  receipt  in  full  of  all  demands,  the  law  will  imply 
an  application  of  the  payment  to  the  collectible  portion.*  But 
where  a  debtor  pays  money  without  any  specific  directions 
on  account  of  several  debts,  all  of  which  are  barred,  the  cred- 
itor may  apply  it  to  either  at  his  option ;  he  may  apply  it  to 
the  largest  and  thus  revive  it  as  to  a  balance.  But  he  is  not 
at  liberty  to  apply  a  part  of  the  payment  to  each  of  the  sev- 
eral demands  and  thereby  revive  them  all.*  And  it  has  been 
held  that  where  a  payment  made  is  less  than  either  of  several 
distinct  demands,  the  creditor  having  a  right  to  apply  it  is  not 
allowed  to  divide  it  and  apply  a  part  to  each  demand.*  But 
in  other  cases  the  right  to  make  ^pro  rata  distribution  of  the 
money  upon,  each  of  several  demands  is  recognized.^ 

I  Stone  V.  Talbot,  4  Wis.  442.    See  In  Arnold  v.  Johnson,  2  IlL  196,  it 

Ayer  v.  Hawking,  19  Vt  26 ;  Lee  v.  is  held  the  creditor  may  apply  the 

Early,  44  Md.  80 ;  McLendon  v.  Froet,  payment  to  any  debt  he  sees  proper, 

67  Ga.  448.  unless  tliere  are  circumstances  which 

*  Baker  v.  Stackpoole,  9  CJow.  420 ;  would  render  the  exercise  of  such 
Cremer  v.  Higginson,  1  Mason,  888 ;  discretion  on  the  part  of  the  creditor 
"Whetmore  v.  Murdock,  8  Wwjdb.  &  unreasonable,  and  enable  him  to  work 
M.  890.  See  Kidder  t.  Norris,  18  N.  injustice  to  his  debtor.  See  Briden- 
H.  532 ;  Wright  v.  Laing,  8  R  &  Q  becker  v.  Lowell,  32  Barb.  9 ;  Lindsey 
165.  V.  Stevens,  5  Dana,  107. 

•  Richardson  v.  Coddington,  49  *  Berrian  v.  Mayor,  4  Robt  588.  See 
Mich.  1 ;  Lamprell  v.  Bellericay  Hill  v.  Robbins,  22  Mich.  475. 
Union,  8  Exch.  283 ;  Baker  v.  Stack-  » Ayer  v.  Hawkins,  19  Vt  26.  See 
poole,  9  Cow.  420 ;  Early  v.  Flannery,  xxmtroL,  Jackson  v.  Burke,  1  Dill.  811. 
47  Vt  258 ;  Niagara  Bank  v.  Rosevelt,  See,  also,  Armistead  t.  Brooke,  18 
9  Cow.  409 ;  Bobe  v.  Stickney,  86  Ala.  Ark.  521. 

482;  Burks  v.  Albert,  4  J.  J.  Marsh.  •  Wheeler  v.  House,  27  Vt  785. 
97 ;  Heintz  v.  Cahn,  29  IlL  808 ;  Bacon  *  Where  money  is  paid  by  a  debtor 
V.  Brown,  1  Bibb,  884;  Parks  v.  In-  to  a  creditor  who  has  several  de- 
gram,  22  N.  H.  288 ;  Cloney  v.  Rich-  mands  against  him,  and  no  directions 
ardson,  34  Mo.  870 ;  Smith  v.  Apple-  are  given  how  he  shall  apply  it,  the 
gate,  1  Daly,  890.  See  Dedham  Bank  creditor  may  apply  it  as  he  pleases ; 
V.  Chickering,  4  Pick.  314 ;  Gass  v.  therefore,  when  he  holds  two  bonds 
Stinson,  8  Sumn.  99 ;  Hunter  v.  Oster-  of  his  debtor,  both  due,  and  payable 
houdt,  11  Barb.  88 ;  Efiinger  v.  Hen-  with  interest,  and  money  is  so  paid 
derson,  88  Mis&  449«  to  him,  he  may  apply  it  to  the  part 
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§  239.  Same  subject.  It  has  been  held  that  a  cred-  [408] 
iter  may  apply  money  paid  by  the  debtor  without  directions 
to  a  debt  on  which  the  statute  of  frauds  does  not  allow  an 
action  to  be  maintained ;  *  or  on  a  bill  void  for  want  of  a 
stamp  ;^  or  to  one  of  two  bills  which  was  barred  by  the  stat- 
ute of  limitations.'  The  general  rule,  however,  is  that  the 
creditor  cannot  make  an  application  of  moneys  to  any  demand 
for  which  he  could  not  sustain  an  action.*    He  is  not  per- 

extinguishment  of  both  bonds ;  and  Black  man  v.  Leonard,  14  La.  Ann. 

he  is  not  bound  to  apply  it  on  one  59 ;  White  v.  Trumbull,  15  N.  J.  K 

bond  until  it  be  satisfied,  and  the  res-  814 

idue  to  the  other.  Smith  v.  Screven,  In  order  that  the  partial  payment 
1  McCord,  868.  See  James  v.  Malone,  of  a  debt  part  of  which  is  barred 
1  Bailey,  384.  shall  take  it  all  out  of  the  statute  of 
In  Washington  Bank  v.  Prescott,  limitations  '*  there  must  be  reasonable 
20  Pick.  839,  four  notes  were  made  evidence  that  the  debtor  recognized 
by  the  same  person,  and  indorsed  by  and  admitted  the  whole  of  the  in- 
the  defendant ;  they  were  in  the  debtedness  to  be  due ;  but  if  he  did 
hands  of  the  same  holder ;  and  the  so  admit,  and  made  a  general  pay- 
defendant,  .before  any  of  them  be-  ment  on  account  of  it^  there  is  no 
came  due,  gave  the  holder  an  order  reason  for  applying  the  admission 
for  the  payment  of  the  notes  without  and  payment  to  either  of  the  notes 
expressing  any  priority  out  of  prop-  rather  than  to  the  others,  but  it 
erty  conveyed  by  the  maker  to  as-  would  carry  out  the  intentions  of  the 
signees  by  an  indenture  to  which  tlie  parties  to  apply  the  acknowledg- 
indorser  was  a  party,  for  the  pay-  ment  and  payment  to  each  of  the 
ment  of  the  notes  in  full  or  propor-  notes,  that  is,  to  the  whole  indebted- 
tionably,  which  property  proved  to  ness.*'  Taylor  v.  Foster,  182  Mass.  80. 
be  insufficient  The  assignees,  in  In  Mills  v.  Fowkes,  5  Bing.  N.  C. 
pmisuance  of  the  order,  made  a  pay-  455,  it  is  ruled  that  a  creditor  may 
ment  after  all  the  notes  had  fallen  apply  a  general  payment  to  a  barred 
due,  and  the  holder  applied  the  debt,  though  he  holds  claims  which 
money  to  all  the  notes  pro  rata,  in-  are  not  barred.  But  see  Reed  v. 
stead  of  applying  it  wholly  to  those  Hurd,  7  Wend.  408 ;  Heath  v.  Gren- 
which  had  first  fallen  due,  and  it  was  elL  61  Barb.  190;  Harrison  v.  Day- 
held  that  he  had  a  right  to  make  such  ries,  28  La.  Ann.  216. 
application.  In  an  action  on  two  of  ^  Haynes  v.  Nice,  100  Mas&  827 ; 
the  notes,  it  was  held  that  the  other  Philpott  v.  Jones,  4  Nev.  &  Man.  14 ; 
two^  with  the  indorsements  thereon,  S.  C,  2  A.  &.R  41 ;  Rohan  v.  Hanson, 
were  admissible  in  evidence  in  order  11  Cush.  44 ;  Ramsay  v.  Warner,  97 
to  explain  the  appropriation  of  the  Mass.  la 

money  paid  on  the  order.   And  it  was  ^  Biggs  v.  Dwight,  1  M.  &  Ry.  808. 

also  held,  that  the  jury  in  assessing  3  Mills  v.  Fowkes,  7  Scott,  444 ;  5 

the  damages  were  not  to  regard  any  Bing.  N.  C.  458i     See  last  note  to 

dividend  which  might  in  the  future  g  288. 

be  paid  on  such  order.    See  Black-  *  Kidder  v.  Norris,  18  N.  H.  582 ; 

stone  Bank  v.  HiU,  10   Pick.  129 ;  Wright  v.  Laing,  8  B.  &  a  165 ;  Ban- 
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mitted  to  appljr  them  to  an  illegal  demand,  although  a  debtor 
may  do  so.*  A  more  precise  and  accurate  statement  of  the 
rule  in  respect  to  a  creditor's  right  to  apply  a  payment  not 
appropriated  by  the  debtor  is  that  the  creditor  may  apply  it 
on  either  of  several  demands  at  his  pleasure  where  they  are 
all  equally  valid,  payable  absolutely,  liquidated,  due,  and  not 
in  fact  contested.*  A  creditor  will  not  be  allowed  to  make 
such  an  application  of  a  payment  as  the  debtor  might  reason- 
ably object  to,  or  as  would  work  injustice  to  him.'  He  may 
not  by  ttpplyiug  it  to  a  contested  claim  throw  the  burden  upon 
the  debtor  of  disproving  the  demand.*  An  application  by  the 
creditor  contrary  to  the  debtor's  directions,  but  acquiesced 
[409]  in  by  him,  will  be  held  binding.*  It  is  not  necessary  that 
the  demands  be  all  of  the  same  grade  or  dignity;  part  may 
be  specialties,  and  part  simple  contract  debts,  and  the  creditor 
has  the  choice  on  which  he  will  apply  a  general  payment.*  As 
between  a  legal  and  equitable  demand,  it  would  seem  that 
preference  must  be  given  to  the  legal ;  the  creditor  is  not  at 
liberty  to  pay  a  later  equitable  claim  instead  of  an  older  legal 
debt ; '  and  it  is  not  certain  that  he  has  the  option  to  apply 

croft  V.  Dumaa,  21  Vt  456 ;  Nash  v.  «See  Stone  v.  Talbot,  4  Wis.  44a 

Hodgson,  6  De  a,  M.  &  G.  474.  «  BonneU  v.  WUder.  67  LL  327 ;  Bri- 

J  Rohan  v.  Hanson,  11  Cush.  44;  denbecker  v.  LoweU,  83  Barb.  9 ;  Taj*- 

Greene  v.  Tyler,  89  Pa.  St  861 ;  Rob-  lor  v.  Coleman,  20  Texas,  772 ;  Lindsey 

inson  v.  Allison,  86  Ala.  525 ;  Gill  v.  v.  Stevens,  5  Dana,  107 ;  Arnold  v. 

Rice,  13  Wis.  549.    See  McCarty  v.  Johnson,  2  HI.  196;  Ay er  v.  Hawkins, 

Gordon,  16  Kan.  85 ;  Fay  v.  Lovejoy,  19  Vt  26.    See  Bean  v.  Brown,  54 

20  Wis.  407 ;  PhilUps  v.  Moses,  65  Me.  N.  H.  895 ;  Gass  v.  Stinson,  8  Sumn. 

70.  99. 

In  Clark  v.  Mershon,  2  N.  J.  L.  70,  *  Stone  v.  Talbot,  auprcu 

it  was  held  where  a  tavern-keeper  b  Pennsylvania  Coal  Co.  v.  Blake, 

was  indebted  to  his  customer,  tlie  85  N.  Y.  226 ;  Flarsheim  v.  Bresirup, 

items  of  liquor  were  to  be  considered  43  Minn.  298. 

as  payment  pro  tanto^  and  not  a  trust  'Meggot  v.  Wild,  1  Ld.  Raym.  287 ; 

or  credit,  within  the  tavern  act  of  Mayor   v.    Patten,    4   Cranch,  817; 

New  Jersey.  Peters  v.  Anderson,  6  Taunt  596 ; 

In  Adams  v.  Mahnken,  41  N.  J.  Eq."  Harg^oves   v.   Cooke,  15   Ga.    821 ; 

882.  it  is  held  that  creditors  who  hold  Pierce  v.  Knight,  81  Vt  701 ;  Peuny- 

a   bond  containing  a  void  usurious  packer  v.  Umberger,  22  Pa.  St  492 ; 

agreement  and  other   indebtedness  Heintz  v.  Cahn,  29  Ilk  808 ;  Brazier 

unaffected  by  such  agreement  can  v.  Bryant,  2  Dowl.  P.  C.  477 ;  Chitty 

only  appropriate  payments   so  far  v.  Naish,  id.  511. 

as  they  might  have  been  recovered.  "  Goddard  y.  Hodges,  1  C.  &  M.  88. 
Edwards  v.  Rumph,  48    Ark.  479; 
Dunbar  v.  Garrity,  58  N.  H.  75. 
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the  money  to  a  prior  equitable  demand  in  preference  to  a  later 
legal  one.*  He  may  apply  a  payment  to  a  demand  not  secured 
in  lieu  of  one  secured,  or  to  one  the  security  for  which  is  more 
precarious.* 

The  particular  circumstances  may  give  the  creditor  a  right 
to  infer  the  consent  of  the  debtor  to  an  application  not  other 
wise  admissible.  He  may  apply  an  unappropriated  payment 
to  a  contingent  liability,  to  a  debt  not  due,  to  one  barred  by 
the  statute  of  limitations,  or  even  to  an  illegal  demand  if  he 
has  no  other.  The  payment  of  money  under  such  circum- 
stances necessarily  implies  a  consent  to  apply  it  to  the  demands 
actually  existing.' 

Some  distinctions  have  been  made  in  respect  to  the  creditors 
right  of  application  between  debts  which  the  debtor  paying 
owes  separately  and  alone,  and  those  which  he  owes  jointly 
with  others;  and  also  between  debts  owing  to  the  person  re- 
ceiving the  payment  alone,  and  those  to  which  he  and  others 
are  jointly  entitled.  It  has  been  held  that  if  one  member  of  a 
firm  makes  a  payment  to  a  person  who  has  an  account  against 
him,  and  also  against  the  firm  of  which  he  is  a  member,  [410] 
the  creditor  must  apply  the  money  to  the  individual  account 
unless  he  can  show  a  consent  to  have  it  otherwise  applied.* 
The  law  will  appropriate  it  to  the  individual  debt  in  the  ab- 
sence of  any  application  by  the  parties,  if  the  money  paid  is 
not  shown  to  have  been  derived  from  the  fund  from  which 
the  joint  liability  was  to  be  met.^  This  strict  rule  has  not  been 

1  See  Bosanquet  v.  Wray,  6  Taunt  21  Vt  466;  ante,  g  288;  Arnold  v. 

507 ;  Biich  t.  Tebbutt,  2  Starkie^  74 ;  Prole,  4  M.  &  G.  860. 

2  Para,  on  Cont  681.  *  Johnson  v.  Boone,  2  Harr.  172 ; 

*  Hargroves  v.  Ckx>ke,  15  Qa,  821 ;  Gass  v.  Stinson,  8  Sumn.  98 :  Sneed 

Waterman  v.  Younger,  49  Ma  418;  v.  Wiester,  2  A.  K  Marsh.  277. 

Jenkins  v.  Beal,  70  N.  C.  440;  Sim-  »  Baker  t.  Stackpoole,  9  Cow.  420; 

mons  V,  Gates,  56  Ga.  609 ;  Driver  v.  Livermore  t.  Claridge,  83  Me  428. 

Fortner,  5  Porter,  9 ;  Burks  v.  Albert,  See  Lee  v.  Fountains  10  Ala.  755. 

4  J.  J.  Marsh.  97 ;  Wood  v.  Callaghan,  After  the  dissolution  of  a  partner- 

61  Mich.  402;  White  v.  Beem,  SOInd.  ship  one  of  its  members  continued 

289.  the  business,  agreeing  to  pay  all  the 

>HaU  V.  Clement,  41  N.  H.  166;  partnership  debts  and  taking  enough 

Bowe  V.  Gano,  9  Hun,  6;  Tread  well  of  the  firm  property  to  do  so;  he 

V.  Moore,  84  M&  112 ;  Ayer  y.  Haw-  added  other  goods  to  the  stock  and 

kins,    19    Vt    26.    See   Rackley   v.  mortgaged    it   to   secure   both  the 

Pearco^  1  Ga.  241 ;  Bancroft  v.  Dumas,  joint  and  individual  debts.    It  was 


4:88  CONVENTIONAL  LIQUIDATIONS  AND  DISCHAEGEfiU       [§  240. 

uniformly  recognized.  The  creditor  has  been  given  the  choice, 
in  the  absence  of  directions,  to  apply  it  upon  the  joint  debt.* 
Payments  made  by  a  surviving  partner,  while  carrying  on  the 
partnership  business  for  the  joint  benefit  of  himself  and  the 
estate  of  the  deceased  partner,  pursuant  to  a  stipulation  in  the 
partnership  articles,  upon  an  account,  some  items  of  which 
were  contracted  before  and  some  after  the  death  of  the  other 
partner,  must  be  applied  to  the  discharge  of  the  first  items.* 
Where  the  debtor  making  a  general  payment  owes  a  debt  to 
a  firm,  and  also  one  to  the  member  of  it  to  whom  the  payment 
is  personally  made,  the  receiver  is  precluded  by  his  relation  of 
agent  for  the  firm  from  preferring  his  own  claim.  It  is  implied 
in  the  very  nature  of  an  agent's  or  trustee's  contract  that  he 
will  take  the  same  care,  at  least,  of  the  property  intrusted  to 
him  that  he  does  of  his  own.'  Therefore,  he  should  apply  the 
Y^ayment  pro  rata  to  both  debts.* 

[411]  §340.  Same  subject.  A  creditor  cannot  apply  a  pay- 
ment made  generally  on  account  of  existing  debts  to  a  new 
debt  subsequently  contracted ;  *  nor  to  an  instalment  of  the 

held  that  a  creditor  might  apply  pay-  be  applied  to  the  portion  of  the  ac- 

ments  made  to  the  latter  debt  King  count  accruing  after  the  withdrawal, 

V.  Sutton,  42  Kan.  600 ;  St  Louis  on  the  principle  that  it  should  be  ap- 

Type  Foundry  Co.  v.  Wisdom,  4  Lea  plied  to  the  debt  for  which  there  was 

(Tenn.),  695.  the  least  security,  because  it  did  not 

1  Van    Rensselaer   v.    Roberts,    5  appear  but  that  the  company  was  as 

Denio,  470 ;  Boyd  v.  Webster,  59  N.  H.  solvent  after  the  withdrawal  as  be- 

89.  fore;  but  that  the  money  so  paid 

-  Stan  wood  v.  Owen,  14  Gray,  195 ;  should  be  applied  to  the  oldest  items 

Morgan  v.  Tarbell,  28  Vt  49a'  of  the  account 

In  FairchUd  v.  HooUy,  10  Conn.  «  Colby  v.  Copp^  85  N.  H.  434 
475,  an  account  against  a  partnership,  ^Id.;  Favenc  v.  Bennett  U  East 
upon  which  sundry  payments  had  86 ;  Barrett  t.  Lewis,  2  Pick.  128 ; 
been  made,  was  entire  and  unbal-  Scott  v.  Ray,  18  id.  860 ;  Cole  v.  Trull, 
anced ;  before  any  payments  had  9  id.  825.  ' 
been  made  a  secret  partner  had  with-  ^  Miles  v.  Ogden,  54  Wis.  578 ;  La'^'s 
drawn  from  the  concern,  and  the  Ex'r  v.  Sutherland,  6  Gratt  857; 
payments  were  made  by  one  of  the  Baker  v.  Stackpoole,  9  Cow.  420.  A. 
p  irtners  who  remained.  Held,  that  owed  a  debt  to  R  payable  on  de- 
the  money  with  which  payment  was  mand,  for  which  C.  was  surety.  A. 
made  could  not  be  presumed  to  have  assigned  debts  of  others  to  K  as  a 
accrued  out  of  the  funds  of  the  new  means  of  payment  in  part  After 
firm,  and  to  be  applied,  therefore,  to  such  assignment  but  before  the  as- 
the  benefit  of  the  fund  from  which  signed  debts  were  collected,  A.  con- 
it  had  been  taken ;  that  it  could  not  tracted  another  debt  to  B»  for  which 
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same  debt  becoming  due  subsequent  to  the  payment.^  It  has 
been  held  that  the  creditor's  application  is  not  complete  and 
absolute  until  the  debtor  has  been  notified  of  it.*  When  such 
notice  has  been  given  the  money  is  appropriated.* 

If  the  holder  for  collection  of  several  notes  against  one 
debtor  which  are  owned  by  various  persons  receives  from  him 
a  sum  less  than  the  amount  of  all  the  notes,  and  the  debtor 
makes  no  application  of  the  payment,  it  is  competent  for  the 
creditors  owning  the  notes  to  direct  the  application  to  any  of 
them.  In  an  action  after  such  payment  upon  one  of  such 
notes,  in  the  absence  of  any  application  up  to  the  time  of  the 
(rial,  no  part  will  be  applied  to  the  note  in  suit  if  it  appears 
t  VaX  the  plaintiff  has  not  received  part  of  the  money.*  An 
attorney  holding  several  notes  for  collection  belonging  to  differ- 
ent persons,  and  receiving  a  payment  on  account  of  them  not 
appropriated  by  the  debtor,  may  himself  appropriate  it.*  But 
if  an  agent  having  a  demand  himself  against  the  debtor,  and 
also  acting  for  a  principal  who  has  a  demand  against  the  same 
debtor,  receives  an  unappropriated  payment  from  such  debtor, 
he  must  apply  it  ratably  to  both.' 

The  right  of  appropriation  is  confined  to  the  parties ;  no 
third  person  can  insist  on  any  application  which  neither  of  them 
has  made.'  Thus  the  grantee  of  the  mortgagor  cannot  insist 
that  money  of  the  mortgagor  in  the  mortgagee's  hands  [412] 
shall  be  used  to  pay  off  the  mortgage  unless  this  was  clearly 
contemplated  by  the  parties,  and  the  grantee  made  his  pur- 
chase upon  that  understanding.*   Strangers  can  demand  noth- 

there  was  no  security.    Held,  that  B.  Culver,  8  Denio,  284 ;  Vau  Rensselaer 

could  not,  after  coUection  of  the  as-  v.  Roberts,  5  id.  470. 

signed  debts,  apply  the  same  to  pay  '  Id. 

the  debt  contracted  after  the  assign-  ^  Taylor  v.  Jones,  1  Ind.  17. 

ment,  and  recover  the  first  debt  from  ^  Carpenter  v.  Goin,  19  N.  H.  479. 

G,  the  surety  for  it    Donally  v.  Wil-  efiaiTett   v.  Lewis,  2   Pick.   128; 

son,  5  Leigh,  829.  Cole  v.  Trull,  9  Pick.  825. 

'Gates  V.   Burkett,   44    Ark.    90;  ? Harding  v.  TiflFt,  75  N.  Y.  461; 

Heard  v.  Pulaski,  80  Ala.  502 ;  Kline  Feldman  v.  Beier,  78  id.  293 ;  Coles  v. 

v.Ragland,  47  Ark.  Ill;  Seymour  v.  Withers.    88    Gratt    188;    Mack    v. 

Sexton,  10  Watts,  255.  Adier,  22  Fed.  Rep.  570 ;  Jefferson  v. 

X  Ryan  ▼.  O'NeiL  49    Mich.    281 ;  Church  of  St  Matthew,  41  Minn.  892. 

Lane  v.  Jones,  79  Ala.  156 ;  Simson  ^  Gordon  v.  Hobart,  2  Story,  248 ; 

▼.  Ingham,  2  E  &  C  65;  Allen  v.  Backhouse  v.  Patton,  6  Pet  160. 
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ing  in  this  regard  which  the  parties  have  not  required.^  Where 
creditors  claim  equities  through  their  debtors  they  are  usually 
estopped  by  what  the  debtors  do;  but  fraud  never  estops 
creditors.  This  doctrine  relative  to  the  application  of  pay- 
ments applies  only  where  the  creditor  has  two  or  more  honest 
claims  against  the  debtor ;  it  does  not  apply  so  as  to  conclude 
creditors  where  there  is  only  one  such.  Therefore  a  sub- 
sequent mortgagee  may  object  to  the  application  by  the 
holder  of  an  earlier  mortgage  of  partial  payments  to  usurious 
interest  for  the  purpose  of  keeping  alive  that  part  which  is 
valid.*  As  has  been  already  stated,  a  surety  of  a  debtor  who 
makes  an  indefinite  payment  cannot  interfere  with  the  elec- 
tion of  the  creditor;  nor  will  an  intention  of  the  debtor  be 
presumed  to  apply  it  in  favor  of  the  surety  so  as  to  exclude 
the  right  of  the  creditor  to  make  the  application.'  But  where  at 
the  inception  of  the  contract  of  suretyship  a  mode  of  payment 
was  agreed  upon  and  a  particular  fund  identified  for  that  pur- 
pose, the  surety  may  insist  on  the  application  of  that  fund 
when  it  is  realized.  Thus,  a  factor  who  has  accepted  a  bill 
drawn  by  his  principal,  as  against  an  accommodation  drawer 
who  becomes  such  on  the  faith  of  a  consignment  of  cotton 
made  to  meet  it  at  maturity,  cannot  apply  the  proceeds  of  the 
consignment  to  another  debt,  and  no  factor's  lien  for  such 
other  debt  will  be  permitted  to  intervene.*    When  the  party 

1  Spring  Gai^den  Ass'n  v.  Trades-  existing.    Kirby  v,  Marlborough,  2 

men's  Loan  Ass'n,  46  Pa.  St  49a  See  M.  &  a  la    See  Merrimack  Ca  v. 

Parker  v.  Green,  8  Met  137.  Brown,  12  N.  H.  820. 

«  Greene  v.  T>ier,  89  Pa.  St  361.  It  is  heJd  in  Gore  v.  Townsend,  105 

See  Chester  v.  Wheelwright,  15  Conn.  N.  C\  228,  that  a   mortgagee   who 

562.  holds  two  mortgages,  the  older  of 

>  Hanson  ▼.  Myer,  72   Iowa,  48;  which  wasexecuted  by  a  husband  and 

"Wilson  V.  Allen,  11  Ore.  154.  his  wife  to  secure  the  former's  debt 

Payments  made  generally  to  the  and  the  latter  of  which  was  executed 
creditors  on  account  of  a  person  for  by  him  alone  on  the  same  property 
wliom  a  guaranty  is  given  may  be  to  secure  a  subsequent  note,  cannot 
applied  by  them  in  liquidation  of  a  appropriate  the  proceeds  of  personal 
balance  existing  against  him  before  property  to  the  payment  of  tlie  sec^ 
it  was  given,  and  the  guarantor  can-  ond  mortgage ;  it  must  go  to  the  pay- 
not  insist  on  the  payments  being  ap-  ment  of  the  first  in  exoneration  of 
plied  in  exoneration  of  his  liability,  the  wife's  dower  right  she  being  a 
altliough  at  the  time  of  his  assuming  surety  for  her  husband, 
it  the  creditors  did  not  give  him  no-  *  Brander  v.  Pliillips,  16  Pet  121. 
tice  that  any  such  balance  was  then  See  Marryatts  v.  White,  2  Stark.  101, 
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having  a  right  to  appropriate  a  payment  has  done  so,  [413] 
the  appropriation  is  final,  and  he  cannot  change  it.^ 

§  241.  Appropriation  by  the  court.  Where  the  parties 
have  not  made  a  specific  appropriation  of  moneys  paid,  and 
there  are  several  debts  or  demands  for  which  the  party  pay- 
ing the  money  is  liable  to  the  party  receiving  it,  the  funda- 
mental rule  or  principle  is  that  the  law  will  appropriate  it  ac- 
cording to  the  justice  and  equity  of  the  case.^  In  applying 
this  cardinal  principle  various  subsidiary  rules  have  been  rec- 
ognized, in  respect  to  which  and  in  the  reasons  assigned  there- 
for the  decisions  are  not  entirely  in  accord.  Many  cases  pro- 
ceed upon  the  assumption  that  the  intention  of  one  or  both  of 
the  parties  is  to  be  effectuated,  or  that  the  interest  of  one 
party  in  preference  to  that  of  the  other  is  entitled  to  be  [414] 
subserved.*    But  it  is  believed  that  there  is  no  presumption  of 

in  which  security  having  been  given  propriated  pro  rata  among  tiie  an- 
by  a  surety  for  goods  to  be  supplied  nuitants  in  relief  of  the  surety, 
and  in  respect  of  a  pre-existing  debt,  ^  Wright  v.  Wright,  72  N.  Y.  149. 
the  goods  were  supplied,  and  pay-  >  Field  v.  'Holland,  6  Cranch,  8; 
ment&  made  from  time  to  time  by  Souder  v.  Schechterly,  91  Pa.  St  83 ; 
the  principal,  in  respect  of  some  of  SpiUer  y.  Creditors,  16  La.  Ann.  292 ; 
which  discount  was  allowed  for  Stone  v.  Seymour,  15  Wend.  19; 
prompt  payment;  held,  tliat  it  must  Parker  y.  Green,  8  Met  144;  Norris 
be  inferred  in  favor  of  the  surety  v.  Beaty,  6  W.  Va.  477 ;  Robinson  v. 
that  all  these  payments  were  in-  Doolittle,  12  Vt  246 ;  Randall  v.  Par- 
tended  to  be  in  liquidation  of  the  lat-  ramore,  1  Fla.  409 ;  Chester  v.  Wheel- 
ter  account:  also  Shaw  v.  Picton,  wright  15  Conn.  562;  Calvert  v.  Car- 
7  D.  &  R.  201 ;  4  B.  &  C.  715,  where  ter,  18  Md.  78 ;  Neidig  v.  Whiteford, 
the  same  agent  had  a  bill  of  account  29  Md.  178 ;  Haden  v.  Phillips,  21  La. 
with  tho  grantor  of  several  annu-  Ann.  517;  Upham  v.  Lefavour,  11 
ities,  for  the  payment  of  which  A.  Met  174 ;  Seymour  v.  Van  Slyck,  8 
became  surety,  and  in  consequence  Wend.  408 ;  Hargroves  v.  Cooke,  15 
of  a  letter  written  by  an  attorney  in  Ga.  821 ;  Leef  v.  Goodwin,  Taney, 
the  names  of  the  grantees,  at  the  in-  460 ;  Callahan  v.  Boazman,  21  Ala. 
8tanc%'  of  the  agents,  demanding  pay-  246 ;  Bay  ley  v.  Wynkoop.  10  111.  449 ; 
ment  of  the  arrears  of  the  annuities  Benny  v.  Rhodes,  18  Mo.  147 ;  Proctor 
from  the  grantor  and  his  surety,  a  v.  Murehall,  18  Texas,  68 ;  Oliver  v. 
sum  of  money  was  paid  under  cir-  Phelps,  20  N.  J.  Lb  180 ;  MoFarlatid  v. 
cumstances  from  which  it  was  to  be  Lewis,  8  III  844 ;  White  v.  Trumbull, 
collected  that  the  money  was  in-  15  N.  J.  Lb  814 ;  Carson  v.  Hill,  1  Mc- 
tended  to  be  specifically  appropriated  Mull.  (S.  C.)  76 ;  SeUeck  v.  Sugar  Hol- 
to  the  annuity  account,  and  the  low  T.  Ca,  18  Conn.  458;  Roseau  v. 
agents  applied  it  to  the  bill  account;  Cull,  14  Vt  88;  Starrett  v.  Barber,  20 
held,  that  this  was  a  misapplication.  Me.  457. 
and  that  the  money  ought  to  be  a p-  >  McDaniel  v.  Barnes,  5  Bush,  188; 
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[415]  intention  which  controls  where  the  law  makes  the  appli- 
cation.^ If  there  is  evidence  of  intention,  it  governs,  of  course,^ 
but  the  application  then  is  not  made  by  the  law,  but  by  the 
party  whose  intention  controls.    And  when  the  interest  of 

Allen  V.  Culver,  8  Denio,  284 ;  Byrne  neglecting  to  give  any  direction  con- 
V.  Grayson,  15  La.  Ann.  457 ;  Spiller  sented  to  such  an  application  as 
V.  Creditors,  16  id.  292 ;  Calvert  v.  would  be  most  beneficial  to  the  cred- 
Carter,  18  Md.  78 ;  Pierce  v.  Sweet,  itor.  But  to  apply  Duncan's  crediis 
33  Pa.  St.  151 ;  Poindexter  v.  La  to  the  first  items  of  the  account  .  . 
Roche,  7  S.  &  M.  699 ;  Bussey  v.  Gant*s  against  him  and  thus  extinguish  the 
Adm'r,  10  Humph.  288:  Pattison  v.  mortgage  in  the  first  instance  would 
Hull,  9  Cow.  747;  Dowsv.  More  wood,  be  an  application  not  beneficial  to 
10  Barb.  183;  Johnson's  Appeal,  87  the  debtor,  and  most  hurtful  to  the 
Pa.  St  268 ;  Seymour  v.  Sexton,  10  creditors.  It  would  be  paying  firat 
Watts,  255.  the  debt  which  was  best  secured,  and 
In  Johnson's  Appeal,  tfupro,  Strong,  leaving  the  later  advances  without 
J.,  said :  "  The  fact  of  actual  appro-  the  protection  of  a  factor's  lien  ami 
priation  to  the  earliest  items  of  the  without  any  security  at  ail  as 
account  not  being  established,  the  against  judgments  entered  before 
next  question  is  whether  the  lafw  re-  they  were  made.  It  would  be  revers- 
quires  that  the  credits  should  be  thus  ing  the  fundamental  pile  of  appro- 
applied.  In  the  absence  of  direction  priations."  The  equitable  circum- 
by  the  debtor,  and  of  actual  applica-  stances  stated  abundantly  justify  the 
tion  by  the  creditor,  the  law  wiU  application  which  was  made  with- 
make  an  equitable  application,  and  out  the  presumption  that "  the  debtor 
in  making  it  will  regard  the  circum-  by  neglecting  to  give  any  direction 
stances  of  tiie  case.  In  the  present  consented  to  such  an  application  as 
case  it  could  make  no  difference  to  would  be  most  beneficial  to  the  cred- 
Duncan  whether  his  credits  were  ap-  itor."  There  would  seem  to  be  no 
plied  to  the  eai'lier  or  to  the  later  more  ground  for  such  a  presumption 
items  of  the  account  He  was  equally  than  that  the  creditor  by  neglecting 
a  debtor  for  both  and  both  carried  to  make  an  actual  application  of  the 
interest  It  is  true  that  when  pay-  credits  consented  to  such  an  applica- 
ments  are  made  upon  a  running  ac-  tion  as  would  be  most  beneficial  to 
count  it  is  one  of  the  principles  of  the  debtor. 

legal  application  that  they  shall  be  That  there  is  no  such  presumption 

treated  as  extinguishing  the  earliest  that  the  debtor  consents  to  an  appli- 

charges  in  the  account    But  this  is  cation  most  beneficial  to  the  creditor 

not  a  paramount  principle.   Another  is  evident  from  the  cases  that  consul 

of  equal  force  is  that  the  payments  the  interest  of  the  debtor  where  there 

are  to  be  applied  to  that  debt  which  are  no  countervailing  equities.  Thus, 

is  least   secured.    Both  these  rules  in    accordance    with    the    general 

look  to  the  interest  of  the  creditor,  it  course  of  authority,  the  law  applies 

being  presumed  that  the  debtor  by  a  payment  to  a  debt  bearing  interest 

» Moore  v.  Gray,  22  La.  Ann.  289.        the  former's  intent  will  be  given  ef- 
2  If  the  debtor  pays  with  one  intent    feet  ta    Roakes  v.  Bailey,  55  Vt  542. 
and  the  creditor  receives  w*ith  another 
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one  party  is  subserved  it  is  not  upon  any  invidious  preference ; 
but  upon  some  special  ground  of  equity  which  appeals  to  the 
conscience  of  the  court  in  his  behalf.^  Such  considerations 
sometimes  require  a  pro  rata  distribution  of  the  payment  to 
all  of  several  debts ;  sometimes  its  appropriation  to  one  for 
being  the  oldest,  or  least  secured,  ta  relieve  the  debtor  from 
some  special  hazard  or  hardship,  or  to  absolve  a  surety. 

§  242.  When  payments  applied  pro  rata.  If  an  indefinite 
payment  is  made  where  there  are  several  debts  of  the  same 
nature  and  all  things  equal,  it  is  applied  proportionally.* 
Moneys  collected  by  judicial  proceedings  founded  on  several 
claims  cannot  be  applied  by  either  party ;  the  law  will  apply 
them  pro  rata.  Thus,  where  a  creditor  having  several  de- 
mands  against  his  debtor  recovers  a  portion  of  the  entire 

in  preferenoe  to  one  not  bearing  in-  table  to  eztingaish  first  those  debts 

terest    Seymour  v.  Sexton,  9Mpr(3L  for  which  the  security  is  most  pre- 

Crompton  v.  Prall,  105  Mass.  255,  pro-  carious.''    See  Langdon  v.  Bowen,  46 

ceeds  on  the  same  principle.  Dowsv.  Vt  512;  Truscott  v.  King,  6  N.  Y. 

Morehead,  10  iBarh.  183,  holds  that  147;  Worthley  v.  Emerson,  116  Masa 

the  law  wUl  apply  payments  to  that  874 ;  The  A.  R.  Dunlap,  1  Low.  850 ; 

debt,  a  relief  from  which  will  be  most  Bobie  v.  Briggs,  59  Vt  44a    In  the 

beneficial  to  the  debtor ;  as,  for  ex-  last  case'  the  debtor  owed  an  individ- 

ample,  acceptances  for  which  an  in-  ual  and  joint  account;  his  payments 

strument  in  the  shape  of  a  mortgage  amounted  to  more  than  the  former ; 

or   pledge  of  personal    property  is  in  ignorance  of  the  exact  state  of  the 

given.    Poindexter  v.  La  Roche,  7  S.  account   the   creditor   entered    the 

&  M.  699,  and  Pattison  v.  Hull,  9  Cow.  whole  sum  paid  to  the  credit  of  the 

747,  are  to  the  same  effect    But  a  individual  account    The  court  ai>- 

more  satisfactory  statement  of  the  plied  the  surplus  to  the  other, 

principle  is  to  be  found  in  Field  v.  ^  Pierce  v.  Knight,    81    Vt    701 ; 

Holland,  6  Cranch,  8,  where  Marshall,  Smith  v.  Loyd,   11    Leigh,    512;    2 

C.  J.,  says :  "  When  a  debtor  fails  to  Greenlf.  Ev.,  §  588. 

avail  himself  of  the  power  he  pos-  *Spiller  v.  Creditors,  16  La.  Ann. 

sesses,  in  consequence  of  which  that  292 ;  Jones  v.  Kilgore,  2  Rich.  Eq.  68 ; 

power  devolves  on  the  creditor,  it  Baine  f.  Williams,  10  S.  &  M.  118; 

does  not  appear  unreasonable  to  sup-  Pointer  v.  Snjith,  7  Heisk.  (Tenn.) 

pose  that  he  is  content  with  the  man-  187. 

ner  in  which  the  creditor  will  exer-  Matured  notes  given  for  the  same 

cise  it    If  neither  party  avails  him-  consideration  and  in  the  hands  of  a 

self  of  his  power,  in  consequence  of  single  person  constitute  but  one  debt ; 

which  it  devolves   on  the  court,  it  and  payments  made  after  their  roa- 

would  seem  reasonable  that  an*  equi-  turity  are  applicable  to   them   all 

table  application  should  be  made.    It  Egle  v.  Roman  Cutholic  Church,  86 

being  equitable  that  the  whole  debt  La.  Ann.  810. 
should  bo  paid,  it  cannot  be  inequi- 
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amount  in  a  judicial  proceeding  founded  on  them  all,  the  law 
[416]  will  apply  such  a  recovery  as  a  payment  ratably  upon 
them  all;  neither  the  debtor  nor  the  creditor  has  the  right  to 
apply  it  to  the  satisfaction  of  some  of  them  in  exclusion  of 
others.^ 

If  an  insolvent  debtor  assigns  for  the  benefit  of  those  cred- 
itors who  become  parties  to  the  assignment  and  thereby  release 
their  claims,  and  a  dividend  is  received  by  one  of  them,  it 
must  be  appropriated  ratably  to  all  his  claims  against  the 
debtor,  as  well  to  those  upon  which  other  parties  are  liable,  or 
which  are  otherwise  secured,  as  to  those  which  are  not  secured.^ 
A  general  payment  made  by  the  principal  debtor,  pursuant  to 
a  compromise  of  several  debts  in  one  lump,  will  be  applied 
pro  rata  to  all  the  claims  against  him,  in  an  action  against  an 
indorser  for  part.'  And  doubtless  the  same  rule  of  applica- 
tion would  be  applied  between  the  debtor  and  creditor  where 
there  has  been  a  general  judgment  pursuant  to  a  compromise 
founded  upon  and  embracing  several  demands.* 

A  pro  rata  distribution  of  a  payment  is  made  on  the  equita- 
ble maxim  that  equality  is  equity.  Other  considerations  may 
concur  and  lead  to  the  same  result.  If  a  debtor  creates  a 
trust  or  security  for  the  payment  of  several  demands,  without 
preference,  money  realized  from  that  source  is  deemed  appro- 
priated by  him  to  the  demands  so  provided  for,  and  to  bo  pro- 
portionately distributed  thereto ;  and  either  party  may  insist 
on  such  application.*  If  a  general  payment  is  made  to  a  per- 
son having  two  accounts  against  the  party  paying,  one  due  to 
himself  and  the  other  to  a  third  party,  for  whom  he  was  act- 

1  Orleans  Co.  Nat  Bank  v.  Moore,  Ck>num,  3  Strobh.  494 ;  Van  Aken  v. 
112N.Y.  548;  Standiferv.  Codington,  Gleason,  34  Mich.  477;  Stamps   v. 
35  La.  Ann.  896;  Cowperthwaite  v.  Brown,  Walker  (Miss.),  526.    See  Ma- 
Sheffield,  1  Sandf.  416,  affirmed,   3  hone  v.  Williams,  39  Ala.  202 ;  Jones 
N.  Y.  248 ;  Bridenbecker  v.  Lowell,  82  v.  Kilgore,  2  Rich.  Eq.  63 ;  Baine  v. 
Barb.  9.    See  Thompson  v.  Hudson,  Williams,  10  a  &  M.  lia 
Lb  R.  6  Ch.  320 ;  Merrimack  Co.  Bank  3  Commercial    Bank   v.  Cunning- 
V.  Brown,' 12  N.  H.  820.    Where  a  ham,  24  Pick.  270. 
fund  is  insufficient  to  satisfy  several  '  Butchers*  and  Drovers'  Bank  t. 
judgments  entered  the   same   day.  Brown,  1  N.  Y.  Leg.  Obs.  149. 
they  should  be  paid  pro  rata,  though  <  Thompson  ▼.  Hudson,  Ia  B.  6  Cb. 
one  was  entered  a  few  hours  later  820. 
than  the  others.    Tucker  v.  Brackett,  *  Id. 
25  Tex.  (Supp.)  199;  Ordinary  v.  Mo- 
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ing  as  agent,  and  no  appropriation  is  made  by  either,  it  will  be 
applied  ratably  to  both  accounts.^  So  where  a  debt  is  [417] 
payable  by  instalments,  or  a  mortgage  is  made  to  secure  a 
series  of  notes  payable  at  different  times,  and  a  payment  is 
made  after  all  the  instalments  or  notes  have  become  due,  and 
neither  party  makes  any  special  appropriation  of  it,  according 
to  the  weight  of  authority,  it  will  be  applied  by  the  court  jc^»o 
rata  to  all  the  instalments  or  notes  —  and  this  whether  they 
are  held  by  the  original  creditor  or  a  part  have  been  trans- 
ferred, unless  the  assignee  has  specially  acquired  a  preference 
by  the  agreement  of  transfer.* 

When  a  debt  is  payable  in  instalments,  and  there  are  sep- 
arate notes  or  other  distinct  evidences  of  debt  payable  at  differ- 
ent times,  all  equally  payable  with  or  without  interest,  and  a 
general  payment  made  is  not  appropriated  by  either  party,  if 
it  exceeds  the  interest  and  principal  due  at  the  time  it  was 
made  it  will  be  applied,  of  course,  first  to  pay  what  is  due  of 
interest  and  principal,  and  the  residue  ratably  on  all  and  each 
of  the  instalments  subsequently  payable,  with  accrued  interest 
on  the  part  thus  extinguished." 

1  Wendt  V.  Ross,  88  Cal.  650.  payable  in  ten  annaal  instalments. 

3  Cage   y.  Her,  5   Sm.  &   M.  410;  About  two-thirds  of  the  debt  was 

Wooten  T.  Buchanan,  40  Miss.  886 ;  paid  at  a  time  when  a  small  amount 

Donley  v.   Hays,   17  S.   &  R.  400;  was  due  for  iu  tercet,  and  before  any 

Cooper  T.  Ulmann,  Walk.  Ch.  251 ;  part  of  the  principal  had  fallen  due. 

Hohlen^s  Appeal,  5  Pa.  St  418 ;  Hen-  There  was  no  direction  given  by  the 

derson  t.  Herrod,  10  Sm.  &  M.  681 ;  debtor,  nor  actual  application  of  the 

English  V.  Carney,  25  Mich.  178 ;  Mc-  payment  made  by  the  creditor ;  and 

Curdy    v.  Clark,  27   id.  445 ;  You-  it  was  held  that  the  law  must  make 

mans  v.  Heartt,  84  id.  897 ;  Betz  ▼.  the  application,  and  that  after  dis- 

Heebner,  1  Penn.  280;  Smith  v.  Net-  charging  the  interest  due  the  balance 

ties,  9  La.  Ann.  455 ;  Bailey  t.  Bergen,  must  be  applied  ratably  in  exonera- 

2  Hun,  520;  Parker  t.  Mercer,  6  tion  of  each  and  aU  of  the  instal- 

How.  (Misa)  828;  Cremer  v.  Higgin-  ments. 

son,  1  Mason,  828;  Perrie  ▼.  Roberts.  In  Jencks  v.  Alexander,  11  Paige, 

2  Ch.  Cas.  84.    But  see  State  Bank  v.  619,   the   following   rules   are   laid 

Tweedy,  8  Blackf.  447 ;  Murdock  v.  down :  1.  Where  the  principal  is  not 

Ford,  17  Ind.  52 ;  Stanley  v.  Beatty,  due,  but  the  interest  is  due,  the  pay- 

4  Ind.  184;  Cullum  v.  Erwin,  4  Ala.  nient  must  first  be  applied  to  pay  the 

452 ;  Bank  of  United  States  v.  Covert,  interest  then  due ;  and  the  residue 

18  Ohio,  240;  Turner  v.  Pierce,  81  towards  that  part  of  the  principal 

Wis.  842.  which  will  first  become  due  and  pay- 

'  In  Righter  t.  Stall,  8  Sandf.  Ch.  able,  so  as  to  stop  the  interest,  pro 

608,  a  debtor  owed  a  mortgage  debt,  tanto,  from  the  time  of  such  pay- 
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[418]    §  343.  General  payment  applied  to  oldest  debt.    If  no 

other  paramount  rule  of  appropriation  governs,  an  indefinite 

ment     2l  When   neither   principal  And  as  by  the  terms  of  the  bond  and 

nor  interest  has  become  due  at  the  mortgage  the  interest  on  the  whole 

time  of  the  payment,  the  amount  (650  was  payable  annually,  the  mort- 

paid  should  be  applied   to  the  ex-  gagee  would  have  been  entitled  to 

tinguishment  of  principal  and  in-  the  annual  interest  on  the  $150  which 

terest  ratably ;  so  as  to  extinguish  a  still  remained  due  on  the  last  two  in- 

part  of  the  principal  and  the  interest  stalments,  if  there  had  been  no  sub- 

which   has  accrued  on  the  part  of  sequent  payment    The  payment  of 

the  principal  thus  extinguished.    The  |3  on  the  14th  of  September,  1833, 

facts  of  the  case  were,  that  August  must  be  applied  towards  the  fourth 

24,  1838,  a  mortgage  was  given  for  instalment  of  principal,  after  deduct- 

(650,  payable  in  five  equal    yearly  ing  therefrom  the  interest  on  the  |3 

payments,  the  first  to  become  due  on  from  the  24th  of  the  preceding  Au- 

the  first  of  January  following,  witli  gust    In  otlier  words,  when  the  prin- 

interest    annually.     Five    hundred  cipal  is  not  due,  but  interest  is  due  (a 

dollars  were  paid  and  indorsed  on  different  caseX  the  payment  must  first 

theday  the  mortgage  was  given.    On  be  applied  to  the  extinguishment  of 

the  14th  of  the  following  September  the  interest  then  due  and  ]>ayable, 

a  further  sum  of  $3  was  paid.    On  and  the  residue  to  the  extinguish- 

the  4th  of  November,  1835,  proceed-  ment  of  that  part  of  the  principal 

ings  to  foreclose  were  commenced  on  which  will  first  become  due,  so  as  to 

a  claim  of  $20.98  of  delinquent  in-  stop  interest,  ITO  fanfo,  from  the  time 

terest  and  it  was  held  that  $20.58  of  such  payment    But  when  neither 

was  then  due.    The  chancellor  said :  principal  nor  interest  has  become  due 

**  I  think  the  counsel  for  the  com-  (the  case  in  hand)  at  the  time  of  the 

plainants  is  wrong  in  supposing  that  payment  such  payment  in  the  ab- 

nothing  had  become  due  and  payable  sence  of  any  agreement  as  to  the 

upon  the  mortgage  at  the  time  the  application,  is  to  be  applied  to  the 

proceedings  to  foreclose  were  insti-  extinguishment  of  principal  and  in- 

tuted.    It  is  true  a  sum  much  larger  terest  ratably,  according  to  the  de- 

than  the  two  instalments   of  $130  cision  of  the  supreme  court  in  the 

each,  and  all  intei-est  upon  the  resi-  case  of  Williams  v.  Houghtaling,  8 

due,  had  been  paid.    But  the  proper  Cow.  86." 

application  of  tlie  payments  was  to  In  Williams    v.  Houghtaling  the 

apply  them  towards  the  satisfaction  court  say :  *'  When,  according  to  the 

of   the   principal    of    the    debt   at  terms  of  the  bond  payable  by  instal- 

the  time  of  such  payments  respect-  mente,  interest  cannot  be  demanded 

ively,  after  deducting  from  such  pay-  until  the  principal  is  payable  (as  in 

ments  the  interest  which  had  then  ac-  this  case),  payments  made  on  an  in- 

crued.    The  payment  of  the  $500  on  stalment  not  due  and  payable  should 

the  day  of  the  date  of  the  mortgage,  be  applied  to  the  extinguishment  of 

being  applied  in  satisfaction  of  the  principal  and  such  proportion  of  in- 

three  first  instalments  of  principal  terest  as  has  accrued  on  the  principal 

and  $110  of  the  fourth  instalment  so  extinguished.    For   instance,  an 

left  $20  of  the  fourth  and  the  whole  instalment  on  a  bond  of  $500  is  due 

of  the  fifth   instalments  still  due.  on  the  1st  of  January,  1825,  with  in- 
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payment  made  to  a  person  to  whom  a  debtor  paying  the  money 
owes  several  debts  will  be  applied  to  that  which  first  ac-  [419] 

crued.^    This  rule  is  especially  applicable  to  items  of  debt  and 

terest  from  Ist  January,  1824;  on  should  be  reduced  in  the  proportion 

the  Ist  of  July,  1824,  the  obligor  pays  that  the  value  of  that  part  (|1,882) 

$207 ;  the  |7  should  be  applied  to  pay  bore  to  the  whole  value,  and  that  the 

the  six  months*  interest  accrued  on  defendant  was  entitled  to  have  the 

$200,  and  the  |200  extinguishes  so  payment  applied  to  the  instalments 

much  principal."  first  becoming  due  at  such  decreased 

There  is  dictum  in  Jencks  v.  Alex-  rates,  and   that   therefore  nothing 

ander  apparently  in  conflict  with  the  was  due  when  the  suit  was  com- 

text  and  in  conflict  with  Righter  v.  menced.    See  Starr  v.  Richmond,  80 

Stall    The  conclusion  arrived  at  is  111.276. 

not  in  conflict    If  the  payment  of  ^  Thompson  v.  St  Nicholas   Nat 

$500  had  been  ratably  applied  to  the  Bank,  118  N.  Y.  825 ;  Northwestern 

five  instalments,  they  would  have  Lb  Co.  v.  American  Exp.  Ca,  78  Wis. 

been  severally  reduced  to  $80,  and  656 ;  The  Mary  K  Campbell,  40  Fed. 

interest  on  each  annually  payable  Rep.  906 ;  Sanf ord  v.  Van  Arsdall,  58 

would  be  the  same,  and  due  at  the  Hun,  70 ;  Duncan  v.  Thomas,  81  Cal. 

same  time,  as  upon  a  like  amount  in  66 ;  Jefferson  v.  Church  of  St  Mat- 

the  two  past  instalmenta    When  the  thew,  41  Minn.  802 ;  Moses  v.  Noble, 

payment  of  $8  was  made  no  interest  86  Ala.  407 ;  Ashby  v.  Washburn,  28 

or  principal  was  du&    It  being  paid  Neb.  571 ;  Marks  v.  Ledyard,  82  Ala. 

on  the  mortgage  generally  was  ap-  69 ;  State  v.  Chadwick,  10  Ore.  428 ; 

pltcable  ratably  towards  pasring  the  Mackey   v.   Fullerton,  7  Cola  556 ; 

entire  principal  and  interest  Bennett  v.  McGillan,  28  Fed.  Rep. 

In  Turner  v.  Pierce,  81  Wis.  842,  411 ;  McGillin  v.  Bennett,  182  U.  a 
there  was  a  land  contract  made  445;  Pardee  v.  Markle,  111  P&  St 
October  22,  1868,  upon  which  the  548 ;  Kline  v.  Ragland,  47  Ark.  Ill; 
purchase-money  was  $6,600,  due  Brown  v.  Shirk,  75  Ind.  266;  Mc- 
in  six  annual  instalments,  payable  Curdy  v.  Middleton,  82  Ala.  181; 
August  1,  1865,  to  1870,  with  interest  Hammett  v.  Dudley,  62  Md.  154; 
on  the  wliole  sum  unpaid,  payable  Hersey  v.  Bennett,  28  Minn.  86 ;  Helm 
at  the  time  each  instalment  became  v.  Commonwealth,  79  Ky.  67 ;  Ban- 
due  —  the  purchaser  having  the  op-  croft  v.  Holton,  69  N.  H.  141 ;  Frost 
tion  to  make  the  payments  on  or  be-  v.  Mixsell,  88  N.  J.  Eq.  586 ;  Wag- 
fore  the  times  mentioned,  and  then  ner's  Appeal,  103  P&  St  185 ;  Wies- 
to  pay  interest  only  to  the  time  of  enfeld  v.  Byrd,  17  S.  C.  106 ;  Miliken 
such  payment  Before  any  of  the  v.  Tufts,  31  Me.  497;  Fairchild  v. 
principal  became  due  the  purchaser  Holly,  10  Conn.  475 ;  Smith  v.  Loyd, 
made  a  large  payment,  receipted  to  11  Leigh,  512 ;  Robinson  s  Adm'r  v. 
apply  on  the  land  contract  On  the  Allison,  36  Ala.  526 ;  Howard  v.  Mc- 
5tih  of  March,  1866,  an  action  for  Call,  21  Gratt  205;  Wendt  v.  Ross, 
strict  foreclosure  of  the  contract  was  83  Cal.  650 ;  Seymour  v.  Sexton,  10 
begun  on  the  ground  that  the  pur-  Watts,  255 ;  Shedd  v.  Wilson,  27  Vt 
chaser  was  in  default  The  titie  had  478 ;  St  Albans  v.  Failey,  46  Vi  448 ; 
failed  to  a  part  of  the  lands,  and  the  Langdon  v.  Bowen,  46  Vt  512 ;  Up- 
court  held  that  each  instalment  ham  v.  Lefavour,  11  Met  174 ;  Dows 
Vol.  I  — 82 
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[420]  credit  in  a  general  account  current.*  When  both  parties 
concur  in  the  entry  of  the  payments  upon  general  account,  with- 
out specific  application,  the  law  infers  an  intention  on  the  part 
of  both  that  they  shall  satisfy  the  charges  therein  in  the  order 
of  their  entry ;  and  they  will  be  so  applied  unless  some  con- 
trolling equity  requires  a  diflferent  disposition.* 

It  has  been  held  that  this  rule  should  apply  without  refer- 
ence to  the  ;fact  that  one  item  may  be  better  secured  than 
another,  since  the  particular  parts,  being  blended  together  in 
one  common  account,  have  no  separate  existence;  the  balance 
only  is  considered  as  due;*  and  a  payment  made  on  such  ac- 
count without  a  more  specific  appropriation  is  treated  by  a 
majority  of  the  cases  as  applied  to  the  earliest  items,  although 
for  some  of  these  the  creditor  has  a  lien  or  other  security  and 
has  none  for  the  others.*  Where  there  is  a  single  open  account 

V.  Morewood,  10  Barb.  188 ;  AUen  v.  against  another.    Sanford  v.  Clark, 

Culver,  8  Denio^  284 ;  Webb  v.  Dick-  29  Cona  457. 

inson.  11  Wend.  62;  Hollister  v.  Da-  iQoetz  v.  Piel,  26  Ma  Appc  634; 

vis,  54  Pa.  St  508 ;  Wheeler  v.  Crop-  Swett    v.    Boyce,    134    Ma8&    881 ; 

sey,  5  How.  Pr.  288 ;  Allen  v.  Brown,  Crompton  v.  Pratt,  105  id.  256. 

39Iowa,  380;Livermore  V.  Rand,  26  sid.;    Jones   v.  United   States,  7 

N.  H.  85 ;  Parks  v.  Ingram,  22  N.  H.  How.  (U.  S.)  681 ;  Sanford  v.  Clark,  29 

283 ;  Thompson  v.  Phelan,  22  N.  H.  Conn.  457 ;  Souder  v.  Schochterly,  91 

839 ;  CaldweU  y.  Wentworth.  14  N.  Pa  St  8a 

H.  431 ;  Bacon  v.  Brown,  1  Bibb,  334 ;  If  a  trustee  pays  trust  money  on 

Sprague  V.  Hazenwinkle,  53  lU.  419 ;  his  account  at  his  banker's  and  mixes 

Clayton's  Case,  1  Meriv.  585 ;  United  it  with  his  own  funds  and  draws 

States  v.  Kirkpatrick,  9  Wheat  720 ;  checks  against  it  in  the  usual  man- 

Berrian  v.  Mayor,  4  Robt  538 ;  Home  ner  for  his  personal  use  he  will  be 

V.  Planters'  Bank,  82  Gku  1 ;  McKee  presumed  to  have  drawn  his  own  and 

V.  Commonwealth,  2  Grant  Cas.  23 ;  not  the  trust  money.    ElnatehbuU  v. 

Mills  V.  Fowkee,  5  Bing.  N.  Q  455 ;  Hallett,  13  Ch.  Div.  696,  overruling 

Pennell  v.  Deffell,  4  De  G.,  McN.  So  G.  earlier  cases. 

372;  Harrison  v.  Johnston,  27  Ala.  >  Harrison  v.  Johnston,  27  Ala.  445. 
445;  Postmaster-General  v.  Furber,  4  *Worthley  v.  Emerson,  116  Mass. 
Mason,  383 ;  Hansen  v.  Rounsavell,  74  374 ;  Truscott  v.  King,  6  N.  Y.  147 ; 
III  238;  Souder  v.  Schechterly,  91  The  A.  B.  Dunlap,  1  Low.  350;  Moore 
P&  St  8a  See  Killorin  v.  Bacon,  57  v.  Gray,  22  La.  Ann.  289 ;  Cushing  v. 
G&  497.  Wyman,  44  Ma  121 ;  Hersey  v.  Ben- 
in the  case  of  mutual  accounts  nett  28  Minn.  86 ;  Miller  v.  MiUer,  23 
the  credits  on  one  side  are  applied  Me.  22.  But  see  Pierce  v.  Sweet  83 
to  the  extinguishment  of  the  debts  P&  St  151 ;  Thompson  v.  Davenport, 
on  the  other  as  payments  intention-  1  Wash.  (Va.)  125 ;  Schuelenberg  v. 
ally  made  thereon,  and  not  as  the  Martin,  2  Fed.  Repi  747.  The  last 
set-off   of    one    independent    debt  case  is  distinguishable  because  the 
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and  a  general  payment  is  made  by  the  debtor  at  fall  age,  it  is 
presumed  to  be  in  satisfaction  of  the  earliest  items  although 
they  accrued  during  his  minority.* 

The  rule  under  consideration  for  applying  an  indelinite  pay- 
ment to  the  debts  which  first  accrued  applies  not  only  to  the 
first  items  of  an  account  but  to  distinct  debts  contracted  at  dif- 
ferent times.*  The  rule  is  not  unjust  or  prejudicial  to  a  debtor ; 
it  operates,  however,  more  beneficially  to  the  creditor ;  for  it 
often  saves  a  debt  from  the  bar  of  the  statute  of  Umitations, 
and  closes  the  door  to  the  older  transactions  which  it  may  be 
presumed  are  more  diflScult  of  proof.  But  the  rule  ap-  [421] 
plies  the  payments  in  the  natural  and  logical  -order  of  the 
transactions.  It  is  not  supported,  however,  by  reasons  so  co- 
gent but  that  it  will  yield  when  there  is  evidence  of  a  con- 
trary intention,'  or  where  some  superior  equity  requires  a  dif- 
ferent application.* 

§  244.  General  payment  applied  to  a  debt  bearing  Inter- 
est^ and  first  to  Interest.  As  between  debts  bearing  and 
those  not  bearing  interest,  the  law  directs  an  indefinite  pay- 
ment to  be  applied  to  the  former.'  The  reason  generally  as- 
signed is  that  of  relieving  the  debtor  in  respect  to  the  debt 
which  is  most  burdensome,  or  the  presumed  choice  of  the 
debtor.'    This  may  be  conceded  to  be  sufficient  for  this  appli- 

payment  was  not  a  voluntary  one ;  a  payments   made  by  a   reorganized 

fact  which  the  court  failed  to  ob-  partnership  without  the  consent  of 

serva  its  new  membera     St  Louis  Type 

1  Thurlow  V.  Gilmore,  40  Ma  878i  Foundry   Co.     v.    Wisdom,    4   Lea 

2  Parks  V.  Lagram,  22  N.  H.  288 ;  (Tenn.),  6»5 ;  Burland  v.  Nash,  2  F.  & 
Thompson  v.  Phe]an,  id.  889 ;  Mc-  F.  687 ;  Thompson  v.  Brown,  1  Mood. 
Daniel  v.  Barnes,  5  Bush,  188 ;  Rob-  &  M  406 ;  Roakes  v.  Bailey,  55  Vt 
inson's  Adm'r  v.  AUison,  86  Ala.  526 ;  542. 

Byrne  v.  Grayson,  15  La.  Ann.  457 ;  •  City  Discount  Co.  v.  McLean,  Lb 

Upham  V.  LefaTOur,  11    Met  174;  R  9  C.  P.  692 ;  Langdon  v.  Bowen,  46 

Langdon  v.  Bowen,  46  Vt  512 ;  Smith  Vt  512. 

V.  Loyd,    11    Leigh,  512 ;    Jones  v.  *  Uphara  v.  Lefavour,  11  Met  174. 

United  States,  7  How.  (U.  a)  681 ;  »  Hey  ward  v.  Lomax,  1  Vem.  24 ; 

McKinzie  v.  Nevius,  22  Ma  188 ;  All-  Scott  v.  Fisher,  4  T.  B.  Mon.  887 ; 

Stan  V.  Contee,  4  Har.  &  J.  851 ;  Draf-  Blanton  y.  Rice,  5  id.  258 ;  Bacon  v. 

fen  V.  Boonville,  8  Ma  895;  Copland  Brown,  1  Bibb,  884;  Scott  v.  Cleve- 

T.  Toulmin,  7  CI  &  F.  849;  Simson  land,  88  Miss.  447;  Bussey  v.  6ant*s 

V.  Ingham,  2  K&  C.  72;  Hooker  v.  Adm'r,  10  Humph.  28a 

Keay,  1  Q.  R  Div.  17a  ^  id    See  Neal  v.  Allison,  50  Miss. 

This  rule  will  not  be  applied  to  175. 
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cation,  and  some  others,  where  a  particular  one  is  specially 
beneficial  to  a  debtor  without  being  attended  with  a  corre 
spending  loss  to  the  creditor  which  the  law  is  equally  solic 
itous  to  prevent. .  Interest  due  is  first  to  be  satisfied  when  a 
general  payment  is  made ;  and  if  there  be  a  surplus  it  is  to  be 
applied  to  the  principal.  If  the  payment  falls  short  of  the  in- 
terest, the  balance  of  the  interest  is  not  to  be  added  to  the  prin- 
cipal, but  remains  to  be  extinguished  by  the  next  payment,  if 
it  is  sufficient.^ 

Where  a  debt  bearing  interest  remains  unpaid  until  interest 
is  due  on  the  interest,  where  it  is  permitted,  general  payments 
[422]  are  to  be  applied,  first,  to  such  interest  on  interest ;  sec- 
ondly, to  interest  on  the  principal ;  and  lastly,  to  the  princi- 
pal.^ And  in  applying  payments  on  a  sum  secured  by  a  penal 
bond,  they  will  be  applied  to  the  interest  in  the  first  instance, 
although  their  sum  exceeds  the  penalty.'  A  payment  of  usury 
will  be  applied  in  law  to  discharge  the  amount  legally  due.^ 
Payments  received  on  a  debt  bearing  interest  before  either  is 

1  Monroe  v.  Fohl,  72  Cal  568;  Mor-  son,  5  Jones'  Eq.  167;  De  Bruhl  v. 

gan  V.  Michigan  Air  Line  B.  Co.,  57  Neuffer,  1  Strobh.  426.    See  Mercer^e 

Mich.    480;    Bradford   Academy  v.  Adm'r  v.  Beale,  4  Leigh,  189. 

Qrover,  55  Vt  462 ;  Case  v.  Fish,  58  If  part  of  the  interest  is  barred  by 

Wi&  56 ;  Hurst  v.  Hite»  20  W.  Va.  the  statute  of  limitations  an  unap- 

188;  Frazier  v.  Hyland,  1  Har.  &  J.  propriated  payment  will  not  be  ap- 

98 ;  Qwinn  y.  Whitaker,  id.  754 ;  Bond  plied  to  its  discharge  because  it  is  not 

V.  Jones,  8  Sm.  &  M.  868 ;  Spires  v.  wholly   due.     In   re   Fitzmaurice'e 

Hamot»  8  W.  &  a  17 ;  Peebles  v.  Gee,  Minors,  15  Irish  Ch.  445. 

1  Dev.  Lfc  841 ;  Hampton  v.  Dean,  4  2  Anketel  v.  Converse,  17  Ohio  St 

Texas,  455 ;  Hearn  v.  Cutberth,  10  id.  11. 

216 ;    McFadden   v.  Fortier,  20   111.  » Smith  v.  Macon,  1  Hill  Ch.  (a  G) 

509;  Hart  v.   Dorman,  2  Fla.  445;  889. 

Lash   v.  Edgerton,   13   Minn.   210;  « Burrows  v.  Cook,  17  Iowa,  486: 

Hammer  v.  Nevill,  Wright,  169 ;  Es-  Parchman  v.  McKinney,  12  Sm.  &  M 

tebene  v.  Estebene,  5  La.  Ann.  788 ;  681 ;  Stanley  v.  Westrop,  16  Texas, 

Union  Bank  v.  LobdeU,  10  id.  180 ;  200 ;  Bartholomew  v.  Taw,  •  Paige, 

Bird  v.  LobdeU,  id.  159;  Johnson  v.  165.    See  antey  §  286. 

Bobbins,  20  id.  569 ;  Moore  v.  Kiff,  78  In  a  suit  under  the  national  bank 

Pa.  St  96 ;  Williams  v.  Houghtaling,  8  act  to  recover  usurious  interest  and 

Cow.  86 ;  Righter  v.  Stall,  8  Sandf.  the  forfeiture  provided  for,  if  ooca- 

Cli.  608 ;  State  v.  Jackson,  1  John&  sional  settlements  have  been  made 

Ch.   13;  People  v.  County  of  New  by  the  parties,  payments  deducted 

York,  5  Cow.  831 ;  Jencks  v.  Alex-  from  the  principal  and  interest  then 

ander,  11  Paige,  619 ;  Starr  v.  Rich-  due  and  new  notes  given  for  the  bal- 

mond,  80  III  276 ;  Johnson  v.  John-  ances,  the  payments  will  be  applif  d 
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due  should  be  applied  to  pay  the  principal  and  the  interest 
accrued  on  that  part  of  the  principal  so  extinguished.^  The 
rule  which  applies  a  general  payment  first  to  interest  due, 
rather  than  principal,  is  directly  opposite  to  that  which  ap- 
plies a  payment  on  an  interest-bearing  debt  in  preference  to 
one  not  bearing  interest ;  it  does  not  favor  the  debtor,  but 
the  creditor ;  for  the  law  in  some  states  allowing  interest  due 
to  bear  interest  is  exceptional. 

§  245.  General  payments  applied  to  the  debt  least  se- 
cured* If  one  debt  be  secured  and  another  not,  and  a  gen- 
eral payment  is  made,  the  prevailing  rule  is  that  the  court 
will  apply  it  to  the  debt  which  is  not  secured,  or  that  for 
which  the  security  is  most  precarious."    If,  however,  the  se- 

pro  rata  to  the  principal  and  interest       <  Garrett's  Appeal,  100  Pa.  St  507 ; 

due  at  the  time.    Kinser  v.  Farmers'  Goetz  v.  Piel,  26  Ma  Appi  684,  643 ; 

Nat  Bank,  68  Iowa,  72a  Nichols  v.  Knowlee,  3  McCrary,  477 ; 

1  Righter  v.  Stall,  8  Sandf.  Ch.  608 ;  a  C,  17  Fed.  Rep.  494 ;  Sanborn  v. 

Jencks  v.  Alexander,  11  Paige,  619;  Stark,  31  Fed.  Rep.  18;  McCurdy  v. 

WiUiams  v.  Houghtaling,  3  Cow.  86 ;  Middleton,  82  Ala.  131 ;  Poulson  v. 

Miami  Exporting  Ca  v.  United  States  Collier,  18  Ma  App.  583 ;  The  D.  B. 

Bank,  5  Ohio,  260.  Steelman,  5  Hughes,  210;  Hare  v. 

In  Starr  v.  Richmond,  80  Dl.  276,  Stegall,  60  111.  380 ;  Wilhelm  v. 
Walker,  J.,  said:  **It  appears  to  be  Schmidt^  84  id.  188;  Plain  v.  Roth, 
more  equitable  and  just  that  when  107  id.  588 ;  Frazier  v.  Lanahan,  71 
the  holder  receives  money  before  it  Md.  131 ;  Lester  v.  Houston,  101 N.  C. 
is  due,  on  a  demand  drawing  inter-  605 ;  North  v.  La  Flesh,  73  Wia  520 
est,  it  should  be  applied,  in  the  ab-  McDaniel  v.  Barnes,  5  Bush,  183 
sence  of  an  agreement  to  the  con-  Thomas  v.  Kelsey,  30  Barb.  268 
trary,  to  the  principal  Otherwise,  by  Blanton  v.  Rice,  5  T.  &  Mon.  253 
loaning  the  sum  thus  received,  he  Field  v.  Holland,  6  Cranch,  8 ;  Burks 
would,  in  effect,  compound  the  inter-  v.  Albert,  4  J.  J.  Marsh.  97 ;  Hammer 
est,  or  have  placed  at  interest  before  v.  Rochester,  2  id.  144 ;  Foster  v.  Mc- 
its  maturity  a  larger  sum  than  his  Graw,  64  Pa.  St  464 ;  Pattison  v. 
original  claim.  In  other  words,  he  Hull,  9  Cow.  747 ;  Dows  v.  More- 
would  receive  interest  on  the  maker's  wood,  10  Barb.  183 ;  Johnson's  Ap- 
money  as  well  as  his  own.  After  the  peal,  37  Pa.  St  268 ;  Pierce  v.  Sweet, 
principal  and  interest  ^both  become  83  id.  151 ;  Langdon  v.  Bowen,  46  V t 
due  it  would  be  otherwise.  The  court  512 ;  Wilcox  v.  Fairhaven  Bank,  7 
below,  we  think,  erred  in  applying  Allen,  270;  Hempfield  R  Co.  v. 
any  portion  of  the  payment  made  be-  Thomburg,  1  W.  Va.  261 ;  Gaston  v. 
fore  the  maturity  of  the  note  to  the  Barney,  11  Ohio  St  510 ;  Moss  v. 
extinguishment  of  interest,  but  should  Adams,  4  Ired.  Eq.  42;  Ransour 
have  appropriated  the  whole  of  the  v.  Thomas,  10  Ired.  L.  164 ;  State  v. 
payment  to  the  principal."  McEl-  Thomas,  11  id.  251 ;  Jenkins  v.  Beal, 
rath  V.  Dupuy,  2  La.  Ann.  520;  Fay  70  N.  C.  440;  Sprinkle  v.  Martin,  78 
V.  Lovejoy,  20  Wia  407.  id.  92 ;  Chester  v.  Wheelwright,  15 
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[423]  curity  ot  one  of  the  debts  is  by  a  surety,  a  general  pay- 
ment will  be  applied  to  the  debt  for  which  he  is  liable  that  he 
may  be  relieved.^  But  in  some  states  the  courts,  carrying  the 
rule  to  greater  length,  hold  that  the  application  will  be  made 
to  the  debt  which  bears  heaviest  upon  the  debtor,  and  apply 
a  general  payment  so  as  to  discharge  a  debt  for  which  he  has 
given  security  in  preference  to  an  unsecured  demand  in  order 
to  release  the  collateral.^ 

There  is  a  marked  conflict  of  decision  upon  this  point  relat- 
ing to  the  application  by  the  court  of  indefinite  payments, 
arising,  as  before  intimated,  from  the  diverse  judicial  assump- 
tions ;  on  the  one  hand  that  such  payments  are  as  a  general 
rule  to  be  applied  in  the  manner  most  beneficial  to  the  debtor, 
and  on  the  other,  that  they  are  to  be  applied  most  beneficially 
to  the  creditor.'  No  court,  however,  has  so  far  relied  upon 
[424]  either  assumption  as  to  resolve  all  questions  by  it.    As 

Conn.  562 ;  Boeley  v.  Porter,  4  J.  J.  1  McL  Ch.  160  (but  see  Gwinn  v.  Whit- 
Marsh.  621;  Gordon  v.  Hobart,  2  aker,  1  Har.  &  J.  754) ;  The  Antarctic, 
Story,  248;  Iteylor  v.  Talbot»  2  J.  J.  1  Sprague,  206;  Neal  v.  Allison,  50 
Marsh.  40 ;  Hillyer  v.  Vaughan,  1  id.  Miss.  175.  See  Thatcher  v.  Massey, 
583 ;  Sager  v.  Warley,  Rice  Ch,  (a  C.)  20  S.  G  642.  Payments  wUl  be  so 
26 ;  Heilbron  v.  Bissell,  1  Haiiey  Eq.  applied  as  to  save  a  debtor*s  home- 
480 ;  Gregory  v.  Forrester,  1  McCord  stead.  First  Nat  Bank  v,  Hollins- 
Ch.  818;  Smith  v.  Wood,  1  N.  J.  Bq.  worth,  78  Iowa,  575. 
74 ;  Jones  v.  Kilgore,  2  Rich.  Eq.  68 ;  'So  much  has  this  assumption  of 
Baine  v.  Williams,  10  Sm.  &  M.  118;  favoring  one  party  or  the  other  as  a 
McQuaide  v.  Stewart,  48  Pa.  St  198 ;  rule  entered  into  the  judgments  of  the 
Smith  V.  Brooke,  40  id.  147 ;  Plant-  courts,  that  it  has  been  a  convenient 
ere*  Bank  v.  Stockman,  1  Freeman's  resort  for  determining  incidental 
Oh.  502.  questions.  Thus  where  it  was  proved 

iPritchard  v.  Comer,  71  Ga.  18;  that  a  payment  was  made  in  a  certain 

Pearl  v.  Deacon,  1  De  G.  & .  J.  461 ;  year,  but  the  day  and  month  could 

Kinnaird  v.  Webster,  10  Ch.  Div.  189 ;  not  be  shown,  the  court  directed  the 

Berghaus  v.  Alter,  9  Watts,  886 ;  Ross  credit  to  be  given  as  of  the  last  day 

V.  McLauchlan,  7  Gratt  86 ;  Marry-  of  the  year,  a  day  most  favorable  to 

atts  V.  White,  2  Stark.  101 ;  Gard  v,  the   creditor.    Byers  v.  Fowler,  14 

Stevens,  12  Mich.  292 ;  Bridenbecker  Ark.  86.    See  Anderson  v.  Mason,  6 

V.  Lowell,  82  Barb.  9.  Dana,    217;    Bank   of   Portland   v. 

2Frazier  v.  Lanahan,  71  Md.  181;  Brown,  22  Me.  295. 

Griswold  v.  Onondaga  Ca  Savings  If  the  course  of  dealing  between 

Bank,  98  N.  T.  801 ;  Pattison  v.  Hull,  the  parties  indicates  an  understand- 

0  Cow.  747 ;  Dows  v.  Morewood,  10  ing  that  payments  are  to  be  applied 

Barb.  188 ;  Poindexter  v.  La  Roche,  in  the  way  most  beneficial   to  the 

7  Sm.  &  M.  699 ;  Dorsey  v.  Gassaway,  creditor  the  court  will  give  e£fect  to 

2  Har.  &  J.  402 ;  McTavish  v.  Carroll,  it    Gwin  v.  McLean,  62  Miss.  121. 
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before  stated,  neither  assumption,  apart  from  some  special 
ground,  is  founded  in  reason  or  principle.  Neither  party,  by 
reason  merely  of  being  debtor  or  creditor,  has  any  claim  to  be 
preferred ;  each  as  a  general  rule  has  had  an  election  to  ap- 
propriate the  payment,  and  each  having  waived  it  has  aji  equal 
claim  to  a  just  application  by  the  court.  The  rule  that  the 
debt  which  is  lea&t  secured  should  be  first  paid,  where  there 
are  no  special  circumstances,  stands  on  very  slight  preponder- 
ance of  equity.  The  most  that  can  be  said  for  it  was  said  by 
Marshall,  C.  J. :  "  It  being  equitable  that  the  whole  debt  should 
be  paid  it  cannot  be  inequitable  to  extinguish  first  those  debts 
for  which  the  security  is  most  precarious;" ^  and  it  is  not  sur- 
prising that  the  humane  consideration  of  relieving  the  debtor 
of  the  more  burdensome  debt  should  determine  the  applica- 
tion the  other  way.  But  the  rule  to  pay  first  the  debt  least 
secured  seems  to  be  supported  by  a  decided  weight  of  au- 
thority. 

There  is  also  considerable  contrariety  of  decision  upon  other 
points  relative  to  the  application  of  payments  by  the  court. 
The  cases  agree  that  an  indefinite  payment  is  to  be  applied  to 
the  oldest  debt,  where  no  other  rule  of  appropriation  conflicts ; 
but  it  often  occurs  that  another  and  sometimes  several  rules 
do  conflict.  Then  the  relative  force  of  the  conflicting  rules, 
and  the  particular  circumstances  must  control  the  application. 
That  rule  is  often  met  by  the  rule  that  the  least  secured  debt 
shall  be  first  paid.  Both  may  be  said  to  operate  in  favor  of 
the  creditor,  but  they  do  not  always  conduce  to  the  same  ap- 
plication. The  latter  is  paramount  when  no  circumstances 
exist  to  increase  the  force  of  the  other.  Where  the  secured 
and  unsecured  debts  are  by  mutual  consent  items  in  a  general 
account  current,  and  especially  if,  by  like  consent,  the  pay- 
ment is  also  credited  in  the  account,  the  rule  for  applying  the 
credit  to  the  oldest  items  prevails,  notwithstanding  the  partial 
security ;  ^  but  not  without  dissent.  Where  the  creditor's  se- 
curity consisted  in  retaining  title  to  the  property  sold,  and  the 
purchase-price  of  the  articles  so  conditionally  sold  constituted 
the  earliest  items  in  the  account,  and  the  payments  were,  by 
mutual  consent,  entered  as  credits  therein,  the  interest  [425] 

I  Field  v.  Holland,  6  Cranch,  a  ^Ante,  §  24a 
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of  the  purchaser  to  perfect  his  title  to  the  property  was 
deemed  to  preponderate  against  the  interest  of  the  creditor 
to  obtain  payment  of  his  unsecured,  rather  than  his  secured, 
claims;  and  the  concurrence  of  the  parties  in  making  the 
transaction  a  matter  of  account  evinced  their  intention  that 
the  payments  should  satisfy  the  charges  in  the  order  of  their 
entry  .^ 

Section  3. 

accord  and  satisfaction. 

.    §  246«  Deflnition.    A  claim  or  demand  may  be  satisfied  by 

the  party  liable  delivering,  paying  or  doing,  and  the  claimant 

accepting,  something  different  from  that  which  was  owing  or 

'  claimed,  if  they  so  agree.'  It  is  a  substituted  payment.  When 

1  Crompton  v.  Pratt»  105  Mass.  265.  ginia,  where  bond  debts  have  a  pref- 

In    Pointer   v.    Smith,    7   Heisk.  erence,  the  latter  debt  had  no  prior 

(Tenn.)   187,   A«,  a  Tennessean,   as  right  of  payment  out  of  the  assets  in 

agent,  hired   out   in   Alabama  the  Maryland. 

slaves  of  several  Tennesseans,  and  >  if  the  amount  due  is  unliquidated 
afterwards  received  in  Alabama  a  and  the  party  owing  it  makes  an 
part  of  the  hire,  without  any  appro-  offer  of  a  less  sum  in  settlement  and 
priation  at  the  time  by  either  agent  attaches  thereto  the  condition  that 
receiving  or  the  debtor  paying.  Held,  if  the  sum  is  taken  at  all  it  must  be 
that  the  law  of  Alabama  would  gov-  received  in  full  or  in  satisfaction^ 
ern  as  to  the  subsequent  appropria-  and  the  other  party  receives  it  with 
tion  of  the  payment ;  but  in  the  ab-  knowledge  of  the  condition,  he  takes 
sence  of  any  proof  as  to  the  law  of  it  subject  thereto,  and  it  operates  as 
thereof,  applicable  to  the  circum-  a  fuU  accord  and  satisfaction  not- 
stances,  the  debtor  could  not  make  withstanding  the  payee,  at  the  time 
a  subsequent  appropriation,  and  it  of  receiving  it,  declares  that  he  takes 
should  be  distributed  pro  rata,  it  in  satisfaction  pro  tanto  only. 
In  Smith  v.  Union  Bank  of  George-  McDaniels  v.  Bank,  29  Vt  280 ;  Pres- 
town,  5  Pet  518,  it  was  held  that  the  ton  v.  Grant,  34  id.  201 ;  BerdeU  v. 
right  of  priority  of  payment  among  Bissell,  6  Colo.  162 ;  McGlynn  v.  Bil- 
creditors  of  an  intestate  depends  on  lings,  16  Vt  829;  McDaniels  v.  Lap- 
the  law  of  the  place  where  the  assets  ham,  21  id  222 ;  Vermont  State  Bap- 
are  administered,  and  not  on  the  law  tist  Ck>nvention  v.  Ladd,  58  id.  95 ; 
of  the  place  of  the  contract,  or  of  the  Bull  v.  Bull,  84  Conn.  455 ;  Patten  v. 
domicile  of  the  deceased ;  and,  there-  Douglass,  44  id.  541. 
fore,  where  administration  was  taken  If  a  party  injured,  with  knowledge 
under  the  laws  of  Maryland  of  assets  of  all  the  facts,  demands  and  receives 
there,  where  all  debts  are  of  equal'  from  the  wrong-doer  a  sum  of  money 
dignity,  and  the  intestate  was  dom-  on  account  of  the  injury,  either  in 
iciled  and  owed  a  bond  debt  in  Vir-  whole  or  in  part,  it  is  presumed  that 
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such  agreement  is  executed  —  carried  fully  into  effect  —  the 
original  demand  is  canceled,  satisfied,  extinguished.  It  is  thus 
discharged  by  what  the  law  denominates  accord  and  satisfac- 
tion. It  is  a  discharge  of  the  former  obligation  or  liability  by 
receipt  of  a  new  consideration  mutually  agreed  upon. 

§  247.  Consideration.  For  the  purpose  of  support-  [426] 
ing  such  an  agreement  and  giving  it  effect,  the  law  treats  all 
considerations  which  have  value,  without  regard  to  the  extent 
of  that  value,  as  sufficient,  as  it  does  in  all  other  cases  of  con- 
tract ;  —  inadequacy  is  not  a  valid  objection ;  a  court  will  not 
consider  the  disparity,  if  there  is  any,  between  the  value  of 
the  liability  discharged  and  the  thing  done  or  promised,  which 
forms  the  consideration,  if  the  latter  is  of  some  value.* 

§  248.  Payment  of  part  of  a  debt  will  not  support  agree- 
ment to  discharge  the  whole.  Where  there  is  an  overdue 
money  demand,  liquidated  and  not  disputed,  and  a  part  only 
of  it  is  paid,  though  this  is  accepted  as  full  satisfaction,  there 
is  only  a  part  performance  of  the  obligation  in  kind;  the 
agreement  to  discharge  the  residue  is  void  for  want  of  con- 
sideration. All  claims  for  damages,  for  torts  committed,  or 
for  contracts  broken,  are  payable  in  money.  When  a  demand 
therefor  is  certain,  or  rendered  certain  by  agreement  or  ad- 
judication, and  is  no  longer  disputed,  it  cannot  be  satisfied 
with  any  less  amount  than  the  precise  sum  owing.  If  a  part 
is  paid  there  is  a  partial  performance  of  the  obligation  of  the 
party  liable,  and  no  more.  His  payment  is  only  a  discharge 
pro  tamio.  This  part  payment  may  have  been  induced  solely 
by  the  assurance  that  it  would  be  accepted  as  full  satisfaction, 
and  it  may  have  been  impossible  to  compel  payment ;  still, 

it  was  intended  as  a  full  recompense,  Very  v.  Levy,  18  How.  (XJ.  S.)  845 ; 

and  it  is  an  accord  and  satisfaction.  Hardman  v.  Bellhouse,  9  M.  &  W. 

Hinkle  v,  Minneapolis,  etc  Ry.  Ck).,  81  596 ;  Sibree  v.  Tripp,  15  id.  28 ;  Booth 

Minn.  484.    But  it  is  otherwise  if  the  v.  Smith,  8  Wend.  66 ;  Kellogg  v. 

party  in  fault  pays  money  vol unta-  Richards,    14   id.    116;  Steinman  v. 

rily  and  not  in  response  to  a  claim  Magnus,  11  East»  890 ;  Lewis  v.  Jones, 

made  by  the  other,  or  if  any  fact  4  R  &  C.  506 ;  Blinn  v.  Chester,  5 

gives  the  payment  the  character  of  Day,  860 ;  Webster  v.  Wyser,  1  Stew. 

a  gratuity.    Sobieski  v.  St  Paul  &  D.  184 ;  Davis  v.  Noaks,  8  J.  J.  Marsh. 

R.  Ca,  41  Minn.  169.  497 ;  Wood  v.  Roberts,  2  Stark.  417 ; 

1  Savage  v.  Everman,  70  Pa.  St  Boothby  v.  Sowden,  8  Camp.  175; 

815 ;  Hartman  v.  Danner,  74  id.  88 ;  Bradley  v.  Gregory,  2  id.  88a 
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the  party  paying  has  done  in  kind  only  what  he  was  under 
a  legal  obligation  to  do  in  respect  to  the  amount  paid,  and 
the  corresponding  amount  of  the  obligation  is  thereby  satis- 
fied, but  no  more ;  therefore  the  agreement  of  the  creditor  to 
discharge  the  residue  is  in  a  legal  sense  gratuitous  and  not 
binding.* 

[427]  The  actual  value  of  a  debt  or  demand  depends  on 
the  probability  of  voluntary  payment,  or  the  possibility  of  col- 
lection by  legal  process.    Where  a  debt  is  doubtful,  a  creditor 

1  Gurley  v.  Hiteshue,  5  Gill,  217 ;  St  477 ;  Carrington  v.  Crocker,  37 
Fitzgerjild  v.  Smith,  1  Ind.  310 ;  N.  Y.  386 ;  Cumber  v.  Wane,  1  Str. 
Markel  v.  Spitler,  28  id.  488 ;  Stone  426 ;  Sibree  v.  Tripp,  15  M.  &  W.  23 ; 
V.  Lewraan,  id.  97;  Dederick  v.  Fitch  v.  Sutton,  5  East,  230;  Pin- 
Leman,  0  Johna  333;  Johnston  v.  nelFs  Case,  5  Rep.  117;  Lynn  v. 
Brannan,  5  id.  268 ;  Harris  v.  Close,  Bruce,  2  H.  Bl.  317 ;  Tliomas  v. 
2  id.  448;  Seymour  v.  Minturn,  17  id.  Heathorn,  2  B.  &  G  477;  Mitchell 
169 :  Moss  v.  Shannon,  1  Hilt  175 ;  v.  Cragg,  10  M.  &  W.  367 ;  Skaife  v. 
White  V.  Jordan,  27  Me.  370;  Latapee  Jackson,  3  B.  &  C.  421 ;  Graves  v. 
V.  Pecholier,  2  Wash.  C,  C.  180;  Key,  3  R  &  Ad.  313 ;  Straton  v.  Ras- 
Warren  v.  Skinner,  20  Conn.  559;  tall,  2  T.  R.  866;  ChurchiU  v.  Bow- 
Jones  V.  Ricketts,  7  Md.  108 ;  Camp-  man,  39  Vt  518 ;  Hardey  v.  Coe,  5 
bell  V.  Booth,  8  Md.  107 ;  Curtiss  v.  Gill,  189 ;  Smith  v.  Bartholomew,  1 
Martin,  20  111.  575 ;  Donohue  v.  Wood-  Met  276 ;  Arnold  v.  Park,  8  Bush,  3 ; 
bury,  6Cush.l50;  Bryant  v.  Proctor,  Taylor  v.  Odd  Fellows*  Mut  Relief 
14  B.  Mon.  451 ;  Williams  v.  Lang-  Ass'n,  145  Mass.  134 :  Smith  v.  Chil- 
ford,  15  id.  566 ;  Conkling  v.  King.  10  ton,  84  Va.  840 ;  Martin  v.  Frantz, 
Barb.  372 ;  S.  C.  10  N.  Y.  440 ;  Keeler  127  Pa  St  889 ;  Hayes  v.  Massachu- 
V.  Salisbury,  33  N.  Y.  648 ;  Fellows  v.  setts  Mut  L.  Ins.  Ca,  125  111.  626 ; 
Stevens,  24  Wend.  299;  Howard  v.  Helling  v.  United  Order  of  Honor, 
Norton,  65  Barb.  161 ;  Bliss  v.  Swarts,  29  Mo.  App.  309 ;  Jaffray  v.  Davis, 
64  id.  215;  Harper  v.  Graham,  20  48  Hun.  500;  Emmittsburg  R  Co.  v. 
Ohio,  105 ;  Fell  v.  McHenry,  42  Pa.  Donoghue,  67  Md.  383 ;  St  Louis, 
St  41 ;  Pierson  v.  McCahill,  21  Cal.  etc.  R.  Ca  v.  Davis,  35  Kan.  464 ; 
122;  Bunge  v.  Koop,  5  Robt  1;  Foakes  v.  Beer,  9  App.  Caa  605; 
Hammond  v.  Christie,  id.  160 ;  Gaff-  a  C,  11  Q.  B.  Div.  221 ;  Eldred  v. 
ney  v.  Chapman,  4  id  275 ;  Irvine  v.  Peterson,  80  Iowa,  264. 
Millbank,  56  N.  Y.  635 ;  Hinckley  v.  In  Gordon  v.  Moore,  44  Ark.  349, 
Arey,  27  Me.  362;  Riley  v.  Kei*shan,  855,  it  is  held'*  that  an  agreement 
52  Ma  224 ;  Petei'son  v,  Wheeler,  45  by  a  creditor  to  accept  a  smaller 
id.  369 ;  Rose  v.  Hall,  26  Conn.  392 ;  sum  in  satisfaction  of  a  debt,  car- 
Bailey  V.  Day,  26  Me.  88 ;  Redfield  v.  ried  into  effect  by  the  receipt  of  the 
Holland  P.  Ina  Co.,  56  N.  Y.  854 ;  money,  and  the  execution  of  a  f or- 
Lewis  V.  Jones,  6  D.  &  R.  567 ;  S.  C,  mal  and  positive  release^  with  all 
4  B.  &  C.  513 ;  Gavin  v.  Annan,  2  other  acts  essential  to  an  absolute  re- 
Cal.  494 ;  Ogborn  v.  Hoffman,  52  linquishment  of  his  right,  is  a  valid 
Ind.  439 ;  Beardsley  v.  Davis,  52  and  irrevocable  act" 
Barb.  159;  Keen  v.  Vaughan,  48  Pa. 
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may  obtain  a  part  of  the  nominal  amount  by  discharging  the 
residue,  and  thus  realize  all  that  it  is  actually  worth,  and  per- 
haps more.  For  this  reason  the  rule  stated  has  been  regarded 
by  the  courts  as  only  a  technical  one ;  and  they  have  satisfied 
it  on  nice  distinctions.^ 

§  249.  Any  other  act  or  promise  which  is  a  new  consider- 
ation will  sufBce.  If  there  be  any  benefit  or  even  legal  [428] 
possibility  of  benefit '  to  the  creditor  thrown  in,  the  additional 
weight  will  turn  the  scale  and  render  the  consideration  sufiFi- 
cient  to  support  the  agreement.'  Payment  at  a  diflferent  place,* 
or  before  the  original  debt  is  due,*  is  sufficient.  So  if,  instead 
of  offering  payment  of  a  less  sum,  the  debtor  procures  a  third 
person  to  become  security,  either  by  engaging  his  personal 
credit  or  pledging  his  property  for  the  payment  of  a  smaller 

1  KeUogg  y .  Richards,  14  Wend,  payment  of  part  of  the  money  due  to 
116;  Smith  v.  Ballon,  1  R  L  406;  him  from  a  debtor  who  might  other- 
Harper  V.  Qraham,  20  Ohio,  105;  wise  keep  him  at  arm's  length,  or 
Brooks  V.  White,  2  Met  288;  Mc-  possibly  become  insolvent^  but  is 
Daniels  v.  Lapham,  21  Vt  222.  See  some  independent  benefit,  actual  or 
Weymouth  v.  Babcock,  42  Ma  44 ;  contingent,  of  a  kind  which  might  in 
Milliken  v.  Brown,  1  Rawle,  391 ;  law  be  a  good  and  valuable  consider- 
Lamb  v.  Goodwin,  10  Ired.  820 ;  Mc-  ation  for  any  other  sort  of  agree- 
Daniels  v.  Bank,  29  Vt  280 ;  Mathis  ment  not  under  seal."  Foakes  v. 
V.  Bxyson,  4  Jones'  L.  509.  Beer,  9  App.  Gas.  606  (1884). 

In  WoolfoUc  V.  McDowell,  9  Dana,  *  1  Smith  Lead.  Gas.  600 ;  Steinman 

268,  a  creditor  accepted  his  own  note  v.  Magnus,  2  Gamp.  124;  Bradley  v. 

outstanding  in  the  hands  of  a  third  Gregory,  id  888 ;  Wood  v.  Roberts,  2 

person,  in  satisfaction  of  a  larger  Stark.  417;  Boothby   v.  Sowden,   8 

amount  against  his  debtor,  but  worth  Gampi  175;  Sibree  v.  Tripp,  15  M.  & 

less  because  the  debtor  was  unable  W.  28;  Bidder  v.  Bridges,  87  Gh. 

to  pay  it  Judge  Marshall  said :  "  We  Div.  406. 

think  his  acceptance  is  sufBcient  to  ^  Jones  v.  Perkins,  29  Miss.  141; 
establish  the  adequacy  of  the  satis-  Smith  v.  Brown,  8  Hawks,  580 ;  Har- 
f action.  It  cannot  be  said  that  there  per  v.  Graham,  20  Ohio,  105 ;  Austin 
was  no  consideration  for  giving  up  v.  Dorwin,  21  Vt  89 ;  Spann  v.  Bait- 
any  part  of  the  debt  of  the  defend-  zell,  1  Fla.  802 ;  Arnold  v.  Park,  8 
ant  because  although  the  value  of  Bush,  8 ;  Milliken  v.  Brown,  1  Rawle, 
the  entire  consideration  given  can  be  891. 

measured,  there  is  no  measure  of  the  ^  Sonnenberg  v.  Riedel,  16  Minn, 

value  of  the  debt  which  the  defend-  88 ;  Goodnow  v.  Smith,  18  Pick.  414 ; 

ant  could  not  pay."  Brooks  v.  White,  2  Met  288 ;  Levy  v. 

2  "  What  IB  called  *  any  benefit,  or  Very,  12  Ark.  148 ;  Boyd  v.  Moats,  75 
even  any  legal  possibility  of  benefit'  Iowa,  151 ;  Schweider  v.  Lang,  29 
is  not  that  sort  of  benefit  which  a  Minn.  254. 

creditor  may   derive  from   getting 
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sum ;  *  or  the  payment  of  such  sum  by  a  third  person,  in  Ar- 
kansas ;  ^  or  if  the  debtor  alone  gives  negotiable  paper  for  a 
smaller  sum  to  satisfy  a  larger  debt  not  in  negotiable  form ;  * 
or  if  one  of  several  joint  debtors,  whether  in  partnership  or 
not,  does  so,  and  the  note  or  bill,  and  not  the  payment  of  it, 
is  accepted  as  satisfaction,  it  is  valid;  giving  such  security  is  a 
new  consideration,  for  it  may  be  more  advantageous  than  the 
debt  in  its  previous  form.*  Giving  notes  for  smaller  sums  than 
the  amount  of  the  indebtedness  which  was  represented  by  a 
single  note,  so  that  the  creditor  may  sue  on  them  in  justice's 
court,  is  a  sufficient  consideration.^  An  accord  and  satisfaction 
[429]  moving  from  a  stranger,  or  a  person  having  no  pecuniary 
interest  in  the  subject-matter,  if  accepted  in  discharge  of  the 
debt,  constitutes  a  good  defense  to  an  action  to  enforce  the 
liability  against  the  debtor.^    He  sufficiently  adopts  it  by  tak- 

1  Keeler  v.  Salisbury,  88  N.  Y.  648 ;  8.  100 ;  Ck>le  v.  Sackett»  1  ffill,  516 ; 
Brooks  V.  White,  3  Met  283 ;  Bab-  WaydeU  v.  Luer,  5  id.  448 ;  S.  C,  3 
cock  V.  Dill,  43  Barb.  577 ;  Le  Page  v.  Denio,  410 ;  Arnold  v.  Camp,  13 
McCrea,  1  Wend.  164 ;  Harrison  v.  Johns.  409 ;  Lodge  v.  Dicas,  3  R  & 
Close,  3  Johns.  448;  Seymour  v.  Min-  Aid.  611 ;  Pearson  v.  Thomason,  15 
turn,  17  id.  169 ;  Dederick  v.  Leman,  Ala,  700 ;  Russell  v.  Lytle,  6  Wend. 
9  id.  333 ;  Conkling  v.  King,  10  N.  Y.  390 ;  Barron  v.  Vandvert^  13  Ala  283 
440;  Welby  v.  Drake,  1  G  &  P.  557;  Webb  v.  Goldsmith,  3  Duer,  413 
Belshaw  v.  Bush,  11  C.  R  191 ;  James  Cartwright  v.  Cookej  3  R  &  Ad.  701 
y.  Isaacs,  13  id.  791 ;  Steinman  v.  Evans  v.  Powis,  1  Exch.  601 ;  Kinsler 
Magnus,  11  East,  390 ;  Watkimson  v.  v.  Pope,  5  Strobh.  136;  Evans  v. 
Inglesby,  5  John&  386 ;  Henderson  v.  Drummond,  4  Esp.  89 ;  Reed  v. 
Stobart,  5  Exch.  99 ;  Dias  v.  Wan-  White,  5  id.  133 ;  Lyth  v.  Ault»  7 
maker,  1  Sandf.  469;  Seymour  v.  Exch.  669;  Bedford  v.  Deakin,  2 
Goodrich,  80  Va.  803 ;  Bidder  v.  Stark.  17a  See  Ricketts  v.  Hall,  2 
Bridges,  87  Ch.  Div.  406;  Roberts  Bush,  349;  Keeler  v.  Salisbury,  37 
V.  Brandies,  44  Hun,  468 ;  Vamey  v.  Barb.  485 ;  S.  C,  83  N.  Y.  648 ;  Conk- 
Conery,  77  Me.  537 ;  Laboy  teaux  v.  ling  v.  King,  10  Barb.  373. 
Swigert,  103  Ind.  596.  See  Warburg  In  Bowker  v.  Harris,  30  Vt  435,  a 
v.  Wilcox,  7  Abb.  386.  wife's  note  was  held  sufScient  con- 

2  Gordon  v.  Moore,  44  Ark.  849 ;  sideration,  she  having  paid  it,  though 
Pettigrew  Machine  Ca  v.  Harmon,  it  was  void  when  made.  See,  also, 
45  id.  390.  Kirwan  v.  Kirwan,  4  Tyrwh.  491 ; 

3  Curlewis  v.  Clark,  8  Exch.  375 ;  Hart  v.  Alexander,  3  M.  &  W.  484 ; 
Cooper  V.  Parker,  15  C.  B.  835 ;  Sibree  Powles  v.  Page,  3  G  R  16. 

V.  Tripp,  15  M.  &  W.  38 ;  Goddard  v.  » In  re  Dixon,  3  McCrary,  556. 

O'Brien,  9  Q.  R  Div.  87.  «  Jones  v.  Broadhurst,  9  C.  B.  173 ; 

♦Thompson  V.  Percival,5R  &  Ad.  Leavitt  v.  Morrow,  6  Ohio  St  71; 

925 ;  Sheehy  v.  Mandeville,  6  Cranch,  Harrison  v.  Hicks,  1  Port  433 ;  Dan- 

253 ;  Mason  v.  Wickersham,  4  W.  &  id   v.  Hallenbeck,  19   Wend.    408 ; 
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ing  advantage  of  it  by  plea.^  There  must  be  something  re- 
ceived to  which  the  creditor  was  not  before  entitled.*  And  it 
must  possess  some  value  or  by  legal  possibility  be  of  benefit 
to  him.'  The  extent  of  the  value  is  not  material.*  Part  of 
a  claim  may  be  satisfied  by  withdrawal  of  the  defense  of 
infancy  to  the  residue.^  Suspension  or  abandonment  of  a  suit 
is  a  sufiFicient  consideration."  If  there  is  a  new  consideration 
of  some  value,  it  is  enough,  though  it  is  of  much  less  value 
than  the  debt  discharged.'  Where  a  debtor  pays  part  of  a 
debt  for  which  the  creditor  holds  a  note,  upon  an  agreement 
that  such  part  payment  shall  be  full  satisfaction,  and,  in  pur- 
suance of  such  agreement,  the  note  is  surrendered  or  canceled, 
the  transaction  will  amount  to  full  accord  and  satisfaction.^ 
The  surrender  is  equivalent  to  a  release.®  An  accord  and  sat- 
isfaction by  one  of  several  jointly  liable  is  a  discharge  of  all.*^ 
At  common  law  an  accord  and  satisfaction  to  one  of  two 
obligees  of  a  common  money  bond  was  good  because  they 
were  considered  as  having  a  joint  interest  in  the  debt,  with  its 
incident  of  survivorship,  and  the  satisfaction  to  one  of  them 

Clow  V.  Borst,  6  Johns.  37;  Stark  v.  »  Cooper  v.  Parker,  15  C.  R  822. 

Thompson,  8  Mon.  296 ;  Woolfolk  v.  •Smith  v.  Monteith,  18  M.  &  Y^. 

McDowell,  9  Dana,  268;  Belshaw  v.  427. 

Bush,  11  C.  R  191.  •  1  Smith's  Lead.  Cas.  pt  1,  *U5^ 

1  Belshaw  v.  Bush,  mpra;  Snyder  Kellogg  v.  Richards,  14  Wend.  116; 
V.  Pharo.  25  Fed.  Rep.  898 ;  Bennett  Jo'^es  v.  Bullitt,  2  Litt  49 ;  Brooks  v. 
V.  Hill,  14  R  I.  822.  White,  2  Met  283 ;  Harper  v.  Gra- 

2  Bryant  v.  Proctor,  14  R  Mon.  451 ;  ^ana*  20  Ohio,  105 ;  Boyd  v.  Hitch- 
Hethcoate  v.  Orookshanks,  2  T.  R  24 ;  cock,  20  Johns.  76 ;  Le  Page  v.  Mc- 
Harper  v.  Graham,  20  Ohio,  105;  Crea,  1  Wend.  164 ;  Sanders  v.  Branch 
Good  V.  Cheesman,  2  R  &  Ad.  328;  Bank,  13  Ala.  85a 

Fitchv.  Sutton,  5  East,  230;  Acker  V.  » Ellsworth  v.  Fogg,  35  Vt  855; 

Phoenix,    4    Paige,    305 ;    Common-  Draper  v.  Hitt»  43  Vt  489 ;  Beach  v. 

wealth  V.  MiUer,  5  Mon.  205 ;  Riley  v.  Endress,  51  Barb.  570. 

Kershan,  52  Mo.  224 ;  Rose  v.  Hall,  *  ^^ 

26  Conn.  892;  Bartlett  v.  Rogers,  8  WAtwood  v.  Brown,  72  Iowa,  723; 

Sawyer,  62.  Turner  v.  Hitchcock,  20  id.  310 ;  Metz 

SBlinn    v.    Chester,    5    Day,  360;  v.  Soule,  40  id.  286;  Long  v.  Long, 

Booth  V.  Smith,  8  Wend.  66 ;  Web-  57  id.  497 ;  Goss  v.  Ellison,  186  Mass. 

ster  V.  Wyser,  1  Stew.  184;  Keeler  v.  503;  Coonley  v.  Wood,  86  Hun,  559. 

Neal,  2  Watts,  424 ;  Davis  v.  Noaks,  The  discharge  of  a  party  not  shown 

3  J.  J.  Marsh.  494.    See  ante,  §  247 ;  to  be  a  wrong-doer  will  not  a£fect  the 

Foster  v.  Dawber,  6  Ezch.  839.  right  of  action  against  the  other  de- 

*Id. ;   Pinnel's  Case,  5  Rep.  117;  fendants.    Wardell  y.  McConnell,  25 

Andrew  v,  Boughey,  1  Dyer,  75a.  NeK  558. 
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of  the  full  amount  due  to  all  put  an  end  to  the  bond.*  But  in 
equity  the  general  rule  with  regard  to  money  lent  by  two  per- 
sons to  a  third  was  that  they  "s^fQVQ  prima  facie  regarded  as  ten- 
ants in  common  and  not  as  joint  tenants,  both  of  the  debt  and 
of  any  security  held  for  it.  "  Though  they  take  a  joint  se- 
curity, each  means  to  lend  his  own  money  and  to  take  back  his 
own." 2  This  is,  however,  but  a  presumption,  and  maybe  re- 
butted. The  accord  is  good  as  to  the  obligee  who  received 
his  share.' 

[430]  §  250.  Composition  with  creditors.  There  is  no  want 
of  consideration  in  agreements  for  composition  between  a 
debtor  and  two  or  more  of  his  creditors ;  for  the  engagement  of 
one  is  a  suflBicient  consideration  for  that  of  the  others.*  When  an 
unliquidated  or  disputed  demand  is  the  subject  of  accord,  and 
a  certain  sum  is  paid  and  accepted  as  full  satisfaction,  the  con- 
sideration is  manifest. 

§  261.  Compromise.  The  settlement  or  compromise  of  a 
disputed  or  doubtful  claim  is  a  good  consideration  for  a 
promise.*  The  claim  must  be  a  real  one  and  the  parties  must 
regard  their  rights  concerning  it  as  in  fact  or  in  law  doubtful, 
and  the  compromise  must  be  made  honafde.^    A  mere  state- 

1  Wallace  V.  Kelsall,  7  M.  &  W.  284  sBrookley  v.  Brockley,  123  Pa.  St 

2  Morley  v.  Bird,  8  Ves.  631 ;  Mat-  1 ;  Schaben  v.  Brunning,  74  Iowa, 
son  V.  Dennis,  10  Jur.  (N.  &)  461;  102;  Zimmer  v.  Becker,  66  Wia  527 
S.  a,  12  Week.  Rep.  926.  Stewart  v.  Ahrenfeldt,  4  Denio^  189 

» Steeds  V.  Steeds,  22  Q.  R  Div.  637.  Wehrum  v.  Kuhn,  61    N.  Y.  623 

^Pierson  v.  McCahill,  21  Cal.  122;  Hammond  v.  Christie,  5  Robt  160 

Fellows  V.  Stevens,  24  Wend.  292;  United  States  v.  Clyde,  13  WaU.  35 

Steinman  v.  Magnus,  11  East,  890;  United  States  v.  Child,  12  Wall.  232 

Keeler  v.  Salisbury,  33  N.  Y.  648;  United  States  v.  Justice,  14  Wall 

Way  V.  Langley,  15  Ohio  St  392 ;  535 ;  Brett  v.  Universalist  Society,  63 

Ricketts  v.  Hall,  2  Bush,  249 ;  Tuck-  Barb.  610. 

erman   v.    Newhall,  17  Mass.    681;  «Wahl  v.  Bamum,  116  N.  Y.  87; 

Diermeyer  v.  Hackman,  52  Ma  282 ;  Zoebisch  v.  Von  Minden,  120  id.  406 ; 

Reay  v.  Whyte,  3  Tyrwh.  596 ;  Boyd  Moon  v.  Martin,  122  Ind.  211 ;  Gilliam 

V.  Hind,  1  H.  &  N.  938 ;  Cutter  v.  v.  Alford,  69  Texas.  267 ;  Grandin  v. 

Reynolds,  8  B.  Mon.  596;  Boothby  v.  Grandin,  49  N.  J.   I*  608;  Cook  v. 

Sowden,  8  Camp.   174;   Bradley  v.  Wright*  1  R  &  S.  559;  Callisher  v. 

Gregory,  2  id.  383 ;  Wood  v.  Roberts,  Bischoflfscheim,  L.  R.  5  Q.  R  449 ; 

2  Stark.  417;  Cockshott  v.  Bennett,  2  Ockford  v.  Barrelli,  20  Week.   Rep. 

T.  R  765;  Hale  v.  Holmes,  8  Mich.  116;  Miles  v.  New  Zealand  A.  £.  Ca 

37 ;  Hartle  v.  Stahl,  27  Md.  157.    See  32  Ch.  Div.  266 ;  Demars  v.  Musser- 

Case  V.  GeiTish,  15  Pick.  49.  Sauntry  Land  Co.,  37  Minn.  418 ;  An- 
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ment  that  the  amount  of  a  claim  was  in  dispute  is  not  enough 
to  show  that  there  was  a  consideration  for  accepting  less  than 
was  due.^  Whether  the  compromise  amount  be  received  or  a 
promise  to  pay  it,  the  original  claim  is  extinguished  if  the 
parties  so  agree,  and  there  is  a  suflBicient  consideration.*  An 
adjustment  of  any  unliquidated  demand,  whether  in  dispute 
or  not,  stands  on  a  similar  principle.'  Stated  accounts  and 
settlements  are  treated  with  favor,  and  are  conclusive  unless 
there  is  proof  of  mistake  or  fraud.*  A  definite  sum  paid  [431] 
or  agreed  to  be  paid,  and  adopted  by  the  parties  as  an.  adjust- 
ment and  compensation  for  either  a  doubtful  and  disputed  de- 

thony  y.  Boyd,  15  R  L  495 ;  Headley  13  Wi&  889;  Metz  v.  Soule,  40  Iowa, 

V.  Hackley,  50  Mich.  4a  286 ;  Ogborn  v.  Hoff man,  52  Ind.  439 ; 

In  Miles  v.  New  Zealand  A.  E.  Ca,  RUey  v.  Kershan,  52  Ma  224 ;  Merry 

supra,  the  court  dissents  from  some  v.   Allen,  89  Iowa,    285 ;    Oates   v. 

observations  made  by  Lord  Esher,  M  Shutts,   7    Mich.   127 ;   Converse   v. 

R,  in  Ex  parte  Banner,  17  Ch.  Div.  Blumrich,   14  id.  109 ;   Mayhew    v. 

480,  490,  to  the  effect  that  it  was  not  Phoenix  Ina  Co.,  28  id.  105;  Hooper 

only  necessary  to  the  validity  of  a  v.    Hooper,    26  id.  435;   Bowen    v. 

settlement  that  the  plaintiff  believed  Lockwood,  id.  441 ;  Hull  v.  Swarth- 

he  had  a  good  cause  of  action,  but  out,  29  id.  249 ;  Campbell  v.  Skinner, 

that  the  circumstances  must  in  fact  80  id  82 ;  Reithmaier  v.  Beck  with, 

raise  some  doubt  whether  there  was  85  id.  100 ;  Neary  v.  Bostwick,  2  Hilt 

or  was  not  a  good  cause  of  action.  514 

1  Emmittsburg  R  Ca  v.  Donoghue,        '  Sanford  v.  Abrams,  24  Fla.  181 ; 

67  Md.  88a  Donohue  v.  Woodbury,  6  Cush.  148; 

It  was   observed   in  Edwards  v.  Bateman  v.   Daniels,  5  Blackf.   71; 

Baugh,  11  M  &  W.  641 :    «  The  dec-  Harris  v.  Story,  2  R  D.  Smith,  363 ; 

laration  alleges  that  certain  disputes  Longridge  v.  Dorville,  5  B.  &  Aid. 

and  controversies  were  pending  be-  117;  Watters  v.  Smith,  2  R  &  Ad. 

tween  the  plaintiff  and  the  defend-  889;  Hajgh  v.  Brooks,  10  A.  &  E. 

ant  whether  the  defendant  was  in-  809 ;  Wilkinson  v.  Byers,  1  id.  106 ; 

debted  to  the  plaintiff  in  a  certain  Wright  v.  Acres,  6  id.  726 ;  Atlee  v. 

sum  of  money.    There  is  nothing  in  Backhouse,  8  M  &  W.  688 ;  Sibree  v. 

the  use  of  the  word  *  controversy '  to  Tripp,  15  id  23 ;  Llewellyn  v.  Llewel- 

render  this  a  good  allegation  of  con-  lyn,  8  DowL  &  L.  818 ;  Allis  v.  Bill- 

sideration.    The  controversy  merely  ing,  2  Cush.  19 ;  Durham  v.  Wadling- 

is  that  the  plaintiff  claims  the  debt  ton,  2  Strobh.  Eq.  258;  Abbott  v. 

and  the  other  denies  it"  Wilmot,  22  Vt  437;  Ellis  v.  Bitzer, 

^Grandin  v.  Grandin,  49  N.  J.  L  2  Ohio,  295. 
508 ;  Kome  v.  Kome,  80  W.  Va.  1 ;       *  Id ;  WUde  v.  Jenkins,  4  Paige, 

Tuttle  V.  Tuttle^  12  Met  551 ;  Peace  481 ;  Lockwood  v.  Thorne,  11  N.  Y. 

V.  Stennet  4  J.  J.  Marsh.  449;  Jones  170;  Pulliam  v.  Booth,  21  Ark.  420. 

V.  BulUtt,  2  Litt  49;  Reid  v.  Hib-  See  Purtel  v.  Morehead,  2  Dev.  & 

bard,  6  Wis.  175 ;  Pulling  v.  Super-  Bat  289. 
visors,  8  Wia  887 ;  Calkins  v.  State, 
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mand,  or  one  which  is  uncertain  and  unliquidated,  constitutes 
a  sufficient  consideration  for  the  discharge  of  such  original 
demand.  And  upon  such  adjustment,  by  which  a  definite 
sum,  paid  or  to  be  paid,  is  substituted  for  the  claim  as  it  for- 
merly existed,  the  latter  is  extinguished  on  the  principle  of  ac- 
cord and  satisfaction.^ 

Where  money  is  due  and  there  is  an  agreement  to  accept 
something  else  in  lieu  of  it,  and  that  something  else  is  deliv- 
ered and  accepted,  the  agreement  cannot  be  said  to  be  with- 
out consideration,  though  the  thing  so  delivered  and  accepted 
is  of  less  value  than  the  nominal  amount  of  the  debt.  Any- 
thing of  legal  value,  whether  a  chose  in  possession  or  in  ac- 
tion, actually  received  in  full  satisfaction  of  a  debt  is  good  for 
that  effect.^  Nor  is  the  adequacy  of  the  consideration  affected 
because  the  value  of  the  collateral  thing  received  in  satisfac- 
tion was  fixed  by  agreement  of  the  parties  at  a  less  sum  than 
the  amount  of  the  debt.  Thus,  where  a  larger  sum  than  $750 
was  owing  and  actually  due  in  money,  an  agreement  to  re- 
ceive $750  worth  of  salt  and  the  actual  reception  of  it  in  dis- 
charge of  the  whole  debt  was  held  to  have  that  effect.'  The 
right  to  compromise  a  suit  may  be  exercised  by  the  person 
who  is  authorized  to  bring  it  in  the  first  instance,*  and  a  com- 

1  The  satisfaction  of  a  cause  of  ac-  359 ;  Watkinson  v.  Inglesby,  6  Johns, 
tion  for  personal  injliry  made  by  the  886 ;  Eaton  v.  Lincoln,  18  Mass.  424 ; 
person  injured  bars  his  representa-  Musgrove  v.  Qibbs,  1  DalL  216 ;  Ar- 
lives  after  his  death  from  asserting  nold  v.  Post,  8  Bush,  8 ;  Churchill  v. 
any  claim  because  of  the  act  of  neg-  Bowman,  89  Vt  518 ;  Gavin  v.  Annan, 
ligence  for  which  satisfaction  was  2  CaL  494. 

mada  Read  v.  Great  Eastern  Ry.  *  Jones  v.  Bullitt,  2  Litt  49 ;  Wool- 
Co.,  L.  R  3  Q.  R  355 ;  Dibble  v.  New  folk  v.  McDowell,  9  Dana,  268 ;  Gaflf- 
York  &  E.  R  Co.,  25  Barb.  18a  ney  v.  Chapman,  4  Robt  275.    But 

2  1  Smith's  Lead.  Cases,  pt.  1,  445 ;  see  Howard  v.  Norton,  65  Barb.  161. 
Jones  T.  Bullitt,  2  Litt  49 ;  Brooks  v.  In  Platte  v.  Walrath,  Hill  &  Denio, 
White,  2  Met  283 ;  New  York  State  59,  it  was  held  that  giving  a  mort- 
Bank  v.  Fletcher,  5  Wend.  85 ;  Fris-  gage  for  a  debt,  less  a  certain  deduc- 
bie  T.  Lamed,  21  id.  451 ;  Bullen  tion  agreed  to  be  made  in  considera- 
v.  McGillicuddy,  2  Dana,  90 ;  Pope  v.  tion  of  the  security,  is  not  payment 
Tunstall.  2  Ark.  209 ;  Booth  v.  Smith,  of  the  debt  so  that  a  note  subse- 
3  Wend.  66;  Boyd  v.  Hitchcock,  20  quently  given  for  the  sum  deducted 
Johna  76;  Le  Page  v.  McCrea,  1  will  be  deemed  without  considera- 
Wend.  164 ;  Kellogg  v.  Richards,  14  tion. 

id.  116 ;  Sanders  v.  Branch  Bank,  13  *  Stephens  v.  NashviUe^  eta  Ry.,  10 
Ala.  353 ;  Blinn  v.  Chester,  5  Day,    Lea  (Tenn.),  44a 
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promise  made  by  one  plaintiflf  will  bind  his  co-plaintiffs  if  it 
appears  that  the  amount  paid  was  received  as  full  satisfaction 
for  the  whole  injury.* 

§  252.  Agreement  must  be  executed.  The  agreement  [432] 
or  accord  must  be  executed.'  But  if  the  agreed  satisfaction 
consists  of  an  agreement  rather  than  the  performance  of  it,  the 
accord  is  executed  when  the  agreement  which  is  the  consider- 
ation of  the  discharge  is  entered  into,  whether  it  is  ever  per- 
formed or  not.'  Formerlv  to  a  bond,  accord  and  satisfaction 
could  be  pleaded  by  deed  only,  for  an  obligation  under  seal 
could  not  be  discharged  but  by  an  instrument  of  equal  dig- 
nitv.*  But  this  rule  is  not  now  followed  if  there  has  been 
actual  performance.' 

.  §  252a.  Rescission  or  exoneration  before  breach.  Kescis- 
sion  of  an  executory  contract,  or  exoneration  before  breach, 
is  not  accord  and  satisfaction.'    After  breach,  however,  when 

1  Pogel    V.   MeUke,    60  Wis.  248 ;  Abrams,  24  Fla.  181 ;  Hoxsie  v.  Em- 
Ellis  v.  Esson,  60  id.  138.  pire  Lumber  Ca,  41  Minn.  548 ;  John- 

<Heani  v.  Kiefe,  88  P&  St  147;  son  v.  Hant»  81  Ky.  821;  Schlitz  t. 

y^iUiams  v.  Stanton,  1    Root,  426 ;  Meyer,  61  Wis.  418 ;  Fink  v.  Joseph, 

Pope  V.  Tunstall,  2  Ark.  209 ;  Hall  t.  2  New  Mex.  18a 

Smith,  10  Iowa,  48 ;  Flack  v.  Garland,  >  Woodward  v.  MUes,  24  N.  H.  289 ; 

8  Md.  191 ;  Woodward  v.  Miles,  24  Watkinson  v.  Inglesby,  5  Johns.  386 ; 

N.  H.  289;  Ck>it  v.  Houston,  8  Johns.  Eaton  v.  Lincoln,  13  Mass.  424;  Sea- 

Cas.  243 ;  Watkinson  v.  Inglesby,  6  man  v.  Haskins,  2  Johna  Gas.  195 ; 

John&  886 ;  RusseU  v.  Lytle,  6  Wend.  Heaton  v.  Angler,  7  N.  H.  897 ;  Good 

890;  Bank  v.  De  Grauw,  23  Wend.  v.  Cheesman,  2  R  A;  Ad.  828;  Reeves 

842 ;  Peytoe's  Case,  9  Ck).  79 ;  Walker  v.  Heame,  1  M.  &  W.  323 ;  Buttigieg 

V.  Seaborne,  1  Taunt  526;  Fitch  v.  v.  Booker,  9  C.  R  689;  Kromer  v. 

Sutton,  6  East,  280;  Tuckerman  v.  Heim,  75  N.  Y.  574 ;  McCreery  v.  Day, 

Newhall,  17  Mass.  581;  Tilton  v.  Al-  119  id.  1;   Bennett  v.  Hill,  14  R  L 

oott,  16  BarU  599;  Spruneberger  v.  482. 

Dentler,  4  Watts,  126 ;  Rising  v.  Pat-  *  Levy  v.  Very,  12  Ark.  148 ;  Ligon 

terson,  5   Whart    816 ;    Daniels    v.  v.  Dunn,  6  Ired.  ISa 

Hatch,  21  N.  J.  L.  391 ;  Bayley  v.  Ho-  »  McCreery  v.  Day,  119  N.  Y.  1 ; 

man,  8  Bing.  N.  C.  915 ;  Allies  v.  Capital  City  Mut  F.  Ina  Co.  v.  Det- 

Probyn,  5  Tyrwh.  1079;  Edwards  v.  wiler,  28  111.  Appi  656;  Hastings  v. 

Chapman,  1  M.  &  W.  281 ;  Colling-  Lovejoy,  140  Mass.  261. 

bourne  v.  Mantell,  5  id.  292 ;  Gabriel  •  Barelli  v.  O'Conner,  6  Ala.  617.  It 

V.  Dresser,  15  C.  R  622 ;  Brown  v.  Per-  is  said  to  be  a  general  rule  of  law 

kins,  1  Hare,  564;  Lawrence  V.Woods,  that  a  simple  contract  may  before 

4  Bosw.  854 ;  Holton  v.  Noble,  83  CaL  breach  be  waived  or  discharged  with- 

7 ;  Gulf,  etc.  Ry.  Ca  v.  Gordon,  70  out  deed  and  without  consideration ; 

Texas,  80 ;  Burgess  v.  Dennison  Paper  but  after  breach  there  can  be  no  dis- 

Manufi  Ca,  79  Mei  266 ;  Sanford  v.  charge  except  by  deed  or  upon  suffl- 
Vol.  I— 88 
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the  domand  becomes  due  for  damages,  whatever  may  bo  the 
[433]  grade  of  the  contract  which  is  broken,  it  may  be  satis- 
fied by  matter  inpais^  and  is  subject  to  the  defense  of  accord 
and  satisfaction.  That  is  a  good  defense  to  an  action  for 
breach  of  covenant.*  And  the  modern  doctrine  is  that  it  is 
good  to  an  action  on  a  judgment.' 

cient  consideration.    Byles  on  BiUs,  paugh,  t3   John&  87;    Sejrmour  v. 

168.    See  Foster  v.  Dawber,  6  Exch.  l^fintum,  17  id.  169 ;  Foster  v.  Daw- 

838 ;  Dobeon  v.  Espei,  2  H.  &  N.  79.  ber,  6  Exch.  839 ;  King  v.  GiUett;  7 

This  is  doubtless  true  of  contracts  mut-  I^L  &  W.  55 ;  Langden  v.  Stukes,  Cra 

ually  executory.    In  such  contracts  Car.  SSdL 

mutual  waiver  is  a  rescission.  See  1  The  technica]  distinction  between 
Smith's  Lead.  Gas.  *465.  If  the  con-  a  satisfaction  before  or  after  the 
sideration  be  executed  on  one  side,  breach  is  disregarded,  and  a  new 
the  executory  obligation  of  the  other  parol  agreement  followed  by  its  act- 
party  founded  thereon  cannot  be  ual  performance,  whether  made  or 
waived  without  consideration,  or  executed  before  or  after  the  breach, 
such  act  of  renunciation  as  would  is  a  good  accord  and  satisfaction  of 
amount  to  a  release;  unless  it  has  been  a  covenant  McCreery  v.  Day,  119 
acted  upon.  See  upon  this  general  N.  Y.  1,  and  cases  cited ;  Hastings  v. 
subject,  Blood  v.  Enos,  13  Vt  625;  Lovejoy,  140  Mass.  261. 
Johnson  v.  Reed,  9  Mass.  78 ;  Rogers  ^  Payne  v.  Bamet,  3  A.  K.  Marsh. 
V.  Atkinson,  1  Ga.  13;  Richardson  v.  813;  Strang  v.  Holmes,  7  Cow.  224; 
Cooper,  25  Me.  450;  Cuff  v.  Penn,  1  Keeler  v.  Salisbury,  88  N.  Y.  648; 
M.  &a  21;  Goss  v.  Nugent,  5B.  &  United  States  v.  Howell,  4  Wash. 
Ad.  58;  Cummings  v.  Arnold,  8  Met  C.  C.  620. 

486;  Weld  V.  Nichols,  17  Pick.  538;        « Savage  v.  Everman,  70  Pa.  St 

Ward  V.  Walton,  4  Ind.  75 ;  Low  v.  815 ;  Jones  v.  Ransom,  8  Ind.  827 ; 

Forbes,  18  HL  568 ;  Crowley  v.  Vitty,  Reid  v.  Hibbard,  6  Wis.  175 ;  Farm- 

7  Exch.  822;  Grafton  Bank  v.  Wood-  ers'  Bank  v.  Groves,  12  How.  (U.  &) 

ward,  5  N.  H.  99;  Payne  ▼.  New  61;  McCuUough  v.  Franklin  Coal  Ca, 

South  Wales  Coal  Co.,  10  Exch.  291 ;  21  Md.  256 ;  CampbeU  v.  Booth,  8  Md. 

Kellogg  V.  Olmsted,   28   Barb.  96;  107;  Le  Page  v.  McCrea,  1  Wend. 

Hunt  V.  Barfield,  19  Ala.  117  ;*  Thurs-  164 ;  Brown  v.  Feeter,  7  id.  801 ;  Evans 

ton  V.  Ludwig,  6  Ohio  St  1 ;  Adams  v.  Wells,  22  id.  824^  841 ;  La  Farge  v. 

V.  Nichols,  19  Pick.  275;  McKee  v.  Herter,  11  Barb.  159;  Boyd  v.  Hitch- 

MiUer,  4  Blackf.  222;  Han-ison  v.  cock,   20  Johna  76;   Witherby   v. 

Close,  2  John&  448;  Sard  v.  Rhodes,  Mann,  11  id.  518;  Baum  y,  Buntyn, 

1  M:  &  W.  155;  Crawford  y.  MiUs-  62  Misa  la 
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Section  4 

§  263.  Definition.  A  release  of  a  chose  in  action  is  an  im- 
mediate technical  discharge  of  it  by  deed.^  It  operates  di- 
rectly upon  the  demand  to  extinguish  it,  and  must  be  pleaded 
as  a  release.'  But  a  release  implies  a  consideration,  and  there- 
fore the  demand  is  inferentially  satisfied.'  The  cancelment  of 
a  released  demand,  however,  is  not  the  consequence  of  the 
supposed  satisfaction,  but  the  direct  effect  of  the  release.  The 
release  is  not  merely  evidence  of  the  extinguishment,  but  is 
itself  the  extinguisher.*  Though  it  recites  only  a  nominal 
consideration,*  or,  under  recent  statutes  allowing  the  consid- 
eration of  sealed  instruments  to  be  inquired  into,  it  is  [434] 
proved  to  be  only  nominal,  the  release  will  still  operate  to 
extinguish  the  claim  to  which  it  relates." 

§  254.  Differs  from  accord  and  satisfaction.  A  seal  is  not 
necessary  to  render  a  release  and  discharge  of  a  liability  ef- 
fectual if  the  agreement  embraces  the  demand  and  is  upon  a 
sufficient  consideration.  It  can  operate  to  extinguish  the  de- 
mand by  way  of  accord  and  satisfaction,^  and  in  this  form  a 
debtor  may  avail  himself  of  a  release  made  by  an  agent  in  his 
own  name.®    A  mere  receipt  may  have  such  an  effect ;  but  it 

1 A  parol  release  of  a  money  judg-  *  McCrea  ▼.  Purmort,  16  Wend.  460, 

ment  in  consideration  of  the  receipt  474 

of  a  less  sum  than  it  calls  for  is  in-  ^  Wilt  v.  Franklin,  1  Bin.  502 ;  Morse 

valid,  though  the  release  be  indorsed  v.  Shattuck,  4  N.  H.  229 ;  Gully  v. 

upon  the   execution    issued  in  the  Grubbs,  1  J.  J.  Marsh.  887 ;  Maclary 

original  action.    Weber  v.  Couch,  184  v.  Reznor,  8  Del.  Ch.  446. 

Mass.  26.  « Stearns  v.  Tappen,  5  Duer,  294. 

Voluntary  declarations  by  a  cred-  See  Davis  v.  Bowker,  2  Nev.  487 ; 

itor  of   an  intention   to   release   a  Green  v.  Langdon,  28  Mich.  222. 

debtor  unless  accompanied  by  some  A  cause  of  action  may  be  released 

act  which  amounts  to  a  release  at  upon  a  consideration  coming  from  a 

law  will  not  operate  as  an  equitable  third  person.    Compton  v.  EHliott,  48 

release.    Irwin  v.  Johnson,  86  N.  J.  N.  Y.  Super.  Ct  211. 

£q.  847,  overruling  Leddel  v.  Starr,  ?  Farmers*  Bank  v.  Blair,  44  Barb. 

20  id.  274  641 ;  Corbett  v.  Lucas,  4  McCord,  828 ; 

2  <:k>rbett  v.  Lucas,  4  McCord,  82a  Coon  v.  Knap,  8  N.  Y.  402 ;  Lewiston 

'Warner  v.  Durham,  &ill  &  Denia  v.  Junction  R  Ca,  7  Ind.  597. 

206 ;  Matthews  v.  Chicopee  Manuf.  ^  Evans  v.  Wells»  22  Wend.  824 
Ca,   8    Robt    711;    McAllester  *t. 
Sprague^  84  Me.  296. 
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is  only  prima  facie  evidence  of  payment.*  In  Connecticut  a 
receipt  approximates  in  its  effect  to  a  release.*  The  general 
rule,  however,  is  that  a  mere  receipt  is  but  evidence  of  the 
payment  which  it  states,  and  is  open  to  contradiction.'  A  re- 
lease not  under  seal,  and  without  consideration,  is  void.*  Nor 
w^ill  equity  compel  a  creditor  to  aflSx  a  seal  to  a  release  not 
founded  on  a  consideration,  even  upon  an  averment  that  the 
seal  was  omitted  by  mistake.* 

§  255.  Constraction.  Extrinsic  proof  is  not  allowed  to 
restrict  a  release  of  all  demands,  by  showing  it  was  not  in- 
tended to  cover  particular  ones  within  its  terms.*  A  release 
may  extinguish  a  particular  demand,  although  it  was  not  in 
the  minds  of  the  parties  at  the  time  of  its  execution.  It  will 
be  held  to  embrace  demands  which  are  within  its  terms, 
[435]  whether  contemplated  or  not."  In  construing  releases, 
however,  general  words,  and  even  those  the  most  comprehen- 
sive, may  be  limited  to  particular  demands,  where  it  appears 
by  the  consideration,  the  recitals  and  the  nature  and  circum- 
stances of  the  demands,  to  one  or  more  of  which  it  is  proposed 
to  apply  the  release,  that  such  restriction  was  intended  by  the 
parties.^  And  even  where  the  word  release  is  used,  and  the 
instrument  is  under  seal,  if  it  be  apparent  from  the  whole  of 
it  and  the  circumstances  of  the  case  that  the  parties  did  not 
intend  a  release,  such  intention  as  may  appear  will  prevail, 

1  Thompson  v.  Fausate,  1  Pet  C.  G  7  Pick.  244;  West  Boylston  Manuf. 

182;  Mose  v.  Miller,  1  Wash.  (Va.)  Ca    v.    Searle,  15  id.  225;  Rice  v. 

328.  Woods,  21  id.  80.    See  Van  Brunt  v. 

2Hurd  V.  Blackman,19  Ck)nn.  177;  Van  Brunt,  3  Edw.  Ch.  14;  Hoes  v. 

Bishop  V.  Perkins,  id.  800;  Tucker  v.  Van  Hoesen,  1  Barb.  Ch.  879. 

Baldwin,  18  id.  186 ;  Bonnell v.  Cham-  'Hyde  v.  Baldwin,  17  Pick.  807. 

berlin,  26  id.  487.  8Rich  ▼.  Lord,  18  Pick.  322. 

3  Danziger  v.  Hoyt,  46  Hun,  270 ;  A  release  will  be  consti-ued  from 

Coon  V.  Knap,  8  N.  Y.  402 ;  Egleston  the  standpoint  occupied  by  the  par- 

Y.  Knickerbacker,  6  Barb.  458 ;  Hous-  ties  to  it  when  it  was  executed ;  in 

ton  V.  Shindler,  11  id.  36 ;  White  v.  order  to  do  this  extrinsic  evidence  is 

Parker,  8  id.  48w  admissible  to  show  the  circumstances 

^  Crawford  v.  Millspaugh,  13  Johns,  then  existing,  and  the  nature  of  the 

87 ;  Seymour  v.  Minturn,  17  id.  169 ;  transaction.    The  words  used  must 

Dewey  v.  Derby,  20  id.  462 ;  Barnard  not  be  added  to  or  taken  from.  Rowe 

V.  Darling,  11  Wend.  2a  v.  Rand,  111  Ind.  206.  If  only  general 

s  Jackson  v.  Stackhouse,  1    Cow.  words  are  used  the  instrument  will 

122.  be  construed  most  Qtrongly-  against 

^  Deland  v.  Amesbury  Manuf.  Ca,  its  maker.    Ibid. 
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and  the  instrument  may  be  construed  simply  as  an  agreement 
not  to.  charge  the  person  to  whom  it  is  executed.*  A  release 
of  all  claims  for  damages  by  reason  of  the  construction  of  a 
railroad  upon  the  lands  of  the  releasor  cuts  off  his  right  and 
any  right  of  his  lessee  or  grantee  to  recover  for  injuries  re- 
sulting from  the  careful  and  skilful  construction  of  the  road, 
and  carries  with  it  to  the  company  the  right  to  do  all  inci- 
dental acts  essential  to  the  enjoyment  of  the  right  granted.'^ 
A  covenant  to  discontinue  a  pending  action  at  law  and  to  re- 
lease all  claim  or  right  of  action  for  present  or  future  dam- 
ages arising  from  a  specified  cause  bars  all  judicial  proceedings 
for  that  cause  —  a  suit  for  an  injunction  as  well  as  an  action 
for  damages.'  In  determining  the  scope  to  be  given  a  release 
the  consideration  for  it  will  have  great  influence ;  if  that  is 
nominal  or  small  as  compared  wi|h  the  rights  surrendered, 
and  the  generality  of  the  language  used  indicates  that  it  af- 
fects rights  of  which  the  party  who  executed  it  was  ignorant, 
equity  will  restrict  its  effect  to  that  intended.*  The  obligation 
imposed  upon  a  railroad  company  to  fence  its  road  cannot  be 
got  rid  of  by  any  release  it  may  obtain  from  the  owner  of 
the  land  over  which  the  road  is  constructed.' 

§  256.  Who  may  execute.  A  release  will  be  effectual  to 
discharge  a  debt  or  liability  within  its  terms,  although  it  is 
not  executed  by  all  in  whom  the  right  of  action  is  vested, 
and  though  it  is  to  only  one  of  several  persons  jointly  liable. 
Where  several  must  join  as  plaintiffs  in  bringing  an  action  a 
release  of  the  cause  of  action  by  one  of  them  is  a  bar.*    One 

1  Solly  V.  Forbes,  2  Brod  &  Bing.  Ma  888 ;  Lusted  y.  Chicago  &  N.  R 
46 ;  1  Par.  on  Cont  28.  See  Jackson  Ca,  71  Wis.  391 ;  Kirchner  v.  New 
▼.  Stackhouse,  1  Cow.  122;  Mclntyre    Home  a  M.  Ca,  59  Hun,  186. 

V.  Williamson,  1  Edw.  84 ;  Kirby  v.  » Cincinnati,  etc.  R  Ca  v.  Hildreth, 

Turner,    Hopk.    809 ;    Matthews   v.  77  Ind.  504. 

Chicopee  Manuf.  Ca,  8  Robt  711.  ^Osbom  v.  Martha's  Vineyard  R 

2  Burrow  v.  Terre  Haute  &  L.  R  Co.,  140  Mass.  649;  Pattison  v.  Skill- 
Ca,  107  Ind.  482 ;  Hoffeditz  v.  Rail-  man,  48  N.  J.  Eq.  892 ;  Wallace  v. 
way  Ca,  129  Pa.  St  264;  Updegrove  Kelsall,  7  M.  &  W.  264;  Clark  v. 
V.  Pennsylvania,  etc.  R  Ca,  182  id. .  Dinsmore,  5  N.  H.  186 ;  Kimball  v. 
540.  Compare  St  Louis,  eta  R  Ca  Wilson,  8  id.  96 ;  Austin  v.  Hall,  18 
V.  Hurst,  25  III  App.  98.  Johns.  286 ;  Decker  v.  Livingston,  15 

>Kennerty  v.  Etiwan   Phosphate    id.  479;  Sherman  v.  Ballou,  8  Cow. 

Co.,  17  &  G  411.  304;  Pierson  v.  Hooker,  8  Johns.  68; 

« Blair  v.  Chicago  &  A.  R  Ca,  89    Napier  v.  McLeod,    9   Wend    120 ; 
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partner  may,  without  being  specially  authorized  thereto,  bind 
his  firm  by  a  sealed  release  of  a  partnership  claim.'  The  right 
to  execute  a  release  cannot  be  exercised  to  the  detriment  of 
third  persons.  If  a  grantee  by  a  covenant  in  a  deed  has 
assumed  the  payment  of  a  mortgage  upon  the  premises,  the 
grantor  cannot,  after  the  mortgagee  has  accepted  the  grantee 
as  his  security,  and  without  the  mortgagee's  assent,  release 
the  grantee.'  The  person  who  is  entitled  to  the  damages  re- 
sulting from  the  death  of  another  may  release  the  right  of 
action  therefor.* 

§  257.  Effect  when  executed  by  or  to  one  of  seyeral 
claiming  or  liable.  One  of  several  joint  creditors  may  re- 
ceive payment  or  satisfaction  and  discharge  the  entire  obliga- 
tion, and  the  others  will  be  bound.*  But  the  case  must  be 
[436]  free  from  fraud  on  %he  co-creditors  who  do  not  join.' 
Where,  however,  the  release  on  its  face  purports  to  be  a  satis- 
faction of  only  the  portion  of  the  debt  or  claim  belonging  to 
the  party  executing  it,  it  will  have  effect  only  to  that  extent. 
The  demand  will  then  be  deemed  severed  with  the  debtor's 
consent,  and  a  separate  action  may  be  brought  for  the  residue 
by  the  creditors  entitled  thereto.* ,  A  release  by  the  nominal 

Bulkley  v.  Dayton,  14  Johns.  387;  not  foUow  that  a  recovery  in  equity, 

Murray  v.  Blatchford,  1  Wend.  58a  where  no  such  joinder  is  -necessary, 

See  Gi-am  v.  Cadwell,  5  Cow.  489;  may  not  be  had.    See  Emerson  v. 

Bruen  v.  Marquand,  17  Johns.  58 ;  Baylies,  19  Pick.  55 ;  8  Par.  on  Cont 

Halsey  v.  Fairbanks,  4  Mason,  206 ;  617  and  note. 

Wiggin  V.  Tudor,  23  Pick.  434 ;  Wil-  « In  Holland  v.  Weld,  4  Me.   2I>5, 

kinson  v.  Lindo,  7  M.  &  W.  81 ;  Gib-  there  was  a  contract  by  one  with 

son  V.  Winter,  5  B.  &  Ad.  96.  four   persons  that   he  would  clear 

1  Allen  V.  Cheever,  61  N.  H.  32.  certain    obstructions  from  a  river. 

2Gifford  V.  Corrlgan,  117  N.  Y.  257.  Afterwards  one  of  tlie  four  executed 

3  Stuebing  v.  Marshall,  10  Daly,  406.  to  him  a  release  from  all  liability  to 

*  Lumbermen's  In&  Co.  v.  Preble,  sucli  party,  making  the  release  for 

50  III.  332.  any  damage  sustained  in  consequence 

^  Id.    In  Upjohn  v.  Ewing,  2  Ohio  of  any  past  or  future  non-perform- 

St  13,  it  was  held  that  one  or  less  ance;    Mellen,  C.  J.,  said:  "This  re- 

than  all  of  several  joint  creditors,  be-  lease,  in  its  terms,  discharges  Weld 

tween  whom  no  partnership  exists,  from  his  liabilities  to  Austin  only,  for 

cannot  release  the  common  debtor,  any  damage  sustained  by  him.    To 

so  as  to  conclude  the  co-creditors  give  it  any  more  broad  and  extensive 

who  do  not  assent  to  such  release,  operation  would  be  contrary  to  .the 

Though  they  may  thus  defeat  an  ac-  expressed  intention  of  both  of  the 

tion  at  law,  where  all  the  joint  cred-  parties.  According  to  Cole  v.  Knight, 

itors  must  join  in  an  action,  it  does  8  Mod.  277,  and  Lyman  v.  Clark,  9 
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creditor  is  not  good  against,  but  a  fraud  on,  the  real  party 
in  interest.  If  the  party  taking  it  and  seeking  to  avail  him- 
self of  it  was  aware  that  the  releasor  had  no  interest  in  the  de- 
mand released,  the  instrument  will  be  disregarded.^ 

A  release  of  one  of  several  joint  or  joint  and  several  debt- 
ors or  wrong-doers  discharges  all.  The  deed  is  taken  most 
strongly  against  the  releasor,  and  is  conclusive  evidence  that 
he  has  been  satisfied.*  This  rule  applies  to  wrong-doers 
though  there  was  no  concert  of  action  among  them,  if  the 
injury  was  sifigle;'  and  the  effect  is  the  same,  though  a 

Mafis.  285,  «  release  should  be  con-  ory,  12  Nelx  506  (joint  judgment 
fined  to  the  object  which  was  in  'view,  debtors) ;  Chapin  v.  C.  &  R  L  R  Co., 
and  on  which  it  was  plainly  the  in-  18  III  Appi  47 ;  Qunther  v.  Lee,  45 
tention  of  all  that  it  should  operate,  Md.  60 ;  Coke  Litt  232 ;  Baa  Abr., 
The  contract  was  originally  joint;  Release,  9;  Bronson  v.  Fitzhugh,  1 
and  had  no  release  been  given  by  Hill,  185;  Rowley  v.  Stoddard,  7 
Austin,  an  action  must  necessarily  Johns.  207 ;  Catskill  Bank  v.  Messen- 
have  been  brought  in  the  name  of  all  ger,  9  Cow.  87 ;  Hoffman  v.  Dunlop, 
the  four  against  the  defendant;  but  1  Barb.  185;  Parsons  v.  Hughes,  9 
as  ho  has  accepted  the  release,  and  Paige,  591 ;  Ward  v.  Johnson.  18 
availed  himself  of  it  so  far  as  he  was  Mass.  148 :  Tuckerman  t.  Newliall, 
once  liable  to  Austin,  he  has  by  this  17  id.  581 ;  Wiggin  v.  Tudor,  28  Pick, 
act  converted  the  joint  contract  into  484 ;  Houston  v.  Darling,  16  Me  418 ; 
a  several  one ;  and  he  must  now  per-  Ruble  v.  Turner,  2  Hen.  &  M.  39 ; 
mit  the  plaintiff  and  the  other  two  Cornell  v.  Masten,  35  Barb.  157 ; 
promisees  to  consider  the  contract  in  Matthews  v.  Chicopee  Manuf.  Co..  8 
that  light)  and  assert  their  claims  Robt  711 ;  Mottram  v.  Mills,  2  Sandf. 
against  him  accordingly.  This  course  189 ;  Bloss  v.  Plymale,  3  W.  Va.  898 ; 
is  manifestly  just  and  sanctioned  by  Brown  v.  Marsh,  7  Vt  820 ;  Arm- 
settled  principles."  Baker  v.  Jewell,  strong  v.  Hay  ward,  6  Cal.  183 ; 
6  Mass.  460;'Carrington  v.  Crocker,  Frink  v.  Green,  5  Bnrb.  455;  Rice  v. 
87N.  Y.  836.  Webster,     18    III.    321;    Piince    v. 

1  Gram  v.   CadweU,  5  Cow.  489 ;  Lynch,  38  Cal.  528 ;  Hunt  v.  TerriFs 

Legh  V.  Legh,  1  Bos.  &  P.  447 ;  1  Par.  Heirs,  7  Marsh.  68 ;   Dean  v.  New- 

onCont  27;2id617,andnote;Timan  hall,  8  T.  R.  168;  Hutton  v.  Eyre,  6 

V.  Leland,  5  Hill,  287.  Taunt  289;  Lacy  v.  Kinaston,  1  Ld. 

A  surety  paying  the  debt  may  be  Raym.  688 ;  12  Mod.  551 ;  Jolinson  v. 
subrogated  notwithstanding  a  legal  Collins,  20  Ala.  435;  McAllister  v. 
release  of  it  And  an  intention  to  be  Dennin,  27  Ma  40. 
subrogated  will  be  presumed  from  >  Stone  v.  Dickinson,  5  Allen,  29; 
the  mere  act  of  paying.  Neilson  v.  Brown  v.  Cambridge,  3  id.'  474 ; 
Fry,  16  Ohio  St  552;  Dempsey  v.  Goss  v.  Ellison,  136  Mass.  503;  Aid- 
Bush,  18  id.  876.  rich  v.  Paraell,  147  id.  409 ;  Seither 

2Delong   V.  Curtis,  35   Hun,  94;  v.  Philadelphia  T.  Co.,  125  Pa.  St 

Urton  V.  Price,  57  Cal.  270 ;  Ellis  v.  397 ;  Tompkins  v.  Clay  Street  R.  Ca, 

Esson,  50  Wis.  138 ;  Lamb  v.  Greg-  66  Cal.  16a 
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claim  is  made  against  one  who  was  not  in  fact  liable,  if  he 
has  given  a  consideration  for  a  release.'  So,  if  one  is  dis- 
[487]  charged  by  law,  as  by  bankruptcy,  at  the  instance  or 
with  the  consent  of  the  creditor  or  party  injured.^  The  re- 
lease of  one  of  several  joint  debtors,  if  it  does  not  increase  the 
original  responsibilities  of  the  others,  will  not  work  a  dissolu- 
tion of  the  contract  to  those  not  released.'  This  is  the  case 
where  parties  are  only  separately  liable ;  and  there  the  dis- 
charge of  one  does  not  discharge  any  other.*  The  plaintiff, 
however,  is  entitled  to  only  one  satisfaction;  and  if  the  man- 
ner of  releasing  one  involves  satisfaction  in  whole  or  in  part 
of  the  claim  it  will  inure  to  the  discharge,  jpr^?  iantOy  of  all  who 
are  liable  therefor.*  Where  two  are  separately  liable  for  the 
same  debt,  and  stand  in  such  relation  to  each  other  that  in 
case  of  payment  by  one  there  is  a  right  to  reimbursement  or 
contribution  from  the  other,  then  a  release  of  the  party  bound 
to  reimburse  or  liable  to  contribute  has  been  held  to  be  a  dis- 
charge of  both.    The  reason  the  release  of  one  joint  obligor 

1  Leddy  v.  Barney,  139  Mass.  894 ;  son,  5  Hil]»  461 ;  Van  Rensselaer  v. 

Seither    v.    Philadelphia     T.     Ca ;  Chadwick,  24  Barb.  383 ;  Mathewson 

Tompkins    v.    Clay    Stieet   R  Ckx,  v.  Lydiate,  Cro.  Eliz.  408,  470;  Bac, 

HUprau     Contra,     Wardell    v.    Mc-  Abr.,  Release  (G.). 

Connell,  25  Neb.  558.  *  Ellis  v.  Esson,  50  Wis.  188;  Lord 

^Robertson  V.Smith,  18  Johns. 459;  v.  Tiffany,  98  N.  Y.  412;  Kasson  v. 

1  Par.  on  Cont  29.  People,  44  Barb.  847. 

3  Mortland  v.  Himes,  8  Pa.  St  265.  In  Babcock  &  W.  Ca  v.  Pioneer 

Tlie  release  of  an  infant  co-signer  Iron  Works,  34  Fed.  Rep.  338,  the 

of  a  note  after  he  has  repudiated  his  bill  charged  the  joint  infringement 

liability  on   attaining  his  majority  of  a  patent  by  P.  and  Sw,  by  the  man- 

and  reconveyed  his  interest  in  the  ufacture  by  P.  for  sale  by  S.  of  the 

land  which  was  the  consideration  for  patented  article.    A  settlement  was 

the  note  does  not  discharge  the  other  made  between  complainant  and  P., 

maker.    Young  v.  Currier,  68  N.  H.  the  money  paid  by  him  "  to  cover  the 

419.  costs    of  complainant  in   this   suit 

The  defense  of  a  release  by  opera-  against  P.  and  aU  damages  for  the 
'  tion  of  law  is  purely  personal  and  the  infringement  by  said  P.  of  the  letters 
instrument  is  not  cause  for  setting  patent  sued  on ; "  all  claims  and  de- 
aside,  at  the  instance  of  another  cred-  mands  against  S.  were  expressly  re- 
itor,  a  confession  of  judgment  by  the  served.  The  parties  both  being  liable 
person  who  has  been  discharged  for  for  the  acts  of  either,  the  stipulation 
the  amount  due  on  the  obligation  releajsed  S.  from  liability  for  both 
covered  by  the  release.  Thomas  v.  costs  and  damages.  See  Gunther  v. 
Mueller,  106  111.  86.  Lee,  45  Md.  60. 

^Bank  of  Poughkeepsie  v.  Ibbot- 
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discharges  the  other  is  that  if  either  pays  the  debt  the  other 
is  liable  to  contribution,  which  would  be  defeated  by  the  re- 
lease if  it  were  permitted  to  exonerate  only  tHe  party  to  whom 
it  is  made.  Thus,  where  by  the  constitution  and  statutes  of 
a  state  stockholders  are  personally  liable,  jointly  and  severally, 
for  the  debts  of  a  corporation,  the  discharge,  by  release  under 
seal,  of  one  stockholder  was  held  a  discharge  not  only  of  all 
the  others  but  also  of  the  corporation.* 

1  Prince  V.  Lynch,  88  CaL  528/  Saw-  feated  by  the  release  if  it  were  per- 
yer,  C.  J.,  said :  "  If  not  jointly  liable  mitted  to  exonerate  only  the  party 
in  the  strict  sense  of  that  term,  as  has  to  whom  it  is  made.  On  this  ground 
been  suggested,  the  legal  incidents,  it  is  said  to  be  held  to  extinguish  the 
as  between  the  corporation  and  stock-  debt  Now  this  incident  attends  the 
holdei*s,  to  the  extent  of  their  personal  relation  in  question,  and  this  princi- 
liability,  are,  it  seems  to  us,  precisely  pie  is  as  applicable  to  it  as  to  the  case 
the  same.  The  stockholder  is  not  a  of  two  joint  makera  of  a  note, 
surety  in  any  sense  of  the  term.  He  "  Suppose  the  corporation  is  sued 
is  under  the  constitution  and  statute  and  a  recovery  had ;  the  stockholder 
primarily  liable  in  the  same  sense  as  released  must  contribute  his  share, 
the  corporation  is  primarily  liable,  for  the  corporation  can  levy  an  as- 
The  same  identical  act  which  casts  sessment  on  all  the  stockholders,  «c- 
the  liability  on  the  corporation  also  cording  to  their  respective  shares,  to 
casts  it  on  the  stockholder.  There  raise  funds  to  pay  the  judgment 
are  not  separate  contracts.  The  stock-  The  corporation  must  pay  it  unless 
holder  does  not  stand  in  the  position  it  too  is  discharged,  and  the  otlier 
of  an  indorser  or  guarantor.  An  in-  shareholders  are  entitled  to  have  him 
dorser  or  guarantor  is  not  h'able  on  contribute  his  share.  Or,  suppose  the 
the  same  contract  His  contract  is  a  corporation  is  in  funds,  and  pays 
separate  and  distinct  one  of  his  own,  without  an  assessment  it  takes  from 
to  which  the  principal  is  no  party,  the  stockholder  released  his  yro  rata 
It  is  founded  upon  the  principal  con-  share  of  a  fund  which  would  other- 
tract,  and  finds  its  consideration  only  wise  go  to  him  in  dividends,  and  thus 
in  that  contract  ;>  but  it  is  a  separate  he  is  made  to  contribute  notwith- 
and  distinct  contract  nevertheless,  standing  his  release.  So,  suppose 
and  the  terms  are  different  Each  is  McClelland  had  sued  other  stock- 
liable  on  his  own  particular  contract  holdere  of  the  corporation  and  re- 
but there  is  no  joint  contract  or  joint  covered  and  collected  from  them  the 
obligation.  The  maker  and  indorser  whole  amount  of  his  debt ;  the  stock- 
or  guarantor  of  a  note  may  be  sued  holder  or  stockholders  so  compelled 
jointly,  it  is  true,  but  this  does  not  to  pay  would  have  a  claim  for  con- 
result  from  the  fact  that  there  is  a  tribution  against  Lynch  for  his  share, 
single  joint  contract  and  thus  either  the  right  to  contribu- 

"  It  is  suggested  that  the  reason  tion  of  the  shareholder  who  has  been 

the  release  of  one  joint  obligor  dis-  compelled  to  pay,  or  the  release  of 

charges  the   other  is,  that  if   one  Lynch,  must  be  defeated.    Suppose, 

pays  the  debt  the  other  is  liable  to  again,  that  McClelland  should  dis- 

contribution,  which  would   be  de^  charge  all  the  stockholders  from  per- 


522  OONYENTIONAL  LIQUIDATIONS  AND  DISOHAEGES.        [§  257. 

[438]  A  simple  contract  cannot-  operate  as  a  release  nor  be 
pleaded  as  such ;  therefore  such  an  agreement  for  the  dis- 
charge of  one  of  several  parties  jointly  or  jointly  and  sever- 
ally liable  must,  as  before  stated,  be  of  such  character  as  to 
discharge  all  by  way  of  accord  and  satisfaction.  If  the  agree- 
ment embraces  the  entire  cause  of  action,  and  purports,  upon 
[43d]  suflScient  consideration,  to  discharge  it,  it  will  have  that 
effect  as  to  all  the  parties  liable,  though  made  with  only  one.* 
But  a  simple  contract  to  discharge*  one  of  several  who  are 
liable  will  not  have  that  effect  by  force  of  the  agreement,  as 
a  release  operates,  but  only  by  force  thereof  based  upon  a 

soDal  liability,  as  has  been  suggested,  by  its  express  terms,  then,  is  only 
and  the  corporation  itself  should  still  '  from  his  proportion  of  said  com- 
reniain  liable,  each  stockholder  would  pany's  said  indebtedness  to  me ; '  not 
still  be  liable  to  contribute  his  pro  from  the  whole.  '  And  this  shall  be 
rata  share,  either  in  the  form  of  an  said  L^ncJt's  receipt  in  fulL  to  datc^ 
assessment  levied  by  the  corporation  for  his  proportion  and  share  of  all 
to  pay  the  debt,  or  by  a  diminution  indebtedness  to  me  by  said  cwnpany, 
of  dividends,  and  the  release  would  and  a  bar  to  any  and  all  suits  against 
be  defeated,  or  the  corporation  de-  said  Lynch  for  the  same; '  that  is  to 
prived  of  power  to  protect  its  prop-  say,  for  his  proportion  and  sliare.  It 
erty.  One  of  two  results  must  inevi-  is  manifest  that  McClelland  did  not 
tably  be  reached.  Either  the  debt  is  intend  to  release  his  whole  demand, 
extinguished  as  to  all  by  the  release,  but  only  Lynch*s  share.  Although 
or  the  release  is  wholly  inoperative  as  Lynch  might  be  liable  under  the  act 
to  alL  Thus  the  incidents  and  con-  to  pay  McClelland  the  whole  demand 
sequences  are  the  same  as  between  against  the  company,  as  held  in  Lar- 
joint  debtors  and  joint  obligors  in  rabee  v.  Baldwin,  86  CaL  155,  if  the 
any  other  form.  We  think,  there-  amount  of  the  aggregate  debts  of  the 
fore,  that  the  case  is  within  the  rule,  corporation  upon  which  he  was  per- 
and  that  a  valid  release,  under  seal,  sonally  responsible  was  sufficient ; 
discharges  the  corporation  and  otiier  yet,  the  whole  would  not  be  his  share 
stockholders,  as  well  as  the  stock-  of  the  indebtedness,  because  he  would 
bolder  released.  The  releases  to  the  be  entitled  to  recover  the  excess  paid 
defendant.  Lynch,  referred  to  in  the  by  him  over  his  sliare  from  the  cor- 
findings,  were  in  due  form  and  under  poration,  and  to  call  upon  his  co- 
seal,  and  we  think,  to  the  extent  of  stockholders,  who  were  jjersonally 
the  amount  released,  discharged  the  liable,  to  contribute.  The  fact  that 
corporation  as  weU  as  Lynch.  But  he  might  be  liable  personally,  under 
we  think  the  court  erred  m  holding  the  statute,  in  the  first  instance,  to 
that  the  whole  $410.66,  due  McClel-  pay  the  whole  to  the  creditor,  does 
land,  was  released.  The  language  of  not  increase  or  diminish  or  in  any 
the  release  is :  '  I  hereby  release  and  way  affect  the  amount  of  bis  share  of 
discharge  said  Francis  Lynch  from  the  demand.'* 

his  proportion  of  said  company's  ^  Ellis  v.  Esson,  50  Wis.  188 ;  East- 
said  indebtedness  to  me,'  The  release  man  v.  Grant,  84  Vt  890 ;  Mat  ^ews  v. 
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sufficient  consideration  for  satisfaction  of  the  entife  demand.^ 
Hence  a  conventional  discharge  which  has  been  given  to  only- 
one  of  several  who  are  bound,  in  order  to  have  the  effect  of  a 
release  as  to  all,  and  to  be  pleadable  as  such,  must  be  a  tech- 
nical release  under  seal.^ 

§  258.  What  will  operate  as  a  release.  No  special  [440] 
form  of  words  is  necessary  if  the  intention  is  clear  to  dis- 
charge the  debt.'  Various  acts  will  have  the  effect  of  a  re- 
lease. The  act  of  surrendering  a  note  or  other  evidence  of 
debt  will  work  that  result.*  A  bequest  of  the  debt  to  the 
debtor;*  the  intermarriage  of  the  debtor  and  creditor ;*  ap- 
pointment of  the  debtor  executor.^  will  produce  the  same  re- 
sult. So,  taking  judgment  against  one  of  several  jointly  bound 
without  issuing  process  against  the  others  releases  those  not 
sued ;  ®  and  so  does  taking  the  body  of  the  debtor  or  one  of 
several  on  execution  •  and  discharging  him  or  them  from  cus- 

Cbicopee  Manuf.  Ca,  8  Robert  (N.  Y.)  tion  and  discharge  of  one.  The  court 

711.  approved  Ruble  v.  Turner,  2  Hen.  & 

I  Ellis  V,  Esson,  supra;  Walker  v.  Munf.  (Va.)  88,  where  three  persons 

McCulIoch,  4  Me.  421 ;  McAllester  v.  were  sued  for  an  assault  and  battery ; 

Sprague,  84  id.  206 ;  Rowley  v.  Stod-  pending  suit  an  unsealed  stipulation 

dard,  7  Johna  207 ;  Harrison  v.  Close,  acknowledged  satisfaction  from  one 

2  id.  449 ;  Farmers*  Bank  v.  Blair,  44  of  them  and  provided  that  it  was  not 

Barbi  641 ;  Shaw  v.  Pratt,  22  Pick,  to  affect  the  liability  of  the  othei-s. 

805 ;  Smith  v.  Bartholomew,  1  Met  It  was  held  to  work  a  discharge  of 

276.    See  Honegger  v.  Wettstein,  47  alL    See  Ellis  v.  Esson,  50  Wis.  138, 

N.  Y.  Super.  Ct  125.  for  an  interesting  discussion  of  the 

»Blo3s  V.  Ply  male,  8  W.  Va.  898;  subject 

Frink  v.  Green,  5  Barb.  455 ;  De  Zeng  >  2  Par.  on  Cont  7ia 

V.  Bailey,  9  Wend.  886 ;  Rowley  v.  «  Beach  v.  Endress,  51  Barb.  570. 

Stoddard,  7  Johns.  207 ;  McAllester  v.  8  Hobart  v.  Stone,  10  Pick.  215. 

Sprague,34Me.  296;  Bronsonv.  Fitz-  ^  Curtis  v.  Brooks.  87  Barb.  476; 

hugh,  1  Hill,  185 ;  Shaw  v.  Pratt,  23  Smiley  v.  Smiley,  18  Ohio  St  54a 

Pick.  805 ;  McAllister  v.  Dennin,  27  <  Thomas  v.  Thompson,  2  Johns. 

Ma  40;  Berry  v.  Oillis,  17  N.  H.  9.  470;  Eichelberger  v.  Morris,  6  Watts, 

In  Mitchell  v.  Allen,  25  Hun,  548,  42 ;  Fishel  v.  Fishel,  7  id.  44 ;  Raab's 

an    unsealed   instrument    acknowl-  Estate,  16  Ohio  St  274. 

edged  the  payment  of  money  from  ^  Mitchell  v.  Brewster,  28  111.  163; 

one  of  several  persons  liable  for  the  Anderson  v.  Levan,  1  W.  &  S.  834 ; 

,  releasor's  injuries ;  it  expressly  pro-  Jones  v.  Johnson,  8  id.  276 ;  Stewart's 

vided  that  it  was  not  to  affect  the  Appeal,  id.  476. 

other  defendants,  and  that  the  claims  ^  Qould  v.  Gould,  4  N.  H.  178 ;  Pale- 

against  them  were  retained.    It  was  thorpe  v.  Lesher,  2  Rawie,  272 ;  Sharp 

held  that  the  discharge  of  all  was  a  v.  Speckenagle,  8  S.  &  R.  464. 
necessary  legal  result  of  the  satisfac- 
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tody.  Under  a  statute  which  authorizes  any  surety  to  require  a 
creditor  or  obligee  forthwith  to  institute  an  action  upon  the 
accrual  of  the  right  to  do  so,  and  which  provides  that  if  it  is 
not  done  within  a  reasonable  time  the  surety  shall  bo  dis- 
charged, only  such  sureties  as  have  given  the  notice  required 
are  released  by  the  neglect  to  sue.*  A  release  of  damages  by 
a  widow  whose  husband  was  killed  is  not  invalid  because  it 
was  executed  in  order  that  another  person  who  was  named  by 
him  as  the  beneficiary  in  a  mutual  insurance  policy  on  his  life 
might  realize  the  amount  due,  a  condition  of  it  being  that  an}"" 
employee  of  a  designated  railway  company  who  was  a  mem- 
ber of  the  society  should  release  the  company  from  all  liability 
for  injuries  to  him.^  An  agreement  by  the  owner  of  property 
which  has  been  seized  under  a  writ  against  a  third  person  that 
it  may  be  sold  and  the  proceeds  retained  in  its  place  does  not 
release  a  cause  of  action  for  the  taking  and  selling.' 

§  259.  CoTenant  not  to  sue.  A  covenant  with  a  sole  debtor 
or  all  the  debtors  never  to  sue,  or  not  to  sue  without  anv  lim- 
itation  of  time,  will,  on  the  principle  of  avoiding  circuity  of 
action,  have  the  effect  of  a  release.^  For  the  same  reason  a 
covenant  by  the  creditor  to  indemnify  the  debtor  against  the 
particular  debt  is  a  release.*  But  a  covenant  not  to  sue  one 
of  several  joint  debtors  or  joint  obligors,  or  to  indemnify  him, 
[441  j  is  not  a  release;  the  covenantee's  only  remedy  is  by 
action  on  the  covenant;^  because  it  cannot  be  inferred  from 

1  Cochran  v.  Orr.  94  Ind.  433.  8  Ck)w.  151 ;  Brown  v.  Williams,  4 

2  State  V.  Baltimore  &  O.  R  Co.»  36  Wend.  860;  Hosack  v.  Rogers,  8 
Fed  Rep.  655.  See  FuHer  v.  Balti-  Paige,  229 ;  Hastings  v.  Dickinson,  7 
more  &  O.  Relief  Ass'n,  67  Md.  43a  Mass.  155 ;  Shed  v.  Pierce,  17  id.  628 ; 

3  Sartwell  v.  Moses,  62  N.  H.  855.    WUliamson  v.  McGinnis,  11  B.  Men. 
^  Kennerty    v.  Etiwan  Phosphate    74 ;  Lane  v.  Owings,  3  Bibb,  247 ;  Har- 

Co.,  17  S.  G.  411 ;  Clopper  v.  Union  vey  v.  Harvey,  8  Ind.  478 ;  Reed  v. 
Bank,  7  Har.  &  J.  92;  Parker  v.  Shaw,  1  Blackf.  245;  Jackson  v. 
Holmes,  4  N.  H.  97 ;  Hodges  V.  Smith,  Stackhouse,  1  (Dow.  122;  White  v. 
Oro.  Eliz.  623;  Cuyler  v.  Cuyler,  2  Dingley,  4  Mass.  438 ;  Sewall  v.  Spar- 
Johns.  186 ;  Arnold  v.  Park,  8  Bush,  row,  16  id.  24 ;  Gamett  ▼.  Macon,  6 
3;  2  Saund.  47s,  note  (1);  Deux  v.  Call,  3C8;  Lacy  t.  Kynaston,  2  Salk. 
Jefferies,  Cra  Eliz.  353 ;  Ford  v.  575 ;  12  Mod.  548 ;  1  Ld.  Raym.  688 ; 
Beach,  11  Q.  R  842;  Willis  v.  De  Dean  v.  Newhall,  8  T.  R  16a  See 
Castro,  4  C.  B.  (N.  S.)  216 ;  Badeley  v.  Kowing  v.  Manly,  2  Abb.  (N.  a)  877. 
Vigur8,4R  &  B.  71 ;  Giles  V.  Spen-  »Connop  v.  Levy,  11  Q.  B-  '^^'f 
cer,  8  C.  B.  (N.  S.)  244 ;  Phelps  v.  Clark  v.  Bush,  8  Cow.  151. 
Johnson,  8  John&  54 ;  Clark  v.  Bush,  ^  Benton  v.  Mullen,  61  N.  H.  125 ; 


§  259.]  BELEA8E.  525 

such  a  covenant  that  it  was  the  intention  to  discharge  the 
debt.^  It  cannot  avail  as  an  estoppel  in  order  to  avoid  cir- 
cuity of  action.  It  is  said  by  high  authority  that  a  covenant 
containing  no  words  of  release  has  never  been  construed  as  a 
release  unless  it  gave  the  party  claiming  the  benefit  of  that 
construction  a  right  of  action  which  would  precisely  counter- 
vail that  to  which  he  was  liable ;  and  unless,  also,  it  was  the 
intention  of  the  parties  that  the  last  instrument  should  defeat 
the  first.*  And  where  two  are  jointly  and  severally  bound  a 
covenant  not  to  sue  one  does  not  amount  to  a  release  of  the 
other,*  unless,  perhaps,  the  covenant  be  given  after  a  suit  had 
been  brought  separately  against  one,  and  the  creditor  had  by 
that  action  chosen  to  consider  the  covenantee  the  sole  debtor.* 
The  amount  paid,  however,  upon  the  demand  by  way  of  par- 
tial discharge  as  a  consideration  for  such  a  covenant  will  be 
regarded  as  satisfaction  to  that  extent.*  Nor  will  a  covenant 
with  a  debtor  not  to  sue  for  a  limited  time  suspend  the  right 
of  action.' 

Tuckerman  v.  Newhail,  17  Mass.  581 ;  11  Pick.  159 ;  Gamett  v.  Macon,  6 
MiUerv.  Fenton,  11  Paige,  18;Har-  Cal.  308;  Lacy  v.  Kynaston  2  Salk. 
rison  v.  aoee,  2  John&  448 ;  CatskiU  575 ;  12  Mod.  548 ;  1  Ld  Raym.  688 ; 
Bank  v.  Messenger,  9  Cow.  87 ;  Row-  Dean  v.  Newhall,  8  T.  R  168. 
ley  V.  Stoddard,  7  Johns.  207 ;  Bank  i  Id. ;  Ruggles  v.  Patton,  8  Masa 
of  Chenango  v.  Osgood,  4  "Wend.  607 ;  480 ;  Sewall  v.  Sparrow,  16  id.  24 ; 
Couch  V.  Mills,  21  id.  424 ;  Shed  v.  Shed  v.  Pierce,  17  id.  623 ;  Snow  v. 
Pierce,  17  Masa   628;  Gkxwinow  v.  Chandler,  10  N.  H.  92;  Walker  v. 
Smith,  18  Pick.  414 ;  Aylesworth  v.  McCulloch,  4    Ma    421 ;    Durell   v. 
Brown,  81  Ind.   270 ;  Carondelet  v.  Wendell,  8  N.  H.  369. 
Desnoyer,  27  Ma  86;  Walker  v.  Mc-  2  Garnet  v.  Macon,  6Can,  808,    See 
CuUoch,  4  Ma  421 ;  WiUiamson  v.  Berry  v.  Gillis,  17  N.  H.  9. 
McGinnis,  11  R  Mon.  74;  Lane  v.  •Lacy  v.  Kynaston,  12  Mod.  548, 
O wings,  8  Bibb^  247;  Prink  v.  Green,  551;  Ward  v.  Johnson,  6  Munf.   6; 
5  Barbi  455 ;  Snow  v.  Chandler,  10  N.  Tuckerman  v.  Newhall,  17  Masa  581 ; 
H.  92;  Mason  v.  Jouett,  2  Dana,  107;  Hutton  v.  Eyre,  6  Taunt  289. 
Berry  v.  GHlis,  17  N.  H.  9 ;  Durell  v.  ^Shed  v.  Pierce,  17  Masa  62a 
Wendell,  8  id.  869 ;  Parker  v.  Holmes,  »  Snow  v.  Chandler,  10  N.  H.  92. 
4  id.  97 ;  Smith  v.  Mapleback,  1  T.  R  « Id. ;  Guard  v.  Whiteside,  18  111.  7 ; 
441 ;  Hutton  v.  Eyre,  6  Taunt  289 ;  Foster  v.  Purdy,  5  Met  442 ;  How- 
Gibson  V.  Gibson,  15  Masa  112 ;  Ward  land  v.  Marvin,  5  CaL  501 ;  Clark  v. 
V.  Johnson,  6  Munf.  6 ;  Thimbleby  v.  Russel,  8  Watta  218 ;   Hamaker  v. 
Barron,  8M  &  W.  210;  Dow  v.  Tut-  Eberley,  2  Bin.  510;  Berry  v.  Bates, 
tie,  4Masa  414;  Aloff  V.  Scrimshaw,  2  Blackf.  118;  Reed  v.  Shaw,  1  id. 
2   Salk.  578;  Hoffman  t.  Brown,  6  245 ;  Thalman  v.  Barbour,  5  Ind.  178 ; 
N.  J.  L.  429 ;  Pullman  y.  Valentine,  Lowe  v.  Blair,  6  Blackf.  282 ;  Pearl  v. 
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[442]  The  release  of  the  principal  debtor  will  absolve  the 
sureties,  and  the  release  of  a  primary  security  will  discharge 
collaterals.^  But  it  is  competent  to  provide  otherwise  and  to 
reserve  a  right  to  resort  to  securities.*  And  a  release  may  by 
express  provision  discharge  one  of  several  who  are  liable,  and 
exempt  others  from  its  operation.  In  such  case  the  action 
may  be  brought  against  all  for  the  purpose  of  recovery  against 
those  not  released.'  Such  a  reservation  or  limitation  cannot 
be  made  by  parol.*  When,  however,  the  debtor,  or  one  of 
several  debtors  jointly  bound ,  stipulates  that  his  discharge 
shall  not  prevent  a  recovery  against  other  parties,  it  is  implied 
that  he  will  not  set  it  up  against  them  when  they  have  paid 
the  demand  and  call  on  him  for  reimbursement  or  contribution.* 
A  release  cannot  take  effect  infuturo  or  upon  a  future  right 
of  action ;  but  only  upon  some  present  right  either  complete 
or  inchoate;  it  may  be  so  framed  as  to  cut  off  a  conditional  or 
contingent  liability,  as  for  example  that  of  an  indorser.' 

Wells,  6  Wend.  291 ;  Chandlfer  v.  Her-  13  Wend.  110 ;  Hubbell  v.  Carpenter, 

rick,  19  Johna  129 ;  Winans  v.  Hus-  6  N.  Y.  171.    See  Matthews  v.  Chico- 

ton,  6  Wend.  471 ;  Perkins  v.  Oilman,  pee  Manuf.  Co.,  8  Robt  711. 

8  Pick.  229 ;  Couch  v.  Mills,  21  Wend.  » Northern  Ins.  Ca  v.  Potter,  63 

424    But  see  Clopper  v.  Union  Bank,  Cal.  157 ;  Pettigrew  Machine  Ca  ▼. 

7  Har.  &  J.  92 ;  Blair  v.  Reid,  20  Texas,  Harmon,  45  Ark.  290 ;  Twopenny  v. 

310;  Morgan  v.  Butterfield,  3  Mich.  Young,  3  R  &  C.  211 ;  Lancaster  v. 

615.  Harrison,  4  M  &  P.  561 ;  S.  C,  6  Bing. 

1  Jackson   v.  Stackhouse,  1  Cow.  726 ;  Solly  v.  Forbes,  2  Brod.  &  Bing. 

122;  Mottram  v.  Mills,  2  Sandf.  189;  38;  North  v.  Wakefield,  13  Q.  R  58a 

Newcomb  v.  Raynor,  21  Wend.  108;  <Bronson  ▼.  Fitzhugh,  1  HSI,  185; 

Brown  v.  Williams,  4  id.  360.        ^  Brooks  v.  Stuart,  9  A.  &  E.  854. 

A  release  by  an  acceptor  of  the  ^  1  Par.  on  Cont  285 ;  Hubbell  v. 

drawer,  discharging  him  from  any  Carpenter,  5  N.  Y.  171 :  Pitman  on 

claim  for  damages,  etc,  as  drawer  of  Pr.  &  Surety,  181-2, 189. 

a  bill,  will  not  bar  an  action  by  the  «Reed  v.  TarbeU,  4  Met  98;  Nich- 

acceptor  for  money  paid  to  take  up  ols  v.  Tracy,  1  Sandf.  278 :  Pierce  v. 

the  bill  for  the  drawer*s  accommoda-  Parker,  4  Met  80 ;  Hastings  ▼.  Dick- 

tion.    Pearce  v.  Wilktns,  2  N.  Y.  469 ;  inson,  7  Mass.  153 ;  Gibson  y.  Gibson, 

affirming  Wilkins  v.  Pearce,  5  Denio,  15  Mass.  110. 

541.  Parsons  says  (2  Par.  on  Cont  714) : 

*  Pierce  v.  Sweet,  33  Pa.  St  151;  '' A  release,  strictly  speaking,  can  op- 

Bruen  ▼.  Marquand,   17  Johns.  58;  erate  only  on  a  present  right>  because 

Stewart  v.  Eden,  2  Cai.  121 ;  Sohier  one  can  give  only  what  he  has,  and 

V.  Loring,  6  Cush.  537 ;  Hutchins  v.  can  only  promise  to  give  what  he 

Nichols,  10  id.  299 ;  Seymour  v.  Min-  may  have  in  futura    But  where  one 

turn,  17  Johns.  169 ;  Keeler  v.  Bartine,  is  possessed  of  a  distinct  right,  which 
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Section  5. 

TENDER. 

§  260.  Bight  to  make.  Thoagh  a  tender^  not  accepted,  [443] 
does  not  go  to  the  extent  of  liquidation,  it  is  so  connected 
with  the  subject  of  payment  as  to  justify  some  consideration 
of  it  in  this  connection.  A  debtor  has  the  right  at  common 
law,  before  suit,  to  tender  the  amount  due  to  his  creditor 
upon  a  certain  and  liquidated  demand,  and  thereby  save  him- 
self from  the  payment  of  subsequent  interest  and  costs. 

§  261.  On  what  demands  it  may  be  made.  It  seems  that 
a  tender  may  be  made  on  a  quantum  meruit^  but  not  on  a 
claim  for  unliquidated  damages.^  It  may  be  pleaded  in  an  action 
on  a  bare  covenant  for  the  payment  of  money.'  In  an  action 
for  breach  of  contract  the  court  cannot  compel  the  acceptance 
in  mitigation  of  damages  of  the  property  for  the  non-delivery 
of  which  the  action  is  brought  on  a  tender  of  it  being  made  on 
the  trial.* 

§  263.  When  it  may  be  made.  At  common  law  the  tender 
must  be  made  before  the  commencement  of  the  suit,'  but  this 

\b  to  come  into  effect  and  operation  i  Johnson  v.  Lancaster,  1  Str.  570. 
hereafter,  a  release  in  words  of  the  8eo  Dearie  y.  Barrett,  2  A.  &  E.  82. 
present  may  discharge  this  right"  > Id.;  Green  v.  Shu rtl iff,  19  Vt  592; 
In  Martin  v.  Baltimore  &  O.  R.  Ca,  Gregory  v.  Wells,  62  HI.  282 ;  Cilley 
41  Fed.  Rep.  125,  an  employee  of  de-  v.  Hawkins,  48  111.  808;  McDowell  v. 
f endant  became  a  member  of  a  relief  KeUer,  4  Cold.  258 ;  Davys  v.  Rich- 
association,  and  as  a  condition   of  ardson,  21 Q.  R  Div.  202 ;  Kaw  Valley 
membership  and  in  consideration  of  Fair  Ass'n  v.  Miller,  42  Kan.  20. 
f  ands  paid  by  defendant  to  said  asso-  >  Johnson  y.  Clay,  7  Taunt  486 ; 
ciation  and  its  guaranty  of  the  pay-  1  Moore,  200.    See  Mitchell  v.  Greg- 
men  t  of  the  benefits  promised  by  the  ory,  1  Bibb,  449 ;  post,  §  888. 
association  signed  a  contract  releas-  '  Colby  v.  Reed,  99  U.  S.  560. 
ing  defendant  from  any  liability  to  » Colby  t.  Reed,  99  U.  S.  560;  Bac. 
him  by  reason  of  accident  while  in  Abr.,  Tender ;  ^ishbume  v.  Sanders, 
its  senrica    Bond,  J.,  charged  the  1  N.  &  McC.  242 ;  Reed  v.  Woodman, 
jury  that  if,  prior  to  plaintiff^s  em-  17  Me.  48 ;  Knight  y.  Beach,  7  Abb. 
ployment,  he  signed  such  contract  (N.  S.)  241;   Suffolk  Bank  y.  Wor- 
and   recelYed   the    benefits  arising  cester  Bank,  5  Pick.  106 ;  Jackson  y. 
therefrom    before    and    after    suit  Law,  5  Cow.  248;  Retan  y.  Drew,  19 
brought)  and  gaYe  receipts  for  the  Wend.  804. 

money  paid,  which  receipts  released  In  Sweetland  y.  Tuthill,  54  III  215, 

and   discharged   the  defendant,  he  Walker,  J.,  said:  "It  is  first  urged 

oould  not  recover.  that  our  practice  does  not  warrant 
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limitation  has  long  since  been  generally  abrogated  by  statute. 
[444]  It  is  no  answer  to  a  plea  of  tender,  before  the  com- 
mencement of  the  suit,  that  the  yjlaintiff  had,  before  such 
tender,  retained  an  attorney  and  instructed  him  to  sue  out  a 
writ  against  the  defendant,  and  that  the  attorney  had  accord- 
ingly applied  for  such  writ  before  the  tender,  and  it  was  after- 
wards sued  out.^  In  strictness  the  plea  of  tender  is  applicable 
only  to  cases  where  the  party  pleading  it  has  never  been 
guilty  of  any  breach  of  his  contract,  and  therefore  it  is  not 
good  if  made  after  the  day  fixed  for  payment.*  But  this  rigid 
rule  is  not  adhered  to  in  this  country,  and  in  many  of  the 
states  the  right  of  tender  at  any  time  after  the  debt  is  due  is 
recognized.'  If  payment  is  required  to  be  made  within  a  cer- 
tain period,  which  ends  on  Sunday,  a  tender  the  next  day  is  in 
time.*  It  may  be  made  on  an  interest-bearing  debt  before  it 
is  due,  tendering  the  amount  %vhich  would  be  due  at  maturity.* 
Some  doubt  has  been  expressed  whether  a  tender  is  good  of  a 
debt  not  bearing  interest  before  it  is  due.*  A  vendor  cannot 
be  placed  in  default  by  a  tender  of  the  purchase-money  before 

the  payment  of  moDey  into  court»  Dewey  v.  Humphrey,  id.  187 ;  Frazier 

BO  as  to  escape  the  payment  of  the  v.  Cushman,  12  Mass.  277 ;  Rose  v. 

costs  of  the  suit    This  may  be  trae,  Brown,  Kirby,  293;  Tracy  v.  Strong, 

but  we  deem  it  unnecessary  to  de-  2  C!onn.  059 ;  Ashbum  v.  Poulter,  85 

termine  that  question  in  this  case.  id.  558. 

The   law   does  clearly  authorize  a  *  2  Par.  on  Cont  642b 

debtor   to   make   a   tender  of   the  *  Sands  v.  Lyon,  18  Conn.  18. 

amount  he  owes  his  creditor,  and  ^  Eaton  v.  Emerson,  14  Ma  835; 

thus  relieve  himself  from  costs  if  a  Tillou  v.  Britton,  9  N.  J.  L.  120 ; 

suit  shall   afterwards   be   brought  Saunders  v.  Frost,  5  Pick.  259. 

And  no  reason  is  perceived  why  a  A  tender  of  the  amount  due  on  a 

debtor  may  not,  even  after  a  suit  is  promissory  note  is  good  if  made  at 

brought,  and  at  any  time  before  the  the  time  fixed  for  payment,  though 

trial,  make  a  sufficient  tender  and  before  the  expiration  of  the  days  of 

relieve  himself  from  future  costs."  grace,  interest  for  such  days  being 

See  Thurston  v.  Marsh,  14  How.  Pr.  included     Wyckoff  v.  Anthony.  9 

572.  Daly  (N.  Y.),'417,    On  appeal  this 

^Briggs  Y.  Calverly,  8  T.  R  629.  question   was   not  passed  upon,  it 

See  Kirton  v.  Braithwaite,  I  M  &  being  held  that  the  right  to  object  to 

W.  810;  HuU  V.  Peters,  7  Barb.  831.  the  tender  at  the  time  it  was  made 

2  Hume   V.    Peploe,  8   East  168;  was  waived.    Wyckoff  v.  Anthony, 

Poole  V.  Tumbridge,  2  M  &  W.  228 ;  90  N.  Y.  442. 

Dobie  V.  Larkan,  10  Exch.  776 :  City  v    «  2  Par.  on  Cont,  642.   See  McHard 

Bank  v.  Cutter,  8  Pick.  414 ;  Suffolk  v.  Whetcroft,  8  Har.  &  McH.  86. 
Bank  v.  Worcester  Bank,  5  id.  106 ; 
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the  stipulated  time  for  payment ;  *  nor  can  a  premature  tender 
affect  the  security  for  a  debt ;  *  nor  any  other  right  of  the 
creditor.'  A  tender  on  a  past-due  obligation  is  good  though 
preliminary  notice  of  it  is  not  given.*  The  necessity  of  such 
notice  in  England  when  a  poet  diem  tender  of  the  money  due 
upon  a  mortgage  is  made  rests  entirely  on  custom.* 

In  computing  the  time,  after  entry  for  condition  of  a  mort- 
gage broken,  within  which  a  mortgagor  may  redeem  the  day 
of  entry  is  to  be  excluded.*  And  where  payment  must  be 
made,  as  in  such  a  case  within  a  certain  period,  it  has  been 
made  a  question  at  what  time  of  the  last  day  the  right  of  pay- 
ment or  tender  expires.  In  the  old  cases  it  is  held  that  pay- 
ment should  bd  made  at  a  convenient  time  in  which  the 
money  may  be  counted  before  sunset.^    It  is  probable  that 

iRhorer  v.  Bila,  88  CaL  51;  Reed  case  the  justices  unanimously  held 

Y.  Rudman,  5  Ind.  409 ;   Cogan  v.  that  the  lessee  had  liberty  within  the 

Cook,  22  Minn.  187.  ten  days ;  and,  therefore,  they  ob- 

^Noyes  v.  Wyckoff,  114  N.  Y.  204.  serve  Hhe  lessee  is  in  no  danger  as 

>  Abshire  ▼.  Corey,  118  Ind.  484.  long  as  he  has  time  to  come  and  pay 

4  Sharp  v.  Wyckoff,  89  N.  J.  £q.  it ;  and  be  has  time  to  come  and  pay 

876.  it  as  long  as  the  tenth  day  continues, 

<^  Browne  y.  Lockhart,  10  Sim.  420,  and  the  tenth  day  continues  until  the 

424  night  comes ;  and  when  the  night  is 

*  Wing  V.  Davis,  7  Me.  81.  come,  then  his  time  elapses.'   So  that 

7  In  Wade's  Case,  5  Coke,  114a,  it  his  time  to  pay  continues  until  the 

was  said:    "Although  the  last  time  separation  of  day  and  night.    And 

of  payment  of  the  money  by  force  in  arguing  this  point»  Robert  Brook, 

of  the  condition  is  a  convenient  time  chief  justice,  and  Saunders,  said  that 

in  which  the  money  may  be  counted  if  the  rent  reserved  was  a  great  sum, 

before  sunset;  yet,  if  the  tender  be  as  £500  or  £1,000,  the  lessee  ought  to 

made  to  him  who  ought  to  receive  it  be  ready  to  pay  it  in  such  convenient 

at  the  place  specified  in  the  condition,  time   before  sunset    in    whicn   the 

at  any  time  of  the  day,  and  he  re-  money  might  be  counted ;   for  the 

fuse  it»  the  condition  is  forever  saved,  lessor  is  not  bound  to  count  it  in  the 

and  the  mortgagor  or  obligor  needs  night,  after  sunset,  for  if  so  he  miglit 

not  make  a  tender  of  it  again  before  be  deceived ;  for  Brook  said :   Qui 

the  last  instant*'    See  Coke  Litt  202.  ambulat  in  ienebris  nescit  qua  vadiV 

In  Wing  V.  Davis,  7  Me.  81,  the  The  language  of  the  court  in  the 

validity  of  a  tender  made  late  in  the  case  of  Greeley  v.  Thurston  does  not 

evening  of  the  last  day  to  redeem  advance  a  different  principle.    The 

after  entry  for  condition  broken  was  question  is,  what  is  the  whole  day  in 

in  question.    Mellen,  C.  J.,  said :  '*  In  relation  to  a  tender  in  contracts  of 

Hill  V.  Grange,  1  Plowd.  178,  the  con-  this  character.    We  are  not  aware 

dition  was  co  pay  rent  within  ten  that  modem  decisions  have  changed 

days  aftei  certain  feasts,  in  which  the  law  as  established  by  the  old 

Vol.  I  — 84 
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[445]  the  courts  would  not  now  recognize  the  rule  as  a  fixed  and 
arbitrary  requirement  vrithout  regard  to  circumstances  to  ten- 
[446]  der  the  money  while  the  daylight  lasts.  There  is  some  rea- 
son for  holding  a  tender  unseasonable  which  is  made  late  at  night 

cases;  or  the  facts  necessary  to  be  theparty  who  engaged  to  pay  money, 
proved  to  support  a  plea  of  tender ;  or  to  perform  any  other  duty,  fulfills 
except  so  far  as  the  conduct  of  the  his  contract,  if  he  does  so  on  any 
creditor  may  in  certain  cases  amount  part  of  the  day  appointed.  Unless 
to  a  waiver  of  objections  against  the  the  case  of  negotiable  paper  forms  an 
formality  of  the  tender,  or  in  case  of  exception  to  the  general  rule  which 
his  artful  avoidance  or  evasion.  In  attaches  to  other  written  contracts, 
the  case  before  us  there  is  nothing  the  maker  of  a  negotiable  note  of 
like  a  waiver  as  to  the  unseasonable-  hand  and  the  acceptor  of  a  bill  of 
ness  of  the  hour;  in  fact,  this  was  exchange  are  not  liable  to  be  sued 
the  objection  made  by  the  defendants  until  the  day  after  these  instruments 
at  the  time  of  the  alleged  tender ;  become  due  and  payable.  In  the  case 
which  was  attempted  to  be  made  not  of  Leftley  v.  Mills,  4  T.  R  170,  we 
long  before  midnight,  when  the  de-  have  the  opinion  of  Mr.  Justice  Bul- 
fendants  and  their  families  were  ler,  given  in  strong  terms,  although 
Mbleep,  and  all  the  lights  extin-  the  decision  was  finally  placed  upon 
guished.  No  reason  has  been  assigned,  another  ground,  that  the  general  rule 
why  a  payment  or  a  tender  was  de-  before  intimated  does  not  apply  to 
layed  to  so  unusual  an  hour ;  and  if  bills  of  exchange.  In  that  case  a 
a  loss  to  the  plaintiff  is  the  conse-  clerk  called  with  the  bill,  upon  which 
quence  of  this  strange  delay,  he  must  the  question  arose,  at  the  house  of 
thank  his  own  imprudence.  We  do  the  defendant,  the  acceptor,  on  the 
not  decide  that  a  tender  may  not^  in  day  it  became  due,  and,  not  finding 
any  circumstances,  be  good,  though  him  at  home,  left  word  where  the 
made  after  the  departure  of  daylight ;  bill  might  be  found,  that  tlie  def end- 
it  is  not  necessary  to  intimate  any  ant  might  send  and  take  it  up ;  this 
opinion  on  the  point  Our  decision  not  being  done  at  six  o'clock  in  the 
is  founded  on  the  facts  of  this  case ;  evening  it  was  noted  for  non-pay- 
and  the  tender  not  having  been  made  ment  Between  seven  and  eight 
in  due  season,  we  need  not  inquire  o'clock  the  same  clerk  called  again 
as  to  the  sufficiency  of  the  sum  which  on  the  defendant  with  the  bill,  who 
was  offered"  then  offered  to  pay  the  amount  of  it, 
In  Greeley  v.  Thurston,  4  Me.  479,  but  refused  to  pay  an  additional  half- 
the  question  was  when  the  default  crown  for  the  notary.  Lord  Ken- 
of  the  maker  of  a  promissory  note  yon  was  of  opinion,  at  the  trial,  that 
occurred,  he  claiming  that  he  had  the  tender  was  sufficient,  and  directed 
the  whole  of  the  last  day  in  which  to  a  verdict  for  the  defendant  A  rule 
pay  it,  and  that  until  that  day  is  was  obtained  to  show  cause  why  the 
passed  he  cannot  be  said  to  have  verdict  should  not  be  set  aside  and  a 
broken  his  contract  Weston,  J.,  new  trial  granted.  The  court  said,  in 
said:  **  There  is  no  question  that  granting  the  rule,  that  the  main  ques- 
with  regard  to  bonds,  mortgages  and  tion  was  whether  the  acceptor  had 
instruments  in  writing,  other  than  the  whole  day  to  pay  the  bill  in,  or 
notes  of  hand  or  bills  of  exchange,  whether  it  became  due  on  demand  at 
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if  the  creditor  has  gone  to  bed,  and  declines  to  consider  [447] 
it  on  that  ground  where  no  cause  for  so  delaying  it  exists.*  The 
latest  judicial  exposition  of  the  question  is  to  the  effect  that 
where  no  place  is  named  in  the  agreement  for  the  making  of 
payment,  or  no  established  usage  prevails  to  the  contrary,  as 
in  the  case  of  notes  and  bills,  the  payer  has  the  whole  of  the 
day  at  any  place  where  he  may  meet  the  payee,  and  both 
may  have  the  proper  means  and  opportunity  of  making  and 
receiving  the  tender.  The  party  bound  must  do  all  that,  with- 
out the  concurrence  of  the  other,  he  can  do  to  make  the  pay- 
ment or  perform  the  act,  and  that  at  a  convenient  time  be- 
fore midnight,  such  time  varying  according  to  the  quantum 
of  payment  or  the  nature  of  the  act  to  be  done.    If  he  is  to 

any  time  on  the  last   day.     After  in   payment,  for  a    protest  cannot 

argument,  Lord  Kenyon  stated  tbat  exist  unless  default  be  made.    But  if 

in  this,  as  in    other  contracts,  the  the  party  has  until  the  last  moment 

acceptor  had   the  whole  day ;   but  of  the  day  to  pay  the  biU,  the  protest 

said,  if  there  were  any  difference  be-  cannot  be  made  on  that  da 7.  There- 

tween  bills  of  exchange  and  other  fore  the  usage  on  bills  of  exchange  is 

contracts  in  this  respect,  the  claim  of  established;  they  are  payable  any 

the  notary  could  not  be  supported,  time  on  the  last  day  of  grace,  on  de- 

this  being  an  inland   bill   payable  mand,   provided    that   demand    be 

fourteen  days  after  sight,  and  the  made  within  reasonable  hours.    A 

statute  oif  William,  which  first  au-  demand  at  a  very  early  hour  of  the 

thorized  a  protest  upon  inland  bills,  day,  at  two  or  three  o'clock  in  the 

giving  it  only  upon  such  bills  as  were  morning,  would  be  ^n  unreasonable 

payable  a  certain  number  of  days  hour ;  but,  on  the  other  hand,  to  say 

after  date.    Upon  this  last  ground  that  the  demand  should  be  postponed 

Buller,  J.,  concurred ;  and  he  added :  until  midnight,  would  be  to  establish 

'I  cannot  refrain  from  expressing  a  rule   attended  with   mischievous 

my  dissent  to  what  has  fallen  from  consequence&'    Upon  consideration 

my  lord  respecting  the  time  when  we  adopt  the  views  of  Mr.  Justice 

the  payment  of  bills  of  exchange  Buller;  and  it  is  our  opinion  that 

may  be  enforced.    One  of  the  plaint-  bills   of    exchange    and  negotiable 

ifiTs  counsel  has  correctly  stated  the  notes  should  be  paid  on  demand,  if 

nature  of  the  acceptor's  undertaking,  made  at  a  reasonable  hour,  on  the 

which  is  to  pay  the  bill  on  demand  day  they  fall  due ;  and  if  not  then 

on   any  part  of  the  third  day   of  paid,  that  the  acceptor  or  maker  may 

grace ;  and  that  rule  is  now  so  well  be  sued  on  that  day,  and  the  indorser 

established  that  it  will  be  extremely  and  drawer  also,  after  notice  given  or 

dangerous  to  depart  from  it    With  duly  forwarded."    Shed  v.  Brett^  1 

regard  to  foreign  bills  of  exchange,  Pick.  401 ;  City  Bank  y.  Cutter,  8 

all  the  books  agree  that  the  protest  Pick.  414. 

must  be  made  on  the  last  day  of  ^Id. 
grace ;  now  that  supposes  a  default 
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pay  money  it  mnst  be  tendered  at  a  sufficient  time  before  mid- 
night for  the  tenderee  to  receive  and  count  it.^  This  rule  may 
well  be  qualified  by  adding  a  condition  that  the  tender  shall 
be  made  at  such  time  as  will  give  the  creditor  an  opportu- 
nity to  ascertain  the  state  of  the  account  between  him  and  his 
debtor ;  because  he  is  not  bound  to  know  at  his  peril  at  all 
times  the  exact  sum  due  him ;  ^  and  besides  the  law  will  doubt- 
less take  account  of  the  fact  that  business  men  are  not  at  all 
times  prepared  to  surrender  the  evidences  of  their  claims 
against  their  debtors.  Commercial  paper  being  payable  on 
the  day  of  maturity  at  any  reasonable  hour  when  demanded, 
a  breach  of  the  contract  to  pay  may  occur  whenever  such  de- 
mand is  made.  In  the  absence,  however,  of  any  demand  the 
debtor  upon  such  paper  undoubtedly  has  the  same  time  on 
the  last  day  to  fulfill  his  promise  as  when  he  is  indebted  in  any 
other  form.* 

§  263.  In  what  money.  The  offer  must  be  made  in  the  legal 
tender  money  of  the  country,  if  it  is  demanded.*  But  where 
bank  or  treasury  notes  which  circulate  as  money,  though  not 
made  a  legal  tender,  are  offered,  the  objection  that  they  are 
not  legal  tender  is  deemed  one  of  form,  and  waived  if  not 
specially  made,  or  if  objection  is  rested  on  some  other  ground ;  • 

1  Smith  V.  Walton,  5  Houst  (Del)       »  Cooley  v.  Weeks,  10  Yerg.  141 ; 

141,  following  Startup  v.  Macdonald,  Ball  v.  Stanley,  6  id.  199 ;  Fosdick  v. 

6  11  &  G.  693,  624 ;  a  a,  46  Eng.  C.  Van  Husan,  21  Mich.  667 ;   Curtiss 

L.  628.        ,  V.  Greenbanks,  24  Vt  686;  Warren 

•Root   V.  Bradley,  49    Mich.  27;  v.  Mains,  7  Johns.  476;  Holmes  ▼. 

Waldron  v.Mui-phy,42  id.668;Chafie  Holmes,  12  Barb.  137;  Wheeler  v. 

y.  Welsh,  46  id.  846.  Knaggs,     8     Ohio,    172;     Lockyer 

»  Sweet  V.  Harding,  19  Vt  687.  v.  Jones,  Peake,  180,  n. ;  Wright  v. 

<  Wilson  V.  McVey,  83  Ind.  108 ;  Reed,  8  T.  R  664 ;  Brown  v.  Saul,  4 

CJollier  v.  White,  67  Miss.  133 ;  Whar-  Esp.  267 ;  Polglass  v.  Oliver,  2  a  & 

ton  V.  Morris,  1  DalL  124;  Moody  v.  J.  15;  Tiley  v.  Courtier,  id.  16,  n. ; 

Mahurin,  4  N.  H.  296 ;  Lee  v.  Biddis,  Saunders    v.    Graham,    Gow,    121 ; 

1  Dall.  176;  Long  v.  Waters,  47  Ala.  Brown  v.  Dysinger,  1  Rawle,  408; 

624 ;  Hallowell  &  A.  Bank  v.  Howard,  Snow  v.  Perrj',  9  Pick.  689 ;  Towson 

18  Mass.  286 ;  Lange  v.  Kohne,  1  Mc-  v.  Havre  de  Grace  Bank,  6  H.  &  J. 

Cord,  116 ;  Smith  v.  Keels,  16  Rich.  68 ;  Williams  v.  Rorer,  7  Ma  656 ; 

818 ;  Magraw  v.  McGlynn.  26Cal.  420.  Sea  well  v.  Henry,  6  Ala.  226 ;  Noe  v. 

See  Tate  v.   Smith,  70  N.  0.  686;  Hodges,  8  Humph.  162;  Cummings 

Graves  v.  Hardesty,  19  La.  Ann.  186 ;  v.  Putnam,  19  N.  H.  569 ;  Brown  v. 

Parker  v.  Broas,  20  id.  167 ;  Harris  v.  Simons,  44  id.  475 ;  Snow  v.  Perrj',  9 

Jex,  65  N.  Y.  421.  Pick.  689. 
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for  to  invalidate  a  tender  or  to  divest  an  offer  to  pay  of  [448] 
the  legal  effect  of  a  tender,  if  the  objection  is  to  the  medium 
or  currency  and  not  to  the  sum  offered,  the  ground  of  it  must 
be  stated,  or  the  right  to  object  in  that  respect  will  be  waived, 
and  it  cannot  afterwards  be  taken  advantage  of  in  court  on 
the  score  of  the  tender  not  being  legal;  in  other  words,  an 
objection  on  a  point  of  fact  works  a  waiver  of  objection  on 
points  of  law.^  It  is  a  general  rule  that  if  a  tender  is  refused 
on  a  specified  ground  of  objection  no  other  can  afterwards  be 
relied  upon.*  This  applies,  however,  only  tp  such  objections 
as  could  be  obviated,  and  not  to  a  tender  made  before  a  debt 
is  due.'  An  offer  of  depreciated  bank  notes  without  any  ex- 
planation is  in  legal  effect  but  an  offer  of  compromise  or  of 
accord  and  satisfaction,  and  not  a  legal  tender.^  Even  a  check 
for  money  handed  the  payee  or  sent  by  a  letter  is  a  good 
tender,  where  no  objection  is  made  on  that  ground,  but  only 
to  the  amount.*  But  when  the  party  entitled  to  payment  is 
not  present,  and  has  no  opportunity  to  urge  the  objection,  he 
cannot  be  presumed  to  have  waived  it  by  his  silence.*  A  note 
for  dollars  payable  in  gold  and  silver  is  payable  in  money,  and 
neither  bullion,  nor  gold  and  silver  in  any  other  form  than 
money,  is  a  legal  tender.'  In  an  action  for  the  breach  of  a 
covenant  of  seizin  a  tender  of  the  amount  paid  by  the  grantee 

^  Polglass  V.  Oliver,  2  C.  &  J.  15.  ficient ;  the  check  was  then  deposited 

See  Waldron  v.  Murphy,  42  Mich,  in  court,  and  while  there  deposited  the 

868.  bank  on  which  it  was  drawn  failed. 

3  In  Moy nahan  y.  Moore,  0  Mich.  9,  It  was  held  that  the  check,  if  accepted, 

it  was  said  to  be  "  a  well  established  would  have  been  only  conditional 

principle,  that  an  objection  made  at  payment,  and  the  loss  resulting  from 

the   time   of   tender   precludes   all  its  non-payment  must  be  borne  by 

others,   and   if    that    be   not   well  the  drawer.     Larsen  y.  Breene,  13 

grounded  the  tender  will   be  held  Ck)l0b  480. 

good."    See  Perkins  v.  Dunlap,  5  Me.  ft  Jennings  v.  Mendenhall,  7  Ohio 

268,  271 ;  Hull  v.  Peters,  7  Barb.  881 ;  St  258 ;  Jones  v.  Arthur,  8  Dowl.  P. 

Carman  v.  Pultz,  21  N.  Y.  547 ;  Keller  a  442 ;  Shipp  v.  Stacker,  8  Mo.  145 ; 

V.  Fisher,  7  Ind.  718 ;  Stokes  v.  Reck-  Petrie  v.  Smith,  1  Bay,  116 ;  WyckoflE 

nagle,  88  N.  Y.  Super.  Ct  86a  v.  Anthony,  9  Daly  (N.  Y.),  417 ;  Har- 

« Mitchell  V.  CJook,  29  Barb.  24a  riman  v.  Meyer,  45  Ark.  87, 

«  Newberry  v.  Trowbridge,  13  Mich.  «  Sloan  v.  Petrie,  16  lU.  262 ;  Hub- 

26a  bard  v.  Chenango  Bank,  8  Cow.  88 ; 

A  certified  check  was  tendered  and  Ward  y.  Smith,  7  Wall  447. 

refused  for  insufficiency  in  amount;  ? Hart  y.  Flynn's  Ex'r,  8  Dana,  190i 
but  the  court  found  that  it  was  suf- 
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and  of  the  unpaid  notes  and  mortgage  executed  by  him  to  se- 
cure the  balance  of  the  purchase  price  is  good.^ 

§  264.  By  whom.  Of  course  it  may  be  made  by  an  author- 
ized agent.*  Where  the  tender  is  made  in  behalf  of  the  debtor, 
strict  authority  at  the  time  does  not  seem  to  be  requisite ;  it 
being  for  his  benefit  and  in  his  name,  it  may  be  effectual  with- 
[449]  out  such  agency  as  would  enable  the  person  making  it 
to  do  any  act  which  would  bind  the  debtor.  Thus,  a  tender 
made  for  an  infant  by  his  uncle  has  been  held  good,  though 
he  was  not  at  the  time  his  guardian.*  So  when  an  agent  was 
sent  to  tender  a  sum  less  than  that  demanded,  and  he  added 
of  his  own  funds  to  the  sum  furnished  by  his  principal  and 
tendered  the  full  amount  required,  it  was  held  good.*  A 
tender  made  by  an  inhabitant  of  a  school  district  to  one  hav- 
ing a  claim  against  it  was  held  good,  though  such  inhabitant 
was  not  regularly  authorized  to  do  so.*  A  corporation  ap- 
pointed three  agents  to  tender  a  sum  to  B.  and  obtain  from 
him  a  reconveyance  of  a  certain  estate  conveyed  to  him  by 
the  corporation  as  security  for  a  debt ;  one  of  the  three  made 
the  tender  and  it  was  held  good.*  A  person  having  no  inter- 
est in  the  tender  has  no  right  to  make  it  in  his  own  behalf.'' 
He  should  make  it  in  behalf  of  the  debtor  and  so  inform  the 
creditor.®  The  creditor  must  object  on  the  ground  of  a  want 
of  authority  or  the  right  to  do  so  is  waived.'  If  a  tender  is 
made  by  the  debtor's  prior  authority,  or  is  subsequently  rati- 
fied, it  is  good.^®  Any  person  may  make  a  tender  for  an  idiot." 
A  tender  of  the  amount  due  one  who  has  purchased  land  at  a 
tax  sale  is  not  good  if  it  is  made  by  several  persons,  one  of 
whom  has  no  right  to  redeem."  A  mortgagee  may  refuse  a 
tender  of  the.  amount  due  him  made  by  one  who  is  a  stranger 
to  him  and  to  the  mortgagor,  and  who  is  not  acting  in  the 

1  Conrad   v.   Trustees    of    Grand       ?  Mahler  v.  Newbaur,  82  CaL  168. 
Grove,  64  Wia  26a  « Id. ;  McDougald  v.  Dougherty,  11 

2  Eslow  V.  Mitchen,  26  Mich.  50a        Ga.  670. 

*  Brown  v.  Dyshiger,  1  Bawle,  408.       *  Lampley  ▼.  Weed,  27  Ala.  621. 
See  Coke,  Litt  2066.  "Harding  v.  Davies,  2  C,  &  P.  77; 

4  Read  v.  Qoldring,  2  M.  &  a  86.  Mclniffe  v.  Wheelock,  1  Gray,  600 ; 

B  Kincaid  v.  School  Dist,  11  Ma  Eslow  v.  Mitchell,  26  Mich.  600. 

18a  nck>ke  Litt  206&;   Brown  v.  Dy- 

*  St  Paul  Division  v.  Brown,  11  singer,  1  Bawle,  40a 

Minn.  866.  u  Bender  v.  Bean,  62  Ark.  182. 
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interest  or  at  the  request  of  the  latter,  though  he  had  tax 
titles  on  the  mortgaged  property,  they  not  being  subject  to 
the  mortgage.^  One  who  has  purchased  mortgaged  premises 
and  mortgaged  chattels  thereon  from  the  mortgagor,  the  for- 
mer subject  to  existing  liens,  has  no  authority  to  make  a 
tender  of  the  amount  due  on  the  latter,  the  debt  accrued 
thereby  being  payable  on  demand  and  none  being  made.^  But 
it  is  otherwise  where  a  tender  is  made  by  the  mortgagor's 
grantee  after  the  debt  is  due,  the  creditor  having  knowledge 
of  the  transfer.*  An  executor  has  no  authority  to  make  a 
tender  to  a  legatee  in  a  jurisdiction  in  which  his  foreign  letters 
have  not  been  recognized  although  the  funds  tendered  were 
realized  from  the  personal  property  of  the  testator  situated 
in  the  jurisdiction  in  which  the  tender  was  made.  A  tender 
80  made  is  not  validated  by  the  subsequent  issuance  of  letters 
from  a  court  in  the  jurisdiction  in  which  the  legatee  was  at 
the  time  it  was  made.* 

§  265.  To  whom.  A  tender  should,  in  general,  be  made 
direct  to  the  creditor.'  But  it  may  be  made  to  his  attorney  • 
or  authorized  agent,'  although  such  attorney  falsely  denies  his 
authority,®  or  such  agent  has  been  instructed  not  to  receive 
it.'  A  tender  to  an  agent  is  good  though  it  was  made  on  the 
supposition  that  he  continued  to  be  the  party  in  interest.^®  An 
attorney,  having  a  demand  for  collection,  wrote  the  debtor 
requesting  him  to  pay  it  at  the  attorney's  office ;  the  debtor 
subsequently  made  a  tender  in  the  absence  of  the  attor-  [450] 
ney  to  his  clerk  in  his  office,  and  it  was  held  good.^^  Such  a 
request  of  payment  gives  the  debtor  a  right  to  treat  any  per- 
son having  charge  of  such  office  in  the  absence  of  the  attorney 
as  authorized  to  receive  the  money."    But  a  letter  from  the 

1  Sinclair  V.  Learned,  61  Mich.  885.        SMcIniffe   v.  Whedock,  1  Gray, 

2  Noyee  v.  Wyckoff,  114  N.  Y.  204 ;    600. 

a  a,  80  Hun,  466.  ^Muffatt  v.  Parsons,  1  Marsh.  55 ; 

»  Yeager  v.  Groves,  78  Ky.  37a  a  Q,  5  Taunt  807. 

« Welch  V.  Adams,  152  Masa  74.  ^^  Ck>nrad   v.   Trustees    of    Grand 

» Hornby  v.  Cramer.  12  How.  Pr.  Grove,  64  Wi&  25a 

490;  Smith  v.  Smith,  2  Hill,  851.  "  Wihnot  v.  Smith,  8  a  &  P.  458; 

^Billiot  V.  ttobinson,  13  La.  Ann.  Kirton  v.  Braithwaite,  1  M.  &  W. 

529 ;  Wilmot  v.  Smith,  8  Q  &  P.  45a  810. 

7  Hargous  v.  Lahens,  8  Sandf.  218 ;  ^^  Watson  v.  Hetherington,  1  Q  & 

Goodland  v.  Blewitb,  1  Camfx  477 ;  K  86 ;  Kirton  v.  Braithwaite,  1  M.  dt 

Anonymous,  1  Esp.  849.  W.  810. 
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attorney,  demanding  payment  to  him  instead  of  at  his  office, 
will  not  warrant  a  tender  to  a  writing  clerk  there  who  dis- 
claims and  has  not  authority  to  receive  it.* 

When  an  instrument  is  payable  at  a  bank,  and  is  lodged 
there  for  collection,  the  bank  becomes  the  agent  of  the  payee 
to  receive  payment.  The  agency  extends  no  further,  and 
without  special  authority  such  agent  can  only  receive  payment 
of  the  debt  due  his  principal  in  the  legal  currency  of  the  coun- 
try, or  in  bills  which  pass  as  money  at  their  par  vahr  Sy  the 
consent  of  the  community.'  A  tender  may  be  made  Uj  a  clerk 
in  a  store  for  goods  there  purchased,  and  it  will  be  equivalent 
to  a  tender  made  to  the  principal,  even  though  prior  thereto 
the  claim  has  been  lodged  with  an  attorney  for  suit.  Such 
clerk  can  also  waive,  either  by  implication  or  expressly,  any 
objection  to  the  validity  of  the  tender  on  the  ground  of  its 
being  in  bank  bills  and  not  in  specie.*  Where  there  is  no  gen- 
eral agency  to  collect,  but  power  simply  to  receive  the  sum 
demanded,  a  tender  of  a  less  sum  to  such  special  agent  is  in- 
valid ;  as  where  the  plaintiff  sent  his  son  to  demand  a  specific 
sum  for  an  unliquidated  claim,  it  was  held  that  an  offer  to  him 
of  a  less  sum  could  not  be  considered  as  a  tender  to  the  plaint- 
iff.* Where  an  agent  of  the  defendants  had  been  notified  not 
to  receive  a  tender,  but  to  refer  the  plaintiff  to  a  third  person 
named,  of  which  the  plaintiff  had  notice,  the  latter  was  at 
liberty  to  seek  the  person  to  whom  he  had  been  so  referred 
or  the  defendants,  at  his  election,  and  could  make  the  tender 
to  either.'  A  tender  made  to  the  holder  of  a  note  is  good 
though  he  subsequently  assigns  it.*  A  mortgagor  or  his  as- 
signee must  make  tender  to  the  mortgagee  or  person  claiming 
under  him ;  it  cannot  be  made  to  the  assignee  of  the  contract 
[451]  secured  by  the  mortgage.''    Money  due  to  a  cestui  que 

^  Id. ;  Bingham  v.  AUport^  1  N.  &  effect  of  a  disclaimer  by  a  solicitor's 

M.  898.  clerk  who  said  that  the  solicitor  w^ 

In  New  Hampshire  a  tender  to  an  out  of  the  office,  and  he,  the  clerk, 

attorney  with  whom  a  demand  is  had  no  instructiona 

lodged  for  coUection,  before  suit  is  ^  Ward  v.  Smith,  7  Wall.  447. 

brought,  is  unavailing ;  if  made  after  *  Hoyt  v.  Byrnes,  11  J/Le,  475. 

suit  is  commenced  the  costs  must  be  *  Chipman  y.  Bates,'«6  Vt  148. 

tendered.    Thurston   v.  Blaisdall,  8  ^  Hoyt  v.  Hall,  8  Bosw.  42. 

N.  H.  867.  «  Abshire  v.  Corey,  118  Ind.  484 

In  Finch  v.  Boning,  4  Q  P.  Div.  7  Smith  v.  Keliey,  27  Ma  287. 
143,  the  judges  disagreed  as  to  the 
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trust  should  be  tendered  to  the  trustee.^  But  a  tender  to  an 
executor  while  in  another  state,  before  he  had  acted  or  quali- 
fied, will  not  stop  interest.'  If  a  tender  is  made  to  a  clerk, 
agent,  or  other  representative  of  the  creditor,  it  must  be  shown 
that  he  had  authority  to  receive  the  money.'  A  debt  due 
jointly  to  several  persons  may  be  tendered  to  either,  but 
should  be  pleaded  as  tendered  to  all.*  If  no  place  has  been 
appointed  for  payment,  a  tender  to  the  creditor  wherever  he 
may  be  found  is  good ;  *  but  if  it  is  made  without  notice  at  an 
unusual  or  unfit  place  it  may  be  declined  if  it  is  necessary  for 
the  creditor  to  examine  the  account  between  him  and  his 
debtor.® 

§  266.  It  must  be  snflScient  in  amount.  The  tender  must 
include  the  full  amount  due.  A  tender  of  part  of  a  debt  is 
inoperative.'  The  creditor  is  not  obliged  to  receive  it.  The 
debtor  must,  at  his  peril,  tender  enough ;  if  his  tender  is  less 
it  will  be  of  no  avail,  though  the  deficiency  is  small  and  oc- 

^Chahoon  v.  Hollenback,  16  S.  &  dered,  which  is  traversed,  the  issue 

R  425 ;  Cook  v.  Kelley,  9  Bosw.  858.  wiU  be  against  the  defendant,  and  it 

2  Todd  V.  Parker,  1  N.  J.  I*  45.  wiJl  be  the  duty  of  the  jury  to  assess 

s  Hargous  v.  Lahens,  8  Sandf .  218 ;  for  the  plaintiff  the  amount  due  on 

Qoodland  v.  Blewith,  1  Camp.  477 ;  the  promise ;  and  if  not  covered  by 

Anonymous,  1   Esp.  349;  Jewett  v.  the  money  tendered,  he  will  have 

Earle,  58  N.  Y.  Super.  Ct  849.  judgment  for   the   balance.    .    .    . 

*  Wyckoff  V.  Anthony,  9  Daly,  417 ;  In  calculating,  there  may  be,  and 
Douglas  V.  Patrick,  8  T.  R  688 ;  probably  must  arise,  fractions  not  to 
Southard  v.  Pope,  9  B.  Mon.  264 ;  be  expressed  in  the  legal  money  of 
Beebe  v.  Knapp, 28  Mich.  58.  See  account;  these  fractions  are  trifles, 
Dawson  v.  Ewing,  16  S.  &  R  871.  and  may  be  rejected.    .    .    .    If  any 

^  Slingerland   v.  Morse,  8   Johna  sum  large  enough  to  be  discharged 

474 ;  Hunter  v.  Le  Conte,  6  Cow.  728.  in  the  current  coin  of  the  country 

•  Waldron  v.  Murphy,  42  Mich,  is  a  trifle,  which,  although  due,  the 
668 ;  Chase  v.  Welsh,  45  id.  845 ;  Root  jury  are  not  obliged  to  award  to  the 
V.  Bradley,  49  id.  27.  plaintiff,  the  creditor,  it  will  be  dif- 

7  Elderkin  v.  Fellows,  60  Wis.  839 ;  ficult  to  draw  a  line  and  say  how 
Dixon  V.  Clark,  5  C.  R  865 ;  Baker  large  a  sum  must  be  not  to  be  a 
v.  Gasque,  3  Strobh.  25 ;  Patnote  v.  trifle  The  -law  fixes  no  such  rule." 
Sanders,  41  Vt  66;  Boyden  v.  Moore,  Under  the  code  of  California  a 
5  Mass.  865.  In  the  last  case  Parsons,  tender  is  not  ineffectual  because  it  is 
C.  J.,  said :  *'  It  is  a  well-known  rule  insufficient  in  amount  unless  it  is  ob- 
that  the  defendant  must  take  care  at  jected  to  for  that  reason  at  the  time 
his  peril  to  tender  enough ;  and  if  he  it  is  made.  Oakland  Bank  v.  Apple- 
does  not,  and  if  the  plaintiff  replies  garth,  67  CaL  86. 
that  there  is  more  due  than  is  ten- 
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curred  by  mistake.^  But  this  rule  does  not  require  the  debtor 
[452]  to  tender  a  sum  to  cover  all  demands  his  creditor  may 
have  against  him.  He  may  tender  for  the  payment  of  any 
one  of  several  debts  which  is  distinct  and  separable.^  A  ten- 
der of  a  gross  sum  upon  several  demands,  without  designating 
the  amount  tendered  upon  each,  is  sufficient.*  Where,  how- 
ever, there  are  several  separate  demands  sued  for,  and  there 
has  been  a  tcHder  made  of  a  less  sum  than  the  amount  de- 
manded for  the  whole,  but  not  specifically  applied  to  any 
separable  portion  of  it,  it  has  been  held  tha^  it  cannot  be  ap-  , 
plied  in  pleading  to  either.*  A  tender  of  the  amount  justly 
due  by  the  condition  of  a  bond  is  good  although  less  than,  the 
penalty.*  The  penalty  is  only  nominally  the  debt,  and  the 
tender  of  that  sum  which  if  paid  would  satisfy  the  bond  will 
be  effectual.*    A  tender  is  not  invalidated  by  being  of  a  larger 

1  Id. ;  Helphrey  ▼.  Chicago,  etc.  R  and  C.  has  a  separate  demand  against 
Co.,  20  Iowa,  480.  D.,  and  D.  offers  A.  to  pay  him  both 

In  Harris  v.  Jex,  55  N.  Y.  421,  a  the  debts,  which  A.  refuses,  without 
tender  was  made  upon  a  debt  con-  objecting  to  the  form  of  the  tender, 
tracted  prior  to  the  passage  of  the  on  account  of  being  entitled  only  to 
legal-tender  law  of  1862 ;  and  this  the  joint  demand,  D.  may  plead  this 
tender  was  made  in  legal-tender  notes  tender  in  bar  of  an  action  on  the 
after  the  decision  in  Hepburn  v.  Gris-  joint  demand,  and  should  state  it  as 
wold,  8  Wall  608,  and  before  the  re-  a  tender  to  A.,  R  and  C.  Douglas  v. 
versal  of  that  case  in  Knox  y.  Lee,  12  Patrick,  8  T.  R.  688l  But  see  Strong 
Wall.  457 ;  it  was  refused  because  it  t.  Harvey,  8  Bing.  804,  where  it  is 
was  not  the  currency  payable.  And  held  that  if  a  party  has  separate  de- 
it  was  held  that  the  plaintiff  was  jus-  mands  for  unequal  sums  against  sev- 
tified  in  refusing  the  tender ;  he  had  eral  persons,  an  offer  of  one  sum  for 
a  right  to  reftise  on  the  decision  of  the  debts  of  all  wiU  not  support  a 
the  highest  judicial  tribunal  in  the  plea  stating  that  a  certain  portion  of 
land ;  that  decision,  for  the  time  be-  this  sum  was  tendered  for  the  debt 
ing,  was  the  law,  and  not  merely  the  of  one.  It  was  held  in  Hampshire 
evidence  of  it ;  but  it  was  intimated  Manuf.  Bank  v.  BiUings,  17  Pick.  89, 
that  if  the  tender  had  been  kept  good  that  a  tender  of  the  amount  due  on 
it  would  have  been  a  defense  to  in-  a  joint  and  several  promissory  note 
terest  and  costs,  after  the  decision  of  by  a  surety,  while  an  action  brought 
Knox  V.  Lee.  by  a  holder  against  the  principal  was 

2  East  Tennessee,  etc.  R  Ca  v.  pending,  will  not  discharge  the  surety 
Wright,  76  Ga.  582 ;  2  Par.  on  Cont  from  his  liability  unless  he  offers  to 
641.  indemnify  the  holder  against  the  costs 

'Johnson  v.  Cranage,  45  Mich.  14;  of  such  action. 

Thetford  v.  Hubbard,  22  Vt  440.  »  Tracy  v.  Strong,  2  Cona  659. 

«  Hardingham  v.  Allen,  5  C.  B.  79a  <<  See  Fraser  v.  Little,  18  Mich.  195 ; 

If  A.,  B.  and  C.  have  a  joint  demand,  Spencer  v.  Perry,  18  Mich.  894 
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sum  than  the  amount  it  is  offered  to  pay  or  is  demanded, 
even  though  change  is  requested,  unless  objection  is  made  to 
it  on  that  account.^  If  the  tender  is  made  after  action  is  begun 
it  must  include  a  sufficient  sum  to  pay  the  costs.^ 

1  In  Dean  v.  James,  4  K  &  Ad.  646,  289 ;  Hubbard  ▼.  Chenango  Bank,  8 

itwasheldthatatenderof  202.9&6d.  Ck>w.  89;  Patterson  v.  Ck)z,  25  Ind. 

in  bank  notes  is  sufficient  to  support  261 ;  Douglas  v.  Patrick,  3  T.  R  683 ; 

a  plea  of  tender  of  202.    Taunton,  J.,  Dean  v.  James,  4  B.  &  Ad  546 ;  Astley 

referring  to  Watkins  v.  Robb,  2  Esp.  v.  Reynolds,  2  Str.  916 ;  Strong  v. 

710,  said:  " There  the  defendant  ten-  Harvey,  8  Bing.  304;  Robinson  v. 

dered  a  52.  note  and  demanded  6(t  Cook,  6  Taimt  886 ;  Blow  v.  Russell, 

change,  which  the  defendant  was  not  1  G  &  P.  365. 

bound  to  give."  Betterbee  v.  Davis,  Gadman  v.  Lubbuck,  5  D..  &  Ry. 
80amp.71.  Littledale.J.iSaid: ''This  289.  Where  the  defendant,  who 
case  faUs  within  the  third  resolution  owed  the  plaintiff  1082.  for  principal 
in  Wade's  Case,  5  Ca  115,  that  if  a  and  interest  on  two  promissory 
man  tender  more  than  he  ought  to  notes,  in  consequence  of  an  appli- 
pay  it  is  good,  for  omnemq/iM  confined  cation  from  the  plain tifiTs  attorney 
in  se  minus,  and  the  other  is  bound  for  the  amount  sent  a  person  to  the 
to  accept  so  much  of  it  as  is  due  to  attorney,  who  told  such  attorney 
him."  The  argument  against  the  that  he  came  to  settle  the  amount 
tender  was  that  a  subsequent  demand  due  on  the  notes,  and  desired  to  be 
must  be  of  the  specific  sum  tendered,  informed  what  was  due,  and  laid 
and  if  that  sum  is  more  than  the .  down  150  sovereigns  on  a  desk,  out 
plaintifiTs  demand,  it  would  be  inap-  of  which  he  desired  the  attorney  to 
plicable.  Referring  to  this  Little-  take  what  was  due  for  such  prin- 
dale,  J.,  continues :  "  As  to  replying  cipal  and  interest,  but  the  attorney 
a  demand  it  is  not  the  plaintiff's  refused  to  do  so,  unless  a  shop  ac- 
business  to  demand  more  than  is  act-  count  due  from  the  plaintiff  to  the 
ually  due ;  it  is  enough  if  in  his  rep-  defendant  was  fixed  at  a  c^i-tain 
lication  he  admits  that  the  sum  due  amount,  held  to  be  a  good  tender, 
was  tendered,  but  alleges  that  he  Bevans  v.  Rees,  5  M.  &  W.  306.  A 
afterwards  demanded  that  and  it  was  tender  has  been  held  vitiated  by  de- 
refused."  livering  a  counter-claim  at  the  same 

Lord  Abinger  said  in  Bevans  v.  tima  Thus,  where  a  defendant 
Rees,  5  M.  &  W.  806 :  *'I  am  prepared  tendered  seven  sovereigns  in  pay- 
to  say  that  if  the  creditor,  knows  the  ment  of  a  demand  of  62.  17&  6d.,  and 
amount  due  to  him,  and  is  offered  a  said  to  the  plaintiff,  '*  There,  take 
larger  sum,  and  without  any  objec-  your  demand,"  and  at  the  same  time 
tion  of  a  want  of  change  makes  quite  delivered  a  counter-claim  upon  the 
a  collateral  objection,  that  will  be  a  plaintiff  of  12.  5&,  who  said  you 
good  tender."  Black  v.  Smith,  Peake,  must  go  to  my  attorney :  Held,  not 
88 ;  Cadman  v.  Lubbuck,  5  D.  &  Ry.  a  good  tender  to  an  action  for  the 

3  Emerson  v.  White,  10  Gray,  351 ;  the  defendant  has  been  served  with 

People  V.  Banker,  7  How.  Pr.  258 ;  process  is  good  though  costs  are  not 

Ck>llier  v.  White.  67  Misa  13a    But  included.    Ashbum   v.    Poulter,  85 

in  Connecticut  a  tender  made  before  Ck)nn.  553. 
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[453]  §  267.  Same  subject.  The  creditor  is  entitled  to 
payment  in  money  made  legal  tender  by  law ;  and  the  debtor 
has  a  right  to  make  payment  in  that  currency.  Debts  made 
payable  in  the  denominations  of  the  legal  tender  currency 
are  solvable  in  that  currency  at  par,  without  regard  to  when 
or  where  they  were  contracted,  or  the  relative  value  of 
[454]  the  denominations  in  that  currency  at  and  after  the 
contract  was  made.  The  legal  tender  currency  for  the  time 
being,  when  the  contract  is  performed  or  enforced,  is  the  cur- 
rency applicable  to  it.'  If  money  be  payable  in  the  legal  cur- 
rency of  another  country,  the  legal  rather  than  the  market 
equivalent  is  the  amount  to  be  paid.  A  contract  to  pay  in 
"dollars"  may  require  payment  in  either  coin  or  legal  tender 
currency  provided  by  the  government,  according  to  the  inten- 
tion of  the  parties.  Treasury  notes,  commonly  called  "  green- 
backs," are  the  currency  payable,  unless  the  contract  itself 
indicates  the  intention  that  the  debt  be  paid  in  coin.^  A  con- 
tract to  pay  in  "  dollars  "  in  gold  and  silver  is  a  contract  for 
the  direct  payment  of  money.  Neither  bullion,  gold  dust, 
gold  and  silver  bars,  old  spoons  and  rings,  are  a  proper  tender 
in  satisfaction.'    But  current  bank  notes,  which  pass  as  money, 

62.  179.  6d.    Brady  v.  Jonee,  2  D.  &  is  reasonable,  and  his  ejection  from 

R.  805 ;  and  see  Holland  v.  Phillips,  the  car  thereafter  is  unlawful    Bar- 

6  Esp.  46.    See,  also,  Laing  v.  Header,  rett  v.  Market  Street  Ry.  Ca,  81  Cal. 

1  a  &  P.  257.  296. 

In  Saunders  v.  Frost»  5  Pick.  259,  ^  Story  on  Prom.  Notes,  §  890  and 

269,  there  was  a  tender  of  a  mort-  note;  G^rge  v.  Concord,  45  N.  H. 

gage  debt  which  was  not  due,  and  484 ;  Wood  v.  Bullens,  6  Allen,  516 ; 

bearing  interest,  and  of  which  only  Pong  v.  De  Lindsey,  1  Dyer,  82a; 

interest  was  due.  Objection  was  made  Dooley  v.  Smith,  13  Wall.  604;  Legal 

by  counsel  that  the  tender  was  made  Tender  Cases,  12  id.  457 ;  Trebilcock 

of  a  debt  not  due.    The  tender  was  v.  Wilson,  id.  687 ;  Verges  v.  Giboney, 

of  a  sum  equal  to  the  interest  and  88  Ma  458 ;  Wamibold  v.  Schlich- 

the  principal.    Parker,  C.  J.,  said :  ting,  16  Iowa,  248 ;  Murray  v.  Harri- 

"  But  it  appears  to  us  that,  in  order  son,  47  Barb.  484 ;  Wilson  t.  Morgan, 

to  avail  himself  of  this  objection,  the  4  Robt  58 ;  Strong  v.  Farmers,'  etc 

defendant  ought  to  have  shown  a  Bank,  4  Mich.  850;  Wills  v.  Allison, 

willingness  to  take  what  was  due,  4  Heisk.  885 ;  Bond  v.  Green wald,  id. 

and  to  have  stated  that  he  claimed  453 ;  CfJdwell  v.  Craig,  22  Gratt  340. 

to  hold  possession  only  for  the  nou-  ^  Trebilcock   v.   Wilson,   12  Wall, 

payment  of  interest"    Odom  v.  Car-  687. 

ter,  86  Tex  281.  3  Hart  v.  Flynn,  8  Dana,  190.    See 

A  tender  of  $5  by  a  street-car  pas-  Lang  v.  Waters,  47  Ala,  624 ;  McCune 

senger  who  has  no  smaller  money  v.  Erfort,  48  Mo.  184. 


§  268.]  TBNDBB.  541 

offered  in  payment  and  not  objected  to  on  that  ground,  will 
<5onstitate  a  good  tender.*  When  a  debtor  tenders  a  bank 
check  in  payment  of  a  debt,  and  the  creditor  expressl}'^  waives 
all  objection  to  that  mode  of  payment  and  only  objects  to  the 
amount,  it  is  good.^  Where  a  note  is  payable  to  a  bank  [455] 
in  which  the  debtor  has  a  deposit,  his  check  on  such  bank  is  a 
good  tender ; '  but  a  note  or  other  obligation  of  the  creditor 
is  not  legal  tender.  A  tender  for  part  of  an  entire  demand 
and  set-off  for  the  residue  cannot  be  pleaded.* 

§  268.  How  made.  As  a  general  rule  the  money  must  be 
actually  produced  and  placed  within  the  power  of  the  creditor 
to  receive  it,  unless  he  dispense  with  its  production  by  express 
declaration  or  other  equivalent  act."    A  mere  verbal  offer  to 

1  Brown  T.  Simons,  44  N.  H.  475 ;  ^Shipp   y.    Stacker,    8   Ma    145. 

BaU  V.  Stanley,  5  Yerg.  199;  Noe  v,  "Lawful  current  money"  of  a  state 

Hodges,  8  Humph.  163;  Sea  well  v.  is  construed  to  mean  money  issued 

Henry,  6   Ala.  226 ;    Cummings  v,  l?y  congress.     Wharton  v.  Morris,  1 

Putnam,  19  N.   H.  569;  Williams  v.  Dall.  124;  McChord  v.  Ford,  8  T.  R 

Rorer,  7  Mo.  656;  Cooley  v.  Weeks,  Mon.  166.    "Current  lawful  money" 

10  Yerg.  141 ;  Snow  v.  Perry,  9  Pick,  is  the  same.    Lee  v.  Biddis,  1  DalL 


539 ;  Wheeler  v.  Knaggs,  8  Ohio,  169 
Fosdick  V.  Van  Husan,  21  Mich.  667 
Curtiss  V.  Greenbanks,   24  Vt  536 


175.  But  "currency,"  where  bank 
notes  are  the  only  currency,  does 
not  mean  money.    McChord  v.  Ford, 

Petrie  v.  Smith,  1  Bay,  115 ;  Brown  supra;  Lange  v.  Kohue,  1  McCord, 

T.  Dysinger,  1  Rawle,  40a  See  Ward  115. 

T.  Smith,  7  Wall.  447.  A  tender  in  confederate  money  is 

^  Jennings  ▼.  Mendenhall,  7  Ohio,  not  good,  although  it  was  at  the  time 

St.  258.    The  court  say  in  this  case :  the  circulating  currency  in  the  com- 

"  On  a  somewhat  extensive  examina-  munity.    Graves  v.  Hardesty,  19  La. 

tion  of  the  cases,  it  seems  to  us  that  Ann.  186.    See  Pai'ker  v.  Broas.  20 

mere  silence  is  held  to  be  a  waiver  id.  167 ;  but  see,  also,  Phillips  v.  Gas- 

of  objection  in  the  case  of  current  ton,  87  Ga.  16 ;  Tate  v.  Smith,  70  N. 

bank  notes,  for  the  reason  that  they  C.  685. 

constitute  the  common  currency  of  *  Cary  v.  Bancroft,   14  Pick.  815 ; 

the  country,  and  are  by  all  classes  Hallowell  &  A.  Bank  v.  Howard,  13 

paid   out   and   received  as  money,  Masa  235;  Searles  v.  Sadgrove,  85 

which  is  a  reason  that  does  not  fully  Eng.  Q  Lb  639 ;  a  C,  5  £1  &  Bl. 

apply  to  bank  checks.    All  the  cases,  639. 

however,  proceed    on    the  principle  *  Brown   v.  Gilmore,  8  Ma   107; 

that  where  all  objection  to  the  pro-  Ladd  v.  Patten,  1  Cranch  C.  C.  263 ; 

posed  medium  of  payment  is  waived,  Thomas  v.  Evans,  10  East,  101 ;  Lie- 

the  tender  is  good,  though  not  made  brandt  v.  Myron  Lodge,  61  III  81 ; 

in  coin ;  and  the  only  difference  be-  Dickinson  v.  Shee,  4  Esp.  68 ;  Walker 

tween  them  is  on  the  question  as  to  v.  Brown,  12  La.  Ann.  266 ;  Sands  v. 

what  shall  be  held  to  be  conclusive  Lyon,  18  Conn.  18 ;  Strong  v.  Blake, 

•of  such  waiver."  46  Barb.   227 ;  Matheson   v.  Kelly, 
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pay  a  certain  sum  does  not  constitute  a  tender.^  The  cases 
concur  in  the  foregoing  rule  but  differ  somewhat  in  its  appli- 
[456]  cation.  Where  there  is  a  verbal  offer  of  a  particular 
sum,  and  the  creditor  insists  on  more  being  due  in  such  man- 
ner as  amounts  to  a  declaration  that  the  offered  sum  would 
not  be  received,  the  actual  production  of  the  money  is  not 
necessary.^  The  immediate  departure  of  the  creditor  on  such 
an  offer  being  made,  or  any  intentional  evasion  of  the  debtor, 
would  seem  to  be  equivalent  to  an  express  refusal  of  it,  and 
equally  to  excuse  the  production  of  the  money.'  So  on  a 
verbal  offer  of  a  specified  sum  in  legal  tender  notes  in  which 
the  debt  might  be  paid,  a  declaration  by  the  creditor  that  he 
would  receive  nothing  but  gold  or  silver  would  dispense  with 

24  Up.  Can.  a  P.  598;  Holmes  v.  2  M.  &  S.  86 ;  Finch  v.  Brook,  1  Scott, 
Holmes,  12  Barb.  187 ;  Bakeman  ▼.  70 ;  Danks,  Ex  parte,  2  De  Gez,  M.  & 
Pooler,  15  W^end.  637 ;  Breed  v.  G.  986 ;  Murray  v.  Roosevelt,  Anth. 
Hurd,  6  Pick.  856 ;  Gilmore  v.  Holt,  101 ;  VaupeU  v.  Woodward,  2  Sandf. 
4  id.  258 ;  Eastland  ▼.  Longshorn,  1  Ch.  148 ;  Stone  t.  Sprague,  20  Barb. 
N.  &  McC  194;  Southworth  v.  509 ;  Dana  v.  Fiedler,  1  E.  D.  Smith, 
Smith,  7  Gush.  891;  Lohman  v.  468;  Slingerland  v.  Morse,  8  Johns. 
Crouch,  19  Gratt  381;  Dunham  v.  474 ;  Everett  v.  Saltus,  15  Wend.  474 ; 
Jackson,  6  Wend.  22;  Mclntire  Warren  v.  Mains,  7  Johns.  476;  State 
V.  Clark,  7  id.  830 ;  Sargent  v.  v.  Spicer,  4  Houst  (Del.)  100 ;  Hazaid 
Graham,  5  N.  H.  440.  See  Champion  v.  Loring,  10  Cush.  267;  Strong  v. 
V.  Joslyn.  44  N.  Y.  653 ;  also  HiU  v.  Blake,  46  Barb.  227 ;  Appleton  v. 
Place,  5  Abb.  (N.  &)  18 ;  a  C,  7  Robt  Donaldson,  8  Pa  St.  881. 
389;  Borden  v.  Borden,  5  Mass.  67;  in  Dunham  v.  Jackson,  6  Wend. 
Slingerland  v.  Morse,  8  Johns.  474 ;  22,  it  was  held  that  a  hesitating  re- 
Blight  V.  Ashley,  1  Pet  C.  C.  15;  fusal,  based  on  a  claim  .of  more  than 
Thayer  v.  Brackett,  12  Masa  450;  is  due,  will  not  dispense  with  the 
Gary  v.  Bancroft,  14  Pick.  315.  actual   production    of   the   money. 

iDeWolfev.  Taylor,  71  Iowa,  648;  Sargent  v.  Graham,  5  N.    H.    440; 

Eastman  v.  Rapids,  21  id.  590 ;  Camp  Harding  v.  Davies,  2  C  &  P.  77. 
V.  Simon,  84  Ala.  126 ;  Steele  v.  Biggg,        8  Gilmore   v.  Holt»    4  Pick.  257 ; 

22  IlL  643 ;  Hornby  v.  Cramer,  12  Southworth  v.  Smith,  7  Cush,  891 ; 

How.  Pr.  490;  Sheredine  v.  Gaul,  2  Judd  v.  Ensign,  6  Barb.  268;  Houbie 

DalL  190 ;  Bacon  v.  Smith,  2  La.  Ann.  y.  Volkening,  49  How.  Pr.  169 ;  Sands 

441 ;  Hunter  v.  Warner,  1  Wia  141.  y.  Lyon,  18  Conn.  18 ;  Raines  v.  Jones, 

See  Harris  v.  Mulock,  9  How.  Pr.  4  Humph.  490;  Littell  v.  Nichols, 

402 ;  HiU  v.  Place,  7  Robt  389.  Hard.    66 ;    Hohnes   v.  Holmes,  12 

2  Bender  V.  Bean,  52  Ark.  182;  Pin-  garb.  187.    But  see  Leatherdale  v. 

ney  v.  Jorgerson,  27  Minn.  26 ;  Black  Sweepstone,  3  G  &  P.  842 ;  Knight  v. 

V.   Smith,    Peake,   88 ;    Jackson    v.  Abbott.  80  Vt  577 ;  Thome  v.  Mosher, 

Jacob,  8  Bing.  N.  C.  869;  Sands  v.  20  N.  J.  Eq  267. 
Lyon,  18  Conn.  18 ;  Read  v.  Goldring, 
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the  actual  production  of  the  offered  money .^  An  absolute  re- 
fusal to  receive  the  amount,  or,  in  case  of  mutual  executory 
contractu,  to  do  the  act  in  consideration  of  which  it  is  to  be 
paid,  is  a  waiver  of  production.^  But  the  debtor  must  have 
the  money  to  immediately  comply  with  his  oflfer;  having  it  in 
a  bag  is  no  objection.'  In  some  cases  it  is  held  that  [457] 
such  a  refusal  will  not  dispense  with  the  actual  production  of 
the  money ;  that  there  must  be  some  declaration  or  equivalent 
act  to  the  effect  that  the  debtor  need  not  oflfer  it,*  The  sight 
of  the  money  may  tempt  the  creditor  to  accept  it.'  The 
question  whether  the  production  has  been  dispensed  with  is 
for  the  jury ;  and  if  they  find  the  facts  specially  and  do  not 
find  the  fact  of  dispensation,  the  court  will  not  infer  it.*  The 
money  must  be  actually  at  hand  and  ready  to  be  produced 
immediately  if  it  should  be  accepted.  It  is  not  enough  that 
a  third  person  has  it  on  the  spot  and  is  willing  to  loan  it,  unless 
he  actually  consents  to  do  so  for  the  purpose  of  the  tender.' 
At  an  interview  between  the  plaintiff  and  the  defendant  the 
latter  was  willing  to  pay  £10,  and  a  third  person  offered  to 
go  upstairs  and  fetch  that  sum,  but  was  prevented  by  the 
plaintiff  saying  "  he  cannot  take  it."    Such  oflfer  was  held  a 

iChinnv.  Bretches,  42  KaiL  816;  <  Thomas  v.  Evans,  10  East,  101; 
Hanna  v.  Ratekin,  48  III  462 ;  Hay-  Douglas  v.  Patrick,  8  T.  R  688 ;  Dick- 
ward  V.  Hunger,  14  Iowa,  616 ;  Wyn-  inson  v.  Shee,  4  Esp.  68 ;  Finch  v. 
koop  V.  Cowing,  21  la  570.  Brook,  1  Bing.  N.  a  258;  Leather- 

^  Murray  t.  Roosevelt,  Anth.  101;  dale  v.  Sweepstone,  8  C.  &  P.  842; 

Hazard   v.    Loring,  10   Cush.    267;  Firth  v.  Purvis,  5  T.  R  482;  Kraus 

VaupeU  V.  Woodward,  2  Sandfl  Oh.  v.  Arnold,  7  Moore,  59 ;  Brown  v. 

148 ;  Strong  v.  Blake,  46  Barb.  227 ;  Gilmore,    8   Ma   107 ;  Bakeman   v. 

Stone  V.  Sprague,  20  id.  509 ;  Apple-  Pooler,  16  Wend.  687. 

ton  V.  Donaldson,  8  Pa.  St  881 ;  Dana  ^  Finch  v.  Brook,  supra, 

V.  Fiedler,  1  K  D.  Smith,  468 ;  Sling-  « Id. ;  2  Greenlf.  Ev.,  §  60a 

erland  v.  Morse,  8  John&  474 ;  Ever-  The  burden  of  proving  readiness 

ett  V.  Saltus,  15  Wend.  474 ;  Warren  and  ability  to  pay  is  upon  the  debtor. 

V.  Mains,  7  Johns.  476.  Ladd  v.  Mason,  10  Ore  808;  Park  v. 

»  CJonway  v.  Case,  22  III  127 ;  Breed  Wiley,  67  Ala  810. 

V.  Hurd,  6  Pick.  856;  Davis  v.  Stone-  ?  Sargent  v.  Graham,  6  N.  H.  440; 

street,  4  Ind.  101 ;  Harding  v.  Davies,  Bakeman  v.  Pooler,  15  Wend.  687 ; 

2  a  &  P.  77;  Borden  v.  Borden,  6  Breed  v.  Hurd,  6  Pick.  856;  East- 

Mas&  67;  Sucklinge  v.  Coney,  Noy,  land  v.  Longshom,  1  K.   &  McC. 

74;  Behaly  v.  Hatch,  Walk.  (Misa)  194 
869.    Compare  Sharp  v.  Todd,  88  N. 
J.  Eq.  284. 
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good  tender.^  A  tender  made  by  holding  an  unstated  sum 
[458]  in  hand,  peremptorily  rejected  without  inquiry  as  to 
amount,  is  good.' 

^  Harding  v.  Davies,  3  C.  &  P.  77.  he  would  deduct  nothing.    Held,  not 

But  in  Kraus  v.  Arnold,  7  Mooi*e,  59,  a  tender. 

the  defendant  ordered  A.  to  pay  the  >  State  v.  Spicer,  4  Houst  (Del.) 

plaintiff  £7  12&,  and  the  clerk  of  the  100.    It  appeared  in  this  case  that 

plaintiff  demanded  £8,  on  which  A.  the  parties  met,  and  the  debtor,  in 

said  he  was  only  ordered  to  pay  £7  his  wagon,  which  stopped  on  meet- 

138.,  which  sum  was  in  the  hands  of  ing  the  creditor,  said.  "  I've  got  the 

R,  and  B.  put  his  hand  to  his  pocket  money  to  pay  you,"  specifying  the 

with  a  view  to  pulling  out  his  pocket-  claim,  and  put  his  hand   into  his 

book  to  pay  £7  12&,  but  did  not  do  pocket  to  take  out  the  bag  which 

so,  by  the  desire  of  A. ;  but  B.  could  contained  the  money ;  while  he  was 

not  say  whether  he  had  that  sum  doing  this  the  creditor  said,  '*  I  want 

about  him,  but  swore  he  had  it  in  his  nothing  to  do  with  such  a  cut-throat 

house,  at  the  door  of  which  he  was  as  you,"  and  walked  rapidly  away, 

standing  at  the  tim&    Held,  not  a  The  jury  found  that  the  debtor  was 

legal  tender,  because  the  money  was  thereby  prevented  from  producing 

not  produced.  the  money  and   offering  it  to  the 

And  in  Glasscott  v.  Day,  6  Esp.  48,  creditor,  and  it  was  held  a  good  ten- 
it  was  held  the  tender  was  not  good  der.  Sands  v.  Lyon,  18  Conn.  18. 
because  the  money  was  not  in  sight ;  In  Knight  v.  Abbott,  80  V t  577,  the 
the  witness  supposed  it  was  in  the  defendant,  desiring  to  make  a  teu- 
desk,  but  never  saw  it  produced;  der,  said  to  the  plaintiff  as  he  was 
and  it  did  not  appear  that  if  the  passing  in  a  wagon,  "I  want  to  ten- 
creditor  had  been  willing  to  accept  der  you  this  money  for  labor  you 
the  money  it  could  be  immediately  have  done  for  me,"  at  the  same  time 
paid ;  the  money  should  be  at  hand  holding  a  sum  in  his  hand  equal  to 
and  capable  of  immediate  delivery,  his  indebtedness,  but  not  mentioning 

In  Breed  v.  Hurd,  G  Pick.  856,  a  any  amount ;  the  plaintiff  did  not  re- 
witness  told  the  plaintiff  that  the  de-  ply,  nor  stop  his  team.  Held,  not  a 
fendant  had  left  money  with  him  to  good  tender. 

pay  his  bill,  and  that  if  the  plaintiff  In  Tliorne  v.  Mosher,  20  N.  J.  Eq. 
would  make  it  right  by  deducting  a  257,  A.  offered  to  pay  money  to  R, 
certain  sum  he  would  pay  it,  at  the  holding  her  purse  in  her  hand  in 
same  time  making  a  motion  with  his  sight  of  B.,  who  saw  the  purse,  but 
hand  towards  his  desk,  at  which  he  not  the  bill&  A.  opened  the  purse, 
was  then  standing ;  he  swore  that  he  and  was  in  the  act  of  taking  out  the 
believed,  but  did  not  know,  that  bills,  but  stopped  on  account  of  the 
there  was  money  enough  in  his  desk ;  refusal  of  B.  to  receive  the  money, 
but  if  there  was  not,  he  would  have  Held,  that  the  offer  was  neither  pay- 
obtained  it  in  five  minutes  if  the  ment  nor  tender,  but  the  refusal  was 
plaintiff  would  have  made  the  de-  an  excuse  for  not  making  a  tender, 
duction ;  but  the  plaintiff  replied  that 
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§  269.  Where  to  be  made.  If  a  debt  is  payable  at  a  partic- 
ular place  the  creditor  has  a  right  to  receive  the  money  there.^ 
When  payable  at  a  bank,  the  designation  of  place  imports  a 
stipalation  that  the  holder  will  have  the  instrument  on  which 
the  money  is  payable  at  the  bank  to  receive  payment,  and  that 
the  debtor  will  have  the  funds  there  to  pay  it ;  and  it  is  the 
general  usage  in  such  cases  to  lodge  the  instrument  with  the 
bank  for  collection.  If  the  instrument  be  not  there  lodged, 
and  the  debtor  is  there  at  maturity  with  the  necessary  funds 
to  pay  it,  he  so  far  satisfies  the  contract  that  he  cannot  be 
made  responsible  for  any  future  damages,  either  in  costs  of 
suit  or  interest  for  the  delay .^  Having  money,  however,  in  a 
bank  where  a  note  is  payable  is  not  a  tender  unless  it  is  in 
some  way  appropriated  to  the  note.'  A  tender  to  the  cashier 
of  the  amount  of  a  note  payable  at  his  bank,  coupled  [459] 
with  a  demand  of  the  note,  is  not  good,  it  not  being  there 
at  the  time,  and  the  money  not  being  deposited  nor  afterwards 
offered.*  Where  no  place  of  payment  is  appointed  the  debt 
is  payable  anywhere ;  and  it  is  the  duty  of  the  debtor  to  seek 
the  creditor  if  within  the  state.* 

§  270.  Must  be  unconditional.  A  tender  must  be  uncon- 
ditional,^ or  at  least  cannot  be  clogged  by  any  condition  to 

1  United    States    v.     Gumey,     4  was  held  that  the  money  not  being 

Cranch,  888 ;  Adams  v.  Rutherford,  current  coin,  it  would  not  be  a  tender 

18  Ora  7a    See  §  214.  if  the  creditor  objected  to  it  for  that 

3  Ward  V.  Smith,  7  WalL  447.  reason;  therefore  to  constitute  that 
'Myers  v.  Byington,  84  Iowa,  205.  money  a   tender,  the    debtor   was 

4  Balme  v.  Wambaugh,  16  Minn,  obliged  to  give  the  creditor  time  suffi- 
116 ;  Hill  V.  Place,  7  Robt  889.  See  cient  to  ascertain  whether  the  money 
Rowe  V.  Young,  2  Brod.  &  Bing.  was  such  as  he  would  be  wiUing  to 
165 ;  Bacon  v.  Dyer,  12  Me.  19 ;  Wal-  receive  instead  of  coin ;  and  the  cred- 
lace  V.  McConnell,  18  Pet  186.  itor  having  cause  to  leave  on  account 

B  Littell  V.  Nichols,  Hardin,  66 ;  of  the  insulting  language  before  such 
Houbie  v.  Volkening,  49  How.  Pr.  examination  was  completed,  the  ten- 
169;  Harris  v.  Mulock,  9  id.  402.  In  der  was  not  sufficient;  the  debtor 
this  case  it  appeared  that  the  creditor  must  seek  the  creditor  for  that  pur- 
went  to  the  debtor^s  office  to  receive  pose.  See  Mathis  v.  Thomas,  101  Ind. 
payment  While  in  the  act  of  count-  119 ;  ante^  §  214. 
ing  one  of  several  packages  of  bank  ^  Rose  v.  Duncan,  49  Ind.  269 ;  Jen- 
bills  delivered  to  him  by  the  debtor  nings  v.  Major,  8  C.  &  P.  61 ;  Holton 
as  payment  he  suddenly  left  the  of-  v.  Brown,  18  Vt  224 ;  Wagenblast  v. 
fice  by  reason  of  insulting  language  McKean,  2  Grant's  Cas.  (Pa.)  898 ; 
addressed  to  him  by  the  latter.  It  Cothren  v.  Scanlan,  84  Ga.  555 ;  Pul- 
VOL.  1—85 
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which  the  creditor  can  have  reasonable  objectioii ;  *  so  that  if 
he  takes  the  money  and  there  is  more  due,  he  may  still  bring 
an  action  for  the  residue."  An  oflfer  of  a  certain  sum  in  full 
[460]  of  a  demand  is  not  a  good  tender.'    But  a  tender  is  not 

sifer  v.  Sbepard,  86  IlL  518 ;  Shaw  v.  set-off  against  part  of  the  debt  dua 

Sears,  8  Kan.  did;  Hunter  v.  Warner,  That  this  defendant  intended  to  im- 

1  Wi&  141.  pose  the  terms,  or  raise  the  inference 

I  Bevans  v.  Rees,  5  M.  &  W.  806 ;  that  the  acceptance  of  the  money 
Richardson  v.  Jackson,  8  id.  298 ;  should  be  in  full,  and  thus  conclude 
Wheelock  v.  Tanner,  89  N.  Y.  481 ;  the  plaintiff  against  litigating  all  fur- 
Foster  V.  Drew,  89  Yt  61 ;  Dedekam  ther  or  other  claim,  the  referees 
V.  Yose,  8  Blatchf.  44.  See  Moyna-  were  certainly  entitled  to  say.  That 
ban  V.  Moore,  9  Mich.  9 ;  Hepburn  v.  the  defendant  intended  to  question 
Auld,  1  Cranch,  821.  his  liability  to  part  of  the  amount 

3  Mitchell  V.  King,  6  C.  &  P.  287 ;  tendered  is  equally  obvious,  and  his 

Hartings  V.  Thorley,  8  id.  678;  Jen-  object  was  at  the  same  time  to  adjust 

nings  V.  Major,  id.  61;  Peacock  v,  his  counter-claim.    It  is  not  of  the 

Dickerson,  2  id.  61,  n. ;  Benkard  v.  nature  of  a  tender  to  make  condi- 

Babcock,  27  How.  Pr.  891 ;  Henwood  tions,  but  simply  to  pay  the  sum  ten- 

V.  Oliver,  1  Q.  &  D.  26 ;  1  Q.  R  409 ;  dered  as  for  an  admitted  debt    In- 

Bowen  v.  Owen,  11  id.  180 ;  Wood  v.  terlarding  any  other  object  will  al- 

Hitchcock,  20  Wend.  47 ;  Loring  v.  ways  defeat  the  effect  of  the  act  as  a 

Cooke,  8  Pick.  48 ;  Roosevelt  v.  Bull's  tender.    Even  demanding  a  receipt 

Head  Bank,  46  Barb.  679.  or  an  intimation  that  it  is  expected, 

'L*Hommedien  v.  The  H.  L.  Day-  as  by  asking,  'Have  you  got  a  re- 
ton,  88  Fed.  Rep.  926;  Noyes  v.  ceipt? '  will  vitiate.  The  demand  of 
Wyckoff,  114  N.  Y.  204 ;  Tompkins  v.  a  receipt  in  full  would  of  course  be 
Batie,  11  Neb.  147 ;  Boulton  v.  Moore,  inadmissibla*'  > 
14  Fed.  Rep.  922 ;  Shuck  v.  Chicago,  The  reason  of  this  rule  is  obvious 
etc.  Ry.  Co.,  78  Iowa,  888 ;  Griffith  v.  where  the  debtor  does  not  in  fact 
Hodges,  1  C.  &  P.  419 ;  Strong  v.  Har-  tender  all  that  is  due ;  for  if  a  debtor 
vey,  8  Bing.  804 ;  Cheminant  v.  tenders  a  certain  sum  as  aU  that  is 
Thornton,  2  C.  &  P.  60;  Thayer  v.  due,  and  the  creditor  receives  it, 
Brackett,  12  Mass.  460;  Mitchell  v.  under  these  circumstances  it  might 
King,  6  C.  &  P.  237 ;  Wood  v.  Hitch-  compromise  his  rights  in  seeking  to 
cock,  20  Wend.  47.  In  this  case  recover  more ;  but  if  the  same  sum 
Cowen,  J.,  said:  "It  was  clearly  a  was  tendered  unconditionally,  no 
tender  to  be  accepted  as  the  whole  such  effect  would  foUow.  Sutton  v. 
amount  due,  which  is  holden  to  be  Hawkins,  8  C.  &  P.  269.  The  reason 
bad  by  aU  the  books.  The  tender  why  a  tender  has  so  often  been  held 
was  also  bad  because  the  defendant  invalid  when  a  receipt  in  full  has 
would  not  allow  that  he  was  ever  been  demanded  seems  not  to  have 
liable  for  the  full  amount  of  what  he  been  merely  because  a  receipt  was 
tendered.  His  act  was  within  the  asked  for,  but  rather  because  a  part 
rule  which  says  he  shaU  not  make  a  was  offered  in  full  payment  See 
protest  against  his  liability.  He  must  Sanford  v.  Bulkley,  80  Conn.  844 
also  avoid  aU  counter-claim,  as  of  In  Holton  v.  Brown,  18  Yt  224,  it 
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vitiated  by  being  an  offer  of  payment  under  protest.  If  the 
debtor  absolutely  offers  to  pay  he  does  not  vitiate  the  offer 
by  protesting.^  There  have  been  some  intimations  that  even 
asking  a  receipt  would  vitiate  a  tender ;  and  it  is  prob-  [4:61] 
able  the  requirement  to  give  one  stamped  would  have  that  ef- 
fect ; "  but  it  is  believed  that  the  tenderer  may  ask  a  simple 
receipt  for  what  is  paid.'  At  all  events,  if  the  creditor  refuse 
the  tender  wholly  on  the  ground  of  more  being  due  he  cannot 
afterwards  object  thereto  because  the  debtor  required  a  re- 
ceipt.* A  tender,  however,  which  is  accompanied  by  a  demand 
for  a  receipt  in  full  is  conditional,  and  of  course  invalid.*    A 

was  held  that  a  tender  to  pay  a  note  avoid  litigation ;  it  is  not  due  you, 

is  vitiated  by  demand  of  it,  and  re-  but  I  am  wiUing  to  pay/'  if  accom- 

fusing  to  accept  a  discharge  of  the  panied  by  the  money  (which  is  not 

mortgage  and  a  receipt  for  the  pay-  necessary  in   Iowa)  is  not  a  good 

ment,  the  holder  not  being  able  at  tender.    Kuhns  v.  Chicago,  etc.  Ry. 

the  time  to  find  the  nota  See  Wilder  Ca,  05  Iowa,  628. 

V.  Seely e,    8   Barb.  408 ;   Story   on  2  Laing  v.  Meader,  1  C.  &  P.  257. 

Prom.  Notes,  §  106  et  8eq,;  §§  248,  See  Ryder  v.  Townsend,  7  D.  &  R 

244;  Balme  v.  Wambaugh,  16  Minn.  119. 

116.  8  See  2  Par.  on  Cont  645,  note  m; 

In  Robinson  v.  Ferreday,  8  C.  &  Jones  v.  Arthur,  8  DowL  P.  C,  442 ; 

P.  752,  it  was  held  that  a  tender  was  Bowen  v.  Owen,  11  Q.  R  180. 

not  vitiated  by  the  person  making  it  ^  Richardson  v.  Jackson,  8  M.  & 

saying,  at  the  time,  that  it  was  all  W.  298 ;  Cole  v.  Blake,  Peake,  179. 

that  the  debtor  considered  was  due ;  ^Halpin   v.  Phenix  Ins.  Co.,  118 

but  if  he  offere  the  sum  **  as  aU  that  N.  Y.  165 ;  Noyes  v.  WyckoflP,  114  id. 

is  due,"  it  is  different     Sutton  v.  204 ;  Frost  v.  Yonkers  Savings  Bank, 

Hawkins,  8  C.  &  P.  259 ;   Field  v.  70  id.  558 ;  Bowen  v.  Owen,  11  Q.  B. 

Newport,  etc.  R  Ca,  8  H.  &  N.  409 ;  180 ;  Griffith  v.  Hodges,  1  C.  &  P.  419 ; 

Thorpe  v.  Burgess,  8  DowL  P.  C.  60a  Glasscott  v.  Day,  5  Esp.  48;  Higham 

And  in  Bowen  v.  Owen,  11  Q.  R 130,  v.  Baddely,  Gow,  218 ;  Foord  v.  Noll, 

a  tenant  sent  to  his  landlord  261,  2  Dowl.  (N.  a)  617 ;  Finch  v.  MiUer, 

with  a  letter  in  these  words :  *'Ihave  5  C.  R  428;  Sanford  v.  Bulkley,  30 

sent  with  the  bearer  26t  to  settle  one  Conn.    844 ;    Richardson   v.    Boston 

year's  rent  of  Nant-y-pair.*'  The  land-  Chemical  L.,  9  Met  42;  Perkins  v. 

lord  refused  to  take  it,  saying  that  Beck,  4  Cranch  C.  C.  68;  Hart  v. 

more  was  dua    Held,  a  good  tender.  Flynn,  8  Dana,  190 ;  Holton  v.  Brown, 

1  Manning  v.  Lunn,  2  C.  &  K  13 ;  18   V t    224 ;    Siter   v.  Robinson,  2 

Scott  V.  Uxbridge  &  R  Ry.  Ca,  L.  R  Bailey,  274 ;  Brooklyn  Bank  v.  De 

1  C.  P.  596 ;  Sweny  v.  Smith,  L.  R  7  Grauw,  28   Wend.    342 ;    Wood   v. 

Eq.  824.   But  see  Wood  v.  Hitchcock,  Hitchcock,  20  id.  47 ;  Eddy  v.  O'Hara, 

20  Wend.  47,  quoted  from  in  the  pre-  14  id.  221 ;  Clark  v.  Mayor,  1  Keyes, 

ceding  note.  9 ;  Thayer  v.  Brackett,  12  Mass.  450 ; 

An  ofifer  to  the  effect  that  "  I  am  Wagenblast  v.  McKean,  2  Grant  Cas. 

willing  to  pay  you  the  named  sum  to  (Pa.)  893 ;  Pulsif er  v.  Shepard,  86  IlL 
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[462]  tender  of  money  in  payment  of  a  debt,  to  be  available^ 

must  be  without  qualification ;  that  is,  there  must  not  be  any- 
thing raising  an  implication  that  the  debtor  intends  to  cat  off 

513 ;  Cothran  v.  Scanlan,  34  Ga.  555 ;  posit    The  rule  is  different  where 

Shaw  V.  Sears,  3  Kan.  242 ;  Hunter  v.  there  is  no   controversy  as  to  the 

Warner,  1  Wia  141 ;  Rose  ▼.  Duncan,  character  of  the  money  tendered,  but 

49  Ind.  2691  where  the  plaintiff  claims  a  larger 

Where    a   tender   was  made   in  amount  than  the  defendant  concedes 

*'  greenbacks,'*  and  refused  because  to  be  due.    In  such  cases  the  tender 

payment  in  coin  was  demanded,  it  establishes  the  liability  of  the  party 

was  considei^ed  a  valid  tender,  if  the  sued  for  the  amount  tendered,  and 

court  should  be  of  opinion  that  the  the  plaintiff  has  a  right  to  accept 

debtor  was  entitled  to  pay  in  such  that  amount  as  a  payment  pro  tonfo, 

money.    The  money  was  paid  into  and  continue  the  litigation  for  the 

court,  to  be  drawn  only  on  its  order  balance  claimed,  he  being  responsible 

"or  by  the  plaintiff,  if  he  shall  ac-  for  costs  subsequently  accruing;  in 

cept   the  same  as  tendered."    The  case  he  fails  to  recover  judgment  for 

plaintiff   obtained  an  order  of  the  such  balance  or  some  part  thereof 

court  and  drew  the  money,  and  the  Here  it  was  all  the  time  in  the  power 

order  recited  that  he  should  not  be  of  Robb  to  waive  his  objection  to  the 

prejudiced  by  his  acceptance  and  ap-  character  of  the  money  tendered  and 

propriation  of  the  amount   Lindsay,  accept  it  in  satisfaction  of  his  debt ; 

J.,   said:     "So    long   as   the   legal  but  as  it  was  lawful  money,  as  held 

tender  notes  remained  in  the  hands  recently  by  the  supreme  court  of  the 

of  the  court,  or  its  agent,  the  Farm-  United   States   (Knox   v.    Lee  and 

ers'Bank^  they  constituted  a  standing  Parker  v.  DavisX  it  was  not  within 

and  continuous  offer  to  Robb,  which  the  power  of  the  circuit  court  to  per- 

he  had  the  option  at  any  time  to  ac-  mit  him  to  take  possession  of  it  as 

cept 'as  tendered,*    But  he  could  not  property,  and  account  to  appellant 

of  his  own  volition  take  out  and  ap-  for  its  value  in  coin,  nor  to  compel 

propriate  such  notes  upon  any  other  the  latter  to  pay  it  out  upon  any  debt 

conditions  than    those  upon  which  for  less  than  its  face  valua    As  the 

the  tender  was  made.    Nor  had  the  unauthorized  order  of  the  court  un- 

court  the  power  to  change  or  modify  -  der  which  Robb  obtained  possession 

these  condition&    If  it  should  finally  of  the  money  tendered  was  made  at 

be  adjudged  that  the  tender  was  suf-  his  instance,  and  contrary  to  the  ob- 

ficient  in  law,  the  appellant  would  be  jections  of  his  debtor,  he  occupies  no 

entitled  to  his  costs,  and  the  title  to  better  attitude  than  he  would  have 

the  money  on  deposit  would  be  vested  done  had  he  withdrawn  the  money 

in  Robb.  Upon  the  other  hand,  if  the  from  the  bank,  as  he  had  a  right  to  do, 

court  should  adjudge  that  Robb  was  imder  the  order  directing  the  deposit 

entitled  to  have  his  note  paid  in  gold  to  be  made.    He  must  be  held  to 

coin,  a  judgment  specifically  enforc-  have  waived  objection  to  the  charac- 

log  his  contract  would  be  rendered,  ter  of  the  money  tendered,  and  to 

and  Wells  would  have  the  right  to  have  accepted  it  as  a  payment  of  his 

withdraw  from   the  hands  of   the  debt"  Wells'  Adm'r  v.  Robb,  9  Bush, 

court  the  legal  tender  notes  on  de-  26. 
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or  bar  a  claim  for  any  amount  beyond  the  sum  offered.^  A 
tender  of  money  to  pay  negotiable  paper  may  be  so  far  con- 
ditional as  to  be  accompanied  by  a  demand  for  its  surrender.^ 
The  rule  as  to  such  paper  is  exceptional,  to  withdraw  it  from 
circulation  and  for  recourse  to  other  parties. 

The  general  doctrine  in  respect  to  tender  is  that  no  condi- 
tion can  be  annexed  which  by  acceptance  would  preclude  any 
question  which  would  otherwise  be  open  to  the  creditor.  He 
should  be  at  liberty  to  accept  the  tender,  and  to  say  he  does 
not  take  it  in  full  satisfaction  of  his  demand ;  or  that  he  [463] 
does  not  forego  any  right  by  its  acceptance  except  to  deny 
that  so  much  was  paid,  and  such  benefits  to  the  tenderer  as 
are  consequent  by  legal  intendment.  The  party  making  the 
tender  should  be  content  to  allow  the  creditor  to  take  the 
money,  and  get  more  if  the  jury  find  him  entitled  to  it;  or  to 
assert  any  other  right  consistent  with  the  mere  acceptance  of 
the  money,  and  applying  it  to  the  subject.'  If,  however,  there 

J  Wood  V.  Hitchcock,  20  Wend.  47 ;  143>  244 ;  Storey  t.  Krewson,  55  Ind. 
Roosevelt  v.  BulFs  Head  Bank,  45  897 ;  Dooley  v.  Smith,  13  Wall.  604 
Barb.  579 ;  Wilder  v.  Seelye,  8  id.  408 ;  »  See  Jennings  v.  Major,  8  C.  &  P. 
Sanford  v.  Bulkley,  80  Conn.  844;  61;  Tliayer  v.  Brackett;  12  Masa  450. 
Perkins  v.  Beck,  4  Cranch  C.  C.  68 ;  A  party  quahfies  his  tender  when 
Brooklyn  Bank  v.  De  Grauw,  23  he  demands  in  return  what>  accord- 
Wend.  842 ;  Hoi  ton  v.  Brown,  18  Vt  ing  to  his  own  theory  of  his  rights, 
224 ;  Hart  v.  Flynn,  8  Dana,  190 ;  he  is  strictly  entitled  to  for  the  money 
Eddy  V.  0*Hara,  14  Wend.  221 ;  Clark  he  pays,  and  even  though  such  theory 
V.  Mayor,  1  Keyes,  9 ;  Cheminant  v.  is  legally  correct,  if  that  theory  is 
Thornton,  2  C.  &  P.  50;  Strong  v.  questioned.  This  is  illustrated  by 
Harvey,  8  Bing.  804;  Mitchell  v.  Loring  v.  Cooke,  8  Pick.  48.  A  ten- 
King,  6  C.  &  P.  287 ;  Brady  v.  Jones,  der  was  made  to  redeem  from  an  ez- 
2  Dow.  &  Ry.  805 ;  Benkard  v.  Bab-  ecution  sala  The  amount  tendered 
cock,  27  How.  Pr.  891 ;  Rose  v.  Dun-  was  not  the  subject  of  dispute ;  but 
can,  49  Ind.  269 ;  Finch  v.  Miller,  5  the  debtor  demanded  a  release  which 
C  R  428 ;  Sutton  v.  Hawkins,  8  C.  &  was  not  necessary  to  cancel  the  sale, 
P.  259.  and  the  purchaser's  inchoate  title; 

>  Bailey  v.  County  of  Buchanan,  and  a  release  had  been  prepared  by 
116  N.  Y.  297;  Straflfordv.  Welch,  59  the  tenderer  ready  for  execution. 
N.  H.  46 ;  Cutler  v.  Gk)c4d,  48  Hun,  The  purchaser  refused  to  execute  it, 
516 ;  Wilder  v.  Seelye,  8  Barb.  408 ;  and  claimed  to  hold  his  purchase  to 
Rowley  v.  Ball,  8  Cow.  808 ;  Smith  v.  secure  other  debts.  This  right  was 
Rockwell,  2  Hill,  482 ;  Hansard  v.  held  not  to  exist,  as  the  English  doc- 
Robinson,  7  B.  &  C.  90.  See  Story  on  trine  of  tacking  was  not  recognized ; 
Bills,  §§  448-9 ;  Chitty  on  Bills,  428 ;  but  the  tender  was  invalidated  by 
Story  on  Prom.  Notes,  §§  106,  112,  the  demand  of  a  release,  though  if  ex- 
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is  no  dispute  as  to  the  amoant  of  the  debt  a  tender  may  always 
be  restricted  by  such  conditions  as  by  the  terms  of  the  con- 
tract are  precedent  to  or  simultaneous  with  the  payment  of 

ecuted  it  would  have  extinguished  no  mand  such  discharge  when  tender- 
right  which  the  purchaser  could  have  ing  such  full  payment;  that  the 
asserted.  In  the  subsequent  case  of  mortgagee  could  not  be  required  to 
Saunders  v.  Frost,  5  Pick.  259,  275,  a  do  so  merely  upon  a  tender  of  the 
tender  was  made  on  a  mortgage  debt  •  amount  as  a  condition  to  his  right 
after  the  mortgagee  had  taken  pos-  to  receive  the  amount  Biddle,  J., 
session  to  foreclose  for  interest  in  ar-'  said :  **  When  one  party  is  to  perform 
rear,  the  principal  not  being  due.  The  an  act,  whose  right  does  not  depend 
tender  was  of  the  whole  mortgage  upon  any  act  to  be  performed  by  the 
debt,  including  interest  computed  to  other  party,  the  tender  must  be  with- 
the  date  of  the  tender,  and  not  to  the  out  condition,  as  where  money  is  to  be 
maturity  of  the  debt  The  court  held  paid  without  condition.  The  current 
that  as  to  the  principal  the  tender  of  authorities  —  indeed  we  believe  it 
was  not  good ;  for  the  creditor  had  a  to  be  quite  uniform  —  holds  that  the 
right  to  keep  his  debt  at  inteirest  until  party  bound  to  pay  the  money  can- 
the  time  appointed  for  payment  But  not  make  a  good  tender  upon  the 
it  was  no  objection  to  the  tender  in  condition  that  the  party  to  whom  the 
respect  to  interest  due  that  a  larger  money  is  to  be  paid  shall  give  him  a 
sum  was  tendered ;  nor  that  a  dis-  written  receipt  therefor ;  and  in  the 
cliarge  of  the  mortgage  was  de-  case  of  a  non-commercial  promissory 
manded ;  for  since  the  statute  enti-  note  the  authorities  are  in  conflict 
tied  the  mortgagor  to  a  discharge  on  whether  a  good  tender  can  be  made 
payment  of  the  mortgage  debt  the  upon  the  condition  that  the  note 
demand  of  such  discharge  was  only  shall  be  surrendered ;  but  in  the  case 
of  the  performance  of  a  duty  imposed  of  commercial  paper  the  authorities 
by  law.  So  it  seems  that  the  tender,  seem  to  be  imiform  that  a  tender 
as  to  interest,  was  not  rendered  nuga-  upon  condition  that  the  paper  shall 
tory  by  being  accompanied  by  a  con-  be  surrendered  is  good,  because  such 
dition  which  was  only  admissible  paper  might  be  put  in  circulation 
when  a  tender  could  rightf uHy  be  after  payment,  and  innocent  parties 
made  of  the  mortgage  debt  It  was  become  liable ;  not  so,  however,  with 
sustained  because  it  was  the  duty  of  non-commercial  paper ;  after  pay- 
the  mortgagee  to  inform  the  mort-  ment  by  the  maker  it  becomes  harm- 
gagor  that  possession  was  held  only  less  against  him,  wherever  it  may 
for  the  interest  due ;  and  the  mort-  ga" 

gagee  should  have  shown  a  willing-  A  tender  to  be  good  must  not  be 

ness  to  accept  payment  of  such  in-  upon  any  condition  prejudicial  to 

terest  the  party  to  whom  it  is  mada    See 

In  Storey  v.  Krewson,  55  Ind.  897,  Wheelock  v.  Tanner,  89  N.  Y.  481 ; 

the  court  held  that  under  a  statute  Hepburn  v.  Auld,  1  Cranch,  821.    D. 

which  requires  a  mortgagee  of  lands  purchased  some  oats  of  R,  who  took 

to  discharge  a  mortgage  of  record,  goods  worth  |41.78  in  part  payment 

after  having  received  full  payment,  D.  tendered  $170  to  F.,  telling  him 

a  mortgagor  is  not  entitled  to  de-  that  if  he  took  $180  of  the  amount  it 
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the  debt  or  proper  to  be  performed  by  the  tenderee ;  *  as  that 
he  shall  discharge  a  mortgage ;  ^  return  collateral  security ; ' 
give  a  release ;  ^  or  surrender  mortgaged  chattels,  if  a  reason- 
able time  be  given.^  But  if  a  tender  is  made  upon  condition 
its  acceptance  is  an  acceptance  of  the  condition.^ 

When  mutual  acts  are  to  be  done  by  two  parties  at  the  [464] 
same  time  and  the  right  of  each  depends  upon  the  perform- 
ance of  the  other,  either  may  tender  his  part  of  the  perform- 
ance upon  the  condition  that  the  other  discharges  his  duty ; 
and  neither  is  compelled  to  perform  unless  the  other  does  so 
also;  as  when  land  is  bargained  and  sold  to  be  conveyed  upon 
payment  of  the  purchase-money.  In  such  a  case  neither  can 
be  compelled  to  perform  his  part  of  the  agreement  except  on 
the  performance  by  the  other  of  his  part ;  that  is,  the  vendee 
cannot  demand  the  conveyance  without  tendering  the  pur- 
chase-money; and  the  vendor  cannot  demand  the  purchase- 
money  without  tendering  the  conveyance;  and  either  may 
make  a  good  tender  to  the  other  upon  the  condition  that  he 
will  perform  his  part  of  the  agreement.''  If  the  performance 
of  precedent  or  contemporaneous  conditions  is  refused  the 
person  whose  duty  it  is  to  pay  has  done  all  that  is  required  of 
him  when  he  has  made  a  tender ;  he  is  thereby  excused  from 
keeping  it  good.^ 

cloeed  the  whole  biismess ;  and  if  he  Jewett  v.  Earle,  58  N.  Y.  Super.  Ct 

took  the  $170  it  settled  the  oat  busi-  849 ;  Weraer  v.  Tuch,  52  Hun,  369. 
ness  and  left  the  account  for  the       ^Cass  v.  Higgenbotam,  100  N.  Y. 

goods  standing;  held  not  conditional;  253;  Ocean  Nat  Bank  v.  Fant,  50  id. 

D.  merely  explained  his  tender.  Foe-  474 ;  Loughborough  v.  McNevin,  74 

ter  V.  Drew,  89  Vt  51.  CaL  250. 

A  tender  of  the  amount  due  upon       «  Saunders  v.  Frost,  5  Pick.  259. 
a  judgment^  accompanied  by  a  de-       ^  Brink  v.  Freo£f,  40  Mich.  610. 
mand  for  the  assignment  of  the  se-       ^  Adams   v.    Helm,    55    Ma  468 ; 

curity  or  writ>  will  not  entitle  the  Kronenberger   v.   Binz,  56  id.  121 ; 

person  making  it  to  be  subrogated  to  Lee  v.  Dodd,  20  Ma  App.  284. 
the  plaintifTs  rights  therein.    Forest       ^Englander  v.  Rogers,  41  Cal  420 ; 

Oil  Ca's  Appeals,  118  Pa.  St  18a  HeiAe  y.  TreadweU,  72  id.  217 ;  Storey 

1  Halpin  v.  Phenix  In&  Ca,   118  v.  Ej-ewson,  65  Ind.  897. 
N.  Y.  165;  Johnson  y.  Cranage,  45       s  Cannon  y.  Handley,  72  CaL  133; 

Mich.  14 ;  Lamb  v.  Jeffrey,  41  id.  719 ;  Washburn   v.    Dewey,    17   Vt   92 ; 

Brink  v.  Freoflf,  40  id.  614.  White  y.  Dobson,  17  Gratt  262 ;  Mc- 

3  Halpin  y.  Phenix  In&  Ca,  supra;  Daneld    y.    Eimbrell,    8  G.  Greene 

Wheelock  y.  Tanner,  89  N.  Y.  481 ;  (Iowa),  885. 
Salinas  ▼.  Ellis,  26  a  C.  387.    See 
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§  271.  EflTect  of  accepting.  Acceptance  of  a  tender,  when 
made  as  fall  payment,  has  the  effect  of  entire  satisfaction  in 
case  of  a  disputed  claim.^  But  the  acceptance  of  a  proper 
[465]  tender,  accompanied  by  no  such  condition,  does  not 
preclude  the  creditor  from  proceeding  for  more.'  An  appeal 
is  not  waived  by  the  receipt  of  a  payment.  The  acceptance 
of  a  sum  tendered  on  account  of  a  claim  only  extinguishes  it 
when  it  is  all  that  the  creditor  is  entitled  to,  or  when  it  is  re- 
ceived as  being  so.* 

§  272.  Must  be  kept  good.  Unless  the  conduct  of  the  party 
who  is  entitled  to  payment  excuses  the  other  from  so  doing  * 
he  must  keep  his  tender  good;  that  is,  the  debtor  must  at  all 
times  be  prepared  to  meet  a  demand  for  money  tendered ;  if 
he  fails  to  do  so  he  places  himself  in  default  and  loses  the  ben- 
efit of  his  tender.*    And  the  rule  applies  in  chancery  and  at 

1  Jenks  V.  Burr,  56  in.  460;  MiUer  Ryal  v.  Rich,  10  East,  47;  Sleght  v. 
Y.  Holden,  18  Vt  887;  Gkissett  v.  An-    RhinelaDder,  1  Johns.  192. 

dover,  21  Vt  842 ;  Towslee  v.  Healey,  »  Benkard  v.  Babcock,  2  Robt  175. 
89  Vt  522;  Draper  v.  Pierce,  29  Vt  *  See  §  268,  ante. 
250 ;  Cole  v.  Champlaii^  T.  Co.,  26  »  Crain  v.  McGoon,  86  IlL  481 ;  San- 
Vt  87;  McDaniels  v.  Bank  of  Rut-  ders  v.  Peck,  181  id.  407;  Aulger  v. 
Jand,  29  Vt  280 ;  Ooslin  v.  Hodson,  Gay,  109  id.  487 ;  Wyckoff  v.  An- 
24  Vt  140 ;  Adams  y.  Helm,  55  Ma  thony,  9  Daly,  417 ;  Rainwater  v. 
46a  HummeU,  79  Iowa,  571 ;  Wilson  v. 
It  is  held  in  some  cases  that  an  un-  McVey,  88  Ind.  {08 ;  Park  v.  Wiley, 
accepted  tender  is  an  admission  that  67  Ala.  810 ;  1  Saund.  88,  n.  2 ;  Wilder 
there  is  a  sum  due  the  tenderee  equal  v.  Seely  e,  8  Barb.  408 ;  State  v.  Briggs^ 
to  it,  and  this  although  it  be  defect-  65  N.  C.  159 ;  Bronson  v.  Rock  Island, 
ive  or  be  made  in  a  case  where  it  is  etc.  R  Co.,  4(T  How.  Pr.  48 ;  Mohn  v. 
not  binding  and  cannot  be  pleaded.  Stoner,  14  Iowa,  115;  11  id.  80;  War- 
Denver,  eta  R  Co.  v.  Harp,  6  Cola  rington  v.  Pollard,  24  id.  281 ;  Kort- 
420 ;  Cilley  v.  Hawkins,  48  IlL  309.  right  v.  Cady,  28  Barbi  490 ;  a  C,  5 
These  cases  are  of  doubtful  authority,  Abb.  858;  Kortright  y.  Blunt,  12 
because  the  legal  effect  of  such  a  How.  Pr.  424 ;  Brooklyn  Bank  v.  De- 
tender  is  no  more  than  a  mere  offer  Qrauw,  28  Wend.  d42 ;  Pulsifer  v. 
of  compromise.  No  doubt  is  enter-  Shepard,  86  111.  518 ;  Nelson  v,  Oreo, 
tained  that  where  a  tender  is  made  41  IlL  18 ;  Cullen  v.  Qreen,  5  Harr. 
under  a  mistaken  belief  by  the  party  17 ;  Clark  v.  MuUenix,  11  Ind.  582 : 
who  made  it  that  the  sum  tendered  Jarboe  v.  McAtee,  7  R  Mon.  279 ; 
was  due  evidence  is  admissible  to  Livingston  v.  Harrison,  2  E.  D. 
rebut  the  inference  that  a  debt  was  Smith,  197 ;  Call  v.  Scott,  4  Call,  402 ; 
thereby  admitted.  Ashuelot  R  Ca  Mason  v.  Croom,  24  Ga.  211 ;  DeWolf 
V.  Cheshire  R  Co.,  60  N.  H  856.  v.  Long,  7  IlL  679;  Brock  v.  JoneSr 

2  Higgins  V.  Halligan,  46  IlL  178 ;  16  Tex.  461 ;  Webster  v.  Pierce,  85 
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law.^  It  is  not  necessary  to  keep  for  the  creditor  the  identical 
money  tendered.  The  tenderer  is  at  liberty  to  use  it  as  his 
own ;  all  he  i&  under  obligation  to  do  is  to  be  ready  at  all  times 
to  pay  the  debt  in  current  money  when  requested.^ 

A  refusal  by  the  debtor  after  a  tender  to  pay  the  money  [466] 
tendered  on  demand  of  the  creditor  deprives  the  offer  of  all 
legal  availability  and  effect.'  For  this  purpose  the  debtor 
should  keep  the  money  in  his  own  possession;  he  may  use  it 
as  his  own  so  far  as  consistent  with  constant  readiness  to  pay.* 
A  deposit  of  it  with  a  third  person  for  the  creditor,  with  or 
without  giving  him  notice  thereof,  will  not  exempt  him  from 
this  necessity ;  for  the  creditor  will  be  under  no  obligation  to 
apply  to  the  depositary  for  it.  If  he  thinks  proper  to  accept 
the  tender  he  may  call  on  the  debtor  himself  for  it.  In  that 
case,  unless  the  debtor  pays  or  tenders  the  sum,  he  will  lose 
the  benefit  of  the  previous  tender.'  Hence  the  debtor  is  en- 
titled to  the  benefit  of  his  tender  if  he  is  ready  with  the  money 
on  a  demand  made  to  himself  personally,  although  he  may 
have  made  the  tender  by  his  attorney .• 

The  demand  for  the  money  after  a  tender  and  refusal  must 
be  of  the  precise  sum  tendered,^  and  must  be  made  by  some 

111.  158 ;  Marine  Bank  v.  Rushmore,  waiver  of  error.    Yail  v.  McMillan, 

28  111.  463 ;  Sloan    v.  Petrie,  16  HI  17  Ohio  St  617. 

262 ;    Stow  y.    RusBell,    86    IlL  18 ;  2  Curtiss  v.  Greenbanks,  24  Vt  53a 

Wright  V.  McNeely,  11  111.  241 ;  Wood  But  see  Qiijnn  v.  Whetcroft*  3  Har. 

V.  Merchants',  etc.  Ca,  41  III.  267 ;  &  McH.    852 ;    Roosevelt  v.    Bull's 

Suver  V.  O'Riley,  80  HI.  104;  Haynes  Head  Bank,  45  Barb.  579. 

V.  Thorn,  28  N.  H.  386;    Nantz  v.  3  Nantz  v.  Lober,  1  Duval,  804 ;  Rose 

Lober,    1    Duv.    804;    Hay  ward    v.  v.  Brown,  Barby,  293. 

Hague,  4  Esp.  98 ;  Peirse  v.  Bowles,  1  *  Curtiss  v.  Greenbanks,  24  Vt  536. 

Stark.  823;  Spy  bey  v.  Hide,  1  Camp.  But  see  Roosevelt  v.  BulFs  Head  Bank, 

181 ;  Rivera  v.  Griffiths,  1  D.  &  Ry.  45  Barb.  479. 

215;  Coles  v.  Bell,  1  Camp. 478,  note;  ^ Rainwater  v.  Hummell,  79  Iowa, 

Coore  V.  Callaway,  1  Esp.  115.  571 ;  Town  Vs  Trow,  24  Pick.  16a 

1  De  Wolf  V.  Long,  7  IlL  679 ;  Doyle  ^  Berthold  v.  Rey bum,  87  Ma  586. 
V.  Teas,  5  111.  202 ;  Brooklyn  Bank  A  defendant's  attorney  having  made 
v.  De  Grauw,  23  Wend.  842 ;  Stow  v.  a  tender  the  plaintiff's  attorney  sub- 
Russell,  86  111.  18.  sequently  agreed  to  take  it,  but  it 

A  plaintiff  failing  in  his  suit  in  was  held  this  assent  was  not  such  a 

equity  after  tender  and  deposit  of  demand  as  would  avoid  the  tender, 

money  in  court  brought  error ;  and  The  demand  for  such  a  purpose  must 

pending  the   proceedings   in    error  be  made  upon  the  debtor  pei'sonally. 

withdrew  the  deposit;  held,  not  a  <  Spy  bey  v.   Hide,  1  Camp.   181; 

Rivers  v.  Griffiths,  1  Dow.  &  Ry.  215. 
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one  authorized  to  receive  it  and  give  the  debtor  a  discharge.^ 
Where  the  tender  had  been  made  by  two  persons,  demand  on 
one  was  sufficient.*  If  money  is  tendered  with  which  the  debtor 
has  a  right  then  to  discharge  the  debt,  and  sufficient  to  satisfy 
it,  he  is  not  to  bear  the  loss  of  its  subsequent  depreciation.' 
[467]  §  273.  WaiTer  and  omission  of  tender  on  snfficient 
excuse.  There  is  probably  no  difference  in  respect  to  the  eflfect 
of  stopping  interest  as  damages,  based  on  default,  between  an 
actual  tender  or  tender  with  some  punctilio  waived  and  a 
readiness  to  pay,  and  a  tender  altogether  prevented  by  the 
conduct  of  the  creditor;  as,  for  example,  by  his  absence  or 
cdncealment.  For  this  eflfect  it  is  only  needful  to  negative 
default.*  Where,  however,  the  debt  bears  interest  by  agree- 
ment of  the  parties  after  it  is  payable,  an  actual  tender  is 
doubtless  essential  to  stop  interest  unless  the  creditor  pre- 
vents it  by  some  fraudulent  evasion.*  Where  a  tender  is  made 
to  the  creditor  not  in  currency  which  he  is  bound  to  receive, 
but  in  bank  bills  current  at  par  as  money,  and  not  objected  to 
on  that  account ;  or  is  made  by  a  check  on  a  bank  assented  to 
as  a  mode  of  payment,  the  oflfer  is  a  sufficient  tender.  And 
where  there  is  a  verbal  oflfer  to  pay  and  the  debtor  is  prepared 
to  make  his  oflfer  good,  but  omits  to  produce  the  money  to 
the  view  of  the  creditor  because  the  latter  says  it  need  not 
be  produced  as  he  will  not  receive  it,  the  proflfer  is  in  sub- 
stance and  legal  eflfect  a  tender.^    The  law  interprets  the  con- 

1  Coles  V.  Bell,  1  Camp.  478,  n. ;    defensa    TerreU  v.  WaUcer,  CJ5  N.  a 
Coore  V.  CaUoway,  1  Esp.  115.  91. 

2  Peirse  v.  Bowles,  1  Stark.  528w  •  Anonymous,  1   Hayw.  183,    See 
A  letter  demanding  payment  of  a    Jeter  v.  Littlejohn,  3  Murph.  18^ 

debt  sent  to  the  debtor's  bouse,  to  ^  Thome  v.  Mosher,  20  N.  J.  £q. 

which  an  answer  is  returned  that  257. 

the  demand  should  be  settled,  was  ^  Gilmore  v.  Holt,  4  Pick.  258 ; 
held  to  be  sufiBcient  evidence  of  a  Southworth  v.  Smith,  7  Cush.  891. 
demand  on  an  issue  of  a  subsequent  ^  Holmes  v.  Holmes,  9  N.  Y.  525 ; 
demand  and  refusal  to  a  plea  of  Hall  v.  Norwalk  F.  In&  Co.,  57  Conn, 
tender.  Hay  ward  v.  Hague,  4  Esp.  105 ;  Roe  v.  State,  82  Ala.  68 ;  McDan- 
93.  eld  Y.  Ejmbrell,  8  G.  Greene  (Iowa), 
A  tender  may  lose  its  effect  by  335 ;  Manhattan  L.  Ins.  Ca  v.  Smith, 
mutual  waiver,  as  where  afterward  44  Ohio  St  156 ;  Mathis  v.  Thomas, 
the  debtor,  at  the  suggestion  of  the  101  Ind.  119 ;  Hoffman  v.  Van  Die- 
creditor,  consents  to  retain  the  money,  men,  62  Wis.  362 ;  Sharp  v.  Todd,  88 
He  cannot  afterwards  set  it  up  as  a  N.  J.  Eq.  824 ;  Duffy  v.  Patten,  74  Me. 
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duct  of  the  parties  in  the  ceremony  of  tender  according  to  their 
apparent  intentions ;  and  determines  its  sufficiency  upon  the 
objections  then  stated.  We  have  seen  that  certain  incidents, 
such  as  demanding  a  receipt  for  what  is  paid,  or  change  where 
there  is  an  offer  of  a  larger  amount,  or  bank  bills  instead  of 
money  which  is  legal  tender,  must  be  specially  objected  to  at 
the  time.  Silence  is  a  tacit  waiver  of  such  objections.  Other 
objections  may  also  be  waived  by  implication  on  the  maxim 
of  expreasio  uniiis  eat  exclibaio  altervus,  A  general  rule  on  this 
subject  is  that  if  a  tender  is  refused  on  a  specific  ground  the 
creditor  will  not  be  permitted  afterwards  to  raise  any  other 
objection  which  if  stated  at  the  time  it  was  made  could  have 
been  obviated.* 

§  274.  Tender  must  be  pleaded  and  money  paid  into  court. 
If  the  money  tendered  is  not  demanded  by  the  creditor,  [468] 
and  he  brings  suit,  the  defendant  must  plead  the  tender,  and 
his  plea  must  be  accompanied  by  payment  of  the  money  into 
court  for  the  creditor,^  unless  the  effect  of  the  tender  is  merely 

396 ;  Koon  v.  Snodgraes,  18  W.  Va.  Fed.  Rep.  816';  Morrison  v.  Jacobj* 

320.  114  Ind.  84;  Roberts  v.  White,  146 

I  HuU  V.  Peters,  7  Barbi  881 ;  Car-  Mass.  256 ;    Park  v.  WUey,  67  Ala. 

man  v.  Pultz,  21  N.  Y.  547 ;  Keller  v.  810 ;  Frank  v.  Pickens,  69  id.  869 ; 

Fisher,  7  Ind.  718 ;  Mitchell  v.  Ckwk,  Goss  v.  Bowen,  104  Ind.  207 ;  Fernald 

29  Barb.  248;  HaskeU  v.  Brewer,  11  v.  Toung,  76  Me.  856;   Jenkins  v. 

Ma   258;    Hay  ward  v.  Munger,  14  Briggs,    65   N.    C.    159;    Claflin    v. 

Iowa,  516 ;  Graves  v,  McFarlane,  2  Hawes,  8  Mass.  261 ;  Roosevelt  v.  New 

Cold.  167 ;  Bradshaw  v.  Davis,  12  Tex  York  &  H.  R  R  Ca,  80  How.  Pr. 

886;  Nelson  v.  Robson,  17  Minn.  284;  226;    Harvey  v.  Hackley,  6  Watts, 

Rudolph   V.  Wagner,  86  Ala.  698;  264;   Nelson    v.    Oren,    41    lU.    18; 

Stokes  V.  Recknagel,  88  N.  Y.  Super.  Brown  v.  Ferguson,  2   Denio,  196 ; 

Ct    868 ;    Ricker   v.   Blanchard,  45  Halsey  v.  Flint,  15  Abb.  867 ;  Sheri- 

N.  H.  89 ;  Abbot  v.  Banfield,  48  id.  den  v.  Smith,  2  Hill,  538 ;  Bronson  v. 

152.  Chicago,  etc.  R  Ca,  40  How.  Pr.  48 ; 

If  a  tender  of  money  which  the  Livingston  v.  Harrison,  2  E.  D.  Smith, 

creditor   refused   is   left  with  him  197 ;  Robinson  v.  Gaines,  8  Call,  248 ; 

against  his  wish,  and  he  declines  to  Hume  v.  Peploe,  8  East,  168 ;  Giles 

give  it  up  when  called  for,  it  will  be  v.  Hartis,  1  Ld.  Raym.  254 ;  Becker 

sufficient  Rogers  v.  Rutter,  11  Gray,  v.  Boon,  61  N.  Y.  817;  Karthaus  v. 

410.  Owings,  6  Har.  &  J.  184 ;  Griffin  v. 

« Colby   V.    Reed,    99  U.  a    560;  Tyson,  17  Vt  85;   Culien  v.  Green, 

Matthews  v.  Lindsay,  20  Fla.  962 ;  5  Harr.  17 ;  Mason  v.  Croom,  24  Ga. 

Allen  V.  Cheever,  61  N.  H  82;  Hal-  211 ;  Brock  v.  Jones,  16  Texas,  461 ; 

pin  V.  Phenix  Ina  Co.,  118  N.  Y.  165 ;  Clark  v.  MuUenix,  11  Ind.  582 ;  De 

Coghlen  v.  South  Carolina  R  Co.,  82  Wolf  v.  Long,  7   HI.  679 ;   Marine 
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the  extinguishment  of  a  lien  without  discharging  the  debt,  in 
which  case  payment  into  court  is  not  necessary.^  The  pay- 
ment made  before  trial  is  final ;  the  debtor  cannot  speculate 
on  the  efifect  of  the  evidence  and  add  to  the  sum  paid  after 
the  trial  has  begun.^  If  the  pleadings  do  not  object  to  the 
failure  to  allege  payment  into  court  the  money  may  be  paid 
in  during  the  trial,  and  in  the  absence  of  an  objection  in  the 
record  the  appellate  court  will  assume  that  it  was  so  paid.' 

§  275.  Effect  of  plea  of  tender.  The  plea  of  tender  is  a 
conclusive  admission  that  so  much  is  due;  *  and  if  themonevis 
not  paid  into  court  the  plaintiflf  may  sign  judgment.*  But  the 
tender  and  plea  go  no  further  than  to  admit  the  contract  or 
duty  sued  upon,  and  the  right  of  the  plaintiff  to  the  sum  paid 
in.  The  defendant  may  contest  the  plaintiff's  right  to  any- 
thing beyond  that  sum  upon  any  ground  consistent  with  an 
admission  of  the  original  contract  or  transaction.  He  may 
insist  upon  the  statute  of  limitations,  payment  beyond  the  sum 
tendered  or  other  defense.*  He  cannot  claim  in  a  motion  for 
arrest  of  judgment  that  the  complaint  is  so  defective  as  not  to 

Bank  v.  Rushmore,  28  III  463 ;  Web-  N.  Y.  561 ;  Voss  v.  McGuire,  36  Mo. 

ster  V.  Pierce,  35  III  158 ;  Mohn  v.  App.  452 ;  Kansas  Cify  T.  Cav.  Neis- 

Stoner,  11  Iowa,  80 ;  Hayden  Y.^  An-  wanger,  27  id.  856 ;  Scbnur  v.  Hickox, 

derson,   17  id.   158 ;  Warrington    v.  45  Wis.  200 ;  Monroe  v.  Chaldeck,  78 

PoUard,  24  id.  281 ;  Jarboe  v.  Mc  Atee,  UL  429 ;  Roosevelt  v.  New  York  &  BL 

7  B.  Mon.  279 ;  De  Goer  v.  Kellar,  2  R.  Ca,  80  How.  Pr.  226 ;  Currier  v. 

La.  Ann.  496;  Alezandrie  v.  Saloy,  Jordan,  117  Mass.  260;  Ruble  v.  Mur- 

14  id.  327 ;  Call  v.  Scott,  4  Call,  402 ;  ray,  4    Hay w.    27 ;  Huntington    v. 

State  V.  Briggs,  65  N.  C.  159.    See  American  Bank,  6  Pick.  840 ;  2  Pars. 

Terrell  v.  Walker,  id.  91.    And  for  a  onCont  688,  note.    But  see  Clarke 

construction  of  tbe  code  of  Oregon,  v.  Lyon  Co.,  7  Nev.  75. 
see  HoUaday  v.  Holladay,  13  Ore.  528,       ^  Chapman  v.  Hicks,  2  DowL  P.  C. 

53a  641 ;  Monroe  v.  Chaldeck,  78  BL  429. 

1  Cass  V.  Higenbotam,  100  N.  Y.  248.  See  Knox  v.  Lights  12  IlL  86 ;  Sloan 
See  §  277,  post  v.  Petrie,  16  IlL  262 ;  Marine  Bank  v. 

2  Frank  v.  Pickens,  69  Ala.  369.  Rushmore,  28  Dl.  463 ;  Webster  v. 
A  payment  at  the  time  of  filing  the    Pierce^  35  111.  158 ;  Stow  v.  Russell,  36 

answer  will  not  affect  the  costs  im-  IlL  35 ;  Reed  v.  Woodman,  17  Me.  43. 

less  there  is  a  specification  of  the  ^  Cox  v.  Parry,  1  T.  R  464 ;  Reid  v. 

amount  paid  on  the  claim  and  for  Dickons,  6  B.  &  Ad.  499 ;  Meager  v. 

costs.    The  Good  Hope,  40  Fed.  Rep.  Smith,  4  id.  673 ;  Spalding  v.  Vander- 

608.  cook,  2  Wend.  481 ;  Wilson  v.  Doran, 

3  Halpin  v.  Phenix  Ina  Co.,  118  110  N.  Y.  101 ;  Griflin  v.  Harriman. 
N.  Y.  165.  74  Iowa,  436. 

4  Taylor  v.  Brooklyn  E.  R.  Ca,  119 
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authorize  the  recovery  of  any  sum.^  It  has  been  held  that  an 
answer  ander  the  code  must  allege  that  the  money  has  been 
brought  into  court ;  and  if  it  omits  this  allegation  it  does  not 
state  facts  sufficient  to  constitute  a  defense,  and  the  plaintiff 
may  avail  himself  of  the  objection  on  the  trial.*  And  if  issue 
be  joined  on  the  plea  of  tender  where  the  money  has  not  [469] 
been  brought  into  court,  it  has  been  held  that  judgment 
should  be  given  for  the  plaintiff,  notwithstanding  a  verdict  in 
favor  of  the  defendant  on  that  issue.'  But  in  other  cases  the 
omission  to  pay  the  money  into  court  has  been  treated  as  an 
irregularity.  And  if  the  plaintiff  accept  the  plea  and  reply 
thereto  without  receiving  notice  that  the  money  has  been 
paid  in  he  waives  the  irregularity.* 

The  plaintiff  is  entitled  to  the  money  paid  into  a  court  of 
law,  with  a  plea  of  tender,  in  any  event.'  He  may  take  it  out, 

1  Wilson  V,  Chicago,  etc.  By.  Co.»  68  the  order  as  it  enforces  a  judgment 

Iowa,  673.  or  provisional  remedy."-  The  tender 

^  Becker  v.  Boon,  61  N.  T.  817.    See  was  held  to  be  such  an  admission, 

last  section.  The  court  say:  "  The  money  tendered 

The  notice  of  payment  into  court  in  this  case  was  not  paid  into  court, 

after  suit  which  is  required  by  the  and  it  is  to  be  inferred  from  the  fact 

New  York  code  is  not  waived  by  fail-  that  the  answer  is  treated  as  part  of 

ing  to  return  an  answer  pleading  the   pleadings    that  it   is   accepted 

tender  before  suit  or  to  otherwise  without  the  money  being  paid  in. 

raise  the  question  before  trial.     Wil-  On  the  facts  before  me  I  must  treat 

son  V.  Doran,  110  N.  Y.  101.  the  plea  of  tender  as  sufficient  al- 

sClaflin  v.  Hawes,  8  Mass.  261.  though  the  money  has  not  been  paid 

<  Woodruff  v.  Trapnallt  13  Ark.  640 ;  into  court  But  if  the  tender  was  ir- 
Sheriden  v.  Smith,  2  Hill,  538 ;  Shep-  regular  for  the  reason  stated,  the  ad- 
herd  V.  Wysong,  8  W.  Va.  46 ;  Roose-  mission  of  the  justice  of  the  plaintiff's 
velt  V.  New  York  &  H.  R  Co.,  80  How.  claim  would  be  none  the  less  distinct 
Pr.  226.  In  this  case  the  defendant  and  unequivocal"  Sae,  also,  Merritt 
set  up  in  the  answer  a  tender  with-  v.  Thompson,  10  How.  Pr.  428 ;  Thur- 
out  paying  the  money  into  court  ston  v.  Marsh,  6  Abb.  389. 
This  answer  was  accepted,  and  the  *  Foster  v,  Napier,  74  Ala.  893 ;  Tay- 
plaintiff  afterwards  applied  to  the  lor  v.  Brooklyn  E.  R.  Ca,  119  N.  Y. 
court  for  an  order  requiring  the  de-  561 ;  Kansas  City  T.  Co.  v.  Neiswan- 
fendant  to  pay  to  the  plaintiff  the  ger,  27  Ma  App.  356 ;  Dillenback  v. 
sum  tendered,  under  a  provision  of  The  Rossend  Castle,  30  Fed.  Rep.  462 ; 
the  code  that  "  when  the  answer  of  Supply  Ditch  Ca  v.  Elliott,  10  Colo, 
the  defendant  expressly,  or  by  not  327 ;  Sweetland  v.  Tuthill,  54  lU.  215. 
denying,  admits  part  of  the  plaintiff's  See  Ruble  v.  Murray,  4  Hay  w.  27. 
claim  to  be  just,  the  court,  on  motion,  If  money  paid  into  court  in  a  suit 
may  order  defendant  to  satisfy  that  for  xmliquidated  damages  is  taken 
part  of  the  claim,  and  may  enforce  out  in  good  faith  by  the  plaintiff*s 
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though  he  replies  that  the  tender  was  not  made  before  action 
brought.^  But  the  rule  that  the  plaintiff  is  entitled  absolutely 
to  the  amount  tendered  and  paid  into  court  has  been  held 
not  to  apply  to  an  action  brought  to  recover  a  penalty  or 
other  fixed  amount,  where,  unless  the  plaintiff  recovers  the 
amount  of  the  penalty  or  fixed  sum,  he  is  not  entitled  to 
judgment.^  Nor  is  it  applicable  to  money  paid  into  court  by 
the  plaintiff  on  a  bill  in  equity  to  redeem,  where  the  defend- 
ant for  whom  such  money  is  paid  successfully  contests  the 
right  to  redeem.*   By  withdrawing  money  paid  into  court  the 

Bolicitor  and  paid  to  his  client  the  so-  question  on  the  ground  of  equity  or 

licitor  cannot  bo  compelled  to  repay  mistake,  or  any  ground  except  fraud 

it  after  his  client's  death.    Davys  v.  or  imposition. 

Richardson,  21  Q.  R  Div.  202.  "  But  the  character  of  a  payment 

1  Le  Grew  v.  Ck>oke,  1  Bos.  &  PuL  of  money  into  court  on  a  bUI  in  equity 
832.  to  redeem  a  mortgage  is  entirely  dif- 

2  Canastota  &  M.  Plank  R.  Ca  v.  ferent  It  is  in  its  nature  entirely 
Parkill  50  Barb.  601.  provisional ;  it  is  an  offer  to  pay  in 

'  Putnam  v.  j^utnam,  18  Pick.  129.  discharge  of  a  debt  secured  by  mort- 
In  this  case  Shaw,  C.  J.,  said :  "  There  gage  on  real  estate,  the  purpose  of 
is  no  analogy  between  the  payment  which  is  to  release  such  real  estate 
of  money  into  court  in  a  common-  from  the  incumbrance.  But  the  de- 
law  action  of  debt  or  assumpnt  and  f endant  contests  the  right  to  redeem ; 
a  like  jmyment  upon  a  bill  in  equity  alleges  that,  by  force  of  law  and  the 
to  redeem  under  our  statute,  and  lapse  of  time,  the  mortgage  is  fore- 
hence  the  authorities  applicable  to  closed,  that  she  has  become  the  ab- 
the  former  case  afford  no  rule  gov-  luteownerof  the  estate,  and  of  course 
erning  the  present  By  payment  that  there  is  no  longer  any  debt  se- 
into  courts  in  an  action  claiming  cured  by  mortgage,  and,  conse- 
debt  or  damages,  the  defendant  ad-  quently,  that  she  has  no  claim  to  the 
mits,  in  the  most  formal  manner,  his  money  offered  in  satisfaction  of  such 
absolute  liability  to  that  sum,  and  by  debt  This  defense  prevails,  and  the 
the  form  of  the  rule  or  plea  offers  it  conclusion  of  law  is  that  the  defend- 
in  satisfaction  and  discharge  of  such  ant  was  right  in  rejecting  the  money 
admitted  liability.  If  not  accepted  tendered  and  not  releasing  the  es- 
it  is  paid  into  court  for  the  plaintiff's  tate.  She  cannot  now  be  aUowed  to 
use,  and  the  defendant  derives  the  claim  this  money  i^ainst  her  own 
full  benefit  of  it  as  if  paid  to  and  ac-  formal  act  showing  that  she  has  no 
cepted  by  the  plaintiff  himself,  be-  title  to  it  Nor  ought  the  plaintiffs  to 
cause  it  operates  as  a  bar  pro  tanto  be  bound  by  a  provisional  offer  of 
to  all  claims  in  respect  to  such  sum.  money  to  redeem  an  estate,  where  it 
It  is  therefore  upon  the  strongest  appears  that  they  cannot  redeem, 
reason  held  that  such  payment  shall  and  the  payment  cannot  avail  them 
bo  deemed  absolute,  and  the  party  for  the  only  purpose  for  which  the 
shall  not  be  permitted  to  draw  it  in  money  was  offered." 
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plaintiff  accepts  it  for  the  purposes  for  which  it  was  paid ;  he 
cannot  claim  that  it  was  merely  payment  on  account.^ 

§  276.  EflTect  of  tender  when  money  paid  into  conrt.  [470] 
A  mere  tender  of  a  sufficient  sum  only  has  the  effect  to  stop 
interest  and  protect  the  debtor  against  subsequent  costs.  It 
does  not  discharge  the  debt.'  But  when  the  debtor  has  kept 
the  tender  good,  and  on  being  sued  regularly  pleads  it  and 
brings  the  money  into  court,  it  accomplishes  such  discharge 
whether  the  action  proceeds  to  judgment  or  not.  If  the  [471] 
action  abate  or  be  withdrawn,  the  defendant  in  a  subsequent 
action  may  plead  the  tender  and  payment  into  court  in  the 
first  action ;  and  if  these  facts  are  established  he  will  be  en- 
titled to  judgment.* 

§  277.  Effect  of  tender  on  collateral  securities.  A  suffi- 
cient tender,  however,  will  discharge  all  liens  and  collateral 
securities ;  and  for  this  effect  it  need  not  be  kept  good,  nor  be 
brought  into  court.*  Thus,  where  a  mortgage  of  real  estate 
is  a  mere  security  for  the  debt  and  the  legal  title  remains  in 
the  mortgagor  precisely  the  same  after  as  before  the  debt  is 
due,  and  until  there  is  a  foreclosure,  the  tender  of  the  amount 

1  Haeussler  v.  Durofis,  14  Ma  App^  282*    Keys  v.  Roder,  1  Head,  19,  was 

lOa  an  action  of  debt  commenced  in  a 

>  Ba&  Abr.,  Tender,  F. ;  Goke^  Litt  justice's  court    It  was  held  that  a 

207 ;  Law  v.  Jackson,  9  Cow.  641 ;  mere  o£fer  by  the  defendant  to  the 

Carl^v.  Vance,  17  Mass.  889;  Haynes  plaintiff  of  the  sum  claimed  before 

V.  Thom,  28  N.  H.  886,  400 ;  Barnard  the  issuance  of  the  warrant  could 

V.  Cushman,  85  UL  451 ;  Raymond  v.  not  be  pleaded  as  a  valid  tender  in 

Beamard,    12   Johns.   274;    Ck)it  v.  bar  of  the  action.    The  money  should 

Houston,  8  Johns.  Ca&  248 ;  Jackson  have  been  produced  and  offered  also 

T.  Law,  5  Cow.  248 ;  Cornell  v.  Green,  at  the  time  of  the  trial  before  the 

10  Sb  &  R  14.    See  Jeter  v.  Little-  justice ;  and  upon  appeal  to  the  cir- 

john,  8  Murph.  186 ;  Staat  V.  Evans,  cuit    court,    it    should   have    been 

85  SI  465;  Teass'  Adni'r  v.  Boyd,  29  brought  into  that  court  at  the  time 

Ma  181 ;  Wheeler  v.  Woodward,  66  of  filing  the  papers,  and  still  held 

P&    St    158 ;    Pennsylvania   Ca  v.  ready  and  produced  as  a  continuous 

Dovej,  64  id.  260 ;  Dixon  v.  Clark,  5  offer.    A  mere  offer  of  the  amount 

C  R  865;  Waistell  v.  Atkinson,  8  to  the  plaintiff  by  the  defendant's 

Bing.  289;  Johnson  v.  Triggs,  4  G.  counsel,  in  the  progress  of  the  arg^- 

Greene^  97 ;  Freeman  v.  Heming,  5  ment  in  the  circuit  courts  was  not 

Iowa,  460 ;  Shant  v.  Southern,  10  id.  sufficient 

415;  Mohn  v.  Stoner,  11  id.  80;  Hay-       <  Willard  v.  Harvey,  5  N.  H  252; 

ward  V.  Munger,  14  id.  516.  Swett  v.  Horn,  1  id.  882 ;  Maynard  v. 

^Robinson  v.  Gaines,  8  CaU,  24a  Hunt,  5  Pick.  240. 
See  Warder  v.  Arell,  2  Wash.  (Va) 
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due  after  the  law  day  and  before  foreclosure  will  discharge 
the  mortgage ;  and  if  the  mortgagee  is  in  possession  the  mort- 
gagor may  recover  in  ejectment.^  But  to  establish  a  tender 
and  refusal  such  as  will  discharge  the  lien  of  a  mortgage  with- 
out the  tender  being  kept  good,  the  proof  must  be  clear  that 
the  tender  was  fairly  made  and  deliberately  and  intentionally 
refused  by  the  owner  of  the  mortgage,  and  that  sufficient  op- 
portunity  was  afforded  to  ascertain  the  amount  due;  at  least 
it  should  appear  that  a  sum  was  absolutely  and  uncondition- 
ally tendered  sufficient  to  cover  the  whole  amount  due.- 
Though  the  tender  be  sufficient,  yet  if  the  mortgagor  asks  for 
affirmative  relief,  even  for  extinguishment  of  the  lien,  he  must 
do  equity ;  this  obliges  him  to  keep  the  tender  good ;  he  must 
pay  the  amount  equitably  due  the  mortgagee.'  Where  the  in- 
cidents attached  to  a  mortgage  of  real  estate  are  those  which 
prevailed  at  the  common  law,  the  mortgagee  having  an  estate 
on  condition  which  becomes  absolute  by  reason  of  non-pay- 
ment on  the  day  named,  a  tender  will  uot  discharge  the  lien 
unless  it  is  made  punctually  and  is  kept  good.*  A  tender  will 
discharge  a  mechanic's  lien  for  the  repair  of  personal  prop- 

iKortright  v.  Cady,  21  N.  Y.  843;        ^Tuthill  v.  Morris,  81  N.  Y.  94; 

a  C,  5  Abb.  358;  Jackson  v.  Crafts,  Parks  v.  AUen,  42  Mich.  82;  Jewett 

18  Johns.  110;  Edwards  v.  Farmers'  v.  Earle,  53  N.  Y  Super.  Ct  849; 

F.   Ins.    &  L   Ca,  21  Wend.   4(57;  WaJdron  v.  Murphy,  42  Mich.  66a 
Farmers'  F.  Ina  &  L  Co.  v.  Edwards,        » Tuthill  v.  Morris.  81  N.  Y  94 ; 

26  id.  541 ;  Arnot  v.  Post,  6  Hill,  65 ;  Landis  v.  Saxton,  89  Ma  875.     See 

Post  V.  Arnot,  2  Denio,  344 ;  Tiffany  Salinas  v.  Ellis,  26  a  C.  337. 
V.  SL  John,  5  Lans.  153;  a  Q,  65        *  Crain  v.  McGoon,  86  III.  431 ;  Mat- 

N.    Y.  314;    Hartley  v.  Tatham,   1  thews  v.  Lindsay,  20  Fla.  962  ;Schearff 

Robt.  246 ;  a  C,  1  Keyes,  222 ;  Trimm  v.  Dodge,  33  Ark.  340 ;  Alexander  v. 

V.  Marsh,  54  N.  Y.  599 ;  McDaniels  v.  Caldwell,  61  Ala,  543 ;  Greer  v.  Turner, 

Reed,  17  Vt  674 ;  Eslow  v.  Mitchell,  86  Ark.  17 ;  Currier  v.  Gale.  9  Allen, 

26  Mich.  500;   Caruthera  v.    Hum-  522;  Holman  v.  Bayley,  8  Met  65; 

phrey,   13   id.  270 ;    Van  Husan  v.  Phelps  v.  Sage,  2  Day  (Conn.),  151 ; 

Kanouse,  13 id.  303;  Saltus  V.Everett,  Shields  v.  Lozear,  34  N.  J.  L.  496: 

20  Wend.  267 ;  Salmas  v.  EUis,  26  Rowell  v.  Mitchell,  68  Ma  21 ;  Storey 

a  C.  337;  Tliornton  V.  Nat  Exchange  v.  Krewson,  55  Ind.  397;  Collins  v. 

Bank,  71  Mo.  221.    See  Hanis  v.  Jex,  Robinsoij,  S3  Ala.  91 ;  Slaughter  v. 

66  Barb.  232;  Merritt  v.  Lambert  7  Swift  67  id.  494;  Frank  v.  Pickens, 

Paige,  344 ;  Ketchum  v.  Crippen,  37  69  id.  369 ;  Tompkins  v.  BatiOb  H  Neb. 

Cal.  228;   Bryan  v.  Maume,  28  Cal.  147. 
238 ;  Wilson  v.  Keeling,  1  Wash.  (Va) 
194 ;  Werner  v.  Tuch,  52  Hun,  269. 
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erty ;  *  an  attorney's  lien ;  •  a  pledge  or  mortgage  of  personal 
property;'  the  right  to  distrain  for  rent;*  and  will  re-  [472 j 
lease  a  surety.* 

Whether  a  judgment  which  is  a  lien  on  land,  or  under  which 
an  execution  has  been  levied,  will  be  discharged  by  a  tender  is 
not  very  clearly  settled.  It  has  been  held  that  to  make  a  ten- 
der effectual  for  this  purpo  j  the  money  should  be  brought 
into  court  and  the  judgmenl  satisfied  of  record.  Being  a  debt 
of  record,  and  a  tender  not  discharging  it,  the  lien  being  a 
legal  consequence,  must  subsist  while  the  debt  continues  in 
that  form.*  But  the  weight  of  reason,  if  not  authority,  is  in 
favor  of  holding  an  execution  lien  discharged  by  a  tender  the 
same  as  a  conventional  lien  would  be.  In  each  case  the  lien 
exists  as  a  collateral  advantage  to  the  creditor.  It  is  inciden- 
tal to  the  debt.  In  each  case,  if  the  lien  is  not  satisfied,  there 
is  a  power  to  sell.  Payment  will  extinguish  one  as  well  as  the 
other.* 

A  plea  of  tender  should  conclude  by  praying  judgment  [473] 
whether  the  plaintiff  ought  to  recover  any  damages  by  rea- 

1  Mojnahan  ▼.  Moore,  9  Mich.  9.  Sickler,  64  N.  Y.  231 ;  Second  Nat. 

s  Stokes  on  Lien  of  Att'ys,  81,  172;  Bank  v.  Poucher,  56  id.  d4a 

Jones  V.  Tarleton,  9  M.  &  W.  675 ;  *  Jackson  v.  Law,  5  Ck>w.  248 ;  Law 

Scarfe  v.  Morgan,  4  id.  280 ;  Irving  v.  v.  JackRon,  9  id.  641 ;  Halsey  v.  Flint, 

Viana,  2  Y.  &  Jer.  71.  15    Abh.     867.     See    Shumaker   v. 

'Loughborough    v.    McNevin,    74  Nichols,    6  Gratt    592;   Flower    v. 

CaL  250;  McCalla  v.  Clark,  55  Ga.  Elwood,  66  III.  447,  449;  Redington 

58 ;  Wildman  v.  Radenaker,  20  CaL  v.  Chase,  84  Cal.  666.    But  see  also 

615 ;  Ball  v.  Stanley,  5  Yerg.   199 ;  Mason  v.  Sudam,  2  Johns.  Ch.  172 ; 

Cooley  V.  Weeks,  10  id.  141 ;  Coggs  Tiffany  v.  St  John,  5  Lans.  153 ;  &  C, 

V.  Bernard,  2  Ld.  Raym.  909 ;  Corny n's  65  N.  Y.  314. 

Dig.,  tit  Mortgage,  A.    But  not  after  ^  Tiffany  v.  St  John,  65  N.  Y.  814. 

the  day  it  is  due.  Tompkins  v.  Batie,  In  this  case  D wight,  C,  said :  "There 

11  Neb.  147.    See  Frank  v.  Pickens,  is,  undoubtedly,  a  stage  in  a  proceed- 

69  Ala.  869.  ing  in  an  action  where  property  is  in 

*  Hunter  v.  Le  Conte,  6  Cow.  728 ;  the  custody  of  the  law,  that  a  tender 

Davis  ▼.  Henry,  68  Misa  110.  will  not   destroy  the   lien,  as  that 

^Spurgeon  v.  Smitha,  114  Ind.  458;  might  interfere  with  the  proper  dis- 

Joslyn  V.  Eastman,  46  Vt  258 ;  White  position  of  the  casa    After  the  ac- 

V.  life  Ass'n  of  America,  68  Ala.  tion  is  over,  and  judgment  obtained, 

419 ;  McQuesten  v.  Noyes,  6  N.  H.  19 ;  and  execution  levied,  the  case  be- 

Sailly  V.  Elmore,  2  Paige,  497 ;  Fisher  comes  clearly  assimilated  to  that  of 

V.  Stockebrand,  26  Kan.  565 ;  Hayes  an  ordinary  lien ;  and  if  tender  is 

V.  Joseph!,  26  Cal.  535 ;  Solomon  v.  made  and  not  accepted  the  lien  will 

Beese,  84  id.  28.    Compare  Clark  ▼•  be    extinguished.     This  distinction 
Vol.  I— 86 
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son  of  the  non-payment  of  the  sum  alleged  to  have  been 
tendered.^  If  upon  the  trial  the  sum  tendered  and  brought 
into  court  is  found  by  the  jury  to  be  less  than  was  due  at  the 

was  settled  as  far  back  as  the  time  at  bar.    Here  the  law  has  already 
of  Lord  Coke,  and  is  clearly  stated  in  determined  the  right  which  has  bo- 
the  Six  Carpenters'   Case  (8  Coke,  came  final  in  analogy  to  the  *  return 
146a).   The  point  there  discussed  was  irreplevisable '  of   Lord   Coke,   and 
the  effect  of  a  tender  in  the  case  of  a  the  tender  having  been  made  and  re- 
distress  for  rent,  or  of  cattle  doing  fused,  if  it  were  sufficient  in  amount, 
damage  —  an    instance    of    a   lien  an  action  of  replevin  in  the  detinet 
created  by  the  act  of  the  law.    Coke  will  lie  in  analogy  to  the  action  of 
considers  the  distinction  between  a  detinue  referred  to  by  him.  It  should 
tender  made  upon  the  land  before  also  be   observed  that  Lord  Coke*8 
distress,  after  the  distress  and  before  rule    provides   that  the    owner   of 
impounding,  after  impounding  and  goods  has  his  election  to  make  an  np- 
before  the  determination  of  the  liti-  plication  to  the  court  for  relief, 
gation,  and  contrasts  these  with  a       "The  defendant  cites  in  opposition 
tender  made  after  the  law  has  deter-  to  these  views  the  case  of  Jackson  v. 
mined  the  rights  of  the  parties.     He  Law,  5  Cow.  248 ;  S.  C,  9  id.  641. 
says :    *  Note,  reader,  this  difference :  That  case,  however,  has  no  bearing 
that  tender  upon  the  land  before  the  upon  the  present  controversy.    The 
distress  makes  the  distress  tortious ;  point  there  decided  was  that  a  ten- 
tender  after  the  distress  and  before  der  of  money  due  upon  a  judgment 
the  impounding  makes  the  detainer,  by  a  junior  judgment  creditor  did  not 
and  not  the  taking,  wrongful ;  ten-  discharge  it,  nor  take  away  the  lien 
der  after    the   impounding   makes  of  the  senior  judgment  creditor  upon 
neither  one  nor  the  other  wrongful,  lands,  but  tliat  the  latter  might  itill 
for  then  it  comes  too  late,  because  redeem  upon  his  judgment  within 
then  the  cause  is  put  to  the  trial  of  the  terms  of  the  statute  applicable  to 
the  law,  to  be  there  determined.  But  that  subject   The  ground  of  this  de- 
af ter  the  law  has  determined  it,  and  cision  briefly  was  that  a  judgment, 
the  avowant  has  return  irreplevisa-  being  a  debt  of  record,  is  not  dis- 
ble,  yet  if  the  plaintiff  makes  him  a  charged  by  a  tender,  and  it  is,  in  no 
sufficient  tender  he  may  have  an  ac-  case,  the  effect  of  a  tender  to  dis- 
tion  of  detinue  for  the  detainer  after,  charge   the   debt     The    judgment 
or  he  may,  upon  satisfaction  made  in  could  only  be  extinguished  by  actual 
court)  have  a  writ  for  the  redelivery  satisfaction.    As  long  as  it  remained 
of  his  goods.*    He  adds :  *And  there-  in  force,  it  must,  by  its  very  nature, 
with  agree  aU  the  books,  and  Pelk-  as  prescribed  by  statute,  be  a  lien  on 
ington's  Case,  in  the  fifth  part  of  my  the  land.    If  its  existence  continued 
reports  (foL  76X  and  so  all  the  books  it  could  not  be  deprived  of  its  ordi- 
which,  prima  facie^  seem  to  disagree,  nary  and  usual  characteristica    The 
are,  upon  full  and  pregnant  reason,  case  is  very  different  with  a  pledge 
well  reconciled  and  agreed.'  or  mortgage,  or  lien  of  any  kind  col- 
"  There  is  here  a  clear  statement  of  lateral  to  the  debt    To  this  class  of 
the  principle  applicable  to  the  case  collateral  liens  an  execution  belongs, 

1  Karthaus  v.  Owings,  6  Har.  &  J.  184 
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time  of  the  tender  the  verdict  and  judgment  should  be  for 
the  whole  amount  of  the  plaintiflE's  demand,  without  any 
deduction  on  account  of  the  money  brought  into  court.  The 
defendant,  however,  is  entitled  to  the  benefit  of  the  payment 
by  indorsement  upon  the  judgment  or  execution.^ 

§  278.  Paying  money  Into  conrt.  A  practice  was  [474] 
introduced  into  England  in  the  time  of  Charles  II.  of  pay- 
ing money  into  court  where  no  previous  tender  had  been 
made.  This  is  supposed  to  have  been  adopted  to  avoid  the 
hazard  and  difficulty  of  pleading  a  tender.*  The  money  was 
paid  in  on  a  rule  of  court,  and  thereafter  the  plaintiff  pro- 
ceeded for  more  at  the  hazard  of  paying  subsequent  costs. 
The  amount  paid  in  was  stricken  from  the  declaration,  and 
no  evidence  given  of  that  part  of  the  claim.'  It  was  at  first 
required  to  be  paid  in  before  plea,  but  later  was  allowed 
afterwards  by  withdrawing  the  plea.  The  rule  allowing  the 
defendant  to  pay  money  into  court  was  granted  generally  on 
condition  of  paying  costs,  directing  that  sum  to  be  stricken 
out  of  the  declaration,  if  refused  by  the  plaintiff,  and  for 
that  sum  that  no  .evidence  be  received  on  the  trial.  This 
reduced  the  controversy  to  the  quantum  of  damages;  and 
the  consequence  was  that  if  the  plaintiff  did  not  prove  a 
greater  sum  due  than  that  paid  in,  a  verdict  passed  for  the 
defendant  and  he  had  judgment  for  subsequent  costs.  If 
the  plaintiff  proved  that  more  was  due,  he  had  a  verdict  and 
judgment  for  the  balance  and  subsequent  costs.*  The  pay- 
ment of  money  into  court  was  proved  by  production  of  the 
rule.'  But  when  the  tender  is  found  sufficient  and  the  money 
has  been  brought  into  court  the  verdict  should  be  for  the 
defendant.' 

and  on  general  principles  a  tender  v.  Gasque,  8   Strobh.  25;   Reed  v. 

destroys  it.    Even  in  the  case  of  a  Woodman,  17  Me.  48 ;  1  Tidd's  Pr. 

judgment  a  tender  may  have  such  569. 

an  effect  as  to  make  it  inequitable  to  23    Arch.    Pr.    199 ;    Boyden    v. 
enforce  the   lien;  and   a  court   of  Moore,  5  Mass.  865;  Reed  ▼.  Wood- 
equity  may  set  aside  a  sale  under  it  as  man,  17  Me.  43. 
irregular  and  void.  Mason  v.  Sudam,  '  Id. 

2  Johna  Ch.  172."     See  Crozer  v.  «1  Bac.  Abr.  478c    See  Ruble  v. 

Fining,  6  D.  &  R  129.  Murray,  4  Hay w.  27. 

iDakin   v.   Dunning,  7    Hni,    80;  ^Id. 

Huntington  v.  Zeigler,  2  Ohio  St  10 ;  sPennypacker  v.  Umberger,  22  P& 

Bennett  v.  Odom,  80  Ga.  940 ;  Baker  St  492.    In  HiU  v.  Smith,  84  Vt 
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Section  6. 

SnPULATED  DAMAGES. 

[475]  §  279.  Contracts  to  liquidate  damages  ralid.  After 
damages  have  been  sustained  an  agreement  to  pay  such  sum 
therefor  as  shall  be  ascertained  in  a  particular  way  is  binding/ 
And  parties  in  making  contracts  are  at  liberty  to  stipulate  the 
amount  which  shall  be  paid  by  either  to  the  other  as  compen- 
sation for  the  anticipated  actual  loss  or  injury  which  they  fore- 
see or  concede  will  result  from  a  breach  if  it  should  occur.* 
Without  express  statutory  authority  officers  who  are  author- 
ized by  law  to  make  contracts  for  a  state  or  municipality  have 
power  to  fix  a  sum  as  liquidated  damages  for  their  violation.* 
The  sum  designated  in  the  contract  or  subsequently  agreed 
upon  becomes,  on  the  happening  of  the  event  on  which  its 
payment  depends,  the  precise  sum  to  be  recovered,  and  the 
jury  are  confined  to  it.*  Nor  will  equity  relieve  from  the 
payment  of  it.*  As  will  more  fully  appear  hereafter,  there 
are  limitations  on  the  power  thus  to  contract.  As  a  general 
rule,  where  the  injury  resulting  from  the  breach  of  a  contract 
is  susceptible  of  definite  measurement,  as  where  the  breach 
consists  in  the  non-payment  of  money,  the  parties  will  not  be 
sustained  in  the  enforcement  of  stipulations  for  a  further  sum, 
whether  in  the  form  of  a  penalty  or  liquidated  damages ;  but 

535,  the  defendant,  before  the  new  *  Holmes  v.  Holmes,  12  Barh.  187 ; 
counts,  upon  which  alone  the  plaint-  Fasler  v.  Beard,  89  Minn.  83. 
iff  recovered,  were  filed,  paid  into  '  Little  v.  Banks,  86  N.  Y.  258 ;  Parr 
court  a  sum  of  money  sufficient  to  v.  Greenbush,  42  Hun,  232. 
satisfy  all  the  damages  the  plaintiff  ^  Welch  v.  McDonald,  85  Va.  500 
could  have  recovered  under  the  orig-  Stanley  v.  Montgomery,  102  Ind.  102 
inal   declaration  and  costs   to   the  Lowe  v.  Peers,  4  Burr.  2225 ;  Beale  v, 
time   of    such   payment,    and    the  Hayes,  5  Sandf.  640;  Tardeveau  v, 
plaintiff   took  the  money;    it   was  Smithes  Ex*r,  Hardin,  175.    See  Brad- 
held  that  in  the  absence  of   proof  shaw  v.  Craycraf t,  8  J.  J.  Marsh.  79 ; 
that  the   plaintiff   took   it   in   sat-  Keeble  v.  Keeble,  85  Ala.  552. 
isfaction  of  his  claim,  he  was  not  ^  Wibaux  v.  Qrinnell  Live  Stock 
thereby  precluded  from  filing  new  Co.,  9  Mont  154, 162 ;  2  Story*8  Eq. 
counts  and  recovering  an  additional  §  1818 ;  8  Lead.  Cas.  in  Eq.  671  et  seq,; 
sum  thereoa  Westerman  v.  Means,  12  Pa.  St  97 ; 

1  Longridge  v.  DorviUe,  5  B.  &  Aid.  Downey  v.  Beach,  78  IlL  58. 
117.  See  Hosmer  v.  True,  19  Barb.  10& 
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where  the  damages  sustained  are  uncertain  and  not  suscepti- 
ble of  being  reduced  to  a  certainty  by  a  legal  computation 
they  may  be  determined  before  a  breach  occurs.^ 

§  280.  Damages  can  be  liquidated  only  on  a  valid  contract. 
A  valid  contract  must  exist  on  which  damages  could  be  re- 
covered. If  void  for  not  being  in  writing,*  or  if  impeached 
for  fraud,'  the  stipulation  for  damages  will  share  the  fate  of 
the  contract.  And  it  has  been  held  that  an  agreement  to  pay 
a  sum  as  liquidated  damages  in  case  a  court  in  which  an  action 
was  pending  should  fail  to  make  an  order  containing  a  speci- 
fied provision  is  void,  for  being  against  public  policy,  or  in  the 
nature  of  a  wager.^ 

§  281.  Modes  of  liqnidating  damages.  The  stipula-  [476] 
tion  for  the  adjustment  of  the  amount  of  damages  is  usually 
embraced  in  the  contract  for  the  violation  of  which  they  are 
to  be  paid;  but  not  always  so.  A  deposit  may  be  made  with 
a  third  person  or  with  the  party,  of  money,  a  note,  or  some- 
thing else  of  value  to  be  paid,  delivered  over  or  retained  on 
the  happening  of  the  breach.*  Agreements  are  of  this  nature 
and  valid  which  provide  a  particular  method  of  proof;  as  that 

1  Fafiler  v.    Beard,    89   Minn.  82 ;  ^  Wallis  v.  Smith,  21  Ch.  Div.  248 ; 

Whitfield  V.  Levy,  85  N.  J.  L  149.  Lea  v.  Whitaker,  L  R  8  C.  P.  70 ; 

» Newman  v.  Perrill,  78  Ind.  158;  Magee  v.  Lavell,  9  id.  107;  Swift  v. 

Scott  V.  Bush,  26  Mich.  418.  Powell,  44  Ga.  123 ;  Kellogg  v.  Curtis, 

3  Wambaugh  v.  Bimer,  25  Ind.  86a  9  Pick.  684 ;  Stillwell  v.  Temple,  28 

See  Fruin  t.  Ciyetal  Ry.  Ca,  89  Ma  Ma  156 ;  Reilly  v.  Jones,  1  Bing.  802 ; 

897.  Betts  v.  Burch,  4  H.  &  N.  606 ;  Hin- 

«  Cowdrey  v.  Carpenter,  1  Robt  429.  ton  v.  Sparkes,  L  R  8  C.  P.  160. 

A  party  to  an  action  for  the  foreclos-  In  White  v.  Dingley,  4  Maes.  488, 

ure  of  a  mortgage  of  real  estate  on  the  plaintiff  had  given  the  defendant 

assigning  a  junior  mortgage  of  only  a  license  for  two  years,  and  cov- 

a  part  of   the   premises   stipulated  enanted  not  to  sue  him  within  that 

with  his  assignee  that  the  order  of  time,  and  that  if  he  should  sue  him 

sale  should  direct  the  property  not  he  should  be  wholly  discharged  from 

covered  by  the  junior  mortgage  to  be  the  claim.  The  creditor  brought  suit 

first  sold  for  the  payment  of   the  in  violation  of  the  covenant,  and  the 

mortgage  being  foreclosed ;   it  was  debtor  was  imprisoned  upon  the  writ, 

held  that,  the  stipulation  being  void,  whereupon  he  brought  suit  upon  the 

the  assignee  could  not  recover  the  covenant  for  damages.    It  was  held 

liquidated  damages  specified   in   it  that  the  action  could  not  be  main- 

upon  Its  breach  by  the  making  of  an  tained ;  the  forfeiture  was  a  liquida- 

order  without  the  designated  pro-  tion   of   the   damage&    Upham    v. 

vision.    See  Voorhees  v.  Reed,  17  III  Smith,  7  Masa  265. 

App.  21.  In  an  action  to  recover  damages 
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property  covered  by  insurance,  if  afterwards  destroyed  by 
[477]  tire,  shall  be  estimated  by  a  particular  standard,^  or  by 
a  designated  person.' 

§  282.  Alternatiye  contracts.  These  are  such  as  by  their 
terms  may  be  executed  by  doing  either  of  several  acts  at  the 
election  of  the  party  from  whom  performance  is  due.  Com- 
pletion in  one  of  the  modes  is  a  performance  of  the  entire 
contract,  and  no  question  of  damages  arises.  Such  a  contract, 
therefore,  is  not  one  for  liquidated  damages.'  Where  by  the 
condition  of  a  bond  the  obligor  might,  by  paying  $600  in 
twelve  or  $400  in  six  months,  become  the  owner  of  a  patent 
right  for  a  specified  district,  or  otherwise  should  account  for 
a  certain  share  of  the  profits,  he  had  a  choice  of  those  alterna- 
tives for  those  periods.*    Stipulating  the  damages  and  promis- 

for  breaking  up  a  highway  the  de-  107;  Betts  v.  Burch,  4  H.  &  N.  508; 

fendant  gave  the  plaintiff  a  cognovit  Hinton  v.  Sparkes,  L.  R  8  C.  P.  160 ; 

to  confess  judgment  for  £200,  with  a  Wallis  v.  Smith,  21  Ch.  Div.  243. 

defeasance  that  no  execution  should  A  contract  which  provides  that  if 

issue  if  the  defendant,  within  a  lim-  it  shall  be  broken  by  either  of  the 

ited  time,  should  reinstate  the  road  parties  to  it  the  party  who  commits 

according  to  certain  specifications,  the  breach  shall  pay  such  sum  as  the 

The  road  not  being  completely  rein-  other  party  would  have  received  if  it 

stated  within  the  time  prescribed,  the  had  been  observed,  and  that  the  aver- 

plaintiff    sued   out    execution   and  age  yearly  receipts  shall  be  the  basis 

levied  the  £200  and  costs.  Held,  that  on  which  the  sum  to  be  paid  shall  be 

the  £200  was  in  the  nature  of  a  pen-  determined,   does   not   provide   for 

alty,  and  not  of  stipulated  damages ;  liquidated  damages,  but  fixes    the 

and  the  court  referred  it  to  a  pro-  basis  on  which  the  actual  damages 

thonotary  to  ascertain  what  damages  shaU  be  ascertained    Tufts  v.  At- 

the  plaintiff  had  actually  sustained,  lantic  TeL  Co.,  151  Mass.  269. 

and  what  sum  he  was  entitled  to  re-  ^^tna   Ina   Ckx  v.    Johnson,    11 

cover  from  the  defendant  for  his  Bush,  587;  Commonwealth  Ins.  Co. 

failure  to  reinstate  the  road.    Char-  v.  Sennett,  87  Pa.  St  208 ;  Lycoming 

rington  V.  Laing,  3  M.  &  P.  587.  Ina  Ca  v.  Mitchell,  48  id,  867 ;   Bo- 

Where  the  intention  of  the  parties  dine  v.  Glading,  21  id.  50;  Irving  v. 

is  potential,  the  circumstance   that  Manning,  6  C  R  891. 

the  sum  is  deposited  with  a  stake-  '  Faunce  v.  Burke,  16  Pa  St  479 ; 

holder  to  be  paid  over,  or  in  the  hands  Robinson  v.  Cropeey,  2  Edw.  Cli.  188 ; 

of  the  opposite  party,  with  stipulation  Wells  v.  Smith,  id.  78;   Bamet  v. 

that  it  is  to  be  forfeited  in  the  event  Passumpsic  T.  Ca,  15  Vt  757 ;  City 

of  a  breach,  is  pointed  out  as  stronger  Bank  v.  Smith,  8  G.  &  J.  265. 

evidence  of  an  intention  to  make  it  '  Smith  v.  Bergengren,  153  Mass. 

liquidated  damages  than  the  words  236. 

or  nature  of  the  contract  otherwise  *  McNitt  v.   Clark,  7  Johns.  465 ; 

would.  Magee  v.  La  veil,  L.  R  9  C.  P.  Fisher  v.  Shaw,  42  Ma  82 ;  Slosson  v^ 
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ing  to  pay  them  in  case  of  a  default  in  the  performance  of  an 
otherwise  absolute  undertaking  do  not  constitute  an  alterna- 
tive contract.*  The  promisor  is  bound  to  perform  his  contract,  ^ 
though  there  is  generally  a  practical  option  to  violate  it  and 
take  the  consequences ;  but  he  is  not  entitled  to  an  election  to 
pay  the  liquidated  damages  and  thus  discharge  himself.  A 
party  agreed  to  pay  $350  for  certain  real  estate,  and  paid 
down  a  small  part.  On  full  performance  the  promisee  was  to 
procure  for  the  promisor,  as  purchaser,  a  deed  from  a  third 
person ;  it  was  also  agreed  that  if  the  purchaser  should  fail 
to  perform  the  contract  or  any  part  of  it,  he  should  pay  the 
other  party  $25  as  liquidated  damages,  and  immediately  sur- 
render possession.  A  tender  of  that  sum  and  of  possession 
was  made  before  suit  brought  for  the  remainder  of  the  pur- 
chase-money, and  it  was  unsuccessfully  contended  in  behalf 
of  the  purchaser  that  he  was  entitled  by  the  terms  of  [478] 
the  contract  to  relieve  himself  by  those  acts  from  its  obliga- 
tion.* On  entering  the  service  of  a  bank  the  defendant  exe- 
cuted a  bond  in  the  penal  sum  of  1,000Z.,  its  condition  being 
that  it  should  be  void  if  he  discharged  his  duties  in  the  man- 
ner stipulated,  and  if  he  should  pay  the  plaintiffs  a  like  sum 
in  case  he  should  at  any  time  within  two  years  after  leaving 
their  service  accept  employment  in  any  other  bank  within  a 
distance  of  two  miles.  This  condition  was  violated.  It  was 
held  that  the  obligation  could  not  be  satisfied  by  paying  the 
sum  mentioned;  there  was  an  agreement  implied  from  the 
bond  that  the  defendant  should  not  enter  the  service  of  a 
rival  bank,  which  agreement  would  be  enforced  by  a  court  of 

Beadle,  7  Johns.  72 ;  Mercer  V.  Irving,  Co.,  U  Abb.  (N.  S.)  266;   Long  v. 

1  K,B.&E.  563;  Reynolds  V.  Bridge,  Bowring,  83  Beav.  585;  Howard  v. 

6  E.  &  B.  528;  Choice  v.  Moeeley,  1  Hopkyns,  2  Atk.  871 ;  Dike  v.  Greene, 

Bailey,  186,  4  R   L  285 ;   Dooley  v.  Watson,   1 

» Stewart  v.  Bedell,  79  Pa.  St  336 ;  Gray,  414 ;  Gray  v.  Crosby,  18  Johns. 

People  V.  Central  P.  R  Ca,  76  Cal.  219;  Sainter  v.  Ferguson.  7  C.  R  716 

29,  34;  Crane  v.  Peer,  43  N.  J.  Eq.  Hobson  v.  Trevor,  2  P.  Wma  191 

553,  quoting  the  text  and  examining  Chilliner  v.  Chilliner,  2  Ves.  Sr.  528 

a  large  number  of  cases.    Compare  Ingledew  v.  Cripps,  2  Ld.  Raym.  814 

Habn  t.  Concordia  Society,  42  Md.  Preble  v.  Boghurst,  1  Swanst.  580 

460.    And  see  Indianola  v.  Gulf,  etc.  Sloman  v.  Walter,  1  Brown  Ch.  418 

Ry.  Ca,  56  Texas,  594  Lampman    v.    Cochran,    16    N.    Y. 

«Ayres  v.  Pease,  12  Wend.  393;  275;  Ward  v.  Jewett,  4  Robt  714 

Phoenix  Ina  Ca  v.  Continental  Ins.  Robeson  v.  Whitesides^  16  S.  &  R 
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equity.^  Such  courts  may  enforce  performance,  or  enjoin 
those  acts  ihat  would  be  a  violation,'  but  in  such  cases  the 
equitable  is  an  elective,  not  a  cumulative,  remedy.  Before 
granting  such  relief  equity  will  require  the  plaintiff  to  forego 
the  legal  claim  to  the  stipulated  damages.* 

§  283.  Liquidated  damages  contradistingnished  ft*om  pen- 
alty. The  most  important  and  difficult  question  in  respect 
to  a  sum  stated  in  connection  with  a  breach  of  contract  is 
whether  it  is  liq^jiidated  damages  or  penalty.  If  the  latter,  it 
is  not  an  actual  debt ;  it  cannot  be  recovered,  but  only  the 
real  damages,  which  have  to  be  proved ;  and  the  statement 
of  the  agreement  in  the  contract  is  of  very  little  consequence. 
If  the  former,  it  is  the  precise  sum  to  be  recovered  on  proof  of 
a  breach  of  the  undertaking  to  which  it  refers,  and  no  evidence 
of  the  manner  and  extent  of  the  real  injury,  if  it  is  beyond 
nominal,  is  necessary.*  The  decision  of  this  question  is  often 
intrinsically  difficult,  for  judicial  opinions,  in  the  numerous 
cases  on  the  subject,  are  very  inharmonious ;  thej'  furnish  no 
universal  test  or  guide.  But,  as  was  said  by  Christiancy,  J.: 
"  While  no  one  can  fail  to  discover  a  very  great  amount  of 
apparent  conflict,  still  it  will  be  found  on  examination  that 
most  of  the  cases,  however  conflicting  in  appearance,  have  yet 
been  decided  according 'to  the  justice  and  equity  of  the  par- 
ticular case."  *  "  The  question  whether  a  sum  named  in  a  con- 
tract to  be  paid  for  a  failure  to  perform,"  said  Earl,  J.,  "  shall 
be  regarded  as  stipulated  damages  or  a  penalty,  has  been  fre- 
quently before  the  courts,  and  has  given  them  much  trouble. 
The  cases  cannot  all  be  harmonized,  and  they  furnish  con- 
spicuous examples  of  judicial  efforts  to  make  for  parties  wiser 

820 ;  Robinson  V.  Bakewell,  25  Pa.  St  &  W.  269 ;  Long  v.  Bowring,  88  Beav. 

424 ;  Cartwright  v.  Gardner,  5  Gush.  585. 

273.  *St  Louis,  etc.  Ry.  Ca  v.  Shoe- 

1  National  Provincial  Bank  v.  Mar-  maker,  27  Kan.  677 ;  Hathaway  v. 

shaU,  40  Ch.  Div.  112.  Lynn,  75  Wia  186;  Spioer  v.  Hoop, 

^  Cases  cited  in  the  two  preceding  51  Ind.  865. 

notes.  Tlie  qualification  that  the  damages 

3  Howard  v.  Hopkyns,  2  Atk.  871 ;  must  be  more  than  nominal  is  held 

1  Story's  Eq..  §J$  717a,  793/;  8  Par.  on  in  the  Wisconsin  case   cited.    We 

Cont  856,  note  q;  Gordon  v.  Brown,  regard  the  proposition  as  a  doubtful 

4  Ired.  Eq.  899 ;  Dooley  v.  Watson,  1  one.  Contra,  Kelso  v.  Reid,  145  Pa.  606i 

Gray,  414 ;  French  v.  Macale,  2  Drury  *  Jaquith  v.  Hudson,  5  Mich.  128^ 
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and  more  prudent  contracts  than  they  have  made  for  them- 
selves. Courts  of  law  have,  in  some  cases,  assumed  the  func- 
tions of  courts  of  equity,  and  have  relieved  parties  by  forced 
and  unnatural  constructions  from  stipulations  highly  penal. 
Where  an  amount  stipulated  as  liquidated  damages  would  be 
grossly  in  excess  of  the  actual  damages,  they  have  leaned  to 
hold  it  a  penalty.  Where  the  actual  damages  were  uncertain 
and  difficult  of  ascertainment,  they  have  leaned  to  hold  the 
stipulated  amount  to  have  been  intended  as  liquidated  dam- 
ages. No  form  of  words  has  been  regarded  as  controlling. 
But  the  fundamental  rule,  so  often  announced,  is  that  the 
construction  of  these  stipulations  depends,  in  each  case,  upon 
the  intent  of  the  parties,  as  evidenced  by  the  entire  agreement 
construed  in  the  light  of  the  circumstances  under  which  it  was 
made."  ^ 

It  has  been  often  declared  judicially  that  a  stipulation  [479] 
in  a  contract  for  the  payment  of  a  stated  sum,  in  the  event  of 
a  breach,  should  be  interpreted,  like  all  its  other  provisions, 
with  a  view  to  carrying  into  effect  the  intention  of  the  par- 
ties. Referring  to  this  subject  Nelson,  C.  J.,  said :  "  A  court 
of  law  possesses  no  dispensing  power ;  it  cannot  inquire  whether 
the  parties  have  acted  wisely  or  rashly  in  respect  to  any  stip- 
ulation they  may  have  thought  proper  to  introduce  into  tlieir 
agreements.  If  they  are  competent  to  contract,  within  the 
prudential  rules  the  law  has  fixed  as  to  parties,  and  there  has 
been  no  fraud,  circumvention  or  illegality  in  the  case,  the 
court  is  bound  to  enforce  the  agreement."  *  Best,  C.  J.,  said 
at  nisipriua:  "  The  law  relative  to  liquidated  damages  has 
always  been  in  a  state  of  great  uncertainty.    This  has  been 

1  Kemp  V.  Knickerbocker  Ice  Ca,  tion  which  the  sum  stipulated  bears 

69  N.  Y.  45;  Lennon  v.  Smith,  14  to  the  extent  of  the  injury  which 

Daly,  520.  The  question  whether  the  may  be  caused  by  the  several  breaches 

amount  stated  in  a  conditional  bond  provided  against,  the  ease  or  diffi- 

or  contract  is  to  be  taken  as  a  pen-  culty  of  measuring  a  breach  of  dam- 

alty  or  a  liquidation  of  damages  aris-  ages,  and  such  other  matters  as  are 

ing  from  a  breach  of  the  condition  legally  or  necessarily  inherent  in  the 

is  to  be  determined  by  the  intention  transaction.    The  concurrent  decla- 

of  the  parties,  drawn  from  tlie  words  rations  of  the  parties  are  inadmissi- 

of  the  whole  contract,  examined  in  ble,  except  to  show  mistake  or  fraud, 

the  light  of  its  subject-matter  and  March  v.  AUabough,  108  Pa.  St  885. 

its  surroundings ;  and  in  this  exam-  ^  Dakin  v.  Williams,  17  Wend.  447. 
ination  will  be  considered  the  rela- 
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occasioned  by  judges  endeavoring  to  make  better  contracts 
for  parties  than  they  have  made  for  theraselves.  I  think  that 
parties  to  contracts,  from  knowing  exactly  their  own  situa- 
tions and  objects,  can  better  appreciate  the  consequences  of 
their  failing  to  obtain  those  objects  than  either  judges  or 
juries.  Whether  the  contract  be  under  seal  or  not,  if  it  states 
what  shall  be  paid  by  the  party  who  breaks  it  to  the  party  to 
whose  prejudice  it  is  broken,  the  verdict  in  the  action  for  the 
breach  of  it  should  be  for  the  stipulated  sum.  A  court  of  jus- 
tice has  no  more  authority  to  put  a  diflFerent  construction  on 
the  part  of  the  instrument  ascertaining  the  amount  of  dam- 
ages than  it  has  to  decide  contrary  to  any  other  of  its 
clauses."  *  Equally  emphatic  language  is  to  be  found  in  other 
cases.^ 

Such  views  have  but  a  limited  practical  application.  And 
cases  abound  in  which  strong  language  of  a  different  tenor  is 
employed.  "They  mistake,"  says  Scott,  J.,  "the  object  and 
temper  of  our  system  of  jurisprudence,  who,  while  maintain- 
ing that  men  in  making  all  contracts  have  a  right  to  stipulate 
for  liquidated  damages  regardless  of  the  disproportion  to  the 
sum  resulting  from  a  breach  of  the  contract,  insist  that  it 
would  be  hard  if  men  were  not  permitted  to  make  their  own 
bargains.  No  system  of  laws  w^ould  demand  our  respect,  or 
[480]  secure  our  willing  obedience,  which  did  not  to  some  ex- 
tent provide  against  the  mischiefs  resulting  from  improvi- 
dence, carelessness,  inexperience  and  undue  expectations  on 
one  side,  and  skill,  avarice  and  a  gross  violation  of  the  prin- 
ciples of  honesty  and  fair  dealing  on  the  other.  The  folly  of 
one  making  a  wild  and  reckless  stipulation  will  not  justify 
gross  oppression  in  another.  A  just  man,  when  he  sees  one  in 
a  situation  in  which  he  is  prepared  to  make  a  contract  which 
must  grind  and  oppress  him,  will  not  take  advantage  of  his 
state  of  mind  and  enrich  himself  by  his  folly  and  want  of  ex- 
perience. It  has  been  remarked  that  in  reason,  in  conscience, 
in  natural  equity,  there  is  no  ground  to  say  because  a  man  has 
stipulated  for  a  penalty  in  case  of  his  omission  to  do  a  partic- 
ular act  —  the  real  object  of  the  parties  being  the  perform- 

i  Crifidee  v.  Bolton,  8  C.  &  P.  240.        Clement  v.  Cash.  21 N.  Y.  258 ;  Yetter 
2  Dwinel  v.  Brown,  54    Me.  468 ;    v.  Hudson,  57  Texas,  604, 
Brewster  v.  Edgerly,  18  N.  H.  275 ; 
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ance  of  the  act  —  that  if  he  omits  to  do  the  act  he  shall  suffer 
an  enormous  loss,  wholly  disproportionate  to  the  injury  to 
the  other  party."  * 

The  intention  of  parties  on  this  subject,  under  the  artificial 
rules  that  have  been  adopted,  is  determined  by  very  latitudi- 
nary  construction.*  To  be  potential  and  controlling  that  a  stated 

^  Basye  v.  Ambrose,  28  Ma  89 ;  Ja-  word  **  forfeit "  was  used  in  a  con- 

quith     T.    Hudson,    5    Mich.    128;  versational  sense.    Maxwell  v.  Allen, 

Schrimpf  v.  Tennessee  Manuf.  Ca,  78  Ma  82;  Lynde  v,  Tiiompson,  2 

86  Tenn.  219.  Allen,  450,    A  penalty  is  not  neces- 

3  *<  In  determining  whether  an  sarily  to  be  understood  from  the  use 
.amount  named  in  a  contract  is  to  be  of  the  word  **  forfeit ;  '*  the  circum- 
taken  as  penalty  or  liquidated  dam-  stances  must  be  considered  Claude 
ages,  courts  are  influenced  largely  by  v.  Shepard,  122  N.  Y.  897,  400;  Chat- 
the  reasonableness  of  the  transaction,  terton  v.  Crothers,  9  Ontario,  688; 
and  are  not  restrained  by  the  form  of  Tinkham  v.  Satori,  44  Ma  App.  659. 
the  agreement  nor  by  the  terms  used  Nor  is  an  instrument  using  the  words 
by  the  parties,  nor  even  by  their  man-  "  penalty  "  and  **  foi*feit "  to  be  al- 
ifest  intent  Where  the  contract  has  ways  construed  as  providing  for  a 
expressly  designated  the  amount  penalty.  Lipscomb  v.  Seegers,  19 
named  as  liquidated  damages,  courts  S.  C.  425,  484.  In  other  cases  *'  pen- 
have  held  that  it  was  a  penalty ;  and  ally  '*  and  '*  forfeit "  have  been  given 
conversely,  where  ^e  contract  has  their  usual  signification.  Bagley  v. 
called  it  a  penalty,  it  has  been  held  Peddie,  16  N.  Y.  469 ;  Laurea  v.  Bern- 
to  be  liquidated  damages ;  and  again,  auer,  88  Hun,  807.  A  penalty  is  im- 
where  the  parties  have  manifestly  plied  from  the  language  **  and  each 
supposed  and  intended  that  an  ex-  party  is  hereby  held  and  fully  bound 
orbitant  and  unconscionable  amount  in  the  sum  of  |300  for  the  faitliful 
should  be  forfeited,  the  courts  have  fulfillment  of  the  above  contract" 
carried  out  the  intent  only  so  far  as  Moore  v.  Colt,  127  Pa.  St  289.  A  clause 
it  was  right  and  reasonable."  Davis  in  a  charter-party  by  which  the  par- 
y.  United  States,  17  Ct  of  Cls.  201,  ties  bind  themselves  ''in  the  penal 
215.  sum  of  estimated  amount  of  freight " 

The  term  "  estimated  damages  "is  is  a  penalty.  Watts  v.  Camors,  115 
equivalent  to  '*  liquidated  damages."  U.  S.  358.  But  if  the  sum  is  men- 
Gallo  V.  Mc Andrews,  29  Fed.  Rep.  715.  tioned  as  a  penalty  and  the  instru- 
The  words  "shall  act  as  a  forfeiture  ment  uses  the  words  "  which  sum  is 
and  shall  be  forfeited"  have  been  hereby  named  as  stipulated  dam- 
construed  to  provide  for  hquidated  ages,"  the  latter  expression  will  oon- 
damages.  Eakin  v.  Scott.  70  Texas,  trol.  Tode  v.  Gross,  22  N.  Y.  St  Rep. 
44a  "  To  forfeit "  is  equivalent  to  818 ;  a  C.,  4  N.  Y.  SuppPt,  402 ;  Ward 
"  to  pay."  Streeper  v.  Williams,  48  v.  Hudson  River  B.  Co.,  24  N.  Y.  St 
Pa.  St  450.  "  Forfeiture"  is  synony-  Rep.  847;  S.  C,  5  N.  Y.  Supply  819. 
mous  with  **  penalty."  Muldoon  v.  And  so  where  the  language  is  that 
Lynch.  66  Cal.  586.  But  it  will  be  the  parties  '*  bind  themselves  in  the 
presumed,  in  order  to  efi'ectuate  the  penal  sum  "  of  "  as  fixed  and  settled 
intention   of  the  parties,  that  the  damages  to  be  paid  by  the  failing 
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8um  is  liquidated  damage,  that  sum  must  be  fixed  as  the  basis 
of  compensation  and  substantially  limited  to  it;  for  just  com- 
pensation is  recognized  as  the  universal  measure  of  damages 
not  punitory.    Parties  may  liquidate  the  amount  by  previous 

party."  Parr  v.  Greenbush,  48  Hun,  than  to  the  precise  words  in  de- 
233.  The  use  of  the  words  "liqui-  termining  whether  the  intent  was 
dated  damages "  will  not  control  the  to  create  a  penalty  or  provide  for 
construction  if  the  court  can  find  in  liquidated  damages." 
the  whole  instrument  reason  to  doubt  In  Beale  v.  Hayes,  5  Sandf.  640, 
that  it  was  the  intention  of  the  par-  Duer,  J.,  said :  "  It  is  not  always, 
ties  to  so  contract  Bagley  v.  Peddie,  however,  tliat  damages  are  to  be 
16  N.  Y.  469 ;  Wolf  v.  Des  Moines  Ry.  construed  as  liquidated  because  the 
Ca,  64  Iowa,  880 ;  Ex  parte  Pollard,  parties  have  declared  them  to  be  so. 
2  Low.  411 ;  S.  CX,  17  Nat  Bank.  Reg.  The  language  of  the  parties  (to  the 
229 ;  Condon  v.  Kemper,  47  Kau.  126.  agreement  in  question)  is  clear  and 
In  Pierce  v.  Jung,  10  Wi^  80,  emphatic  that  the  sum  of  £3,000 
Paine,  J.,  said :  **  The  opinions  on  this  shall  be  recovei-able  from  the  party 
subject  are  conflicting.  On  the  one  making  default  as  and  for  liquidated 
hand,  they  lean  towards  treating  damages;  yet  no  court  of  justice, 
such  provisions  as  in  the  nature  of  without  an  entire  disregard  of  prior 
penalties,  and  to  do  so  have  some-  decisions,  can  give  effect  to  the  ap- 
times  disregarded  the  positive  and  parent  intention  of  the  parties  by 
implicit  language  of  the  parties.  On  adopting  that  construction  of  their 
th9  other,  they  go  for  upholding  con-  agreement  which  the  terms  they 
tracts  as  made,  treating  the  parties  have  used  so  forcibly  suggest  .  .  . 
as  equally  competent  to  provide  for  When  consequences  so  unreasonable 
the  amount  of  damages  to  be  paid  in  would  follow,  the  law  presumes  that 
case  of  a  failure  to  perform  as  to  de-  they  must  liave  been  overlooked  by 
termine  any  other  matter  contained  the  parties,  and  therefore  mercifully 
in  them.  The  case  of  Astley  v.  Wei-  gives  to  their  language  an  interpre- 
doD,  2  Bos.  &  PuL  846,  and  Kemble  tation  which  excludes  them.  When 
V.  Fari-en,  6  Bing.  141,  are  strong  il-  it  would  be  plainly  unconscientious 
lustrations  of  the  first  class ;  and  in  to  exact  a  large  sum  for  a  trivial 
Crisdee  v.  Bolton,  8  C.  &  P.  240,  the  breach,  even  a  court  of  law,  acting 
opposite  doctrine  is  very  clearly  upon  a  principle  of  equity,  will  re- 
stated. But  even  the  first  class  of  lease  the  parties  from  the  literal  ob- 
cases  concede  the  power  of  the  par-  ligation  which  their  language  im- 
ties  to  liquidate  the  damages  by  their  ports." 

agreement  in  case  of  a  non- perform-  In  Jaquitli  v.  Hudson,  5  Mich.  128, 

anoe.    And  they  profess  also  to  go  Christiaucy,  J.,  said :  "  It  is  true  tlie 

upon  the  intention  of  the  parties,  courts  in  nearly  all  these  cases  prof  ess 

And  perhaps  the  only  real  difference  to  be  construing  the  contract  [482] 

between  the  two  is  that  the  former  with  refereuce  to  the  intention  of  the 

takes  greater  liberties  than  the  latter  parties,  as  if  for  the  purpose  of  as- 

with  the  words  of  the  parties  in  de-  certaining  and  giving  effect  to  that 

termining   what    the    intention   is.  intention;    yet  it   is  obvious  from 

They  pay  more  attention  to  the  whole  these  cases  that  wherever  it  has  ap- 

nature  and  object  of  the  agreement  peared  to  the  court  from  the  face  of 
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agreement.   But  when  a  stipulated  sum  is  evidently  not  based 

on  that  principle,  the  intention  to  liquidate  will  either  be  found 
not  to  exist  or  will  be  disregarded  and  the  stated  sum  treated 
as  a  penalty.  Contracts  are  not  made  to  be  broken ;  and  hence, 

the  contract  and  the  subject-matter  *'  Now  this,  it  is  true,  may  lead  to 
that  the  sum  was  clearly  too  large  the  same  result  in  the  particular  case 
for  just  compensation,  here,  while  as  to  have  placed  the  decision  upon 
they  will  allow  any  form  of  words,  the  true  ground,  viz. :  that  though 
even  those  expressing  the  direct  con-  the  parties  actually  intended  the  sum 
trary,  to  indicate  the  intent  to  make  to  be  paid  as  the  damages  agreed  be- 
lt a  penalty,  yet  no  form  of  words,  tween  them,  yet  it  being  clearly  un- 
no  force  of  language,  is  competent  conscionable,  the  court  would  disre- 
to  the  expression  of  the  opposite  in-  gard  the  intention  and  refuse  to  en- 
tent  Here,  then,  is  an  intention  in-  force  the  stipulation.  But,  as  a  rule 
capable  of  expression  in  words ;  and  of  construction  or  interpretation  of 
as  aU  written  contracts  must  be  ex-  contracts^  it  is  radically  vicious  and 
pressed  in  words,  it  would  seem  to  be  tends  to  a  confusion  of  ideas  in  the 
a  mere  waste  of  time  and  effort  to  construction  of  contracts  generally, 
look  for  such  an  intention  in  such  a  It  is  this,  more  than  anything  else, 
contract  And  as  the  question  is  be-  which  has  produced  so  much  appar- 
tween  two  opposite  intents  only,  and  ent  conflict  in  the  decisions  upon 
the  negation  of  one  necessarily  im-  this  whole  subject  of  penalty  and 
plies  the  existence  of  the  others  there  stipulated  damages.  It  sets  at  defi- 
would  seem  to  be  no  room  left  for  ance  all  rules  of  interpretation,  by  de- 
construction  with  reference  to  the  nying  the  intention  of  the  parties  to 
intent  It  must,  then,  be  manifest  be  what  they  in  the  most  unambigu- 
that  the  intention  of  the  parties  in  ous  terms  have  declared  it  to  be,  and 
such  cases  is  not  the  governing  con-  finds  an  intention  directly  opposite 
sideration.  to  that  which  is  clearly  expressed  — 
"  But  some  of  the  cases  attempt  to  'divinatio,  non  interpretatio  est^ 
justify  this  mode  of  construing  the  quce  omnino  recedit  a  literaJ^ 
contract  with  reference  to  the  intent,  "  Again,  the  attempt  to  place  this 
by  declaring  in  substance  that  though  question  upon  the  intention  of  the 
the  language  is  the  strongest  which  parties,  and  to  make  this  the  govern- 
oould  be  used  to  evince  the  intention  ing  consideration,  necessarily  implies 
in  favor  of  stipulated  damages,  still,  that  if  the  intention  to  make  the  sum 
if  it  appear  clearly  by  reference  to  the  stipulated  damages  should  clearly 
subject-matter  that  the  parties  have  appear  the  court  would  enforce  the 
made  the  stipulation  without  refer-  contract  according  to  that  intention, 
ence  to  the  principle  of  just  compen-  To  test  this,  let  it  be  asked  whether 
sation,  and  so  excessive  as  to  be  out  in  such  a  case  if  it  were  admitted 
of  all  proportion  to  the  actual  dam-  that  the  parties  actually  tnfencied  the 
age,  the  court  must  hold  that  they  sum  to  be  considered  as  stipulated 
could  not  have  intended  it  as  stipu-  damages  and  not  as  penalty,  would  a 
lated  damages  though  they  have  so  court  of  law  enforce  it  for  the 
expressly  declared.  See,  as  an  ex-  amount  stipulated?  Clearly,  they 
ample  of  this  class  of  cases,  Kemble  could  not  without  going  back  to  the 
V.  Farren,  6  Bing.  141.  technical  and  long-exploded  doctrine 
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when  parties  provide  for  the  consequences  of  a  breach,  they 
proceed  with  less  caution  than  if  that  event  was  certain,  and 
they  were  fixing  a  sum  to  be  paid  absolutely.  The  intention 
in  all  such  cases  is  material ;  but  to  prevent  a  stated  sum  from 

which  gave  the  whole  penalty  of  the  all  to  be  confined  to  that  class  of 
bond,  without  reference  to  the  dam-  cases  where  it  was  cleaV  from  the 
ages  actually  sustained.  They  would  sum  mentioned  and  the  subject-mat- 
thus  be  simply  changing  the  names  ter  that  the  principle  of  compeusa- 
of  things,  and  enforcing  under  the  tion  had  been  disregarded.** 
name  of  stipulated  damages  what  in  In  Dwinel  v.  Brown,  54  Me.  468, 
[488]  its  oum  nature  is  but  a,  penalty,  the  defendant  had  bound  himself,  in 
"  The  real  question  in  this  clam  of  the  event  of  a  failure  to  perform 
cases  will  be  found  to  be,  not  what  each  and  every  condition  and  stipu- 
the  parties  intended,  but  whether  the  la  tion  represented  in  a  certain  license 
sum  is  in /acftn  ^/i€naf ixre  of  a  pen-  and  agreement  for  carrying  on  a 
alty ;  and  this  is  to  be  determined  by  lumbering  operation  upon  the  plaint- 
the  magnitude  of  the  sum,  in  connec-  iffs  land,  *'  in  the  full  and  liquidated 
tion  with  the  subject-matter,  and  not  sum  of  $1,000  well  and  truly  to  be 
at  all  by  the  words  or  the  under-  paid,"  on  demand,  "  over  and  above 
standing  of  the  parties.  The  inten-  the  actual  damages"  which  should 
tion  of  the  parties  cannot  alter  it  be  sustained  by  the  non-performance. 
While  courts  of  law  gave  the  penalty  Dickerson,  J.,  said :  "  The  qu:  stion 
of  the  bond,  the  parties  intended  the  presented  for  our  determinat'on  is 
payment  of  the  penalty  as  much  as  whether  the  sum  named  in  the  con- 
they  now  intend  the  payment  of  stip-  tract  to  be  paid  by  the  defendant  on 
ulated  damages ;  it  must,  therefore,  his  failure  to  fulfill  its  conditions  is 
we  think,  be  very  obvious  that  the  penalty  or  liquidated  damages.  It  is 
actual  intention  of  the  parties  in  this  competent  for  the  parties  in  making 
class  of  cases  and  relating  to  this  a  contract  to  leave  the  damages  aris- 
point  is  wholly  immaterial;  and  ing  from  a  bi-each  of  its  provisions 
though  the  courts '  have  very  gener-  to  be  determined  in  a  court  of  law,  or 
ally  professed  to  base  their  decisions  to  specify  the  amount  of  such  dam- 
upon  the  intention  of  the  parties,  ages  in  the  contract  itself.  If  the 
that  intention  is  not  and  cannot  be  contract  is  silent  in  respect  to  dsLtn- 
made  the  real  basis  of  these  decisions,  ages,  the  law  will  allow  only  the 
In  endeavoring  to  reconcile  these  de-  actual  or  proximate  damages.  In 
cisions  with  the  aictual  intention  of  order,  however,  to  provide  for  con- 
the  pai*ties,  the  courts  have  some-  sequential  damages  or  secure  the 
times  been  compeUed  to  use  language  profits  which  are  expected  to  arise 
wholly  at  war  with  any  idea  of  inter-  from  business,  or  contracts  that  de- 
pretation,  and  to  say '  that  the  parties  pend  upon  the  performance  of  the 
must  be  considered  as  not  meaning  principal  contract^  or  to  save  ex- 
exactly  what  they  say.'  Horner  v.  pense,  or  to  render  certain  what 
Flmtoflf,  9  M.  &W.  678,  per  Parke,  B.  would  otherwise  be  difficult  if  not 
May  it  not  be  said,  with  at  least  equal  impossible  to  ascertain,  it  is  some- 
propriety,  that  courts  have  some-  times  desirable  that  the  contract 
times  said  what  they  did  not  exactly  should  fix  the  amount  of  damage& 
meanf    The  foregoing  remarks  are  If,  for  instance,  a  party  has  a  con- 
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being  treated  as  a  penalty  the  intention  should  be  apparent 
to  liquidate  damages  in  the  sense  of  making  just  compensa- 
tion; it  is  not  enough  that  the  parties  express  the  intention 

tract  for  building  a  ship  at  a  large  upon  the  wisdom  or  folly  of  the 
profit,  conditioned  upon  his  having  parties  in  making  a  contract  when 
her  completed  at  a  specified  time,  it  their  intention  is  clearly  exprcftsed, 
would  be  competent  for  him  in  con-  and  there  is  no  fraud  or  illegality, 
tracting  for  the  material  to  make  the  No  judges,  however  eminent,  can 
damages,  in  case  of  breach,  suffi-  place  themselves  in  the  place  or  posi- 
cient  to  cover  his  prospective  profits  tion  of  the  parties  when  the  contract 
in  building  the  shipi  While  to  per-  is  made,  scan  the  motives  and  weigli 
sons  unacquainted  with  the  circum-  the  considerations  which  influenced 
[4H4]  stances  the  damages  stipu-  them  in  the  transaction  so  as  to  de- 
lated in  such  a  contract  might  seem  termine  what  would  have  been  best 
greatly  disproportionate  to  the  loss  for  them  to  do ;  who  was  least  saga- 
sustained  by  a  breach  of  it,  they  cious,  or  who  drove  the  best  bargain, 
might  in  fact,  be  insufficient  to  in-  Courts  of  common  law  cannot,  like 
demnify  the  party  against  the  loss  he  courts  where  the  civil  law  prevails, 
might  sustain  by  being  prevented  award  such  damages  as  they  may 
from  completing  the  ship  according  deem  reasonable,  but  must  allow  the 
tO'  his  contract  The  parties  them-  damages,  whether  actual  or  esti- 
selves  best  know  what  their  expec-  mated,  as  agreed  upon  by  the  parties, 
tations  are  in  regard  to  the  advan-  The  bargain  may  be  an  unfortunate 
tages  of  their  undertaking,  and  the  one  for  the  delinquent  party,  but  it  is 
damages  attendant  on  its  failure,  and  not  the  duty  of  courts  of  common 
when  they  have  mutually  agreed  law  to  relieve  parties  from  the  con- 
upon  the  amount  of  such  damages  sequences  of  their  own  improvidence, 
in  good  faith  and  without  illegality,  where  these  contracts  are  free  from 
it  is  as  much  the  duty  of  the  court  fraud  and  illegality, 
to  enforce  that  agreement  as  it  is  the  *'  The  controversy  in  the  courts, 
other  provisions  of  the  contract  As  whether  the  particular  language  of 
in  construing  the  other  parts  of  the  a  contract  in  regard  to  damages  is 
contract  so  in  giving  construction  to  to  be  construed  as  a  penalty  or 
the  stipulation  concerning  damages,  liquidated  damages,  arises  mainly 
the  intention  of  the  parties  governs,  from  a  desire  to  relieve  parties  from 
The  inquiry  is,  what  was  the  under-  what  under  a  different  construction, 
standingof  the  parties;  and  when  it  is  is  assumed  to  be  an  imprudent  and 
said  in  judicial  parlance  that  certain  absurd  agreement  When,  however, 
language  of  the  parties  is  held  to  it  is  considered  how  little  courts 
mean  liquidated  damages  and  cer-  know  of  the  modifying  circum- 
tain  other  language  a  penalty,  this  is  stances  of  the  case,  how  far  the  par- 
affirmed  of  the  intention  of  the  par-  ticular  provision  was  framed  with 
ties,  and  not  of  the  construction  of  reference  to  the  personal  feelings  of 
the  court  in  contradistinction  from  the  parties,  what  fluctuations  in  the 
such  intention.  It  is  the  province  of  market  were  anticipated  at  the  time 
the  court  to  uphold  existing  con-  and  what  effect  the  contract  in  ques- 
tracts,  not  to  make  new  ones.  It  is  tion  was  expected  to  have  upon  other 
not  for  the  court  to  sit  in  judgment  business    engagements   or   negotia- 
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that  the  stated  sum  shall  be  paid  in  case  of  a  violation  of  the 
contract.  A  penalty  is  not  converted  into  liquidated  damages 
by  the  intention  that  it  shall  be  paid ;  it  is  intrinsically  a  dif- 

tions,  there  is  perhaps  less  cause  for  the  actual  damages '  in  the  event  of 
departing  from  the  literal  construe-  his  failure  to  do  and  perform  each 
tion  of  the  language  used  than  might  and  every  condition  and  stipulation 
at  first  view  be  supposed.  These  in  his  contract  Language  can 
considerations  should  at  least  ad-  scarcely  make  the  intention  of  the 
nionish  us  that  in  straining  the  Ian-  parties  to  fix  the  amount  of  the  dam- 
guage  of  a  contract  to  prevent  a  ages  more  clear  and  emphatic.  The 
seeming  disadvantage  to  one  of  the  sum  is  not  only  *  liquidated,*  but,  &s 
parties,  we  may  impose  upon  the  if  to  exclude  all  possibility  of  its 
other  party  the  very  hardships  which  being  a  penalty,  it  is  declai-ed  to  be 
both  intended  to  protect  him  against  *  over  and  above  the  actual  damages.' 
by  the  terms  of  their  agreement  Whether  it  was  to  afford  an  addi- 
The  interests  of  the  public  are  quite  tional  stimulus  to  secure  the  fulfill- 
as  likely  to  be  subserved  in  main-  ment  of  the  contract,  or  to  provide 
taining  the  inviolability  of  contracts  against  all  other  losses,  or  compen- 
as  they  are  in  contriving  ways  and  sate  for  other  advantages  contingent 
means  to  make  a  contract  mean  upon  this  contract^  or  from  the  diffi- 
[485]  what  is  not  apparent  upon  culty  of  ascertaining  the  actual  dam- 
the  face  of  it  to  save  a  party  from  ages,  or  for  some  other  reason,  it  is 
some  conjectural  inequity  growing  manifest  that  other  damages  than 
out  of  his  supposed  inadvertence  or  the  legal  damages  were  taken  into 
improvidence."  The  judge  stated  the  account  by  the  parties  when  they 
three  rules  upon  which  h^  said  the  incorporated  this  provision  in  their 
courts  are  substantially  agreed,  and  agreement  Besides,  the  contract 
the  third  he  stated  as  follows :  *'  If  contains  several  distinct  conditions 
the  instrument  provides  for  the  pay-  and  requirements  for  the  fulfillment 
ment  of  a  larger  sum  in  future  to  of  which,  respectively,  no  sum  is 
pay  a  less  sum,  the  larger  will  be  re-  specified ;  and  it  is  impossible  to  as- 
garded  as  penalty  in  respect  to  the  certain  such  damages  from  the  very 
excess  over  the  legal  interest  what-  nature  of  tliese  stipulationa  What 
ever  the  language  used ;  and  if  the  actual  damages  would  result  to  the 
contract  consist  of  several  stipula-  plaintiff  solely  from  the  defendants 
tions,  the  damages  for  the  breach  of  omission  to  land  the  logs  at  a  suit- 
which  independently  of  the  sum  able  place,  or  to  notify  the  scaler 
named  in  the  instrument  are  uncer-  seasonably,  or  to  mark  the  logs,  or 
tain  and  cannot  well  be  ascertained,  drive  them  as  early  as  practicable, 
the  sum  agreed  upon  is  to  be  treated  or  to  cut  clear  without  waste,  or  to 
as  liquidated  damages.  Orr  v.  perform  the  dozen  other  stipulations 
Churchill,  1  U.  BL  227 ;  Astley  v.  of  the  contract,  is  practically  beyond 
Weldon,  2  R  &  P.  846;  Mead  v.  thepowerof  a  judicial  tribunal  to  as- 
Wheeler,  18  N.  H.  851 ;  Atkyns  v.  cortain  with  anything  like  accuracy. 
Kinnier,  4  Exch.  776.  .  .  .  The  case  clearly  comes  within  the 
"  In  the  case  at  bar  the  defendant  second  clause  of  the  third  rule  of  in- 
bound himself  *  in  the  full  and  liqui-  terpretation,  that  when  parties  incor- 
dated  sum  of  |1,000  over  and  above  porate  several  distinct  stipulations 
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feront  thing,  and  the  intention  that  it  shall  be  paid  cannot' 
alter  its  nature.  A  bond,  literally  construed,  imports  an  in- 
tention that  its  penalty  shall  be  paid  if  there  be  default  in 

in  a  contract^  the  breach  of  which  be  entitled  to  recover  that  sum? 
cannot  be  respectively  measured.  Most  assuredly.  The  actual  damages 
they  must  be  taken  to  have  meant  are  therefore  excluded  from  the  sum 
that  the  sum  agreed  upon  was  to  be  of  $1,000,  and  yet  remain  to  be  as- 
liquidated  damages  and  not  a  pen-  sessed.  .  .  .  Liquidated  damages 
alty.  That  such  was  the  intention  are  fixed,  settled  and  agreed  upon  in 
of  the  parties,  moreover,  as  drawn  advance,  to  avoid  all  litigation  as  to 
from  the  particular  language  of  the  those  actually  sustained.  They  are  a 
contract  upon  this  point,  cannot  compensation  for  and  in  lieu  of 
admit  of  a  doubt*'  actual  damages,  never  in  addition 
The  stipulation  in  this  case  is  so  thereta  The  language  of  the  agree- 
expressed  that  it  would  seem  not  to  ment  leaves  no  room  for  any  other 
have  been  intended  to  provide  the  conclusion  than  that  the  sum  fixed 
fixed  sum,  in  lieu  of  actual  damages  is  a  penalty.  It  is  not  for  damages 
difficult  of  proof,  but  a  comminatory  by  the  terms  of  the  contract  It  is 
sum  in  addition.  The  dissenting  opin-  not,  therefore,  a  sum  agreed  upon  in 
ion  of  Appleton,  C.  J.,  is  believed  to  hquidation  of  damages,  but  is  a  pen- 
contain  a  sounder  exposition  of  the  ally  and  so  must  be  regarded." 
contract  and  the  law  applicable  to  it :  Go  wen  v.  Gerrish,  15  M&  278 ;  6am- 
"  In  case  of  a  contract  damages  are  mon  v.  Howe,  14  Me.  250. 
the  pecuniary  satisfaction  to  which  In  Chamberlain  v.  Bagley,  11 N.  H. 
the  injured  party  is  entitled  by  way  of  234,  Upham,  J.,  said :  **  Ck>urts,  from 
compensation  for  its  breach.  Ligui-  a  desire  to  avoid  cases  of  seeming 
[486]  dated  damages  are  damages  hardship,  have  in  many  instances 
agreed  upon  by  the  parties,  as  and  made  decisions  disregardidg  the  evi- 
for  a  compensation  for  and  in  lieu  dent  intent  and  design  of  the  parties 
of  the  acttuil  damages  arising  from  to  contracts ;  and  a  variety  of  rea- 
such  breach.  They  may  exceed  or  sons  have  been  assigned  for  this 
fall  short  of  the  actual  damages—  course.  .  .  .  We  seer  no  reason  why 
but  the  sum  thus  fixed  and  deter-  contracts  of  this  kind  should  not  be 
mined  binds  the  parties  to  such  agree-  judged  of  by  the  same  rules  of  con- 
ment  When  this  sum  is  paid  all  struction  as  other  contracts ;  or  why 
damages  are  paid.  In  the  case  at  a  technical,  restricted  meaning  should 
bar  the  sum  of  $1,000  was  not  liqui-  be  given  to  particular  phrases  with- 
dated  damagea  It  was  not  for  dam-  out  reference  to  other  portions  of 
ages  at  alL  The  contract  so  expressly  the  instrument  to  learn  the  design  of 
and  unqualifiedly  states  it  It  was  a  the  partiea  The  modem  decisions 
sum  *  over  and  above  the  actual  dam-  upon  this  subject  have  turned  on  the 
ages.'  The  plaintiff,  by  its  terms,  construction  of  the  agreement  ac- 
was  further  entitled  to  recover  the  cording  to  the  general  intent  In 
'actual  damage'  which  he  might  Beilly  v.  Jones,  8  Moore,  244,  it  is 
sustain  by  *  the  non-performance  said  that  where  it  may  be  fairly  col- 
of  any  agreement  hereinafter  con-  lected  that  the  intent  of  the  parties 
tained.'  Suppose  the  actual  damages  was  that  the  damages  stipulated  for, 
were  $5,000,  would  not  the  plaintiff  as  between  themselves,  were  to  be 
Vol.  I  — 37 
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the  performance  of  the  condition ;  and  formerly  that  was  the 
legal  eflFect.  Courts  of  law  now,  however,  administer  the 
same  equity  to  relieve  from  penalties  in  other  forms  of  con- 
considered  as  liquidated  they  cannot  such  a  mode  is  manifest  when  the 
be  treated  as  a  penalty  although  they  impossibility  of  placing  any  other 
might  operate  as  such  in  a  popular  person  in  the  exact  condition  of  the 
sense.  .  .  .  The  words  forfeit  or  parties  at  the  time  the  contract  was 
forfeiture,  penal  sum  or  penalty,  have  made  is  considered.  Many  motives 
in  some  instances  been  regarded  as  influence  them,  many  considerations 
furnishing  a  very  strong,  if  not  con-  weigh  with  them  which  no  other 
elusive,  indication  of  the  intention  person  could  understand  and  appre- 
of  the  parties  in  an  instrument  of  ciate  unless  he  could  thoroughly 
this  description;  but  the  weight  to  identify  himself  with  the  parties; 
be  given  to  such  phraseology  will  de-  and  when  the  contract^  reasonably 
pend  entirely  on  its  connection  with  construed,  has  a  plain  meaning  that 
other  parts  of  the  instrument  If  an  one  party  shall,  in  a  certain  oontin- 
individual  promiftes  to  pay  the  dam-  gency,  pay  the  other  party  a  definite 
age  which  may  be  incurred  under  a  sum,  thus  relieving  him  from  that 
given  penalty,  or  under  a  forfeiture,  liability  and  making  the  contract 
the  damage  only  in  such  case  is  mean  something  which  on  its  face  is 
agreed  to  be  paid.  On  the  other  not  apparent,  by  assuming  that  we 
hand,  the  penalty  may  be  expressly  can  place  ourselves  in  the  position  of 
agreed  to  be  paid  in  such  terms,  as  to  the  parties,  and  can  then  know  pre- 
admit  of  no  doubt  that  such  was  the  cisely  what  would  have  been  equita- 
intent  of  the  parties ;  and  where  such  ble  for  them  to  do,  is  nothing  else 
is  the  case,  notwithstanding  it  may  than  a  rescission  of  their  contract^ 
be  named  as  a  forfeiture,  or  the  par-  and  a  substitution  for  it  of  one  made 
ties  are  spoken  of  as  bound  in  a  cer-  by  the  court  This  result  the  cautious 
tain  sum,  if  it  was  clearly  the  design  policy  of  the  common  law  has  never 
of  the  parties  that  such  sum  should  recognized  as  within  its  powers,  nor 
[487]  be  paid,  it  is  holden  in  the  more  have  the  courts  ever  in  terms  claimed 
modem  decisions  as  liquidated  dam-  the  right  to  produce  it ;  still  it  has 
ages.**  •  sometimes  been  effected  by  the  anx- 
In  Brewster  v.  Edgerly,  18  N.  H.  ious  desire  of  the  tribunals  that  the 
276,  the  same  doctrine  is  affirmed,  law  should  not  be  made  the  instru- 
Gilchrist,  J.,  said :  *'  Many  of  the  de-  ment  of  injustice ;  forgetting  some- 
cisions  of  the  judicial  tribunals  here-  times,  perhaps,  in  this  laudable  zeal 
tofore  have  been  based  upon  what  is  that  one  of  the  greatest  evils  in  the 
now  admitted  to  be  an  insecure  administration  of  justice,  and  one 
foundation ;  for  the  judgments  have  which  brings  numberless  others  in 
often  proceeded  not  upon  the  plainly  its  train,  is  that  feeling  of  social  inse- 
expressed  intention  of  the  parties  in  curity  which  wiU  exist  whenever  the 
a  case  free  from  fraud  or  illegality,  inviolability  of  contracts  is  trenched 
but  upon  the  view  which  the  court  upon,  however  pure  might  have 
entertained  of  what  would  have  been  been  the  motive  for  so  doing.**  The 
on  the  whole  just,  considering  such  court  seem  inclined  to  think  Kemble 
circumstances  as  were  proved  to  v.  Farren,  6  Bing.  141 ,  a  case  of  liq- 
exist    The  dangerous  uncertainty  of  uidated  damages  by  reason  of  the  ob- 
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tract  as  from  those  in  bonds.  The  evidence  of  an  intention 
to  measure  the  damage,  therefore,  is  seldom  satisfactory  when 
the  amount  stated  varies  materially  from  a  just  estimate  of 

TiouB  intent  of  the  parties  as   ex-  ^as  evidently  intended  to  be  in  the 

pressed    in    t;he   contract    Mead  v.  nature  of  a  mere  penalty ;  and  tliere 

Wheeler,  18  N.  H.  851.  is  another  class  where  from  the  lan- 

But  in  Davis  v.  Qillett,  52  N.  H.  guage  of  the  agreement  it  was  dif- 

126,  Foster.  J.,  said :  "  The  substance  ficult  to  ascertain  what  the  parties 

of  these  principles  (l&i<l   down   by  really  intended,  in  which  the  courts 

Sedgwick  in  his  treatise  on  the  Meas-  have  taken  the  reasonableness  of  the 

ure  of  Damages)  is  that  the  language  provision  as  liquidated  damages  into 

of  the  agreement  is  not  conclusive ;  consideration  for  the  purpose  of  de- 

and  that  the  effort  of  the  tribunal  termining  whether  it  was  intended 

called  to  put  a  construction  upon  it  as  such  or  only  as  a  comminatory 

wiU  be  to  ascertain  the  true  intent  of  sum." 

the  parties  and  to  effectuate  that  in-  In  Cotheal  v.  Talmage,  9  N.  Y.  551, 

tent    In  order  to  do  this  courts  will  the  court  recognize  it  as  a  general 

not  be  absolutely  controlled  by  terms  rule  that  courts  in  acting  upon  these 

that  may  seem  to  be  quite  definite  in  stipulations  should  carry  into  effect 

their  meaning,  but  will  be  at  liberty  the  intent  of  the  parties ;  but  there  is 

to  consider  and  declare  a  sum  men-  an  intimation  that  this  rule  may  be 

tioned  in  the  bond  to  be  a  penalty,  departed  from  when  the  party  might 

even  although   it  may  be  denomi-  be  made  responsible  for  the  whole 

nated  liquidated  damages,  and  vice  amount  of  damages  supposed  to  be 

veracLf  if  manifest  justice   requires  stipulated  for  breach  of  an  unim- 

that  a  construction  opposite  to  the  portant  part  of  his  contract ;  "  and  so 

expressed  language  of  the  instrument  be  made  to  pay  a  sum  by  way  of 

fihould  be  adopted.  In  such  cases  the  damages  grossly  disproportionate  to 

court  do  not  assume  (as  they  certainly  the  injury  sustained." 

could  not)  to  make  a  new  contract  In  Lampman  v.  Cochran,  16  N.  Y. 

for 'the  parties;  but  they  conclude  275,  a  sum  specially  named  in  an 

that  the  parties  have  incorrectly  and  agreement  as  "liquidated  damages," 

inconsiderately  expressed  their  in-  in  case  either  party  shall  fail  to  per- 
tention.    The  oourt»  therefore,  ascer-  «  form  the  contract,  was  nevertheless 

tain  the  intention  and  then  give  it  ef-  held  a  penalty,  because  on  the  face  of 

feet  to  it"  the  instrument  it  appeared  that  such 

[488]  In  WiUiams  v.  Dakin  (court  sum  would  necessarily  be  an  inade- 

of  errors),  22  Wend.  201,  Walworth,  quate  compensation  for  the  breach  of 

J.,  said:  ''There  is  undoubtedly  a  some  of  the  provisions,  and  more 

class  of  cases  in  which  courts  have  than  enough  for  the  breach  of  othera 

been  in  the  habit  of  considering  a  cer-  The  court  say :    "  The  parties  to  tliis 

tain  specified  sum  as  penalty,  what-  contract  must  be  regarded  as  having 

ever  may  be  the  language  of  the  given  a  wrong  name  to  the  sum  of 

agreement    Such  is  the  case  wher-  |5(X),  and  that  it  is  in  substance  a 

ever  such  specified  sum  is  evidently  penalty,  and  not  liquidated  damages." 

intended  as  a  mere  collateral  security  In  Colwell  v.  Lawrence,  88  N.  Y. 

for  the  payment  of  a  different  sum  71,  Miller,  J.,  said :    "  One  of  the  rules 

which  is  the  real  debt ;  or  where  it  of  construction  established  is  that 
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the  actual  loss  finally  sustained.^  If  a  contract  provides  for  a 
penalty  for  the  breach  of  some  of  its  provisions  it  must  be  re- 
garded as  so  providing  if  there  is  a  breach  of  them  all ;  as 

the  courts  are  to  be  governed  by  the  sation  to  the  injured  party  in  case  of 
intention  of  the  parties  to  be  gath-  a  breach.  In  such  cases  there  would 
ered  from  the  language  of  the  con-  be  room  for  construction,  but  cer- 
tract  itself  and  from  the  nature  of  tainly  none  where  the  meaning  of 
the  circumstances  of  the  case.  And  the  parties  was  evident  and  unmis- 
in  aU  the  cases  the  courts  have  treated  takabla  When  they  declare,  in  dis- 
it  as  a  question  as  to  the  intention  tinct  and  unequivocal  terms,  that 
of  the  parties."  In  that  case  a  con-  they  have  settled  and  ascertained  the 
tract  had  been  made  to  build  and  damages  to  be  $500,  or  any  other  sum, 
place  in  a  steamboat  two  steam-en-  to  be  paid  by  the  party  failing  to  per- 
gines  of  a  particular  description  on  form,  it  seems  absurd  for  a  court  to 
or  before  a  day  specified  for  $8,000,  teU  them  that  it  has  looked  into  the 
and  tQ  have  the  same  ready  for  steam  contract  and  reached  the  conclusion 
on  or  before  that  day  **  under  a  for-  that  no  such  thing  was  intended,  but 
feiture  of  $100  per  day  for  each  and  that  the  intention  was  to  name  a  sum 
every  day  after  the  above  date  until  as  a  penalty  to  cover  any  damages 
the  same  is  completed  as  abova"  that  might  be  proved  to  have  been 
Held,  the  amount  being  large  and  sustained  by  a  breach  of  the  agree- 
grossly  disproportionate  to  the  actual  ment ;  still,  certain  rules  have  crept 
damage,  it  was  not  a  reasonable  in-  into  the  law  that  are  supposed  to 
ference  that  it  was  agreed  on  as  control  the  construction  of  contracts 
liquidated  damages.  of  this  character,  until  in  the  view  of 
In  Clement  v.  Cash,  21  N.  Y.  258,  some  it  has  become  difficulty  If  not 
Wright  Jm  s^d :  "  When  the  sum  impossible,  to  support  an  agreement 
fixed  is  greatly  disproportioned  to  for  liquidated  damages  in  cases  where 
the  presumed  actual  damage,  prob-  the  amount  ascertained  by  the  parties 
ably  a  court  of  equity  may  relieve ;  seems  disproportionate  to  the  con- 
but  a  court  of  law  has  no  right  to  jectured  actual  damag&*'  Rolf  v. 
erroneously  construe  the  intention  of  Peterson,  2  Brown,  P.  C.  470. 
parties  when  clearly  expressed,  in  If  the  sum  would  be  very  enor- 
the  endeavor  to  make  better  con-  mous  and  excessive,  considered  as 
tracts  for  them  than  they  have  made*  liquidated  damages,  it  should  be 
for  themselves.  In  these,  as  in  all  taken  to  be  a  penalty  though  agreed 
other  cases,  the  courts  ai*e  bound  to  to  be  paid.  Lord  Eldon,  C.  J.,  la- 
ascertain  and  carry  into  effect  the  ments,  in  Astley  v.  Weldon,  2  R  & 
true  intent  of  the  parties.  I  am  not  P.  846,  the  adoption  of  such  a  princi- 
disposed  to  deny  that  a  case  may  pie.  Hoag  v.  McGinnis,  22  Wend, 
arise  in  which  it  is  doubtful,  from  168,  per  Cowen,  J. ;  Spencer  v.  Tilden, 
the  language  employed  in  the  instru-  5  Cow.  144  and  note ;  Bagley  v.  Ped- 
ment,  whether  the  parties  meant  to  die,  5  Sandf.  192 ;  Berry  v.  Wisdom, 
agree  upon  the  measure  of  compen-  8  Ohio  St  241 ;  Esmond  v.  Van  Ben- 

^Scofield  V.  Tompkins,  05  HI.  190;  ment  of  the  result  of  the  decisions; 

Myer  v.  Hart,  40  Mich.  517 ;  Muldoon  Glasscock   v.  Rosengrant,  55   Ark. 

V.  Lynch,  66  Cal.  586,  quoting  the  876 ;  Condon  v.  Kemper,  47  Kan.  126, 

text  and  pronouncing  it  a  clear  state-  q,uoting  the  text 
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where  the  damages  resulting  from  the  breach  of  some  of  its 
stipulations  are  capable  of  being  ascertained.  It  cannot  pro- 
vide for  a  penalty  as  to  those  and  for  liquidated  damages  as 
to  the  other  clauses,  though  the  consequences  of  their  breach 
are  uncertain.^ 

§  284.  The  evidence  and  effect  of  intention  to  liquidate. 
A  bond  is  prima  facie  a  penal  obligation ;  but  the  sum  [489] 
stated  where  a  penalty  is  usually  inserted  has  sometimes  been 
held  liquidated  damages.^  This  has  seldom  been  done,  how- 
ever, unless  words  were  employed  in  connection  with  that 
sum  to  countervail  the  implication  of  penalty.'  And  where 
the  parties  in  any  other  form  of  contract  designate  the  stated 
sum  a  penalty,  or  characterize  it  by  other  equivalent  words, 
it  is  an  indication  that  a  penalty,  in  a  strict  or  technical  sense, 
is  intended ;  *  but  the  inference  is  not  so  strong  because  the 

Bchoten,  12  Barlx  866 ;  Nash  v.  Her-  to  secure  the   performance  of   the 

mosilla,  9  CaL  685 ;  Bright  v.  Row-  condition   and  to  be  discharged  on 

land,  8  How.  (Miss.)  898 ;  Shreve  v.  payment  of  damages  arising  from 

Brereton,  51  Pa,   St  175 ;   Streeper  non-performance  can  be  inferred  as 

v.  Williams,  48  id.  450;  Powell  v.  a  rule  of  law  or  a  conclusive  pre- 

Burroughs,  54  id.  829 ;  Moore  v.  An-  sumption  from  the  mere  form  of  the 

derson,  80  Tex.  224 ;  Chase  v.  Allen,  obligation.    Clark   v.    Barnard,  108 

13  'Gray,  42 ;  Gowen  v.  Gerrish,  15  U.  S.  486,  45a    See  ante,  n.  to  28a 
Me.  273 ;  Leggett  v.  Mutual  L.  Ins.        » Cotheal  v.  Talmage,  9  N.  Y.  551 ; 

Co..  58  N.  Y.  894 ;  Dennis  v.  Cum-  Shiell  v.  McNitt,  9  Paige,  101 ;  Leary 

mins,  8  Johns.  Cas.  297;  Hamilton  v.  v.  Lafiin,   101  Mass.  884;  Smith  v. 

Overton,  6  Blackf.  206 ;  Lea  v.  Whit-  Wedgwood,  74  Me.  457. 
aker,  L.  R  8  0.  P.  70 ;  Streeter  v.        If  a  bond  which  stipulates  that  the 

Rush,  25  Cal.  67.  obligor  shall  abide  by  the  determina- 

i  Lansing  v.  Dodd,  45  N.  J.  L.  525 ;  tion  of  arbitrators  contains  no  ez- 

Whitfield  V.  Levy,  39  id.  149 ;  Laurea  press  agreement  that  the  sum  named 

V.  Bernauer,  88  Hun,  807.  in  it  is  to  be  regarded  as  liquidated 

-  Studabaker  v.  White,  21  Ind.  212 ;  damages^  and  there  is  no  evidence  of 

Fisk  V.  Fowler,  10  Cal.  512 ;  Dufify  v.  an  intention  that  it  should   be  so 

S hockey,  11  Ind.  70.  stated,  such  sum  will  be  regarded  as 

It  is  not  to  be  regarded  as  a  uni-  a    penalty.     Henry   v.    Davis,    128 

versal  rule  that  contracts  in  the  ordi-  Masa  845. 

nary  form  of  penal  bonds,  designed       ^  Dill  v.  Lawrence,  109  Ind.  564 ; 

as   an    indemnity  between    private  March  v.  Allabough,  108  Pa.  St  885 ; 

persons  for  the  non*performance  of  Whitfield  v.  Levy,  85  N.  J,  L.  149 ; 

collateral  agreements,  are  to  be  re-  Yenner  v.  Hammond,  86  Wis.  277; 

garded  as  a  penalty.    It  cannot  cor-  Tayloe  v.  Sandiford,  7  Wheat  18 ; 

rectiy  be  said  to  be  true  in  all  such  White  v.  Arleth,  1  Bond,  819 ;  Smith 

cases  that  the  intention  to  treat  the  v.  Dickenson,  8  R  &  P.  630 ;  Da  vies 

sum  named  in  the  bond  as  a  penalty  v.  Penton,  6  B.  &  C.  216 ;  Harrison  v. 
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[490]  obligation  is  in  the  form  of  a  bond  as  may  be  inferred 
from  the  greater  number  of  instances  in  which  a  sam  called  a 
penalty  or  forfeiture  by  the  parties  in  contracts  has  been 
held,  nevertheless,  liquidated  damages.  The  tendency  and 
preference  of  the  law  is  to  regard  a  stated  sum  as  a  pen- 
alty, because  actual  damages  can  then  be  recovered,  and  the 
recovery  be  limited  thereto.*  This  tendency  and  preference, 
however,  do  not  exist  where  the  actual  damages  cannot  be 
ascertained  by  any  standard.  A  stipulation  to  liquidate  in 
such  cases  is  considered  favorably.'  If  the  amount  is  not  so 
large  as  to  raise  a  doubt  that  it  is  proportionate  to  the  injury, 
other  circumstances  being  equal,  it  is  believed  the  tendency  of 
the  judicial  mind  is  to  treat  a  fixed  sum  as  liquidated  damages 
by  whatever  name  it  may  be  mentioned  in  the  contract.'  But 
wherever  there  is  doubt  as  to  the  justice  of  the  stipulation,  if 
the  sum  be  called  a  "  penalty "  in  the  contract,  that  circum- 
stance is  frequently  referred  to  as  a  reason  for  holding  it  to 
be  a  penalty,  on  the  ground  of  intention.  The  purpose  in 
such  cases,  however,  is  commonly  a  deduction  from  the  gen- 
eral effect  of  the  contract,  and  the  word  "  penalty  "  is  alluded 
to  to  confirm  a  foregone  conclusion.*  On  the  other  hand,  if 
the  general  effect  of  the  contract  otherwise  leads  to  the  con- 
Wright,  13  East,  848 ;  Brown  v.  Bel-  Baird  v.  ToUiver,  6  Humph.  186; 
lows,  4  Pick.  179 ;  Burr  v.  Todd,  41  Spear  v.  Smith,  1  Denio,  464. 
Pa.  St  206;  Robinson  v.  Cathcart,  2  >  Jaquith  v.  Hudson,  5  Mich.  12;); 
Cranch  C.  C.  590;  Bigony  v.  Tyson,  Duffy  v.  Shockey,  11  Ind.  70;  Spar- 
75  Pa  St  157 ;  Esmond  v.  Van  Ben-  row  v.  Paris,  7  H.  &  N.  594 ;  Pierce  v. 
schoten,  12  Barb.  866;  Qement  v.  Jung,  10  Wis.  80;  Cotheal  v.  Tal- 
Cash,  21  N.  Y.  858 ;  Cheddick  v.  mage,  9  N.  Y.  551 ;  Boys  v.  Ancell,  5 
Marsh,  21  N.  J.  L.  468 ;  Hodges  v.  Bing.  N.  C.  890 ;  Richards  v.  Edick, 
King,  7  Met  588;  Salters  v.  Ralph,  17  Barh  260;  Noyee  v.  Phillips,  60 
15  Abb.  278;  Bearden  v.  Smith,  11  N,  Y.  408;  Harris  v.  Miller,  6  Saw- 
Rich.  554;  Heatwole  v.  Gorrell,  85  yer,  819;  Knowlton  v.  Mackay,  29 
Kan.  692.  Compare  the  last  case  Up.  Can.  C.  P.  601;  Ivinson  v. 
with  Streeter  v.  Rush,  25  Cal.  67.  Althrop,    1    Wya    71 ;  Williams  t. 

1  Fisk  V.  Gray,  11  AUen,  182 ;  Lan-  Vance,  9  a  G  844 ;  Birdsall  v. 
sing  V.  Dodd,  45  N.  J.  L.  525 ;  Whit-  Twenty-third  St  Ry.  Co.,  8  Daly,  419. 
field  V.  Levy,  85  id.  149 ;  Burrill  v.  » Id ;  MaxweU  v.  Allen,  78  Me.  82 ; 
Daggett.  77  Me.  545 ;  Smith  v.  Wedg-  Holbrook  v.  Tobey,  66  id,  410 ;  Lynde 
wood,  74  id.  458;  Henry  v.  Davis,  128  v.  Thompson,  2  Allen,  456. 
Mass.  845 ;  Shute  v.  Taylor,  5  Met  61 ;  «  Houghton  v.  Pattee,  58  N.  H.  826 ; 
Wallis  ▼.  Carpenter,  18  Allen,  19;  Mathews  v.  Sharp,  99  Pa.  St  560; 
Cheddick  v.  Marsh,  21  N.  J.  L.  468 ;    Colwell  v.  Lawrence,  88  N.  Y.  75. 
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elusion  that  the  stipulated  sum  should  be  held  to  be  a  penalty, 
the  circumstance  that  the  parties  have  called  it  ^^  liquidated 
damages/'  and  said  they  do  not  mean  it  as  penalty,  and  [491] 
even  use  very  clear  language  that  it  is  to  be  actually  paid, 
will  not  control  the  interpretation ;  it  will,  notwithstanding, 
be  considered  a  penalty.^  Bonds  given  to  secure  the  erection 
of  public  works  pursuant  to  statutes  are  to  be  regarded  as 
penal  because  it  cannot  be  supposed  that  it  was  the  inten- 
tion of  the  legislature  to  fix  the  damages  in  every  case  for 
each  and  every  breach  of  the  contracts  the  bonds  were  given 
to  secure  the  performance  of,  regardless  of  the  resulting  in- 
jury.* The  penalty  of  a  druggijst's  bond  given  to  assure  his 
observance  of  the  law  is  not  to  be  considered  as  liquidated 
damages.'  And  so  of  bonds  usually  given  to  secure  the  per- 
formance of  statutory  duties.^ 

§  286.  Stipulated  sum  where  damages  otherwise  certain 
or  uncertain.  There  is  a  marked  difference  between  con- 
tracts which  relate  to  subjects  within  established  rules  for 
measuring  damages,  and  those  for  infraction  of  which  the 
damages  are  uncertain  and  difScult  to  be  proved.  A  stipu- 
lated sum  in  a  contract  of  the  former  class  is  generally  unnec- 
essary unless  to  restrict  damages  below  the  legal  standard  or 
extend  them  beyond  it.  The  parties  have  the  right  to  do 
either;  and  when  the  intention  is  clearly  manifested  to  do  so, 
it  will  be  enforced  in  cases  clear  of  fraud,  oppression  or  un- 
conscionable extravagance.'    But  in  such  cases  the  disparity 

iHigbie  v.  Farr,  28  Minn.  489;  a  C.  13  Fed.  Rep.  441;  GaUov.  Mo- 
Horner  v.  Flintofif,  9  M.  &  W.  678 ;  Andrews,  29  Fed.  Rep.  716 ;  Lipecomb 
Dennis  v.  Cummins,  8  Johns.  Cas.  v.  Seegers,  19  S.  CX  425. 
297;  Lindsay  v.  Anesley,  6  Ired.  188;  In  Cutler  v.  How,  8  Mass.  257,  a 
Baird  v.  ToUiver,  6  Humph.  186 ;  party  being  liable  to  have  his  prop- 
Tenner  V.  Hammond,  86  Wis.  277;  erty  taken  to  satisfy  an  execution, 
Lampman  ▼.  Cochran,  16  N.  T.  gave  an  obligation  to  pay  the  debt, 
275.  and  a  certain  amount  for  costs  not 

2  Nevada  County  v.  Hicks,  88  Ark.  incurred,  in  oats  at  twenty  cents  per 

557.  bushel,  when  they  were  worth  thirty- 

*  State  V.  Estabrook,  29  Ean.  789.  seven  cents.     It  was  held  that  the 

4  Clark  V.  Barnard,  108  U.  S.  486 ;  jury  might  disregard  the  contract  be- 

United  States  v.  Montell,  Taney,  47.  cause  unconscionable  and  oppressive 

See  People  ▼.  Central  P.  R.  Ca,  76  as  to  the  sum  added  for  costs ;  but 

CaL  29.  otherwise   valid,  because  within   a 

^Nielson  v.  Read,  15  Phila  450;  specified  time  the   debtor  had  the 
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between  the  agreed  sura  and  the  actual  injury  is  readily  seen, 
and  may  be  supposed  to  have  been  equally  apparent  to  the 
parties;  and  courts,  proceeding  upon  the  rational  theory 
which  all  experience  confirms,  that  large  damages  for  small 
injury  are  never  willingly  stipulated  to  be  actually  paid,  nor 
a  small  and  disproportionate  compensation  accepted  for  a 
great  injury,  are  seldom  convinced  that  such  unequal  contracts 
are  voluntarily  entered  into  to  liquidate  damages.  Of  this 
nature  are  contracts  for  the  payment  of  money,  and  all  others 
[492]  for  the  violation  of  which  market  values  furnish  the  data 
ordinarily  adequate  for  the  ascertainment  of  due  compensa- 
tion. When  such  contracts  provide  for  damages,  either  more 
or  less  than  those  due  by  the  legal  standard,  they  must  be 
drawn  with  great  clearness  to  express  the  intention;  and  in 
general  there  should  appear  on  their  face  or  otherwise  some 
ground  for  departing  from  that  standard ;  for  the  leaning  of 
the  court  in  case  of  doubt  will  be  towards  the  construction 
that  the  provision  is  a  penalty.*  On  the  other  hand,  where  a 
contract  is  of  such  a  character  that  the  damages  which  must 
result  from  a  breach  of  it  are  uncertain  in  their  nature  and 
not  susceptible  of  proof  by  reference  to  any  pecuniary  stand- 
ard, it  is  deemed  especially  fit  that  the  parties  should  liqui- 
date them,  and  any  stipulation  they  make  ostensibly  for  that 
purpose  receives  favorable  consideration.' 

option  to  pay  money  at  the  rate  of  Tolliver,  6   Humph.  186 ;    Foote  v. 

$1  for  five  bushels.    Cutler  v.  John-  Spra^ue,    13   Kan.  155 ;    Tholen    v. 

son,  8  Mass.  266 ;  Baxter  v.  V^ales,  Duffy,  7  id.  405 ;  Kurtz  v.  Sponable, 

12  id.  365 ;  Leland  v.  Stone,  10  id.  6  id.  895. 

459;  James  v.  Morgan,  1  Levinz,  111 ;       2  Waggoner  v.  Cox,  40  Ohio  St 

Earl    of   Chesterfield    v.  Jansen,    1  589;    Berrinkott   v.  Traphagen,    39 

VSTils.  287 ;  Russell  v.  Roberts,  3  E.  D.  V^is.  219 ;  Wooster  v.  Kisch,  26  Hun, 

Smith,  8ia  61;  Jones  v.  Binford,  74  Me.  439; 

In  an  action  brought  on  a  promise  Geiger  v.  Western  Maryland  R.  Co., 
of  £1,000  if  the  plaintiff  should  find  41  Md.  4;  Pennsylvania  R  Co.  v. 
the  defendant's  owl,  the  court  de-  Reichert»  58  id.  261,  277 ;  Wolf  Creek 
dared,  though  the  promise  was  Diamond  Coal  Ca  v.  Schultz,  71  Pa. 
proved,  the  jury  might  mitigate  the  St  180 ;  Kemble  v.  Farren,  6  Biug. 
damages.  Bac  Abr.,  Damages,  D.  141 ;  Sainter  v.  Ferguson,  7  C.  R  716 ; 
See  Thornborow  v.  Whitacre,  2  Ld.  Fletcher  v.  Dyche,  2  T.  R  32;  Spar- 
Ray  m.  1164.  row  V.  Paris,  7  H.  &  N.  594 ;  Mundy 

1  Lansing  v.  Dodd,  45  N.  J.  L.  525;  v.  Culver,  18  Barb.  336;  Bagley  v. 

Tinkham  v.  Satori,  44  Ma  App.  659;  Peddie,  16*  N.  Y.  469;  Dakin  v.  WiJl- 

Fisk  v.  Gray,  11  Allen,  132;  Baird  v.  iams,  17  Wend.  447;  Knappv.Maltby. 
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§  286.  Contracts  for  the  payment  of  money.  These  are 
contracts  of  the  highest  degree  of  certainty.  Interest  is  the 
universal  measure  of  damages  for  delay  of  payment.^  But 
some  latitude  is  allowed  for  modifying  the  rate  by  contract. 
Stipulations  as  to  rate  before  maturity,  not  exceeding  any 
statutory  limit,  are  uniformly  enforced  in  cases  free  from 
fraud  or  oppression.  There  is  no  reason  why  a  party  may 
not  stipulate  the  rate  after  maturity  as  freely  and  eflFectually 
as  before,  except  that  such  stipulations  are  made  with  less 
caution,  for  they  are  made  only  to  be  operative  in  case  of  de- 
fault, an  event  not  then  anticipated  to  occur.  When,  there- 
fore, the  rate  is  made  very  much  higher  immediately  after 
maturity  than  that  reserved  before,  there  is  a  departure  from 
the  standard  of  compensation  fixed  by  the  parties  for  the 
period  of  credit,  and  it  has  been  held  in  some  cases  that  [493] 
such  increased  rate  as  damages  is  in  the  nature  of  a  penalty;* 
and  in  other  cases  that  anything  above  the  legal  rate  is  a  pen- 
alty, even  though  parties  are  by  law  at  liberty  to  stipulate  for 
any  rate  of  interest  proper  without  restriction.'  But  the  gen- 
eral current  of  authority  is  that  any  rate  which  parties  may 
lawfully  agree  to  pay  before  maturity  may  be  fixed  as  the  rate 
afterwards,  though  the  debt,  before  it  becomes  due,  bears  no 
interest  or  a  lower  rate.*    If,  however,  a  rate  is  fixed  for  in- 

18  Wend.  587 ;  Price  v.  Green,  16  M.  42.  per  cent,  and  if  the  party  do  not 

&  W.  346 ;    Jaquith   v.  Hudson,  5  pay  at  a  certain  time  it  shall  be  raised 

Mich.   133 ;    Cotheal  v.   Talmage,  9  to  52.  per  cent,  there  the  court  of 

N.  Y.  551 ;  Dennis  v.  Cummins,  3  chancery  will  relieve,"    See  Gully  v. 

Johns,  Gas.  297.  Reray,  1  Blackf.  69 ;  Herbert  v.  Salis- 

1  Orr  V.  Churchill,  1  H.  Black.  227 ;  bury,  etc.  Ry,  Co.,  L.  R  2  Eq.  221 ; 
Fisk  V.  Gray,  11  Allen,  132;  Watkins  Aylet  v.  Dodd,  2  Atk.  238;  Watts  v. 
V.  Morgan,  6  G  &  P.  661 ;  Hughes  v.  Watts,  11  Mo.  647. 

Fisher,  Walk.  (Misa)  516.  'Mason  v.  Callender,  2  Minn.  350; 

2  Waller  v.  Long,  6  Munf.  71.  In  Talcott  v.  Marston,  3  id.  839;  Daniels 
Astiey  V.  Weldon,  2  R  &  P.  346,  v.  Ward,  4  id.  168;  Robinson  v.  Kin- 
Heath,  J.,  said :  "  It  is  a  well-known  ney,  2  Kan.  184 ;  Watkins  v.  Morgan, 
rule  in  equity  that  if  a  mortgage  6  C.  &  P.  661. 

covenant  be  to  pay  52.  per  cent,  and  if  ^  Palmer  v.  Leffler,  18  Iowa,  125 ; 

the  interest  be  paid  on  certain  days  Phinney    v,    Baldwin,   16    IlL    108 ; 

then  to  be  reduced  to  42.  per  cent,  Fisher  v.  Bid  well,  27  Conn.  363;  Dow- 

the  court  will  not  relieve  if  the  early  ney  v.  Beach,  78  IlL  53 ;  Funk  v.  Buck, 

days  be  suffered  to  pass  without  pay-  91  HI.  575 ;   Wemwag  v.  Mothers- 

ment;  but  if  the  covenant  be  to  pay  head,  3  Blackf.  401 ;  Latham  v.  Dar- 
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terest  as  damages  which  is  above  the  highest  that  may  be  re- 
served by  agreement  to  be  paid  during  the  period  of  credit,  it 
is  not  usurious,  because  the  debtor  can  at  any  time  relieve 
[494]  himself  by  payment.*  But  such  excessive  rate  will  be 
held  a  penalty  if  it  exceeds  any  which  the  law  recognizes  as 
compensation.^  In  Illinois  even  a  rate  above  that  allowed  by 
law  to  be  contracted  for  before  maturity  may  be  fixed  as 
liquidated  damages  after  maturity,  if  not  intended  as  an  eva- 
sion of  the  statute  against  usury.'  No  damages  for  the  mere 
non-payment  of  money  can  be  so  liquidated  between  the  par- 
ties as  to  evade  that  statute.^ 

Where  there  are  special  circumstances  which  require  punctu- 
ality in  tfie  payment  of  moneys  when  due,  or  which  cause  spe- 
cial loss,  or  necessitate  a  particular  outlay  in  consequence  of 
default,  a  stipulated  forfeiture  on  that  default  equity  has  re- 
fused to  relieve  against,  and  stipulated  compensations  therefor 
have  been  sanctioned.  Thus  costs  and  expenses  of  making 
collection,  including  attorney's  fees,  are  sometimes  imposed 
on  the  debtor  by  the  terms  of  the  contract,  and  when  reason- 

• 

ling,  2  lU.  208 ;  Young  v.  Fluke,  15  Campbell  v.  Shields,  6  Leigh,  517 ; 

Up.   Can.  G  P.   360;  Witherow  v.  Qambril  v.  Doe,  8  Blackf.  140 ;  Fisher 

Briggs,  67  III  96 ;  Davis  v.  Rider,  58  v.  Otis,  8  Pin.  (Wis.)  78 ;  Shuck  v. 

111.  416;  Brewster  v.  Wakefield,  23  Wight,  1    G.   Greene   (Iowa),    128; 

How.  (U.  a  118);  Wyman  v.  Coch-  Wight  v.  Shuck,  Morris  (Iowa),  425; 

rane,   85  111.   152;   Gould  v.  Bishop  Fisher   v.  Anderson,  25   Iowa,  28; 

Hill  Colony,  85  111.  824 ;  Lawrence  Jones  v.  Berryhill,  id.  289 ;  Rogers  v. 

V.   Cowles,    18   m.    577;    Smith   v.  Sample,  88  Miss.  810 ;  Roberts  v.  Tre- 

Whitaker,    23   111,    867;    Young   v.  mayne,  Croke's  James,  507;  Floyerv. 

Thompson,   2  Kan.    83;   Dudley  v.  Edwards,  1  Cowp.  112;  Wells  v.  Gir- 

Reynolds,  1    Kan.    285 ;   Wilkinson  ling,  1  Brod.  &  Bing.  447 ;  Caton  v. 

V.  Daniels,  1  Greene  (Iowa),  179 ;  Tay-  Shaw,  2  H.  &  G.  13 ;  Baa  Abr.,  title 

lor  V.  Meek,  4  Blackf.  88a    See  title  Usury. 

Interest  ^Qower  v.  Carter,  8   Iowa,  244; 

1  Lawrence  v.  Cowles,  18  111.  577 ;  Shuck  v.  Wight,  1  G.  Greene  (lowaX 

Gould  V.  Bishop  Hill  Colony,  85  111.  128 ;  Wilson  v.  Dean,  10  Iowa,  432 ; 

824 ;    Davis    v.    Rider,   53    111.  416 ;  Wight  v.  Shuck,  Morris  (Iowa),  425. 

Witherow  v.Briggs,  67  HI.  96  ;Wilday  » Smith  v.  Whitaker,  23  BL  867; 

V.  Morrison,  66  111.  582;   Cutler  v.  Downey  v.  Beach,  78  HL  53 ;  Funk  v. 

How,  8  Mas&  257 ;  CaU  v.  Scott,  4  Buck,  91  Bl  575. 

Call,  402 ;  Wilson  v.  Dean,  10  Iowa,  *  Orr  v.  Churchill,  1  H.  Black.  227 ; 

432;  Gower  v.  (barter,  3  Iowa,  244;  Gray  v.  Crosby,  18  Johna  219. 
Moore  v.  Hylton,  1  Dev.  Eq.  433; 
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able  in  amount  have  been  sustained  as  valid  in  some  states,^ 
but  held  void  as  against  publio  policy  in  others.^ 

§  2S7.  Same  subject.  Where  there  is  a  stipulation  in  [496] 
public  undertakings  that  shareholders,  on  non-payment  of 

1  Peyser  v.  Ck)Ie^  11  Ore.  89 ;  Imler  it  was  designed  to  cover  attorney 

T.   Iraler,  94  Pa.  St  872 ;  Darly  v.  fees,  why  did  not  the  parties  say  so 

Maitland,  88  id.  884  (the  amount  pro-  in  the  mortgage?   If  it  was  designed 

Tided  as  attomey*s  fee  in  a  mortgage  to  cover  any  legitimate  charge  or 

is  rather  in  the  nature  of  a  penalty  expense^  why  did  they  not  say  so? 

than  stipulated  damages,  and  may  be  ...    If  the   damages   wdre  for 

reduced);  Miner  v.  Paris  Exchange  usurious  interest  they  could  not  be 

Bank,  53  Texas,  559 ;  Parham  v.  Put-  allowed.    And  would  it  be  proper  to 

liam,  6  Cold.  (Tenn.)  497;  Smith  v.  allow  an  issue  to  be  framed  and  a 

Silvers,  83  Ind.  821 ;  First  Nat  Bank  trial  had  to  determine  whether  these 

T.  Larsen,  60  Wis.  206  (the  stipula-  Miquidated  damages'  were  intended 

tion   is  not   conclusive   as   to   the  to  cover  some  legitimate  charge  or 

amount  to  be  recovered) ;  Bobinson  expense,  or   to  cover  usurious  in- 

T.  Loomis,  51  Pa.  St  78 ;  Huling  v.  terest? " 

Drexell,  7  Watts,  126 ;  Fitssimons  v.  In  Johnsons  v.  Anderson,  8  N.  J. 

Baum,  44  Pa.  St  82 ;  McAllister's  Ap-  L.  988,  the  defendant  was  indebted 

peal,  59  Pa.  St  204 ;  Tallman  v.  Trues-  to  the  plaintiff  in  the  sum  of  |500 ; 

dell,  8  Wi&  448 ;  Mosher  v.  Cbapin,  and   the  plaintiff  was  indebted  to 

12  id.  458;  Billingsley  v.  Dean,  11  two  other  persons   in   the  sum  of 

Ind.  881 ;  Kuhn  v.  Myers,  87  Iowa,  $100,  which  would  come  due  May  1, 

851;  Nelson  v.  Everett,  29  id.  184;  1810.    In   consequence   of    plaintiff 

Williams  v.  Meeker,  id.  292 ;  Wilson  being  in  danger  of  suit  and  costs  for 

S.  M.  Ca  V.  Moreno,  6  Sawyer,  85 ;  these  debts,  the  defendant  promised 

Bank  of  British  North  America  v.  that  he  would  pay  the  debt  due  from 

EUis,  id.  96 ;  Merck  v.  American  Free-  him  to  the  plaintiff  to  enable  him  to 

hold  L.  M.  Co.,  79  Ga.  218,  288 ;  Reed  discharge  in  time  these  debts,  and  in 

▼.  Miller,  1  Wash.  St  426.  case  of   failure  to  do  so,  and   the 

estate   V.  Taylor,   10   Ohio,    868;  plaintiff  should  be  sued  and  put  to 

Shelton  v.  Gill,  11   id.  417;  Wither-  costs  and  expenses,  the  defendant 

spoon  V.  Musselman,  14  Bush  (Ky.),  would   pay    them.    The   defendant 

214 ;    Bullock   v.   Taylor,  89   Mich,  failed  to  pay  the  money  at  the  time, 

187;  Dow  V.  Updike,  11  Nelx  95.  whereupon  the  plaintiff  was  sued  in 

In  Foote  v.  Sprague,  18  Kan.  155,  two  actions  and  put  to  $80  costs,  for 
a  stipulation  in  a  mortgage  for  |50  recovery  of  which  from  the  defend- 
as  liquidated  damages  for  its  fore-  ant  this  suit  was  brought  It  was 
closure  was  held  void.  Valentine^  held  that  the  plaintiff  was  not  en- 
J.,  said:  "The  stipulation  in  the  titled  to  recover.  The  court  say, 
mortgage  in  this  case  ...  is  for  ''there  is  no  legal  consideration  on 
a  certain  sum  to  be  paid  by  the  which  the  promise  can  attach.  If 
debtor  as  liquidated  damages  over  this  was  law,  usury  and  oppression 
and  above  the  debt  and  interest  and  would  take  a  wide  ranga  The  cred- 
aU  legitimate  costs.  *  Now  what  was  itor  in  most  cases  suffers  an  incon- 
the  term  'liquidated  damages'  in  venience  in  the  case  of  a  want  of 
this  mortgage  designed  to  cover?    If  punctuality  in  his  debtor;  he  can- 
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calls,  shall  forfeit  their  shares,  equity,  upon  grounds  of  public 
policy  and  from  the  necessity  of  punctuality  in  payment  in 
such  cases,  will  refuse  to  interfere  and  grant  relief  from  for- 
feiture.^ Sir  "William  Grant,  M.  R.,*  refused  to  relieve  against 
a  forfeiture  under  a  by-law  of  an  incorporated  company  which 
provided  that  the  members  receiving  notice  of  default  in  pay- 
ing a  call  should  incur  a  forfeiture  by  non-payment  ten  days 
after,  although  the  non-payment  arose  from  ignorance  of 
the  call,  absence  from  the  town  where  the  notice  was  sent 
and  other  accidental  circumstances.  He  said :  "  This  bill  is 
founded  on  forfeiture,  and  upon  the  ground  that  the  plaintiff 
did  not  consider  himself  as  a  partner,  and  offering  compensa- 
tion, and  praying  to  be  relieved  from  the  forfeiture.  The 
parties  might  contract  upon  any  terms  they  thought  fit,  and 
might  impose  terms  as  arbitrary  as  they  pleased.  It  is  essen- 
tial to  such  transactions.  This  struck  me  as  not  like  the  case 
of  individuals.  If  this  species  of  equity  is  open  to  parties  en- 
gaged in  those  undertakings,  they  could  not  be  carried  on.  It 
is  essential  that  the  money  should  be  paid,  and  that  they  should 
[496]  know  what  is  their  situation.  Interest  is  not  an  ade- 
quate compensation,  even  among  individuals,  much  less  in 
these  undertakings.  In  particular  cases  interest  might  be  a 
compensation,  but  in  a  majority  of  cases  it  is  no  compensation 
from  the  uncertainty  in  which  they  may  be  left.  The  effect 
is  the  same  whether  the  money  has  been  paid  or  not.  They 
know  the  consequence:  the  party  making  default  is  no  longer 
a  member ;  but  if  a  party  can,  in  equity,  enter  into  a  discussion 
of  the  circumstances  each  may  bring  his  suit.  They  must  re- 
main a  considerable  time  to  see  whether  a  suit  will  be  begun, 
and  before  the  suit  can  be  decided.  They  do  not  know  when 
any  member  will  sue.  If  a  bill  is  to  be  permitted  there  can- 
not be  any  certainty  that  every  member  who  has  made  de- 

uot,  however,  recover  more  than  the  that  B.  was  the  mere  agent  of  A.  in 

debt,  interest  and  costs ;  nor  will  a  raising  the  loan  and  was  entitled  to 

promise  to  pay  more  help  his  case."  recover  the  whole  amount  paid  by 

A.  being  indebted  to  R  and  not  R  for  the  use  of  the  money.    Shirley 

being  able  to  raise  the  money  him-  v.  Spencer,  9  IIL  583. 

self  directed  B.  to  raise  it  and  prom-  1 3  Lead.  Cas.  in  Eq.  917. 

ised  to  pay  hira  whatever  he  had  to  ^gparks  v,  Liverpool  Water  Works, 

pay  for  it    B.  raised  it  at  an  exorbi-  13  Ves.  428, 
tant  interest  for  three  years;  held, 
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f  aalt  may  not  file  a  bill.  Can  the  court  impose  a  limitation  of 
the  period  when  bills  may  be  filed?  If  the  court  ever  began 
to  deal  with  these  cases  the  number  must  be  infinite.  This  is 
the  mode  which  a  party  has  to  withdraw  from  a  losing  con- 
cern. Why  is  not  this  equity  open  to  contractors  for  the  gov- 
ernment loans?  Why  may  not  they  come  here  to  be  relieved, 
when  they  have  failed  in  making  their  deposit?  And  if  they 
could  have  their  relief,  how  could  the  government  go  on?  It 
would  be  just  as  difficult  for  these  undertakings  to  go  on.  If 
compensation  cannot  be  effectually  made,  it  ought  not  to  be 
attempted.  It  would  be  hazardous  to  entertam  such  a  bill. 
Accident  here  is  only  the  want  of  precaution."  ^ 

A  sum  greater  than  interest  may  be  fixed  by  the  parties  as 
compensation  for  paying  a  debt  at  an  earlier  time  or  at  a 
different  place.^  It  is  obvious  that  the  omission  to  pay  money 
pursuant  to  agreement  in  particular  situations,  or  for  specific 
purposes  which  would  otherwise  miscarry,  followed  by  loss 
or  injury  of  uncertain  amount,  and  for  which  interest  would 
be  no  adequate  compensation,  may  be  the  subject  of  a  differ- 
ent measure  of  reparation  by  agreement,  as  it  often  is  with- 
out such  agreement.' 

^  See  G^rgia  Land  and  Cotton  Ca  chase    and   convey  to   trustees   on 

T.    Flint,    86    Ga.    226 ;  Hughes  v.  behalf  of  the  plaintiff  a  government 

Fisher,  Walk.  (Miss.)  516 ;  Fowler  v.  annuity  of  £1,200  a  year,  and  tliat  if 

Word,  Harp.  (S.  C.)  372.  for  any  reason  the  annuity  should 

'Plummer  v.  McKean,  2  Stew.  428 ;  not  have  been  legally  secured  before 

Jordan  v.  Lewis,  id.  426 ;  Thompson  the  last  day  of  the  second  month 

Y.  Hudson,  Lb  R.  4  Eng.  &  Ir.  App.  from  the  date  of  the  award,  theu,  in 

1,  reversing  Sw  C,  L.  R  2  Eq.  612 ;  addition  to  the  annuity,  a  further 

Lord  Ashtown  v.  White,  11  Irish  L.  sum  of  £100  should  become  due  and 

400.    See  United  States  v.  Gurney,  4  payable   by  the   defendant  to   the 

Oranch,  838.  plaintiff  on  the  last  day  of  the  sec- 

3  Woodbridge  v.  Bropley,  2  West  ond  month,  and  a  like  sum  of  £100 

L.  Monthly,  274 ;  Hardee  v.  Howard,  on  the  last  day  of  each  successive 

38  Gra.  533 ;  Sutton  v.  Howard,  id.  mouth,  until  such  annuity  should  be 

536.    See  ante,  §  76.'  In  Parfitt  v.  legally    secured;    and    the    award 

Chambre,  L.  R.  15  Eq.  36,  an  action  at  added :   "  These  monthly  payments 

law  was  by  consent  referred,  and  the  are  to  be  considered  as  additional  to 

arbitrator  awarded  and  ordered  that  the  payments  due  in  respect  of  the 

the   defendant   should    pay  to  the  annuity,  and  as  a  penalty  for  delay 

plaintiff  in  the  action  an  annuity  of  in  the  legal  settlement  of  the  same." 

£1,200  a  year  for  life,  and  that  in  or-  No  annuity  as  directed  by  the  award 

der  to  secure  the  annuity  the  defend-  having  been  purchased  the  plaintiff 

ant  should,  within  two  months,  pur-  having  been  adjudicated  a  bankrupt, 
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[497]  The  duty  of  a  bank  to  pay  the  checks,  drafts  and  or- 
ders of  a  depositor,  so  long  as  it  has  in  its  possession  funds  of 
his  sufficient  to  do  so,  and  which  are  not  incumbered  by  any 
earlier  lien  in  its  favor,  is  but  a  legal  obligation  to  pay  money. 
It  is  implied  from  the  usual  course  of  business,  if  it  is  not  ex- 
press ;  and  it  usually  is  not.^  The  customer  may  draw  out  his 
funds  in  such  parcels  as  he  may  see  fit,  both  as  regards  num- 
ber and  amount.  The  rule  of  law  forbidding  a  creditor  to 
split  up  his  demand  does  not  aflfect  this  principle,  which  is 
based  upon  a  custom  of  the  banking  business.'  This  duty  of 
the  bank  is  of  such  importance  that  if  it  refuses  without  suf- 
ficient justification  to  pay  the  check  of  the  customer,  he  has 
his  action,  and  may  recover  substantial  damages,  though  no 
actual  loss  or  injury  be  shown.' 

§  28S.  Large  sum  to  secure  payment  of  a  smaller.  Where 
a  large  sum,  which  is  not  the  actual  debt,  is  agreed  to  be  paid 
[498]  in  case  of  a  default  in  the  payment  of  a  less  sum,  which 
is  the  real  debt,  such  larger  sum  is  always  a  penalty.*  This 
rule  has  often  been  loosely  stated,  and  its  true  scope  and  oper- 
ation overlooked  by  following  too  rigidly  the  letter.  A  con- 
tract may  be  framed  so  as  apparently  to  secure  the  payment 

the  defendant  having  died,  and  the  'RoUin  v.  Steward,  14  GL  B.  595; 

£1,200  a  year  and  £100  a  month  hav-  Morse  on  Banking,  453 ;  §  77,  ante, 

ing  been  regularly  paid  to  the  plaint-  ^  Bradstreet  t.  Baker,  14  H.  L  646; 

ifif  and  her  assigns  up  to  t\t&  defend-  Bryton  v.  Marston,  88  III  App.  211 ; 

ant*s  death,  but  not  since,  upon  claim  Clements  t.  Railroad  Ca,  182  P&  St 

by  the  assignees  to  prove  against  the  445 ;  Astley  v.  Weldon,  2  R  &  P.  346 ; 

defendant's  estate  for  the  payment  Taul  v.  Everet,  4  J.  J.  Marsh.  10; 

due  in  respect  of  the  annuity,  and  of  Bagley  t.  Peddie,  5  Sandf.  192 ;  Beale 

the  monthly  payments  accrued  due  v,  Hayes,  id.  640 ;  Cairnes  t.  Knight^ 

since  his  death:  Held,  that  the  £100  17  Ohio  St  69;  Morris  v.  McCoy,  7 

per  month,  though  called  a  penalty,  Nev.  899 ;  Tieman  v.  Hinman,  16  III 

was  not  to  be  regarded  strictly  afi  400;  Fitzpatrick  t.  Cottingham,  14 

such,  and  that  the  assignees  were  en-  Wi&  219 ;  Haldeman  v.  Jennings,  14 

titled  to  prove  for  the  arrears  both  of  Ark.  829 ;  Mead  v.  Wheeler,  18  N.  H. 

the  annuity  and  the  £100  a  month."  a58;  Chamberlain  t.  Bagley,  11  id. 

1  Downes  v.  Phoenix  Bank,  6  Hill,  284;  Kemble  t.  Farren*  6  Bing.  141; 
297 ;  Marzetti  V.  Williams,  1 R  &  Ad.  Mason  v.  CaUender,  2  Minn.  850; 
415 ;  Watson  v.  Phoenix  Bank,  8  Met  Niver  v.  Rossman,  18  Barb.  50 ;  Kuhn 
217;  Morse  on  Banking,  29.  v.  Myers,  87  Iowa,  851;     Davis  v. 

2  Id. ;  Munn  v.  Burch,  25  EL  85 ;  Hendrie,  1  Mont  499 ;  Wallis  v.  Car- 
Chicago,  etc.  Ins.  Ca  ▼.  Stanford,  28  penter,  18  Allen,  19;  Gray  v.  Crosby, 
III  16a  18  Johns.  219 ;  Brockway  ▼.  Clark,  6 

Ohio,  45. 
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of  a  less  sum  by  a  greater,  when  it  is  in  substance  but  an  al- 
ternative or  conditional  agreement  to  accept  a  stipulated  part 
in  full  satisfaction  if  paid  at  a  particular  time  or  in  a  specified 
manner.'  A  demise  of  land  was  made  at  a  yearly  rent  of 
£187,  with  the  usual  clauses  for  distress  and  entry  on  non- 
payment ;  and  it  contained  an  agreement  that  so  long  as  the 
lessee  performed  the  covenant  the  lessor  would  be  content 
with  the  yearly  rent  of  £93,  payable  on  the  same  day  [499] 
as  the  first  reserved  rent.  It  was  held  that  the  larger  rent 
was  not  penal;  that  ejectment  could  be  maintained  on  its  non- 
payment.* 

Such  cases  must  be  determined  on  the  true  intent  of  the 
transaction.  If  the  larger  sum  is  in  truth  the  actual  price  or 
debt,  and  the  smaller  only  agreed  upon  as  a  satisfaction  if  paid 
under  stated  conditions,  the  omission  to  comply  with  the 
terms  of  payment  in  the  easier  mode  will  preserve  to  the 
creditor  the  right  to  exact  the  larger  sum.'  A  recent  case  in 
Wisconsin  was  correctly  decided  on  this  principle.  A  bond 
was  made  in  a  penalty  of  $900,  conditioned  that  if  the  obligor 
should  pay  to  the  obligee  one  year  after  the  death  of  her  hus- 

1  In  Thompeon  v.  Hudson,  L.  R.  2  a  certain  way  and  paid  on  a  certain 

Eq.  613,  a  creditor  had  agreed  with  day,  and  that>  if  these  stipulations  be 

his  debtor  to  remit  part  of  his  debt  not  performed,  he  shaU  be  entitled  to 

upon  having  a  mortgage  to  secure  recover  the  whole  of  the  original 

the  payment  of  the  balance  in  two  debt,  such  remitter  to  such  original 

years,  without  prejudice  to  his  right  debt  does  not  constitute  a  penalty, 

to  recover  the  whole  debt  if  such  and  a  court  of  equity  will  not  relieve 

balance  was  not  paid  •  within  that  against  it     Mayne   on   Dam.  101. 

timet    The  debtor  executed  a  mort-  Lord  Westbury  said  that  any  plain 

gage  for  such  balance,  containing  a  man  walking  the  streets  of  London 

proviso  that  if  the  mortgage  debt  be  would  have  said  that  it  was  in  ac- 

not  paid  within  two  years,  the  whole  cordance  with  common  sense ;  and 

of  the  original  should  be  recovered ;  if  he  were  told  that  it  would  be  requi- 

and  it  was  held  that  the  proviso  was  site  to  go  to  three  tribunals  before 

of  the  nature  of  a  penalty  from  which  getting  it  accepted,  would  have  held 

the  mortgagor  was  entitled  to  be  re-  up  his  hands  with  astonishment  at 

lieved  in  equity ;  that  the  mortgagee  the  state  of  the  law.    Carter  v.  Cor- 

oould  only  recover  the  smaller  sum.  ley,  28  Ala.  612. 

But  on  appeal  to  the  house  of  lords  s  Lord  Ashtown  ▼.  Whiter  11  Irish 

(L.  R.  4  Eng.  &  Ir.  App.  1),  this  decis-  1^400;   McNitt  ▼.   Clark,  7  Johns, 

ion  was  reversed;  and  it  was  held  465. 

if  the  larger  sum  is  actually  due,  and  '  Waggoner  v.  Cox,  40  Ohio  St  589, 

the  creditor  agrees  to  take  a  lesser  543,  quoting  the  text 
sum,  provided  that  sum  is  secured  in 
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band,  and  annually  thereafter  during  her  natural  life,  the  sum 
of  the  interest  on  $464:  at  the  rate  of  seven  per  cent,  per  an- 
num, the  bond  should  be  void,  otherwise  of  force;  and  it  was 
also  provided  in  the  condition  that  should  any  default  be 
made  in  the  payment  of  the  said  interest  or  any  part  thereof 
on  any  day  wherein  the  same  was  made  payable  by  the  bond^ 
and  the  same  should  remain  unpaid  and  in  arrear  for  thirty 
days,  then  and  in  that  case  the  principal  sum  of  $464,  with 
arrearages  of  interest  thereon,  should  at  the  option  of  the 
obligee  become  immediately  payable;  and  that  if  the  pay- 
ments  of  said  interest  were  promptly  made,  then  at  the 
obligee's  death  the  debt  and  the  mortgage  given  to  secure  the 
bond  should  cease  and  be  null.  A  default  occurred  in  the 
payment  of  the  annuities  of  interest ;  and  the  obligee  gave 
notice  of  her  option  to  consider  the  principal  with  the  arrears 
of  interest  presently  due  and  payable.  The  question  was 
what  sum  was  due  on  the  bond  which  the  mortgage  in  suit 
was  given  to  secure.  A  decree  had  been  made  adopting  the 
sum  of  $464  mentioned  in  the  condition  as  the  principal  that 
became  due  on  its  breach,  and  for  that  sum  with  the  delin- 
quent interest  the  judgment  was  rendered.  The  defendant 
contended  that  the  sum  the  plaintiff  was  entitled  to  recover 
was  not  $464,  but  only  the  value  of  a  life  annuity  of  $32.48 
at  the  time  the  plaintiff  declared  her  option;  at  which  time 
she  was  fifty-two  or  fifty-three  years  of  age.  Such  value, 
computed  by  the  Northampton  tables,  was  then  a  little  less 
than  $300.  Lyon,  J.,  said :  "  The  covenant  was  voluntarily 
[500]  made  by  the  obligor,  and,  so  far  as  appears,  he  re- 
ceived therefor  full  value  for  the  sum  which  he  agreed  to  pay 
at  the  option  of  the  obligee  in  case  of*  default.  The  most 
that  can  be  said  against  the  justice  of  it  is  that  the  damages 
would  be  the  same  if  default  were  made  and  the  option  de- 
clared at  a  much  later  period  in  the  life  of  the  obligee.  But 
that  is  a  contingency  which  may  be  fairly  presumed  the  obli- 
gor took  into  consideration  when  he  made  his  covenant; 
and  it  was  always  in  his  power  to  prevent  the  happening  of 
such  contingency  by  paying  the  annuity  which  he  covenanted 
to  pay."  The  learned  judge  added:  "It  follows  that  the 
sum  named  in  the  bond  is  to  be  regarded  as  stipulated 
damages  unless  the  gross  value  of  the  life  annuity  can  be 
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ascertained  by  some  exact  pecuniary  standard."  He  dis- 
cusses this  question  and  arrives  at  the  conclusion  that  the 
value  is  uncertain.  It  may  be  observed  that  that  method  of 
determining  whether  the  sum  mentioned  in  the  condition  was 
penalty  or  not  would  be  very  proper  if  it  be  assumed  that  the 
annuity  was  the  primary  object  of  the  arrangement,  and  that 
no  sum  was  originally  fixed  which  represented  the  value  of 
the  defendant's  undertaking,  or  of  the  consideration  received ; 
and  that  the  gross  sum  was  stipulated  as  the  valuation  put 
by  the  parties  on  the  annuity;  and  equally  so  if  the  case  was 
that  $464  was  a  sum  arising  in  the  transaction  which  they 
agreed  might  be  withheld  so  long  as  the  interest  on  it  was 
promptly  paid,  and  with  the  further  benefit  that  the  debt 
should  cease  at  the  creditor's  death,  otherwise  to  be  paid  at 
once;  then  the  case  stands  on  the  principle  of  Thompson  v. 
Hudson,*  and  the  conditional  method  of  discharge  not  hav- 
ing been  strictly  followed,  the  dispensation  depending  on  it 
failed,  and  the  original  debt  remained  unsatisfied  and  abso- 
lute.'   Where  a  large  sum  is  stipulated  to  be  paid  on  [501] 

1 L.  R.  2  Eq.  613,  stated  ntprcu  $800  and  annual  interest  on  that  sum 

^  Berrinkott  t.  Ti-aphagen,  89  Wis.  had  been  paid ;  but  the  payments  had 

219l  not   been   made   according   to   the 

Longworth  v.  Askren,  15  Ohio  St  terms  of  the  contract  as  to  time  and 

870,  does  not  appear  to  be  consistent  amount     The  court  held  that  the 

with  these  view&    An  action   was  sum  of  $1,000  was  penalty,  and  $800 

brought  to  foreclose  a  mortgage  made  the  actual  debt  according  to  the  face 

to  secure  a  payment  of  this  note:  of  the  note.    White,  J.,  said:  "This 

**For  value  received,  I  promise  to  case  presents  the  single  legal  ques- 

pay  N.  L.,  or  order,  one  'thousand  tion :  whether,  upon  the  true  con- 

doUars,  with  interest  yearly  till  paid,  struction  of  tlie  mortgage  note  sued 

and   payable   as  follow :    In   two,  on,  the  one  thousand  dollai-s  therein 

three,  four,  five,  six,  seven,  eight,  nine  mentioned  is  to  be  regarded  as  a  pen- 

and   ten   years,   equal   instalments,  alty.    If  that  be  its  character,  the 

with   interest   yearly,  as  aforesaid,  judgmentof  the  superior  court  should 

being  the  contract  price  of  a  lot.  But  be  affirmed ;  otherwise,  it  should  be 

if  each  and  every  payment  is  made  reversed.    This  is  not  the  case  of  an 

punctually  as  due,  or  before  due^  or  agreement  for  the  composition  of  a 

within  ten  days  after  each  is  due,  as  subsisting,  independent  indebtedness, 

an  inducement  to  punctuality,  two  The  instrument  in  question  creates 

hundred  dollars  of  the  amount  will  the  only  debt  on  which  the  plaintiff 

be  released.    And  eight  hundred  dol-  relies  for  a  recovery.    Nor  can  the 

lars  and  its  yearly  interest  accepted  claim  made  by  the  plaintiffs  counsel 

in  full  payment*  but  not  otherwise.*'  be  supported,  that  the  stipulation  for 

Before  the  ten  years  expired  fuU  the  discharge  of  the  obligation  by 
Vou  1—88 
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the  non-payment  of  a  less  amount  made  payable  by  the  same 
instrument,  the  former  is  pAma  facie  a  penalty.  If  the 
question  is  to  be  determined  by  construction  of  the  instru- 
ment alone  it  would  be  deemed  a  penalty.  May  the  real 
transaction  be  investigated,  and  upon  proper  facts  a  different 
interpretation  and  effect  be  given  to  the  agreement?    No 

the  puDCtual  payment  of  |800  in  in-  make   punctuaUj.     A  default  oc- 
stalments  is  a  privilege  liciven  to  the  curred ;  and  in  Biich  a  contract,  in 
payer,  and  inserted  for  his  exchisive  our  opinion,  interest  is  to  be  regarded 
benefit    This  claim  is  based  on  the  as   a  compensation  for   the  injuxy 
assumption  that  the  |1,000  was  the  caused    by  the  delay.     Ail  beyond 
sole  consideration  for  the  lot,  and  must  be  regarded  either  as  penalty 
consequently  is  the  amount  of  the  or   liquidated  damages;  but  under 
actual  debt     But  it  is  fair  to  pre-  neither  form  can  tlie  plaintiff  be  al- 
Bume  that  the  omission  of  the  stipu-  lowed  to  recover  more  than  what  the 
latiou  in  regard  to  the  (1800  would  law  deems  adequate   compensation 
have  defeated  the  sale  as  that  the  in-  for  the  breach, 
sertion  of  the  |1,000  secured  it    The       "It  is  to  be  noted  that  the  only 
transaction  was  the  sale  of  the  lot ;  evidence  of  the  terms  of  the  sale  is 
and  the  instrument  iA  question  con-  what  appears  from  the  instrument 
tains  the  terms  upon  which  it  was  itself.    There  is  nothing  to  show  that 
made.    All  the  stipulations,  on  tlie  the  contract  for  the  purchase  of  the 
part  of  Ricords,   are  supported  by  lot  was  originally  made,  in  fact,  at 
the  same  identical  consideration.    It  $1,000 ;  and  that  the  remission  of  the 
is  not  to  be  presumed  that  the  sale  contract  price  to  |800  was  the  grata- 
would  have  been  concluded  had  any  itous   act   of   the  vendor.     If  the 
of  the  terms  actually  agreed  to  been  abatement  stood  on  this  footing,  it 
omitted ;  and,  as  the  terms  of  the  would  devolve  on  the  party  seeking 
sale  wete  satisfactory  to  the  parties,  its  benefit  to  show  that  he  had  oom- 
the  presumption   is  they  were  ac-  plied  with  the  conditions  upon  which 
quiesced  in,  not  as  a  special  favor  to  it  was  offered." 
either,  but  for  the  mutual  benefit  of       This  opinion  bases  the  right  of  the 
both.    Nor,  in  our  view,  does  the  debtor  to  discharge  the  bond  by  pay- 
order  in  which  the  sums  are  stated  ment  of  (800  on  its  being  reserved  in 
change  their  character,  or  the  legal  the  agreement  of  purchase ;  it,  how- 
effect  of  the  instrument ;  for  whether  ever,  concedes  that  it  was  equally  a 
the  amount  to  be  paid  is  to  be  re-  part  of  the  contract  of  sale  that 
duced   upon  compliance   with   the  |1,000  should  be  paid  if  aU  the  instal- 
terms  of  payment,  or  to  be  increased  ments  should  not  be  punctually  paid, 
as  a  default,  is  only  a  different  mode  It  would  seem  to  be  a  reciprocal 
of  expressing  the  same  thing.  right  to  enforce  the  bond  according 
''  All  tliat  the  plaintiff,  at  the  time  to  its  terms ;  that  there  was  as  ample 
of  making  the  contract,  had  a  right  a  consideration  for  the  agreement  in 
to  expect  was  the  payment  of  |800,  either  alternative  as  in  the  cases  of 
with  the  interest,  in  the  instalments  Lord  Ashtown  v.  White,  mtpra^  93dA 
and  at  the  times  stipulated.    These  McNitt  v.  Clark,  7  Johna  466i 
payments  Ricords  had  promised  to 
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language  of  the  contract  can  be  adopted  which  will  shelter  .a 
penalty  so  that  inquiry  may  not  be  made  into  the  sub-  [502] 
ject-rnatter  and  surroundings  to  ascertain  if  it  be  such.  The 
principle  is  often  declared  in  terms  that  permits  inquiry  to  go 
to  the  intrinsic  nature  of  the  transaction;  and  a  large  sum 
promised  as  a  consequence  of  the  non-payment  of  a  small 
one  will  be  held  a  penalty  whatever  may  be  the  language 
describing  it.^  "Wright,  0.  J.,  said  in  an  Iowa  case :  "  From 
all,  however,  we  may  deduce  one  point  as  settled.  Whether 
the  suni  mentioned  shall  be  considered  as  a  penalty  or  as 
liquidated  damages  is  a  question  of  construction,  on  which 
the  court  may  be  aided  by  circumstances  existing  extraneous 
to  the  writing.  The  subject-matter  of  the  contract,  the  in- 
tention of  the  parties,  as  w^ell  as  other  facts  and  circum- 
stances may  be  inquired  into,  although  the  words  are  to  be 
taken  as  proved  exclusively  by  the  writing."  * 

§  289.  Stipalatlons  where  damages  certain  and  easily 
proved.  On  general  principles,  an  agreement  to  pay  a  [603] 
fixed  sum  as  damages  for  non-performance  of  a  contract, 
where  the  loss  or  injury  might  without  it  be  easily  deter- 
mined by  proof  of  market  values,  or  by  a  precise  pecuniary 
standard,  is  subject  to  nearly  the  same  criticism  as  a  contract 
to  liquidate  damages  for  non-payment  of  money.  There  are 
no  peculiar  reasons  why  a  stipulated  sum  should  be- treated  as 
a  penalty  for  exceeding  just  compensation  for  a  default  in  the 

1  Bryton  v.  Marston,  83  111.  App.  day.  In  such  cases,  it  is  said,  no 
211 ;  Bagley  v.  Peddie,  5  Sandf.  192 ;  matter  what  may  be  the  language  of 
Niver  t.  Rossman,  18  Barb.  55 ;  Mor-  the  parties,  the  large  sum  will  be 
ris  v.  McCoy,  7  Nev.  899.  deemed  a  penalty,  and  not  liquidated 

2  Foley  T.  McKeegan,  4  lowk,  1 ;  damages."  But  upon  an  exception 
Perkins  ▼.  Lyman,  11  Mass.  76 ;  to  the  exclusion  of  parol  testimony 
Hodges  V.  King,  7  Met  583;  Dennis  to  affect  the  question  where  the 
V.  Cummins,  8  Johns.  Cas.  297.  agreement  was  apparently   of  this 

In  Morris  t.  McCoy,  7  Nev.  399,  nature,  and  such  extrinsic  evidence 

Lewis,C.J.,said:'*Although,asagen-  was  offered  to  rebu(  the  inference 

eral  rule,  it  is  acknowledged  that  the  that  the  larger  sum  was  a  penalty, 

intention  of  the  parties  as  expressed  the  learned  judge  said  "that  was  not 

in  the  conti'act  should  be  enforced,  admissible,  because  there  was  no  am- 

still,  it  is  clearly  ignored  in  that  class  biguity ;  and  it  must   be   supposed 

of  cases  where  the  parties  stipulate  that  the  agreement  was  f uUy  em- 

for  the  payment  of  a  large  sum  of  bodied  in  the  written  instrument    1 

money  as  damages  for  the  non-pay-  Green  If.  £v.,  g  275." 
ment  of  a  smaller  sum  at  a  given 
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payment  of  money,  and  not  be  so  treated  in  ease  of  a  different 
agreement  where  the  excess  is  capable  of  being  made  equally 
manifest.^  In  money  contracts  any  rate  of  interest  not  prohib- 
ited by  statute  may  be  contracted  to  be  paid  as  interest  proper; 
that  is,  during  the  period  of  credit;  so  any  sum  may  be  con- 
tracted to  be  paid  for  property  or  services  in  a  contract  of 
purchase  or  hiring.  But  when  parties  contract  for  the  same 
thing  in  advance  as  damages  for  a  considerable  excess  above 
the  customary  rate  of  interest,  or  the  market  value  of  prop- 
erty or  other  thing,  the  agreement  will  raise  the  inquiry 
whether  such  excessive  sum  was  intended  to  *be  paid;  or 
whether,  even  if  it  was,  it  is  not  a  penalty.  It  would  be  such 
if  not  intended  to  be  paid  in  case  of  default;  it  would  be  such 
if  not  fixed  on  the  basis  of  compensation.  In  such  cas^ 
courts  generally  arrive  at  harmonious  conclusions  by  diverse 
modes  of  reasoning.  One  will  say  the  sum  fixed  is  so  flagrantly 
excessive  it  was  evidently  not  the  intention  of  the  parties 
that  it  should  be  paid  or  enforced,  and  therefore  it  is  a  penalty. 
Another  will  say  the  excess,  per  se,  mokes  the  stated  sum  a 
penalty,  and  the  intention  of  the  parties  is  simply  immaterial. 
It  generally  occurs  that  where  there  is  an  agreement  to  pay  a 
gross  sum  in  the  event  of  the  non-performance  of  a  contract, 
[504]  and  the  case  is  such  that  a  jury  can  ascertain  with 
reasonable  certainty  how  much  damages  the  injured  party  has 
actually  sustained  by  the  non-performance,  courts  are  strongly 
inclined  to  regard  the  gross  sum  as  a  penalty,  and  not  as 

1  Fisher  v.  Bid  weH,  27  Cono.  86a  der  these  provisions  that  a  stipulation 
Section  1670  of  the  Civil  Code  of  by  a  building  contractor  to  pay  the 
California  provides  that  "  every  con-  owner  a  specified  sum  for  each  day's 
tract  by  which  the  amount  of  damage  delay  in  completing  the  building  is  not 
to  be  paid,  or  other  compensation  to  of  itself  sufficient  to  authorizearecov- 
bo  made,  for  a  breach  of  an  obligation,  ery.  Patent  Brick  Ca  v.  Moore,  75 
is  determined  in  anticipation  thereof,  Cai  205.  There  is  no  difficulty  in 
is  to  that  extent  void,  except  as  ex-  fixing  the  actual  damages  which  one 
pressly  provided  "  in  section  1671,  sustains  by  being  deprived  of  the  use 
which  says:  ''The  parties  to  a  contract  of  land  to  which  he  is  entitled.  Eva 
may  agree  therein  upon  an  amount  v.  McMahon,  77  Cal.  467.  Nor  in  as- 
which  shall  be  presumed  to  be  the  certaining  the  damage  resulting  from 
amount  of  damage  sustained  by  a  the  breach  of  a  warranty  of  the  fit- 
breach  thereof,  when,  from  the  nat-  ness  of  a  harvesting  machine.  Green- 
ure  of  the  case,  it  would  be  imprac-  leaf  v.  Stockton  H.  &  A.  Works,  78 
ticable  or  extremely  difficul  t  to  fi z  the  Cal.  606. 
actual  damage.**  It  has  been  ruled  un- 
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liquidated  damages.*  If  the  intention,  however,  is  clear  to 
liquidate  damages,  and  the  amount  is  either  not  greatly  above 
or  below  the  sum  which  would  otherwise  be  recoverable;  or, 
if  above,  was  fixed  specially  to  cover  contemplated  conse- 
quential losses,  not  provable  under  legal  rules,  and  is  not  an 
unreasonable  provision  therefor,  the  sum  fixed  may  be  sus- 
tained as  liquidated  damages.^  But  if  the  intention  be  doubt- 
ful, or  the  amount  materially  vary  from  a  just  estimate  of 
compensation,  the  stated  sum  will  be  considered  a  penalty.^ 

§290.  Stipulation  when  damages  uncertain.  If  a  contract 
docs  not  afford  any  da/ta  from  which  actual  damages  can  be 
calculated  this  circumstance  has  been  held  to  afford  a  reason 
for  regarding  a  stipulated  sum  as  liquidated  damages.^    This 

1  aaude   V.    Shepard,    122   N.   Y.  309 ;  Nielson  ▼.  Read,  12  Fed.  Rep. 

807 ;  March  v.  AUabough,  108  Pa.  St  441 ;  Gallo  v.  McAndrews,  29  id.  715 ; 

335 :   Brennan  v.  Clark,  45  N.  W.  Hodges  v.  King,  7  Met  588 ;  Manice 

Repi  472 ;  &  C,  29  Neb.  885 ;  Lansing  v.  Brady,  15  Abb.  178 ;  Durst  v.  Swift, 

V.  Dodd,  45  N.  J.  L.  625 ;  Bradstreetv.  11  Tex.  278;  Walker  ▼.  Engler,  80 

Baker,  14  R.  L  546 ;  Davis  v.  United  Mo.  180 ;  Cotheal  v.  Talraage,  9  N.  Y. 

States,  17  Ct  of  C1&  201 ;  Spear  t.  551 ;   Fitspatrick  v.  Cottingham,  14 

Smith,  1  Denio,  464 ;  Dennis  v.  Cum-  Wis.  219 ;  Easton  v.  Pennsylvania  & 

mins,  3  Johna  Caa  297;  Streeter  v.  O.  C.  Ca,  18  Ohio,  80;  Tardeveau  v. 

Rush,  25  Cal.  67 ;  Bright  v.  Rowland,  Smith's  Ex'r,  Hardin,  175 ;  Bradshaw 

8How.  (Miss.)  898;  Scofleld  V.  Tomp-  v.    Craycraft,    8   J.    J.    Marsh.   79; 

kins,  95  III  190;  In  re  Newman,  4  Hodges,  Ex  parte,  24  Ark.  197;  Tal- 

Ch.  Div.  724  cott  v.  Marston,  8  Minn.  339;  Shreve 

In  Spencer  v.  Tilden,  5  Cow.  144,  v.  Brereton,  51  Pa.  St  175 ;  Knapp  v. 

the  defendant  had  agreed  in  writing  Maltby,  18  Wend.  587 ;  Powell  v.  Bur- 

not  under  seal,  for  value  received,  to  roughs,  54  Pa.  St  329 ;  Johnston  v. 

pay  I860,  or  twelve  cows  and  calves.  Cowan,  59  id.  275 ;  Keeble  v.  Keeble, 

to  be  paid  or  delivered  at  a  place  85  Ala  552. 

mentioned,  in  four  years.     It  was  >  Dennis  v.  Cummins,  3  Johns.  Cas. 

held  that  the  value  of  the  consider-  297;  Lindsay  v.  Anesley,  6  Ired.  188; 

ation,  and  of  the  cows  and  calves.  Mills  v.  Fox,  4  E.  D.  Smith,  220; 

might  be  inquired  into  to  see  whether  Esmond  v.  Van  Benschoten,  12  Barb, 

the  sum  expressed  was  intended  by  366 ;  Baird  v.  Tolliver,  6  Humpli.  186. 

the  parties  as  penalty  or  liquidated  ^  Fletcher  v.   Dyche,  2  T.  R.  34 ; 

damages ;  and  it  appearing  that  that  Waggoner  v.  Cox,  40  Ohio  St  589 ; 

sum  was  much  beyond  the  value  of  Wolf  v.  Des  Moines  Ry.  Ca,  64  Iowa, 

eitlier,  it  was  considered  in  the  nature  880 ;  Ward  v.  Hudson  River  R  Co., 

of  a  penalty,  and  the  plaintifTs  re-  125  N.  T.  280 ;  Tode  v.  Gross,  127  id. 

covery  was  confined  to  the  value  of  480 ;  De  Graff  v.  Wickham  (Iowa),  52 

the  cows  and  calves.  See  note  at  end  N.  W.  Rep.  508 ;  Talkin  v.  Anderson 

of  the  case.  (Texas),  19  a  W.  Rep.  852. 

2Jaqua  v.    Headington,  114  Ind. 
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[505]  test  would  include  among  those  deemed  uncertain  all 
contracts  which  require  any  extrinsic  evidence  to  ascertain 
the  extent  of  the  actual  injury.  Expressions  may  be  found  in 
some  cases  favoring  this  criterion  of  uncertain  damages.*  But 
where  the  damages  cannot  be  calculated  by  market  values, 
nor  by  any  precise  pecuniary  standard,  or  where  from  the  pe- 
culiar circumstances  which  the  contract  contemplates  there 
must  be  other  uncertainty  affecting  the  practical  ascertain- 
ment of  the  amount  of  the  actual  loss,  the  law  favors  any 
fair  adjustment  of  it  by  stipulation.'  The  damages  resulting 
from  breach  of  a  marriage  promise; '  of  an  agreement  not  to 
engage  in  a  particular  occupation  or  business ;  ^  from  delay  in 
completing  particular  works,  or  in  doing  some  other  act  on 
which  ulterior  transactions  depend ;  ^  or  damages  from  the  dis- 

1  Bagley  v.  Peddie,  16  N.  T.  469;  Lowden,  11  Ohio  St  849;  Applegate 
Streeter  v.  Rush,  25  CaL  67 ;  EsmoDd  v.  Jacoby,  9  Dana,  206 ;  Mott  v.  Mott, 
T.  Van  Benschoten,  12  Barb.  866;  11  Barb.  127 ;  Rawlinson  v.  Clarke,  14 
Craig  v.  Dillon,  6  Up.  Can.  Appe.  M.  &  W.  187 ;  Hitchcock  v.  Coker,  6 
116.  Ad.  &  El.  488 ;  Galesworthy  v.  Strutt, 

2  Wooster  v.  Kisch,  26  Hun,  61 ;  1  Exch.  659;  Oreen  v.  Price,  18  M.  & 
Kemp  V.  Knickerbocker  Ice  Co.,  69  W.  695 ;  Dakin  v.  Williams,  17  Wend 
N.  Y.  45;  Indianola  v.  Gulf,  etc.  Ry.  447;  Williams  v.  Dakin,  22  id.  210; 
Co.,  56  Texas,  594 ;  Jones  v.  Binf ord,  Lange  v.  Werk,  2  Ohio  St  519 ;  Oush- 
74  Me.  489 ;  Lipscomb  v.  Seegers,  19  ing  t.  Drew,  97  Mass.  445 ;  Atkyns  v. 
S.  C.  425 ;  1  Dane's  Abr.  549,  §  18 ;  Kinnier,  4  Exch.  776 ;  Mercer  v.  Irv- 
Oammon  t.  Howe,  14  Me.  250;  Ting-  ing,  1  E.,  B.  &  E.  568;  Reynolds  t. 
ley  ▼.  Cutler,  7  Conn.  291 ;  Cotheal  t.  Bridge,  6  K  &  a  528 ;  Nobles  v.  Bates, 
Talmage,  9  N.  Y.  551 ;  Bagley  v.  Ped-  7  Cow.  807 ;  Pierce  v.  Fuller,  8  Mass. 
die,  16  N.  Y.  469 ;  Mundy  v.  Culver,  228 ;  California  Steam  N.  Ca  .  v. 
18  Barb.  886;  Wolf  Diamond  Coal  Wright,  6  CaL  258 ;  De  Groflf  v.  Amer- 
Ca  V.  Shultz,  71  Pa.  St  180 ;  Bing-  lean  L.  T.  Co.,  24  Barb.  875 ;  Stewart 
ham  V.  Richardson,  1  Winston  (N.  C),  v..  Bedell,  79  Pa,  St  836;  Homer  v. 
217;  De  Groflf  v.  American  L.  T.  Co.,  Flintoflf,  9  M.  &  W.  678;  Lightncr  ▼, 
24  Barb.  875 ;  Fisk  v.  Fowler,  10  CaL  Menzel,  85  CaL  452 ;  Sainter  v.  Fergu- 
512.  In  this  case  an  ordinary  bond  son,  7  C.  B.  716;  Davis  v.  Penton,  6 
with  condition  for  delivery  of  title  to  B.  &  C.  216 ;  Bigony  v.  Tyson,  75  Pa. 
a  boat  within  a  specified  time  was  St  157 ;  Holbrook  ▼.  Tobey,  66  Me. 
held  to  liquidate  the  damages  at  the  410 ;  Reilly  v.  Joaes,  1  Bing.  802 ; 
sum  stated  as  a  penalty.  Leigh  ton  v.  Wales,  8  M.  &  W.  545 ; 

3  Lowe  V.  Peers,  4  Burr.  2225.    See  Crisdee  v.  Bolton,  8  C.  &  P.  240. 
Abrams  v.  Kounts,  4  Ohio,  214  ^  Ward  v.  Hudson  River  B.  Ca, 

*  Newman  v.  Wolfson,  69  Ga.  764 ;  125  N.  Y.  280 ;  O'Brien  v.  Anniston 

Mueller  v.  Kleine.  27  111.  App.  473;  Pipe-works,  98  Ala.  582;  Law  v.  Lo- 

Stevens  v.  Pillsbury,  57  Vt  205 ;  Tode  cal  Board  of  Redditch  [1892J,  1  Q.  B. 

▼.  Gross,  127  N.  Y.  480 ;  Grasselli  v.  127 ;  De  Graflf  v.  Wickham  (Iowa),  52 
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closure  of  the  secrets  of  business/  or  from  breach  of  an  [606] 
agreement  to  abate  a  nuisance,'  are  manifestly  of  that  nature, 
and  stipulations  fixing  the  damages  for  the  total  loss  of  a  bar* 
gain  for  the  purchase  br  leasing  of  lands  and  real  estate,'  or 
personal  property,*  have  also  been  frequently  sustained. 

There  is  more  or  less  uncertainty  in  everything  which  de- 
pends upon  the  opinions  or  memories  of  witnesses ;  it  may  be 
increased)  in  the  sense  of  furnishing  a  motive  for  stipulating 
damagc^s,  if  the  testimony  under  the  circumstances  contem- 
plated by  the  contract  would  be  at  a  great  distance ;  •  or  must 
come  solely  from  the  defendant.*  In  a  contract  for  the  pur- 
chase of  several  city  lots  from  one  having  still  a  large  number 
to  sell,  the  purchaser,  in  consideration  of  having  the  property 
conveyed  to  him  for  $21,000,  covenanted  that  he  would  by  a 
certain  day  erect  on  the  lots  so  conveyed  two  brick  houses  of 
specified  dimensions,  or  in  default  thereof  would  pay  on  de- 
mand to  the  seller  the  sum  of  $4,000.  This  sum  was  held  to 
be  liquidated  damages.  Whether  the  vendors  would  be  bet- 
ter off  if  they  got  the  money  than  they  would  have  been  had 
the  houses  been  erected  must  from  the  nature  of  the  case  be 
a  difficult  question  to  decide;  and  that  is  one  reason  why  the 

N.  W.  Rep.  508;  HaU  v.  Crowley,  5  ^GrasseUi  v.  Lowden,  11  Ohio  St 

AUen,  804 ;  Curtis  V.  Brewer,  17  Pick.  849. 

518;  Fletcher  t.  Dyche,  2  T.  R.  82;  *  Leggett  t.  Mutual  L.  Ins.  Ca,  50 

HamUton  v.  Moore,  88  Up.  Can.  Q.  R  Barb.  616 ;  a  C,  58  N.  Y.  894 ;  Heard 

100  and  520 ;  Oaskiu  v.  Wales,  9  Up^  v.  Bowers,  28  Pick.  455 ;  Tingley  v. 

Can.  a  P.  814 ;  McPhee  v.  Wilson,  25  Cutler,  7  Cona  291 ;  Knapp  v.  Maltby, 

Up.  Can.  Q.  B.   169;  Bergheim  ▼.  18  Wend.  587;  Slosson  v.  Beadle,  7 

Blaenavon  Iron*  &  S.  Co.,  L.  R.  10  Johns.  72 ;  Lynde  v.  Thompson,  2  Al- 

<^  R  819;  Folsom  v  McDonough,  6  len,  456;  Lampman  v.  Cochran,  19 

Cush.  208 ;  Harmony  v.  Bingham,  12  Barb.  888 ;  a  C,  16  N.  T.  275 ;  Mundy 

N.  Y.lOO;  Dunlop  V.Gregory,  10  N.Y.  v.  Culver,  18  Barb.  886;  Clement  v. 

241 ;  Weeks  v.  Little,  47  N.  Y.  Super.  Cash,  21  N.  Y.  253 ;  Hasbrouck  v.  Tap- 

Ct  1 ;  Worrell  v.  McClinagan,  5  Strob.  pen,  15  Johns.  200 ;  Harris  v.  Miller, 

115;  Young  ▼.  White,  5  Watts,  460;  6  Sawy.  819. 

O'DonneU   v.    Rpsenbcrg,    14    Abb.  <  Peiroe  v.  Jung,  10  Wi&  30 ;  Allen 

(N.  a)  59 ;  Pettis  ▼.  Bloomer,  21  How.  v.  Brazier,  2  Bailey,  55 ;  Main  v.  King, 

Pr.  317 ;  Crux  ▼.  Aldred,  14  W.  R  10  Barb.  59 ;  Knowlton  v.  Mackay,  29 

656;  Legge  ▼.  Harlock,  12  Q.  B.  1015.  Up^  Can.  C  P.  601. 

But  see  Wilcus  v.  Kling,  87  111.  107.  »  Cotheal  v.  Talmage,  9  N.  Y.  55t 

1  Nessle  v.  Reese,  29  How.  Pr.  882;  ^Bagley  v.  Peddie,  10  N.  Y.  469. 
Reindel  v.  Schell,  4  *C.  R  (N.  a)  97; 
Bagley  v.  Peddie,  16  N.  Y.  469. 
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parties  should  be  left  to  settle  the  matter  for  themselves.'  In 
another  case  an  agreement  was  made  simultaneously  with  a 
sale  of  village  lots  by  the  purchaser,  that  he  would  not  sell 
[607]  spirituous  liquors  on  the  premises  purchased,  or  in  the 
buildings  erected  thereon ;  and  if  he  did  so  he  should  be  liable 
to  pay  the  vendor  in  the  first  case  a  fine  of  $10;  in  the  second 
case  a  fine  of  $20,  and  for  each  subsequent  selling  $50.  It 
was  held  that  the  contract  was  not  invalid  for  being  in  re- 
straint of  trade;*  but  the  "fine"  was  held  to  be  a  penalty 
and  not  liquidated  damages.' 

§  391.  Same  subject.  The  damages  for  breach  of  contracts 
for  the  purchase  of  the  good  will  of  an  established  trade  or 
business,  or  for  the  withdrawal  of  competition,  are  so  ob- 
viously uncertain  that  courts  have  recognized  the  fullest  lib- 
erty of  parties  to  fix  beforehand  the  amount  thereof  in  that 
class  of  cases.  In  the  decision  of  such  cases  the  strongest  ex- 
pressions are  to  be  found  to  the  effect  that  the  intention  of 
the  parties  is  all-controlling,  and  that  courts  have  no  power 
to  defeat  it  on  the  pretext  of  relieving  from  a  bad  bargain. 
Referring  to  such  a  stipulation,  Sedgwick,  J.,  in  an  early 
Massachusetts  case,  said:  "The  parties  were  competent  in 
law  to  make  a  contract  imposing  a  limited  restraint  on  the 
defendant's  trade  for  the  plaintiffs  benefit  and  without  in- 
jury to  the  public.  They  were  competent  to  determine  on 
what  consideration  it  should  be  made;  and  to  liquidate  the 
damages  if  it  should  be  broken.  The  consideration  of  one 
dollar  is  a  valuable  consideration.  It  would  be  suflScient  to 
pass  by  sale  the  defendant's  stage  and  stage  horses,  where  no 
fraud  or  imposition  was  practiced.  The  parties  have  consid- 
ered it  reasonable  and  adequate,  and  the  defendant,  by  hon- 
estly fulfilling  his  agreement,  might  have  protected  himself 
from  the  forfeiture.  But  he  has  broken  it,  and  he  shall  not 
be  permitted  to  say  that,  although  the  contract  was  fairly  and 
honestly  made,  and  for  a  valuable  consideratioii  to  which  be 
assented,  the*  consideration  was  inadequate;  that  he  made  a 
bad  bargain ;  and  that  when  the  plaintiff  has  ^suffered  by  a 
breach  of  it,  he  shall  be  relieved  from  the  ternis  to  which  be 

1  Pearson  v.  WiUiams,  26  Wend.       ^  Laubenheimer  v.  Mann,  17  Wia 
630;  a  C,  24  id.  244.    See  Chase  ▼.642. 
AUen,  13  Gray,  42.  <&  C,  19  Wia  5191 


§  291.]  STIPULATED  DAMAGES.  601 

had  voluntarily  submitted."*  The  tendency,  however,  of 
more  recent  decisions  is  against  holding  any  contract  [608] 
for  liquidated  damages  to  be  binding  in  this  absolute  sense. 
Courts  generally  assume  jurisdiction  to  declare  an  excessive 
sum  mentioned  in  connection  with  the  breach  of  any  contract 
a  penalty.  If  the  disproportion  between  the '  consideration 
and  the  undertaking,  and  the  disparity  between  the  probable 
advantages  of  performance  and  the  sum  agreed  to  be  paid  in 
the  event  of  failure,  negative  the  intention  to  limit  the  amount 
to  just  or  reasonable  compensation,  it  should  be  deemed  a 
penalty,  however  uncertain  the  damages.  The  same  principles 
govern  this  stipulation  in  all  contracts,  but  courts  will,  in  gen- 
eral, enforce  such  stipulations  where  the  damages  are  uncer- 
tain ;  *  because  the  parties,  when  no  fraud  or  oppression  is  prac- 
ticed, know  better  their  situations,  and  can  form  a  more  cor- 
rect estimate  of  the  injury  than  a  court  or  jury.  Because  the 
damages  are  not  susceptible  of  precise  measurement  the  judg- 
ment and  agreement  of  the  parties  should  have  large  scope; 
but  when,  as  sometimes  happens,  it  is  discovered  that  such  stip- 
ulations are  not  based  on  the  idea  of  compensation  they  are 
not  sustained.  This  will  be  particularly  seen  in  the  instances 
of  contracts  which  provide  the  same  sum  to  be  paid  in  the 
case  of  a  partial  or  of  a  total  breach. 

The  damages  which  may  result  from  delay  in  fulfilling  con- 
tracts for  particular  works,  or  for  performance  of  any  specified 
act  stipulated  to  be  done  and  completed  within  a  given  time, 
are  not  always  of  the  most  uncertain  nature.  Damages  for 
failure  to  complete  a  house,  or  any  other  structure,  may  some- 
times be  obtained  proximately  by  a  rental  standard.  But 
when  intended  for  a  particular  purpose  other  than  to  be  rented, 
and  when  delay  may  hinder  or  thwart  other  and  dependent 
contracts  or  enterprises,  the  damages  will  be  more  uncertain. 
In  a  building  contract  containing  the  usual  clauses  fixing  the 
days  for  completing  the  various  parts  of  the  work,  a  stipula* 

1  Pierce  v.    Fuller,   8  Masa    228;  senby  v.  Adams,  2  Brown  P.  C.  481 ; 

Dakin  t.  WiUiams,  17  Wend.  454,  per  Roy  t.  Duke  of  Beaufort,  2  Atk.  190 ; 

Nelson,  C.  J. ;  Streeter  v.  Rush,  25  Allen  v.  Brazier,  2  Bailey,  65 ;  Chase 

Gal  67,   per  Rhodes,    J.    Compare  v.  Allen,   18  Gray,  42;  Pearson  t. 

Hathaway  v.  Lynn,  75  Wi&  186.  Williams,  26  Wend.  680. 

<  Hurst  V.  Hurst,  4  Exch.  571 ;  Pon* 
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tion  to  the  eflfect  that  any  neglect  to  comply  with  the  condi- 
tions of  the  contract  and  finish  the  work  as  provided  should 
entitle  the  employer  to  claim  damages  at  the  rate  of  $10  per 
[609]  day  for  every  day's  detention  so  caused  was  held  a 
covenant  for  stipulated  damages.*  The  more  recent  author- 
ities, however,  are  to  the  effect  that  the  damages  ordinarily 
resulting  from  the  failure  to  fulfill  a  building  contract  which 
contains  only  the  usual  conditions  are  not  sa  uncertain  as  to 
be  the  subjects  for  such  stipulations.*  "Where  a  party  covenants 
that  ho  will  transport  and  deliver  goods  within  a  certain  time, 
and  also  that  he  will  deduct  a  sum  named  from  the  freight 
each  day  they  are  delayed  beyond  the  time  specified  for  the 
delivery,  such  agreed  deduction  is  liquidated  damages.'  Under 
peculiar  circumstances  an  agreement  to  pay  $500  for  fail- 
ure to  surrender  possession  of  leased  premises  at  a  certain 
date  was  held  liquidated  damages.  The  lessor  was  but  a 
lessee  himself,  under  stipulations  to  surrender  a  month  later. 
He  had  authority  from  his  lessor  to  put  additions  and  im- 
provements on  the- premises,  all  of  which  he  had  a  right  to  re- 
move at  the  end  of  his  term.  It  was  considered  a  natural 
and  reasonable  provision  that,  should  the  subtenant  bind  him- 
self to  leave  the  premises  a  month  before  the  landlord's  term 
expired,  he  might  have  sufficient  time  to  remove  his  im- 
provements and  thus  escape  a  forfeiture  to  his  lessor.^  An. 
agreement  provided  that  land  should  be  restored  to  a  pre- 

» O'Donnell  v.  Rosenberg,  14  Abb.  <  Peine  v.  Weber,  47  HI.  41. 

(N.  S.)  59 ;  Pettis  t.  Bloomer,  21  How.  In  Klingle  v.  Bitter,  64  III  140,  a 

Pr.  817;  Curtis  v.  Brewer,  17  Pick,  lease  provided  for  the  surrender  by 

518 ;  Hamilton  v.  Moore,  38  Up.  Can.  the  lessee  of  portions  of  the  property 

Q.  B.  100  and  520 ;  Gaskin  v.  Wales,  at  different  times,  and  without  ad- 

9  Up.  Can.  C.  P.  814 ;  McPhee  v.  WU-  verting  to  such  provision  there  was 

son,  25  Up.  Can.  Q.  R  169 ;  Bergheim  a  covenant  that  the  lessee  should  pay 

V.  Blaenavon  Iron  &  S.  Ca,  L.  R.  10  $50  per  day  as  stipulated  damages 

Q.  B.  819.  for  every  day  he  should  hold  over 

2  Clements  t.  Railroad  Co.,  132  Pa.  after  the  termination  of  his  loase ; 
St  445 ;  Brennan  v.  Clark,  45  N.  W.  held,  that  as  the  provision  as  to  dam- 
Rep.  472 ;  S.  C,  29  Neb.  385 ;  Patent  ages  was  highly  penal,  and  the  lease 
Brick  Co.  v.  Moore,  75  CaL  205.  But  admitted  of  two  constructions  as  to 
see  Ward  v.  Hudson  River  B,  Ca,  126  the  time  the  damages  should  begin  to 
N.  Y.  280.  accrue,  they  would  not  be  considered 

>  Harmony  v.  Bingham,  12  N.   Y.  as  commencing  until  the  time  when 

100 ;  Sparrow  v.  Paris,  7  H.  &  N.  the  entire  premises  were  to  be  sur- 

694.  rendered. 
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scribed  condition  and  in  default  of  performance  the  person 
bound  should  pay  £100  per  acre.  The  condition  was  referred 
to  one  in  clause  of  the  contract  as  a  "  penalty."  The  house 
of  lords'  held,  reversing  the  Scotch  court,  that  the  case  was 
a  proper  one  for  stipulated  damages.^  No  damages  could 
be  more  uncertain  than  those  which  might  result  from  de- 
lay in  furnishing  for  publication  the  biography  of  a  man  for 
the  time  being  attracting  public  notice.  Such  a  man  under- 
took to  furnish  his  biography  for  publication  within  a  speci- 
fied time,  and  for  every  day's  delay  beyond  that  time  agreed 
to  pay  $16i .  In  a  suit  to  recover  for  a  delay  of  one  hun- 
dred and  sixty-one  days,  the  court  held  the  agreement  could 
not  be  literally  enforced,  and  that  the  plaintiff  could  only  re- 
cover actual  damages.^  So  a  contract  to  put  machinery  [610] 
in  a  boat  for  $8,000,  on  or  before  a  certain  day,  "  under  a  for- 
feiture of  $100  per  day  for  each  and  every  day  after  the  above 
date  until  the  same  should  be  completed  as  above,"  was  held 
to  provide  for  a  penalty  and  not  liquidated  damages.' 

§  292,  Same  sabject.  The  damages  which  may  result  from 
a  mechanic  quitting  work  contrary  to.his  contract  are  uncer- 
tain ;  but  every  agreement  purporting  to  fix  the  amount  he  shall 
forfeit  or  pay  in  such  an  event  will  not  be  treated  as  a  liquida- 
tion  thereof.  Where  the  contract  of  hiring  required  that  if  the 
employee  quit  without  giving  thirty  days'  notice  he  should 
forfeit  all  wages  due  to  him  at  the  time  of  leaving,  Campbell, 
jr.,  said :  ^'  We  have  no  difficulty  in  holding  that  the  injury 
caused  by  a  sudden  breaking  off  of  a  contract  of  service  by 
either  party  involves  such  difiiculties  concerning  the  actual 
loss  as  to  render  a  reasonable  agreement  for  stipulated  dam- 
ages appropriate.  If  a  fixed  sum,  or  a  maximum  within  which 
wages  unpaid  and  accruing  since  the  last  pay-day  might  be 
forfeited,  should  be  agreed  upon,  and  should  not  be  an  unrea- 
sonable or  oppressive  exaction,  there  would  seem  to  be  no 
legal  objection  to  the  stipulation  if  both  parties  are  equally 
and  justly  protected.    But  the  facts  set  forth  in  this  record 

^Lord   Elphinstooe  v.  Monkland  'ColweU  t.  Lawrence,  88  BarU 

Iron  &  C  Ckx,  11  App.  Gas.  882L  648;  Colwell  v.  Foulks,  80  How.  Pr. 

2  Greer  ▼.  Tweed,  13  Abb.  (N.  a)  816;  Van  Buren  v.  Digges,  11  How. 

427.    See  Laubenheimer  v.  Mann,  17  (U.  S.)  461 ;  Kennedy  v.  United  States, 

Wis.  542;  a  a,  19  id.  519.  24  Ct  of  C1&  122, 142L 
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do  not,  we  think,  bring  the  case  within  any  such  rule,  .  .  • 
The  forfeiture  under  the  contract  covers  all  wages  due  at  the 
time  of  leaving.  This  is  open  to  the  objection  that  the  em- 
ployer may  have  been  in  arrears,  and  thus  enabled  to  profit 
by  his  own  wrong.  No  such  forfeiture  could  be  enforced 
against  wages,  as  such,  which  the  workman  was  to  have  paid 
to  him  before  he  committed  any  breach  of  his  duty.  Again, 
it  does  not  appear  how  often  wages  were  payable,  and  what 
proportion  of  the  year's '  earnings  could  thus  be  withheld  for 
a  breach  of  contract.  It  would  not  be  reasonable  to  make 
the  forfeiture  cover  a  very  long  period.  The  inference,  in  the 
absence  of  proof  to  the  contrary,  would  be  that  the  price  of 
work  done  by  the  piece  might  not  be  payable  at  the  same  in- 
tervals as  ordinary  wages.  And  inasmuch  as  the  periodical 
earnings  of  such  laborers  could  not  be  uniform  it  would  be 
difficult  to  sustain  an  agreement  for  stipulated  damages,  unless 
some  limit  should  be  fixed  bevond  which  the  forfeiture  should 
[511]  not  extend.  The  agreement  set  out  in  the  record  is 
also  defective  for  want  of  mutuality.  The  employer,  on  fail- 
ure to  give  notice  before  dismissal,  is  subjected  to  a  payment 
of  thirty  days'  wages.  This  stipulation,  when  applied  to  the 
wages  of  piece  wotk,  is  entirely  vague  and  indeterminate.  It 
furnishes  no  standard  of  calculation,  and  lacks  the  first  essen- 
tial of  stipulated  damages,  which  are  allowed  to  avoid  uncer- 
tainty." 1 

1  Richardson  v.Woehler,  26  Mich,  said  first  party.*  They  having  failed 
90 ;  Davis  v.  Freeman,  10  Mich.  188.  to  draw  all  the  timber,  the  question 
In  this  case  Manning,  J.,  said:  "The  is  whether  the  fifty  cents  per  thou- 
plaintiffs  In  error  were  to  have  |1.50  sand  feet  on  what  was  drawn,  and 
per  M.  for  drawing  the  timber,  |1  of  which  was  to  be  paid  on  completion 
which  was  to  be  paid  as  the  timber  of  the  con  tracts  is  to  be  regarded  as 
was  drawn,  in  supplies  to  enable  stipulated  damages,  or  in  the  nature 
them  to  cariy  on  the  job ;  and  the  of  a  forfeiture  or  penalty  for  not 
r(*maining  fifty  cents  in  cash  when  completing  the  contract  The  court 
all  the  timber  was  drawn.  In  the  below  charged  the  jury  that  the  fifty- 
language  of  the  contract,  *  it  being  cents  per  thousand  feet  on  what  had 
understood  that  the  balance  kept  been  drawn  was  stipulated  damages, 
back  is  to  secure  the  completion  of  In  this  we  think  the  court  erred.  If 
this  contract ;  and  it  is  hereby  agreed  stipulated  damages  for  a  non-pei^ 
between  the  parties  that  the  fifty  formance  of  the  entire  contract,  the 
cents  per  thousand  feet  is  settled,  defendant  in  error  could  not  recover 
fixed  and  liquidated  damages,  in  case  any  oth^'r  or  greater  damages  for  a 
this  contract  is  not  completed  by  the  non-performance,  in  whole  or  in  part. 
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The  inquiry  whether  a  fixed  sum  is  intended  as  pen-  [512] 
alty  or  liquidated  damages  is  generally  answered  according 
to  the  equity  and  justice  of  the  particular  case.  If  the  dam- 
ages are  uncertain  in  their  nature,  or  difficult  to  be  proved, 
and  in  applying  the  stipulation  to  the  case  the  result  is  not 
manifestly  at  variance'with  the  principle  of  just  compensation, 
it  is  readily  adopted  as  consistent  therewith.  In  such  cases 
the  intention  is  inferred  from  these  circumstances,  and  the 
language  of  the  parties  is  very  liberally  construed  to  give  ef- 
fect to  it.  The  sum  may  be  called  a  penalty  or  forfeiture ; 
and  the  form  and  phraseology  may  be  vague  or  equivocal; 
but.  nevertheless,  the  sum  stated  be  held  to  be  liquidated 
damages.^ 

And  it  would  follow  that  he  would  hundred  and  ninety-Ave  of  the  five 
recover  no  damages  whatever  on  the  hundred  thousand  would  be  only 
contract  had  the  plaintiff  in  error  $3.50.  The  policy  of  the  law  will  not 
refused  to  draw  any  of  the  timber,  permit  partien  to  make  that  liqui- 
Such  clearly  could  not  have  been  the  dated  damages,  by  calling  it  such  in 
intention  of  the  parties.  They  must  their  contract,  which  in  its  nature  is 
have  intended  that  if  the  plaintiff  in  clearly  a  penalty  or  forfeiture  for 
error  should  draw  part  of  the  tim-  non-performance.  While  it  allows 
ber,  and  not  tne  whole,  they  should  them,  in  certain  cases,  to  fix  their 
not  be  paid  the  fifty  cents  per  thou-  own  damages,  it  will  in  no  case  per- 
sand  feet  on  what  had  been  drawn  mit  them  to  evade  the  law  by  agree- 
by  them.  That,  in  the  language  of  ment  See  Jaquith  v.  Hudson,  5 
the  contract,  should  be  'fixed  and  Mich.  128^"  Steams  v.  Barrett,  1 
liquidated  damages.'     If   the   con-  Pick.  443. 

tract  had  provided  for  the  payment  In  Schrimpf  v.  Tennessee  Manuf. 

of  fifty  cents  per  thousand  feet  as  Ca,  86  Tenn.  219,  a  servant  agreed  to 

liquidated  damages  for  the  timber  give  notice  of  his  intention  to  quit, 

not  drawn,  the  case  would  be  alto-  and  if  he  failed  to  do  so  whatever 

gether  different  For  the  nearer  such  was  due  him  at  the  time  he  left  the 

a  contract  was  completed  the  less  service  was  to  be  an  indebtedness  to 

would  be  the  damages.    The  dam-  the  employer  to  be   considered  as 

ages  would  be  proportioned  to  the  liquidated   damages.    The   contract 

non-performance.    But  the  contrary  was  held  void  because  it  was  unrea- 

would  be  the  case  as  the  contract  is,  sonable  and  oppressive. 

if  the  fifty  cents  per  thousand  is  to  be  ^  §  28S,  ante,  n. ;  Mathews  v.  Sharp, 

regarded  as  liquidated  damages,  and  99  Pa.  St  560 ;  Lennon  v.  Smith,  14 

not  as  penalty.    For  the  nearer  the  Daly,  520;  Miller  v.  Rankin,  11  Atl 

contract  is   completed  the    greater  Rep.  615  (Pa.);  Eakin  v.  Scott  70 

are  the  damages  in  case  of  failure;  Texas,  442 ;  Boys  v.  Ancell,  5  Bing. 

The  damages  for  not  drawing  five  N.  G.  890 ;  Streeper  v.  Williams,  48 

thousand  of  five  hundred  thousand  Pa  St  460 ;  Burr  v.  Todd,  41  id.  206 ; 

feet  would  be  |247.50,  whereas  the  Bigony  v.  Tjrson,  75  id.  157 ;  Pearson 

damages  for  failing  to  draw  four  v.  Williams,  26  Wend.  680 ;  Knapp  v. 
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§  293.  Illustrations.  Some  diiSerences  will  be  noticed,  re- 
sulting from  a  stricter  adherence  to  the  artificial  rules  of  con- 
struction by  some  courts  than  by  others.  On  the  other  hand, 
where  the  actual  damages  may  be  ascertained  by  mere  com- 
putation, or  can  be  easily  established  by  proof,  and  the  sam 
stated  is  not  a  just  measure  of  the  actual  loss  or  injury,  these 
circumstances  prevail  against  very  clear  and  positive  expres- 
sions of  intention  to  liquidate  damages.^  In  cases  of  neutral 
circumstances  the  language  and  form  of  the  contract  may 
alone  be  decisive.  All  doubts  as  to  the  justice  of  the  stipu- 
lated sum,  or  as  to  the  actual  intention  of  the  parties,  will  be 
resolved  by  treating  it  as  a  penalty.  Many  stipulations  os- 
tensibly providing  a  remuneration  to  be  paid,  or  in  some  way 
to  inure  to  the  party  entitled  to  the  benefit  of  the  contract  in 
case  of  a  breach,  have  been  held  not  to  have  the  effect  to  liqui- 
date damages  because  so  framed  as  to  be  inconsistent  in  their 
effect  with  the  idea  of  compensation  either  for  the  reason  that 
the  intention  to  limit  the  compensation  for  breach  to  such 
[513]  amount  as  the  provision  in  question  may  specify,  or  the 
purpose  to  afford  compensation  to  that  extent  is  doubtful  in 
view  of  the  special  facts  of  the  case.  A  few  cases  may  be 
profitably  consulted  as  illustrations  of  the  uncertain  nature  of 
such  stipulations,  and  how  much  at  large  is  the  judicial  discre- 
tion by  which  their  practical  effect  is  governed.  In  a  case  in 
New  York  two  parties  agreed  upon  an  exchange  of  real  estate; 
each  was  to  deliver  a  deed  of  his  property  or  "  forfeit  the  sum 
of  $500."  Upon  the  first  trial  the  court  held  this  to  be  a  pro- 
vision for  liquidated  damages,  and  the  plaintiff  had  a  verdict 
for  that  sum,  which  was  set  aside  on  the  defendant's  motion, 
upon  the  ground  that  the  court  erred  in  treating  that  sum  as 
other  than  a  penalty.  The  case  was  retried  upon  this  theory, 
and  resulted  in  a  verdict  for  the  plaintiff  of  $1,000  against  his 
request  and  exception  that  it  should  be  regarded  as  stipulated 
damages.  The  defendant  then  sought  to  reverse  the  judg- 
ment on  the  ground  that  the  sum  stated  in  the  contract  was 
not  a  penalty,  but  liquidated  damages.  The  ruling  that  it  was 

Maltby,  18  id.  687;  Upham  v.  Smith,  White  v.  Arleth;i  Bond,  819;  Hay- 

7  Ma9&  265 ;  Fisk  v.  Fowler,  10  CaL  maker  v.  Schroers,  49  Ma  406. 
512 ;  Sparrow  v.  Paris,  7  H.  &  N.  594 ;        i  Kemble  v.  Farren,  6  Bing.  141 ; 

Yenner  v.  Hammond,  86  Wis.  277 ;  Homer  v.  Flintoff,  9  H  &  W.  67a 
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a  penalty  was  in  harmony  with  the  defendant's  argument  for 
a  new  trial,  and  he  had  taken  no  exception  to  a  like  construc- 
tion of  the  contract  on  that  trial.  He  was,  therefore,  not  in  a 
situation  on  appeal  to  allege  that  that  construction  was  erro- 
neous. Church,  0.  J.,  said :  "  It  is,  however,  proper  to  say 
that,  if  the  question  was  before  us,  we  should  hesitate  in  hold- 
ing it  a  penalty ;  and  there  are  many  reasons  for  regarding  it 
as  a  provision  fixing  the  measure  of  damages  by  the  parties. 
The  word  *  forfeit'  is  not  conclusive.  A  fundamental  rule 
upon  this  subject  is  that  the  words  employed  must,  in  gen- 
eral, yield  to  the  intention  of  the  parties  as  evinced  by  the 
nature  of  the  agreement,  the  amount  of  the  sum  named,  and 
all  the  surrounding  circumstances.  The  sum  named  is  reason- 
able in  amount ;  it  is  payable  for  one  breach,  viz. :  a  failure  to 
deliver  a  deed ;  and  the  injury  is  in  some  degree  uncertain  in 
amount  and  extent,  and  might  depend  upon  many  unforeseen 
contingencies.  These  are  material  circumstances  favorable  to 
an  inference  that  the  parties  intended  to  fix  the  sum  as  the 
measure  of  damages."  But  that  question  being  precluded,  by 
the  absence  of  any  objection  on  the  appellant's  part,  the  judg- 
ment was  affirmed.^ 

In  a  later  case  in  the  same  state  an  ice  company  agreed  [514] 
to  deliver  to  K.  four  thousand  tons  of  ice  in  1870,  for  retail. 
Afterwards  the  company  by  fraudulent  representations  pro- 
cured from  K.  a  written  exoneration  as  to  all  the  ice  above  five 
hundred  and  eighty-seven  tons.  By  the  original  agreement  E. 
agreed  to  pay  the  ice  company  $1  per  ton  for  each  and  every 
ton  that  he  failed  to  take  according  to  the  terms  of  the  agree- 
ment ;  and  the  ice  company  agreed  to  forfeit  $1  per  ton  for  each 
and  every  ton  that  they  failed  to  deliver  according  to  the  terms 
of  the  agreement.  The  contract  price  of  the  ice  delivered  was 
$2.50  per  ton,  and  the  market  price  when  the  exonerated  quan- 
tity should  have  been  delivered  was  from  $14  to  $16  per  ton.  A 
suit  was  brought  for  rescission  of  the  agreement  obtained  by 
fraud,  reducing  the  quantity,  and  for  damages.  The  rescis- 
sion was  granted,  and  the  next  question  was  between  penalty 
and  liquidated  damages  under  the  $1  per  ton  clause  referred 
to.    The  court  of  common  pleas  held  that  the  stipulation  was 

1  Noyea  v.  Phillips,  60  N.  Y.  40a 
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a  penalty.*  The  court  of  appeals  were  of  a  contrary  opinion. 
Earl,  J.,  said:  "What  was  here  intended  by  the  parties?  The 
$1  was  certainly  intended  at  least  to  limit  the  extent  of  dam- 
ages to  be  paid  in  case  of  breach,  else  there  would  be  no  pur- 
pose for  inserting  it ;  and  effect  should  be  given  to  this  intention 
if  it  can  be  consistently  with  the  rules  of  law.-  There  is  noth- 
ing decisive  in  the  language  used.  In  case  of  failure  by  the 
plaintiffs  they  agreed  '  to  pay  '  the  $1,  in  case  of  failure  by  the 
defendant  it  agreed  *  to  forfeit '  the  same  sum.  The  words  '  to 
pay '  and  *  to  forfeit '  were  evidently  used  in  the  same  sense,' 
and  might  be  used  in  case  the  sum  was  intended  either  as 
liquidated  damages  or  as  a  penalty."'    In  another  case,  a 

1  Kemp  V.  Knickerbocker  Ice  CJo.,  part  fail  to  deliver  within  the  speci- 

51  How.  Pr.  31 ;  Basye  y.  Ambrose,  fled    time  the   quantity  of  marble 

28  Mo.  89.    See  Cotheal  v.  Talmage,  above  mentioned,  the  parties  of  the 

9  N.  Y.  551.  first  part  shall  be  at  liberty  to  buy 

2§  283,  ante,  n.  tlie  same  quantity  of  marble  at  the 

'  Kemp  V.  Knickerbocker  Ice  Co.,  market  price,  and  charge  the  differ- 

69  N.  Y.  45,  57;  Winch  v.  Mutual  ence,   if  any,  to  the  parties  of  the 

Benefit  Ice  Co.,  9  Daly  (N.  Y.),  177.  second  part;  provided  always,  that 

In  Lowry  v.  Barelli,  21  Ohio  St.  the  difi^erence  of  the  marble  so  pur- 
^  824,  one  party  oflFered  to  sell  and  de-  chased  shall  not  exceed  thirty-seven 
liver  at  a  specified  time  and  place  and  one-half  cents  per  cubic  foot  of 
two  thousand  five  hundred  cubic  feet  the  price  fixed  by  this  agreement; 
of  Italian  marble,  at  |2.12i  per  foot,  and  that  the  terms  of  payment  be 
and  there  was  added  the  following  cash."  The  vendee  sued  the  vendor 
provisions :  "  For  non-compliance  and  assigned  as  a  breach  the  non- 
with  this  contract  by  either  party  delivery  of  the  marbla  The  jury 
tlie  penalty  shaU  be  as  follows:  If  found,  among  other  things,  that 
the  parties  of  the  first  part  are  not  "  the  defendants  refused  to  perform 
themselves,  or  agents,  on  the  spot  the  agreement  on  their  part;  that 
twenty  days  after  the  stipulated  no-  the  plaintiffs  did  not  purchase,  nor 
tice  be  given,  then  the  parties  of  the  attempt  to  purchase,  marble  corre- 
second  part  shall  be  at  liberty  to  sell  spending  to  that  described  in  the  con- 
said  marble  just  as  if  consigned  to  tract  before  bringing  suit ;  that  such 
them,  and  claim  of  said  first  par-  a  lot  of  marble  could  not  have  been 
ties  tlie  difi:erence  between  the  net  purchased  in  New  Orleans  where 
amount  that  the  marble  sold  at,  and  the  contract  was  made ;  that  the  dif- 
what  they  bound  themselves  to  ps^  ference  between  the  market  price 
for  it»  say  $2.12^  per  cubic  foot ;  pro-  and  the  contract  price  on  the  day  of 
vided  always,  that  said  difference  breach  was  greater  than  thirty-seven 
shall  never  exceed  thirty-seven  and  and  a  half  cents  per  foot ;  that  the 
one-half  cents  per  cubic  foot,  which  damages  of  the  plaintiff  amount  to 
difference  shall  be  paid  down,  in  $1,516.62,"  for  which  sum  they  re- 
cash  at  once,  without  any  difficulty ;  turned  a  verdict  A  motion  for  a 
and  should  the  parties  of  the  second  new  trial  was  made  on  the  ground, 


^- 
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building  contract,  the  builder  was  to  receive  for  the  com-  [615] 
pleted  house  $4,600 ;  the  contract  contained  the  provision  that 
the  builder,  who  was  plaintiff,  should  "forfeit  ten  per  cent,  on 
the  whole  amount  if  the  said,  house  is  not  entirely  completed 

among  others,  that  the  verdict  was  the  party  in  default  should  be  able 
COD traiy  to  the  law  and  the  evidence,  to  show  that  damages  had  been 
On  this  motion  it  was  contended  on  waived.  In  this  contract  no  waiver 
behalf  of  the  defendants  "  that  the  or  exemption  from  damages  upon 
sum  of  thirty-seven  and  a  half  cents  the  state  of  facts  found  in  the  spe- 
per  foot  is  in  the  nature  of  a  limita-  cial  verdict  is  expressed,  nor  can  it 
tion  of  damages,  and  not  actual  or  be  inferred  except  upon  the  principle 
liquidated  damages,  and  is  the  ut^  that  expresirio  unius  est  excluaio  al- 
most that  the  parties  can  recover."  terius.  This  maxim,  however,  should 
This  point  was  not  noticed  in  the  not  be  applied  in  a  case  where,  by 
opinion,  which  was  adverse  to  the  fair  construction  of  the  whole  in- 
motion,  and  judgment  was  ordered  strument,  a  different  intention  can 
to  be  rendered  on  the  verdict  Mo-  be  ascertained.  •  .  .  Whatever 
Ilvaine,  J.,  said:  "It  is  no  doubt  might  have  been  the  law  of  this 
competent  for  parties  to  limit  by  case,  had  there  been  such  marble  in 
express  stipulation  the  amount  of  the  market  at  the  time  of  the  de- 
damages  to  be  recovered  in  the  event  fendant's  default,  we  are  of  opinion 
of  a  breach  of  their  contract ;  or  to  that  the  plaintiffs,  und^T  the  state  of 
make  the  right  to  recover  at  all  to  facts  found  in  the  special  verdict, 
depend  upon  a  particular  event;  or  were  excused  not  only  from  making 
they  may  agree  that  damages  shaU  a  purchase  of  a  like  quantity  of  mar- 
not  be  recovered  in  any  event  for  a  ble  in  the  market,  but  also  from  any 
violation  of  the  contract ;  thus  mak-  vain  and  fruitless  effort  to  do  sa" 
ing  what  would  otherwise  be  a  con-  In  Grand  Tower  Co.  v.  Phillips,  28 
tract  binding  in  law  a  mere  option  on  Wall  471,  a  company  having  coal 
the  part  of  the  promisor  to  do  or  not  mines  agreed  to  deliver  one  hundred 
to  do  as  he  may  choose.  In  our  and  fifty  thousand  tons  of  coal,  the 
opinion  the  contract  between  the  product  of  its  mines,  to  P.  at  (8  a 
parties  in  this  case  was  of  the  first  ton  during  the  year  1870,  in  equal 
and  not  of  the  second  or  third  classes  daily  proportions,  between  the  15th 
named.  Taking  it  all  together,  we  of  February  and  the  16th  of  Decem- 
believe  the  parties  intended  to  secure  her;  that  is  to  say,  fifteen  thousand 
the  performance  at  what  they  sup-  tons  each  month.  The  contract  con- 
posed  would  be  a  reasonable  com-  tained  this  provision:  "If  through 
pensation  to  the  injured  party  in  no  faidt  of  the  parties  of  the  second 
case  of  a  default  by  the  other  in  not  part  (P.X  the  party  of  the  first  part 
receiving  or  delivering  the  marble.  (the  company)  shall  fail  in  any  one 
•*It  cannot  be  doubted  that  the  month  to  deliver  all  or  any  part  of 
parties  intended  to  bind  each  other  the  quota  of  coal  to  which  the  par- 
by  this  contract  to  the  purchase  and  ties  of  the  second  part  may  be  en- 
sale  upon  the  terms  named  therein,  titled  in  such  month,  the  party  of 
For  the  breach  of  every  contract  the  the  first  part  shall  pay  to  the  parties 
law  implies  damages ;  and  to  escape  of  the  second  part  as  liquidated  dam- 
the  consequence  of  this  rule  of  law  ages  twenty-five  cents  per  ton  for 
Vol.  1—39 
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and  fit  to  occupy  at  the  time  agreed  upon."  Daniel,  J.,  said : 
"The  clause  .  .  .  cannot  properly  be  regarded  as  an 
[616]  agreement  or  settlement  of  liquidated  damages.  The 
terra  *  forfeiture'  imports  a  penalty;  it  has  no  necessary  con- 
nection with  the  measure  or  degree  of  injury  which  may  re- 
sult from  a  breach  of  contract  or  from  an  imperfect  perform- 

each  and  every  ton  which  it  may  tieular  month  was  a  sabstitate  for 
have  80  faUed  to  deliver ;  or  instead  the  liquidated  damages  of  twenty- 
thereof,  the  parties  of  the  second  part  five  cents  per  ton.  With  regard  to 
may  elect  to  receive  all  or  any  part  that  particular  amount  of  coal,  the 
of  the  coal  so  in  default  in  the  next  rule  of  liquidated  damages  was  at  an 
succeeding  month,  in  which  case  the  end.  The  agreement  did  not  cany 
quota  which  the  party  of  the  first  it  forward  to  the  following  month, 
part  would  otherwise  have  been  It  imposed  upon  the  defendant  the 
bound  to  deliver  under  this  contract  obligation,  if  the  plaintiffs  so  elected, 
shall  be  increased  in  such  succeeding  to  furnish  the  coal  itself  instead  of 
month  to  the  extent  of  the  quantity  paying  the  liquidated  sum.  If  noc 
in  default"  Ck)al  rose  in  value  from  bo»  what  was  the  option  worth?  It 
about  |3  a  ton  to  (9 ;  and  without  amounted  to  nothing  more  than  the 
the  fault  of  P.  the  company  did  fail  right  of  giving  to  the  defendant  an- 
te deliver  the  quota  —  fifteen  thou-  other  month  to  furnish  the  coal, 
sand  tons  —  due  in  October,  and  P.  Surely  they  would  have  had  that 
thereupon  elected  and  gave  notice  right  without  stipulating  for  it  in 
of  the  election  to  take  the  said  quota  this  solenm  way.  Had  not  this  op- 
in  November.  But  the  company  tion  been  given  to  the  plaintiffs,  the 
failed  to  deliver  it  then,  and  failed  defendantwouldhave  had  the  option 
also  to  deliver  the  quota  —  fifteen  either  to  furnish  the  coal  or  to  pay 
thousand  tons  —  due  in  November,  the  twenty-five  cents  per  ton  for  not 
P.  then  elected  and  gave  notice  of  furnishing  it  —  a  sum  which  they 
his  election  to  take  in  December  the  could  very  well  afford  to  pay  upon 
quota  due  in  November,  as  also  that  a  slight  rise  in  the  market  prices.  It 
due  in  October.  No  coal,  however,  was  evidently  the  very  'purpose  of 
was  delivered  at  any  time,  and  P.  the  option  given  to  the  plaintiffs  to 
brought  suit  for  damage&  It  was  avoid  this  oppressive  result  They 
held  that  the  plaintiffs  were  entitled  could  require  the  coal  to  be  delivered 
to  their  actual  damages  and  were  at  all  events,  and  if  they  elected  to 
not  limited  to  twenty-five  cents  per  do  this,  it  was  the  duty  of  the  de- 
ton.  Bradley,  J.,  said :  **  The  ques-  f endant  to  furnish  it  The  contrary 
tion  whether  this  view  is  right  or  not  construction  would  make  the  stipu- 
depends  upon  the  true  construction  lation  worse  than  useless.  The  plaint- 
of  the  agreement  made  by  the  par-  iffs  might  continue  to  exercise  their 
ties.  .  •  .  It  is  evident  from  an  election  to  receive  the  coal  month 
inspection  of  the  contract  that  the  after  month,  without  avail,  and,  at 
election  given  to  the  plaintiffs  to  re-  the  end,  find  themselves  exactly  at 
ceive  in  the  following  month  the  the  point  they  started  from  —  forced 
coal  which  they  were  entitled  to  re-  to  accept  the  twenty-five  cents  per 
ceive  and  did  not  receive  in  a  par-  ton." 
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anoe.  It  implies  an  absolute  infliction  regardless  of  the  nature 
and  extent  of  the  causes  by  which  it  is  superinduced.  Unless, 
therefore,  it  shall  have  been  expressly  adopted  and  de-  [617] 
Glared  by  the  parties  to  be  a  measure  of  injury  or  compensa- 
tion it  is  never  taken  as  such  by  courts  of  justice."  ^  The 
lessor  for  years  of  part  of  a  steam  mill  covenanted  with  his 
lessee  to  furnish  him  with  a  certain  amount  of  steam-power 
during  every  working  day  in  the  year,  and  that  if  at  any  time 
he  should  fail  to  do  so  the  rent  should  cease  during  the  time 
of  such  failure.  The  lessee  had  takeii  a  lease  for  five  years 
for  the  purpose  of  carrying  on  business,  and  had  placed  ma- 
chinery on  the  premises  on  the  faith  of  the  lessor's  covenant 
to  furnish  him  steam-power  to  work  it.  Soon  after  his  work 
commenced  the  lessor  withheld  all  the  power  and  thus  broke 
up  the  business.  On  these  facts  the  court  held  that  the  [518] 
suspension  of  rent  was  not  full  satisfaction  of  the  damages ; 
it  was  not  satisfied  that  the  lessee  had  agreed  to  accept  such 
suspension  as  a  full  compensation  for  an  entire  breach  of  the 
covenant.^ 

iVan  Buren  v.  Digges,  11  How.  perhape,  the  law  would  not  have 
(U.  S.)  461.  See  §  288,  n.  awarded  without  such  provision, 
2  Fisher  v.  Barret,  4  Cush.  881.  cannot  be  construed  to  be  a  waiver 
In  Nowlin  v.  Pyne,  40  Iowa,  166,  of  the  right  to  recover  other  dam- 
there  was  an  agreement  between  ages  which  the  law  permits.  In 
the  parties  for  exchange  of  farms,  order  to  defeat  the  recovery  of  such 
which  contained  this  clause :  **  It  is  damages  it  must  clearly  appear  that 
also  understood  that,  in  case  the  said  the  parties  have  stipulated  for  all  the 
P.  fails  to  make  said  conveyance,  as  consequences  which  they  intend 
aforesaid,  then  he  agrees  to  pay  said  shall  follow  a  breach  of,  their  agree- 
N.  for  all  plowing  done  by  him  ment  It  is  plain  that  this  agi*ee- 
on  said  land."  The  question  was  ment  more  particularly  refers  to 
whether  N.  was  entitled  to  any  other  certain  incidental  damages  which 
damages.  It  was  contended  by  the  might  not  arise  at  all,  whilst  as  to 
other  party  that  he  was  not  Day,  the  principal  damages,  and  which 
J. :  *'  This  position  would  be  cor-  are  certain  to  follow  a  breach  of  the 
rect  if  the  parties  to  a  contract  must  contract  if  it  was  an  advantageous 
stipulate  for  the  damages  to  be  re-  one  to  the  plaintiff,  the  contract  is 
covered  in  order  that  they  may  re-  silent'* 

cover  any.  But  the  law,  of  itself,  In  Potter  v.  McPherson,  61  Mo. 
attaches  to  the  breach  of  every  240,  there  was  a  contract  between 
contract  the  right  to  recover  proper  the  parties  for  constructing  a  rail- 
damages.  That  the  parties  have  road,  by  the  terms  of  which  pay- 
exprcesly  provided  for  the  payment  ments  were  to  be  made  by  the  em- 
of  some  of   the  damages,    which,  ployer  in  monthly  instalments,  ten 
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[619]  The  general  doctrine  was  well  summed  up  in  a  Penn- 
sylvania case.  The  owners  of  a  hotel  had  agreed  to  sell  it 
for  $14,000,  of  which  $3,000  was  to  be  paid  at  a  specific  time, 
when  a  deed  was  to  be  made ;  part  possession  was  to  be  deliv- 

per  cent  being  reserved  by  him  until  and  exonerate  the  company  from 
the  completion  of  the  work,  "as  every  obligation  arising  therefrom, 
security  for  the  faithful  performance  and  then  the  job  might  be  disposed 
of  the  contract ;"  and  in  case  of  cer-  of  as  though  the  contract  had  never 
tain  breaches  on  the  part  of  the  con-  existed.  It  was  declared  abandoned 
tractor  the  amounts  reserved  were  because,  in  the  opinion  of  the  engi- 
to  be  absolutely  forfeited  to  the  other  neer,  the  work  was  not  being  proee- 
party.  Held,  that  the  amounts  so  to  cuted  with  sufficient  force  to  iosure 
be  retained  were  not  liquidated  dam-  its  completion  within  the  time  agreed 
ages  for  such  breaches,  but  the  con-  on.  Suit  was  brought  by  the  con- 
tractor could  recover  the  entire  sum  tractor  to  recover  the  fifteen  per 
agreed  upon,  less  the  damages  which  cent  reserved  in  monthly  paymoitB 
in  fact  might  be  sustained  by  reason  for  work  done.  Woods,  J.,  said: 
of  his  non-compliance  with  the  con-  *<  The  contract  may  be  supposed  to 
tract  Hough,  J.,  said :  **  To  hold  be  severe  upon  the  plaintiffs,  lliey 
otherwise  in  such  a  case  would  pro-  were,  however,  by  no  means  forced 
duce  the  grossest  inequality  and  in-  to  execute  it  It  was  voluntary.  Bj 
justice.  The  amount  forfeited  might  its  terms,  extensive  control  over  the 
bear  no  just  relation  to  the  damage  work  is  conferred  upon  the  defend- 
suffered.  The  more  nearly  the  con-  ant,  and  great  confidence  reposed  in 
tract  approaches  completion,  the  the  honest  and  faithful  exercise  of 
greater  would  be  the  reserve,  and  his  discretion.  If  the  defendant  has 
the  less  would  be  the  damage.  As  violated  neither  its  letter  nor  its 
the  damage  diminished  the  sum  for-  spirit  it  is  difficult  to  see  what  rea- 
feited  would  increase.'*  Savannah,  sons  the  plaintiffs  have  for  complaint 
eta  R  Ca  v.  Callahan,  66  Oa.  881.  We  sit  here  to  enforce  the  contracts 
See  Phelan  v.  Albany,  etc  R  Co.,  1  made  by  others,  but  we  have  no  au- 
Lans.  258 ;  Jemmison  v.  Gray,  29  thority  to  impose  upon  them  obliga- 
Iowa,  587 ;  Faunce  v.  Burke,  16  Pa.  tions  to  which  they  have  never  as- 
St  469 ;  Hennessey  v.  Farrell,  4  Cush.  sented.  The  plaintiffs  were  to  be 
267;  Jackson  v.  Cleveland,  19  Wia  paid  monthly,  on  estimates  made 
400.  '  monthly  by  the  engineer.  It  bas 
Easton  v.  Pennsylvania  &  O.  C.  Co.,  been  done.  Fifteen  per  cent  was  to 
13  Ohio,  79,  was  a  similar  case,  the  be  retained  to  insure  the  completion 
contract  providing  for  monthly  pay-  of  the  work.  The  defendant  kept 
nients,  and  a  reserve  of  fifteen  per  back  this  amount  If  the  contract 
cent  to  insure  the  completion  of  the  was  declared  abandoned,  the  deter- 
work ;  and  also  that  in  case  of  its  too  mination  of  the  president  or  engineer 
slow  progress,  and  in  certain  other  is  conclusive.  The  contract  is  at  an 
contingencies,  the  president  of  the  end,  and  the  defendant  exonoated 
company  or  the  engineer  should  have  from  every  obligation  thence  arising 
power  to  determine  that  the  contract  by  express  agreement  It  is  insisted 
had  been  abandoned,  and  such  de-  that  when  the  whole  work  is  corn- 
termination  should  put  an  end  to  it^  pleted  the  fifteen  per  cent  may  be 
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ered  at  once,  and  in  the  contract  the  parties  agreed  to  forfeit 
J500  in  case  either  failed  to  comply  with  its  terms.  It  [620] 
was  held  that  the  forfeiture  was  intended  by  them  as  a  com- 
pensation to  either  in  case  the  other  wholly  abandoned  the 
contract  and  was  liquidated  damages,  not  a  penalty.  As  the 
general  rule  of  damages  might  not  embrace  all  the  compen- 
sation the  parties  deemed  would  be  due  in  view  of  the  prob- 
able risk,  trouble,  loss  and  expense  incident  to  the  contem- 
plated change  on  the  part  of  either  party,  they  were  regarded 
as  having  fixed  the  sum  stipulated  as  the  amount  of  damage 
each  would  suffer  from  a  total  failure;  and  the  word  "for- 
feit "  was  outweighed  by  the  other  elements  of  interpretation 
and  meant  "to  pay."  Agnew,  J.,  said:  "It  is  unnecessary 
to  examine  the  numerous  authorities  in  detail,  for  they  are 
neither  uniform  nor  consistent.  No  definite  rule  to  deter- 
mine the  question  is  furnished  by  them,  each  being  deter- 
mined more  in  direct  reference  to  its  own  facts  than  to  any 
general  rule.  In  the  earlier  cases  the  courts  gave  more 
weight  to  the  language  of  the  clause  designating  the  sum 
as  penalty  or  as  liquidated  damages.  The  modern  authorities 
attach  greater  importance  to  the  meaning  and  intention  of 
the  parties.  Yet  the  intention  is  not  all-controlling,  for  in 
some  cases  the  subject-matter  and  surroundings  of  the  con- 
tract will  control  the  intention  where  equity  absolutely  de- 
recovered  by  the  plaintiffs.  Had  discretion  has  been  exercised,  where 
they  finished  the  work  the  position  neither  fraud  nor  circumvention  has 
would  be  correct,  but  if  the  contract  intervened.  I  am  instructed  by  my 
is  abandoned,  relet  and  others  com-  brethren,  however,  to  say,  as  the 
plete  the  work,  the  amount  retained  opinion  of  the  court,  that  in  this 
as  security  is  in  its  nature  liquidated  class  of  cases  the  subject  is  open  to 
damages.  If  it  were  not  so  intended,  inquiry  whether  the  contractors  had 
there  would  be  no  security  in  the  re-  done  any  act,  or  omitted  the  perform- 
tention  of  this  amount  ...  The  ance  of  any  duty,  which,  within  the 
president  or  engineer  is  the  umpire  terms  of  the  contract  between  the 
between  the  partiea  His  determina-  parties,  would  justify  the  president 
tion  ends  the  contract  and  exempts  or  engineer  in  declaring  it  aban- 
the  company  from  its  obligations,  doned ;  and  if  no  such  act  had,  in 
The  agreements  of  the  parties  are  fact,  been  done,' nor  duty  omitted, 
the  law  by  which  their  rights  are  to  the  honest  exercise  of  the  discretion 
be  determined,  and  I  am  extremely  conferred  to  abandon  the  contract 
doubtful,  at  least,  whether  any  court  ought  not  to  shield  the  defendant 
can  legitimately  interfere  and  upset  from  the  payment  of  the  per  centum 
their  arrangements  when  an  honest    so  retained.*' 
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mands  it.  A  sum  expressly  stipulated  as  liquidated  damages 
will  be  relieved  from  if  it  is  obviously  to  secure  payment  of 
another  sum  capable  of  being  compensated  by  interest  On 
the  other  hand,  a  sum  denominated  a  penalty  or  forfeiture 
will  be  considered  liquidated  damages  where  it  is  fixed  upon 
by  the  parties  as  the  measure  of  the  damages,  because  the 
nature  of  the  case,  the  uncertainty  of  the  proof  or  the  diflB- 
culties  of  reaching  the  damages  by  proof  have  induced  them 
to  make  the  damages  a  subject  of  previous  adjustment.  In 
some  cases  the  magnitude  of  the  sum  and  its  proportion  to 
the  probable  consequence  of  a  breach  will  cause  it  to  be 
looked  upon  as  minatory  only.  Upon  the  whole,  the  only 
general  observation  we  can  make  is  that  in  each  case  we 
[521]  must  look  at  the  language  of  the  contract,  the  intention 
of  the  parties  as  gathered  from  all  its  provisions,  the  subject 
of  the  contract  and  the  surroundings,  the  ease  or  difficulty  of 
measuring  the  breach  in  damages  and  the  sum  stipulated, 
and  from  the  whole  gather  the  view  which  good  conscience 
and  equity  ought  to  take  of  the  case."  * 

§  294.  Stipulation  for  payment  of  a  fixed  sum  for  partial 
or  total  breach.  Contracts  often  contain  a  variety  of  stipu- 
lations of  unequal  importance  and,  therefore,  admitting  of 
many  breaches  for  which  the  damages  would  be  different  in 
amount.  In  such  a  case  a  total  breach  would  involve  an  in- 
jury greater  than  that  which  would  result  from  the  infrac- 
tion of  a  particular  stipulation.  Hence,  it  is  self-evident  that 
a  sum  stipulated  to  be  paid,  either  for  breach  of  one  of  the 
minor  provisions  or  of  the  whole  contract,  could  not  be  a 
liquidation  of  damages  on  the  principle  of  compensation  tor 
actual  injury.  The  sum  would  either  be  too  great  for  a  par- 
tial breach  or  wholly  inadequate  to  one  which  involved  the 
loss  of  the  whole  contract.  Where  an  agreement  contains  sev- 
eral stipulations  differing  in  importance,  and  a  sum  is  men- 
tioned as  liquidated  damages  to  be  paid  in  case  of  a  breach 
and  of  such  amount  as  is  apparently  appropriate  to  a  total 
breach,  it  will  be  regarded  as  intended  to  fix  the  damages 
only  for  such  a  breach ;  and  an  intention  will  not  be  imputed 
to  make  it  payable  for  breach  of  minor  and  unimportant  parts 

1  Streeper  v.  Williams,  48  Pa.  St  450 ;  Shreve  v.  BreretoD,  51  id.  175 ; 
Bobeson  v.  Whitesides,  16  a  &  R.  82a 
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in  the  absence  of  language  very  clearly  expressing  it.*  If, 
however,  it  cannot  be  appropriated  thus  to  a  total  breach, 
but  applies  by  necessary  construction  to  such  as  would  cause 
trifling  loss  or  inconvenience,  as  well  as  to  those  of  great 
importance,  such  sum  is  a  penalty.  Parke,  B.,  said:  ^'The 
rule  laid  down  in  Kemble  v.  Farren  *  was  that  when  an  agree- 
ment contained  several  stipulations  of  various  degrees  of 
importance  and  value,  the  sum  agreed  to  be  paid  by  way  of 
damages  for  breach  of  any  of  them  shall  be  construed  as  a 
penalty,  and  not  as  liquidated  damages,  even  though  the 
parties  have  in  express  terms  stated  the  contrary.    .    .    . 

1  Hoagland  v.  Segur,  88  N.  J.  "L.  It  makes  no  provision  for  damages 

280.  for  other  breaches  of  contract^  which 

In  Pennypacker  v.  Jones,  106  Pa.  may  occur  consistently  with  the  pro- 
fit 287,  the  stipulation  was  that  ma-  duction  of  the  results  stated.  One 
chines  pnt  into  a  mill  should  have  a  of  the  items  of  damage  sustained  by 
designated  capacity  to  make  high  the  plaintiffs  was  that  it  took  a 
grades  of  flour,  and  if  the  results  greater  quantity  of  grain  to  produce 
were  not  as  promised  the  machines  a  barrel  with  the  defendants'  ma- 
were  to  be  retained  without  payment  chines  than  with  the  ordinary  pro- 
being  made  for  them.  The  court  ob-  cess,  and  the  referee  has  found  es- 
serve  that  nothing  was  **said  to  the  pecially  that  from  this  source  alone 
effect,  either  that  for  any  breach  the  there  was  a  positive  loss  of  $1,096.75. 
entire  machinery  may  be  retained  This  is  a  species  of  direct  loss  for 
vrithout  payment  for  it^  or  that  for  which  we  think  there  can  be  a  re- 
a  gross  breach  it  shall  be  retained  covery.  The  cost  to  which  the 
as  stipulated  damages.  No  sum  is  plaintiffs  were  subjected  in  repairing 
fixed  either  as  a  penalty  or  as  liqui-  the  mill  after  the  defendants  ceased 
dated  damages.  It  is  manifest  that  work  is  also  a  direct  loss  arising 
if  the  defendants  produced  all  the  from  the  defective  machinery  fur- 
results  agreed  upon  except  a  defi-  nished,  and  it  is  not  provided  for  in 
ciency  of  one  or  two  barrels  in  the  the  contract  We  think  it  clear  that 
daily  product,  the  forfeiture  of  the  none  of  these  items  come  within  the 
entire  contract  price  of  the  machin-  terms  of  the  stipulation  for  the  re- 
ery  would  be  entirely  out  of  propor-  tention  of  the  machines,  and  that  it 
tion  to  the  damage  sustained.  Again  was  not  within  the  contemplation  of 
the  letter  of  this  provision  of  the  the  parties  that  they  should.  We 
contract  is  that  the  machines  may  therefore  consider  that  the  provision 
be  retained  if  the  results  are  not  as  for  the  retention  of  the  machines 
promised.  This  relates  only  to  the  was  only  in  the  nature  of  a  penalty, 
non-production  of  the  results  con-  and  that  the  true  measure  of  dam- 
tracted  to  be  produced,  that  is,  that  ages  is  the  loss  actually  sustained, 
the  mill  should  have  a  capacity  of  two  flowing  directly  from  the  defects  in 
hundred  barrels  daily,  with  full  mod-  the  defendants'  machines."  * 
em  percentage  of  high  grades  flour  2  q  Bing.  14L 
equal  in  quality  to  best  in  market 
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[533]  When  the  parties  say  that  the  same  ascertained  snm 
shall  be  paid  for  the  breach  of  any  article  of  the  agreement, 
however  minute  or  unimportant,  they  must  be  considered  as. 
not  meaning  exactly  what  they  say ;  and  a  contrary  intention 
may  be  collected  from  the  other  parts  of  the  agreement."* 
But  in  a  later  case'  he  is  reported  to  have  said  of  the  same 
case :  '^  That  decision  has  since  been  acted  upon  in  several 
cases,  and  I  do  not  mean  to  dispute  its  authority.  Therefore, 
if  a  party  agree  to  pay  IfiOOl.  on  several  events,  all  of  which 
are  capable  of  accurate  valuation,  the  sum  must  be  construed 
as  a  penalty  and  not  as  liquidated  damages.  But  if  there  be 
a  contract  consisting  of  one  or  more  stipulations,  the  breach 
of  which  cannot  be  measured,  then  the  parties  must  be  taken 
to  have  meant  that  the  sum  agreed  on  was  liquidated  dam- 
ages and  not  a  penalty."  And  the  same  antithesis  is  stated 
by  him  in  another  case:  "Where  a  deed  contains  several 
stipulations  of  various  degrees  of  importance,  as  to  some  of 
which  the  damages  might  be  considered  liquidated,  whilst  for 
others  they  might  be  deemed  unliquidated,  and  a  sum  of 
money  is  made  payable  on  a  breach  of  any  of  them,  the  courts 
have  held  it  to  be  a  penalty  only,  and  not  liquidated  damages. 
But  when  the  damages  are  altogether  uncertain,  and  yet  a 
definite  sura  of  money  is  expressly  made  payable  in  respect  to 
it  by  way  of  liquidated  damages,  those  words  must  be  read  in 
the  ordinary  sense,  and  cannot  be  construed  to  import  a  pen- 
alty." '  This  latter  distinction  has  been  recognized  and  fol- 
lowed in  other  cases  in  England  and  in  America.*    In  the 

1  Homer  v.  Flintoflf,  9  M.  &  W.  67a  This  doctrine,  in  the  cases  in  which 

3  Atkyns  v.  Kinnier,  4  Exch.  776.  it  is  asserted,  is  traced  to  the  cases  of 

» Green  v.  Price,  18  M.  &  W.  695  ;  Astley  v.  Weldon,  2  Bos.  &  Pul.  348, 

affirmed,  16  id.  846.  and  Kemble  v.  Farren,  6  Bing.  141. 

*  Carpenter  v.  Lockhart^  1  Ind.  434  But  I  do  not  understand  either  of 

Cotheal  v.  Talmage,  9  N.  Y.  551,  was  these  cases  as  establishing  any  such 

decided  on  this  distinction.    Ruggles,  rule.    The  principle   to  be  deduced 

J.,  said:  '*It   is  contended  that  be-  from  them  is,  that  where  a  party 

cause  the  contract  referred  to  in  the  agrees  to  do  several  things,  one  of 

bond  bound  the  defendant  to  do  sev-  which  is  to  pay  a  sum  of  money,  and 

eral  things  of  different  degrees  of  in  case  of  a  failure  to  perform  any 

importance,  and  the  sum  of  1500  was  or  either  of  the  stipulations  agrees- 

made  payable  for  the  non-perform-  to  pay  a  larger  sum  as  liquidated 

ance  of  any  or  either,  it  must  be  a  damages,  the  larger  sum  is  to  be  re* 

penalty,  and  not  liquidated  damages,  garded  in  the  nature  of  a  penalty ;. 
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most  recent  English  case  on  this  subject  there  is  a  very  full 
discussion  of  the  earlier  cases,  and  the  conclusion  reached  is 
that  a  contract  to  pay  a  sum  of  money  if  there  shall  be  a 
breach  of  the  stipulations  contained  in  it,  they  being  of  varied 
importance  and  none  of  them  trivial  nor  conditioned  for  the 
payment  of  specified  amounts  of  money,  provides  for  liqui- 
dated damages.^  In  the  case  referred  to  the  plaintiff  agreed 
to  sell  an  estate  for  70,000Z.  to  the  defendant ;  the  latter  was 
to  build  upon  it  and  complete  the  buildings  within  ten  years. 
A  deposit  of  SjOOOZ.  was  to  be  paid  by  the  defendant.  The 
agreement  provided  that  "if  the  defendant  should  commit  a 
substantial  breach  of  the  contract,  either  in  not  proceeding 
with  due  diligence  to  carry  out  and  complete  the  works,  or  in 

and  beiDg  a  penalty  in  regard  to  tainly,  but  from  the  circumstances 
one  of  the  stipulations  to  be  per-  already  stated ;  and  where,  for  these 
formed  is  a  penalty  as  to  alL  In  reasons,  there  was  a  necefeity  for 
Kemble  v.  Farren  Tindall,  G.  J.,  says  ascertaining  them  by  estimate  by  the 
that  if  the  clause  fixing  the  sum  parties  in  their  contract  The  only 
for  liquidated  damages  had  been  plausible  ground  for  withholding  the 
limited  to  breaches  which  were  of  un-  doctrine  in  any  case  is,  that  the  party 
certain  nature  and  amount,  we  should  might  be  made  responsible  for  the 
have  thought  it  would  have  the  ef-  whole  amount  of  damages  for  the 
feet  of  ascertaining  the  damages  breach  of  an  unimportant  part  of 
upon  any  such  breach ;  *  thus  reject-  his  contract,  and  so  be  made  to  pay 
ing  the  doctrine  contended  for  by  a  sum  by  way  of  damages  grossly 
the  defendant's  counsel  in  the  pres-  disproportionate  to  the  injury  sus- 
ent  case.  It  is  true  that  the  doctrine  tained  by  the  other  party.  V^ithout 
thus  contended  for  has  been  adopted  undertaking  to  deny  that  this  rule 
in  some  English  and  in  several  may  properly  be  applied  to  some 
American  cases ;  hastily,  I  should  cases,  I  cannot  think  it  ought  to  be 
think,  and  without  careful  examina-  applied  to  the  present  The  in jus- 
tion  of  the  cases  from  which  it  is  tioe  it  professes  to  avoid  is  no  greater 
supposed  to  be  derived.  But  if  it  than  that  which  is  tolerated  in  many 
should  be  considered  as  having  any  other  cases  for  the  purix)se  of  en- 
solid  foundation  in  principle,  it  forcing  a  faithful  performance  of 
should  be  applied  only  in  subordina-  contracts."  Bagley  v.  Peddie,  16  N. 
tion  to  the  general  rule,  which  re-  Y.  469. 

quires  the  courts  in  these,  as  in  aU  ^  Wallis  v.  Smith,  21  Ch.  Div.  243, 

other  cases,  to  carry  into  eflFect  the  followed    in   Schrader    v.  Lillis,  10 

true  intent  of  the  parties.    It  should  Ontario,   858,    notwithstanding    the 

never  be  applied  to  cases  like  the  court  of  appeal  for  Ontario  had,  pre- 

present,  where  the  amount  of  dam-  vious  to  the   decision  of  Wallis  v. 

ages  is  uncertain  from  the  nature  of  Smith,  announced  the  contrary  doc- 

the  subject  itself ;  and  incapable  of  trine  in  Craig  v.  DUlon,  6  Ont  App.  . 

proof,  not  only   from   that   uncer-  116. 
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failing  to  perform  any  of  the  provisions  therein  contained, 
then  and  in  either  of  the  said  events  the  deposit,  money  of 
5,0002.  was  to  be  forfeited ;  and  if  the  balance  of  sach  deposit 
had  not  then  been  paid  then  the  defendant  shonld  forfeit  and 
pay  a  sum  of  money  eqaal  to  such  balance,  the  intention  being 
that  if  default  was  made  by  the  defendant  as  aforesaid  he 
should  forfeit  and  pay  to  the  plaintiff  by  way  of  liquidated 
damages  the  sum  of  5,000Z.,  and  the  agreement  to  be  void 
and  of  no  effect."  The  defendant  paid  no  part  of  the  deposit, 
expended  nothing  on  the  estate  and  performed  none  of  the 
acts  stipulated  for.  A  suit  was  brought  to  recover  5,0002.  as 
liquidated  damages,  and  the  court  of  appeal  held,  affirming 
the  judgment  of  Fry,  J.,  that  it  was  recoverable.  It  was 
pointed  out  by  Jessel,  M.  R,  that,  although  the  dicta  in  the 
earlier  cases '  seemed  to  lay  down  a  positive  rule,  the  actual 
decisions  were  in  cases  where  one  or  more  of  the  stipulations 
was  or  were  for  the  payment  of  a  sum  of  money  less  than 
that  named  as  liquidated  damages.  He  said :  ^'  Although  I 
wish  to  leave  the  question  open  ..  here  there  are  several  stipu- 
lations, and  one  or  more  is  or  are  of  such  a  character  that  the 
damages  must  be  small,  I  do  not  wish  for  a  moment  to  abstain 
from  stating  my  opinion  that  there  is  no  such  doctrine  where 
there  are  several  stipulations  irrespective  of  importance,  which 
is  the  doctrine  laid  down  by  Mr.  Justice  Heath,*  and  appar- 
ently approved  of  by  Lord  Justice  James.'  There  is  neither 
authority  nor  principle  for  such  doctrine,  and  I  cannot  see 
that  it  is  established  by  any  case  which  is  binding  on  this 
court."  Lord  Justice  Cotton  said :  "  It  is  not  sufficient,  in 
my  opinion,  to  say  that  the  covenants  to  the  breach  of  which 
this  applies  are  of  varying  importance.  That  may  be  so,  but 
yet  the  parties  may  very  reasonably  come  to  the  conclusion 
that  they  will  agree  between  themselves  that  the  sum  men- 
tioned shall  be  assessed  between  them  as  the  damages  in 
consequence  of  the  breaches  of  these  various  covenants. 
Probably  there  may  be  an  exception,  that  where  some  of  the 

1  Astley  V.  V^eldon,  2  B.  &  P.  846,  v.  Local  Board  of  Redditch  [1892] , 

858;  In  re  Newman,  4  Ch.  Div.  781 ;  1  Q.  B.  127. 

Reynolds  v.  Bridge,  6  R  &  B.  540;  'Astley  v.  Weldon,  supra. 

Atkyns  v.  Kinnier,  4  ExcIl  788 ;  Gals-  '  In  re  Newman,  suprcu 
worthy  v.  Strutt»  1  id.  659.    See  Law 
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covenants  are  of  sach  a  character  that  obviously  the  damages 
which  can  possibly  arise  from  a  breach  in  any  way  of  that 
covenant  would  be  very  insignificant  compared  with  the  sum 
which  has  been  fixed  Inr  the  parties,  there  the  court  will  give 
the  non-natural  construction  to  the  terms  used  by  the  parties. 
In  my  opinion  that  comes  within  the  same  principle  as  where 
the  courts  have  interfered,  where  one  of  the  covenants  has 
been  for  payment  of  a  sum  of  money  where  the  damage  is 
capable  of  being  assessed  accurately,  and  is  very  much  below 
the  sum  named."  This  decision  is  correctly  interpreted  to 
mean  ^^  that  an  agreement  with  various  covenants  of  different 
importance  is  not  to  be  governed  by  any  inflexible  rule  pecul- 
iar to  itself,  but  is  to  be  dealt  with  as  coming  under  the  gen- 
eral rule  that  the  intention  of  the  parties  themselves  is  to  be 
considered.  If  they  have  said  that  in  the  case  of  any  breach 
a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their 
agreement  unless  it  would  lead  to  such  an  absurdity  or  injus- 
tice that  it  must  be  assumed  that  they  did  not  mean  what 
they  said."  * 

§  295.  Same  subject.  Whether  the  damages  are  [523] 
certain  or  not,  a  fixed  sum  made  payable  on  the  happening  of 
one  or  of  several  events,  each  of  which  will  be  the  occasion 
of  some  loss,  cannot  be  deemed  a  sum  intended  for  compensa- 
tion unless  the  stipulations  are  all  of  primary  importance  and 
the  damages  resulting  from  their  breach  are  equally  uncertain, 
or  the  provisions  are  parts  of  one  whole,  steps  in  the  accom- 
plishment of  one  end,  and  to  be  regarded  as  a  single  contract. 
Otherwise  no  stipulation  can  operate  on  that  principle.  In 
many  courts  the  law  is  held  to  be  that'  a  sum  is  stipulated 
damages  when  it  conclusively  appears  that  the  parties  have 
intentiona.lly  adopted  it  for  that  purpose.  But  where  the 
courts  proceed  on  the  theory  that  there  can  be  no  such  inten- 
tion when  the  stipulation  is  so  framed  that  it  cannot  by  any 
possibility  operate  to  adjust  the  recompense  to  actual  injury, 
a  sum  made  payable  indifferently  for  one  breach  or  for  many, 
for  a  breach  attended  with  a  small  loss  or  a  large  one,  can 
have  no  effect  to  liquidate  damages.  In  case  the  damages  are 
easily  computed,  the  extent  of  the  inequality  of  the  provision 
is  seen  at  once ;  but  even  if  they  are  uncertain,  the  inequality 

1  Mayne  on  Dam.,  4th  London  ed.,  145. 
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[624]  is  logically  certain.  Ryan,  C.  J.,  stated  the  point  with 
great  clearness :  "  Where  the  sum  is  agreed  to  be  paid  for  any 
of  several  breaches  of  the  contract,  andlihe  damages  resulting 
from  the  breach  of  all  of  them  are  uncertain,  and  there  is  no 
fixed  rule  for  measuring  them,  but  the  breaches  are  apparently 
of  various  degrees  of  importance  and  injury,  the  cases  are  con- 
flicting on  the  rule  whether  the  sum  should  be  held  as  a  pen- 
alty or  as  liquidated  damages.  On  principle  we  are  very  clear 
that  in  such  a  case  the  sum  should  be  held  as  a  penalty.  For 
it  appears  to  us.  that  it  would  be  as  unjust  to  sanction  a  re- 
covery of  the  sum  agreed  to  be  paid  alike  for  one  trivial  breach, 
or  for  one  important  breach,  or  for  breach  of  the  whole  con- 
tract, as  it  would  be  to  sanction  such  a  recovery  equally  for 
damages  certain  and  uncertain  in  their  nature.  The  rule  hold- 
ing the  sum  to  be  a  penalty  in  the  latter  case  goes  upon  the 
injustice  of  allowing  such  a  recovery  equally  in  case  of  dam- 
ages, uncertain  indeed,  but  manifestly  and  materially  different 
in  amount ;  eq'ually  for  breach  of  part  of  the  contract,  and  for 
breach  of  the  entire  contract.  Such  a  rule  would  not  only  put 
the  same  value  on  a  small  part  as  on  a  large  part,  but  would 
put  the  same  value  on  any  part  as  on  the  whole."  ^  This  is 
[526]  believed  now  to  be  the  doctrine  generally  held;  if  a 
gross  sum  is  stipulated  to  be  paid  for  any  failure  to  fulfill  an 

1  Lyman  t.  Babcock,  40  Wi&  608.  such  would  be  the  effect^  if  the  words 
In  8  Parsons  on  Cont  161,  tlie  author  of  the  parties  prevailed  over  the  jus- 
says  :  "  Let  us  suppose  a  contract  be-  tice  of  the  case.  The  sum  to  be  paid 
tween  parties,  one  of  whom,  for  good  would,  therefore,  be  treated  as  pen- 
consideration,  promises  to  the  other  alty,  and  reduced  accordingly,  unless 
to  do  several  things,  and  then  it  is  the  agreement  provided  that  it  should 
agreed  that  the  promisor  shaU  pay,  be  paid  only  when  the  whole  contract 
by  way  of  liquidated  damages,  a  was  broken,  or  so  much  of  it  as  to 
large  sum,  if  the  promisee  recover  leave  the  remainder  of  no  value ;  or 
against  him  in  an  action  for  a  breach  unless  the  sum  agi'eed  upon  was 
of  this  contract  It  must  be  supposed  broken  up  into  parts,  and  to  each 
that  this  sum  is  intended  and  re-  breach  of  the  contract  its  appropriate 
garded  as  adequate  compensation  for  part  assigned ;  and  the  sum  or  sums 
the  breach  of  the  whole  conti'act;  payable  came  in  other  respects  within 
for  it  is  all  that  the  promisor  is  to  pay  the  principles  of  liquidated  damage&'* 
if  he  breaks  the  whole.  It  would,  of  Astley  v.  Weldon,  2  R  &  P.  346,  per 
course,  be  most  unjust  and  oppressive  Heath,  J.;  Boys  v.  Ancell,  5  Bing. 
to  require  him  to  pay  this  whole  sum  N.  G.  890 ;  Beilly  v.  Jones,  1  Bing. 
for  violating  any  one  of  the  least  im-  802. 
portant  items  of  the  contract    But 
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agreement  consisting  of  several  parts  and  requiring  several 
things  to  be  done  or  omitted,  it  is  a  penalty.^  A  distinction  is 
taken  in  England  where  a  deposit  is  made  and  it  is  to  be  for- 
feited for  the  breach  of  a  number  of  stipulations  of  varying 
importance.  Though  some  of  them  may  be  trifling  or  require 
the  payment  of  a  designated  sum  of  money  on  a  given  day,  if 
the  contract  provides  for  stipulated  damages  it  will  be  carried 

I  WattB  V.  Camors,  115  U.  8.  858 ;  42;   Trustees  v.  Walrath,  27  Mich. 

BignaU  y.  Gould,  119   id.  495;  St  282;   Elizabethtown,  eta  R.   Ckx  v. 

Louis,  etc.  Ry.  Ckx  v.  Shoemaker,  27  Qeoghegan,  9   Bush,  66 ;    Daily    v. 

Kan.  677 ;  Higbie  ▼.  Farr,  28  Minn.  Litchfield,  10  Mich.  29 ;   Staples  v. 

489;    Carter   t.  Strom,   41  id  522;  Parker,  41  Barb.  648;  Magee  v.  Lavell, 

Dickson  v.  Lough,  18  L  R  Lra  518;  L.  R.  9  G  P.  107 ;  Shute  v.  Taylor,  5 

Charles  Fruit  Co.  v.  Bond,  26  Fed  Met  61 ;  Beckham  v.  Drake,  9  M.  & 

Rep.  18;  McPherson  v.  Robertson,  82  W.  79;  Hoag  v.  McGinnis,  22  Wend 

Ala.  459;  Moore  v.  Colt,  127  Pa.  St  168;  Higginson  v.  Weld,  14  Gray, 

289;  Farrar  v.  Beeman,  68  Tex.  175;  165;  Lea  v.  Whitaker,  L.  R.  8  G  P. 

Lansing  v.  Dodd,  45  N.  J.  L  525;  70;  In  re  Newman,  4  Ch.  Div.  724; 

Whitfield  V.  Levy,  85  id  149;  Tayloe  Hooper  v.  Savannah  ScM.R.  Co.,  69 

V.  Sandiford,  7  Wheat  18 ;  Van  Buren  Ala.  529 ;    Heatwole    v.  Gorrell,  85 

V.  Digges,  11  How.  (U.  a)  461 ;  Car-  Kan.  692 ;  Bryton  v.  Marston,  83  111. 

penter  t.  Lockhart  1  Ind  434;  Cook  App.  211. 

V.  Finch,  19  Minn.  407 ;  Lee  v.  Over-  In  some  of  the  foregoing  cases  the 
street,  44  Oil  607 ;  Owens  v.  Hodges,  rule  is  quoted  as  applicable  to  agree- 
1  McMulL  (S.  C.)  106;  Hammer  v.  ments  f or  performance  or  omission 
Breidenbach,  81  Ma  49 ;  Gk>ld8bor-  of  various  acts,  in  respect  to  one  or 
ough  V.  Baker,  8  Cranch  C.  C.  48;  more  of  which  the  damages  on  a 
Nash  V.  Hermosilla,  9  Cal.  581 ;  Foley  breach  would  be  readily  ascertain- 
V.  McKeegan,  4  Iowa,  1 ;  Martin  v.  able,  because  the  particular  case  em- 
Taylor,  1  Wash.  C.  C.  1;  Henderson  bracedsuch  stipulations;  but  without 
V.  Cansler,  65  N.  C.  542 ;  Lord  v.  Gad-  any  expression  to  indicate  that  t.he 
dis,  9  Iowa,  265 ;  Hallock  v.  Slater,  determination  would  have  been  dif- 
id.  599 ;  Brown  v.  Bellows,  4  Pick,  ferent  if  all  the  damages  had  been  of 
179 ;  Moore  v.  Platte  Co.,  8  Mo.  467 ;  an  uncertain  nature. 
Jackson  v.  Baker,  2  Edw.  Ch.  471 ;  In  Hathaway  v.  Lynn,  75  Wi&  186, 
Thoroughgood  v.  Walker,  2  Jones*  L  there  was  a  single  stipulation  for  a 
15;  Curry  v.  Larer,  7  Pa,  St  470;  series  of  acts  of  the  same  nature  from 
Fitzpatrick  v.  Cottingham,  14  Wis,  each  of  which  the  promisee  might  ex- 
219 ;  Trower  v.  Elder,  77  III.  452 ;  pect  a  benefit,  but  it  was  contingent, 
Hoagland  v.  Segur,  88  N.  J.  L  280 ;  and  $200  was  stipulated  as  damages 
Long  V.  Towl,  42  Ma  545 ;  Gower  v.  for  violation  or  disregard  of  the  terms 
Saltmarsh,  11  Mo.  271;  Watts  v.  of  the  agreement;  it  was  held  that 
Sheppard,  2  Ala.  425 ;  Cheddick  v.  for  partial  breach  only  nominal  dam- 
Marsh,  21  N.  J.  L.  463 ;  Niver  v.  Ross-  ages  could  be  recovered  in  the  ab- 
man,  18  Barb.  60;  Berry  v.  Wisdom,  senceof  proof  of  substantial  damages. 
8  Ohio  St  241 ;  Clement  v.  Cash,  21  See  McCullough  v,  Manning,  182  Pa. 
N.  Y.  258 ;  Chase  v.  Allen,  13  Gray,  St  48. 
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out.  Commenting  on  this  rule  Fry,  J.,  said :  "  In  that  there 
seems  to  me  to  be  great  good  sense,  and  for  this  reason,  that 
if  a  fund  is  set  apart  to  meet  a  particular  contingency  which 
is  described,  and  that  contingency  arises,  it  is  difficult  to  say 
that  the  stakeholder,  or  other  person  having  the  fund,  is  not 
to  hand  it  over  at  once  to  the  person  who  claims  it  under  the 
contingency  which  has  happened."  * 

There  is  one  class  of  contracts  in  which  the  general  con- 
struction of  stipulations  liquidating  damages  may  at  first  sight 
seem  to  be  in  conflict  with  the  doctrine  stated :  contracts  of  a 
negative  character,  requiring  a  party  to  abstain  continuously 
from  doing  certain  acts,  as  to  discontinue  a  nuisance^  or  to 
secure  enjoyment  of  the  good  will  in,  a  certain  trade  or  busi- 
ness. A  contract  of  the  latter  description  contains  a  guaranty 
against  competition  from  the  promisor  for  a  certain  time  and 
at  a  specified  place,  or  in  some  limited  district.  He  agrees 
not  to  engage  in  that  business  for  such  time  within  that  place, 
and  if  he  does,  or  violates  the  contract,  or  fails  to  fulfill  it,  he 
will  pay  a  certain  sum.  In  general,  a  single  violation,  though 
[526]  it  be  accomplished  in  one  day,  and  is  confined  to  a  small 
part  of  the  district,  subjects  him  to  liability  for  the  stated 
sum,  and  a  repetition  of  such  acts,  or  a  failure  to  abstain  at 
all,  may  subject  him  to  no  greater  liability."  These  agree- 
ments are  in  general  such  as  to  require  one  continuous  act  of 
abstention,  and  the  consideration  and  the  amount  required  to 
be  paid  evince  the  intention  that  such  stipulated  sum  be  paid 
for  a  minimum  of  violation.  The  agreement  may  be  so  framed 
that  there  may  be  repeated  recoveries  for  successive  infrac- 
tions, or  so  that  only  one  infraction  is  possible.^ 

1  Wallis  V.  Smith,  21  Ch.  Div.  243,  11  Ind.  70 ;  Spicer  v.  Hoop,  51  Ind. 
250,  258 ;  Hinton  v.  Sparkee,  L.  R.  8  865 ;  Jaquitb  t.  Hudson,  5  Mich.  123 
C.  P.  161 ;  Lea  v.  Whitaker,  8  id.  70 ;  Mercer  v.  Irving,  R,  B.  &  R  563 
Magee  v.  Lavell,  0  id.  107.  Reynolds  t.  Bridge,  6  EL  &  R  528 

2  GrasseUi  v.  Lowden,  11  Ohio  St  Sainter  v.  Ferguson,  7  C.  R  716 ;  Muse 
349 ;  not  to  poach,  Roy  v.  Duke  of  v.  Swayne,  2  Lea  (Tenn.),  251 ;  Grals- 
Beaufort,  2  Atk.  190.  worthy  v.  8trutt»  1  Exch.  659;  Raw- 

»See  Hathaway  v.  Lynn,  75  Wis.  linson  v.  Clarke,  14  M.  &  W.  187. 

186.  It  is  held  in  Kansas  that  contracts 

*  Dakin  v.  WilUams,  17  Wend.  447 ;  not  to  engage  in  business  must  be 

Dunlop  V.  Gregory,  10  N.  Y.  241 ;  sued  upon  as  breaches  thereof  occur. 

Mott  V.  Mott,  11  Barb.  127;  Streeter  Heatwole   v.  Gorrell,  85  Kan,  692. 

V.  Rush,  25  Cal  67 ;  Duffy  v.  Shockey,  But  this  is  not  in  accord  with  the 
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Where  the  stated  sum  obviously  and  grossly  exceeds  [627] 
any  just  measure  of  compensation  there  is  the  same  recog- 

weight  of  authority.  Streeter  v.  tion  of  damages,  not  a  penalty,  and 
Rusli,  25  CaL  67 ;  Gushing  v.  Drew,  that  the  plaintiff  was  entitled  to  re- 
07  Mass.  445 ;  GraaseUi  v.  Lowden,  11  cover  the  damages  for  each  refusal 
Ohio  SL  849;  Moore  v.  Colt>  127  Pa.  Miller,  J.,  delivering  the  opinion  of 
St  280.  See  Leary  v.  Laflin,  101  Masa  the  court,  treats  the  question  as  one 
884.  depending  on  the  intention  of  the 
Under  a  statute  of  New  York  a  parties,  ascertained  from  the  Ian- 
contract  was  authorized  to  be  made  guage  of  the  contract  and  from  the 
with  certain  officers  for  the  publica-  nature  of  the  surrounding  circura- 
tion  of  the  reports  of  the  decisions'  stances  of  the  case.  Referring  to  the 
of  the  court  of  appeals.  The  officers  case  he  says :  "  The  breach  provided 
were  given  power  to  impose  terms  for  was  a  single  one — a  failure  to 
beneficial  to  the  public  on  the  con-  keep  on  sale,  furnish  and  deliver  the 
tracting  publisher,  and  to  make  pro-  volumes  named  at  a  price  fixed, 
vision  in  the  contract  that  a  party  The  agreement  expressly  provides 
injured  by  the  refusal  of  the  con-  that  the  sum  named  is  fixed  and 
tractor  to  seU  and  deliver  as  pre-  agreed  upon  *  not  as  a  penalty.*  The 
scribed  in  the  contract  should  be  en-  failure  to  seU  and  deliver  embraced 
titled  to  recover  damages,  and  might  not  only  a  single  volume,  but  might 
fix.  a  sum  as  liquidated  damages.  A  be  one  hundred  volumes  at  one  tima 
contract  so  entered  into  required  the  The  damages  for  a  failure  to  deliver 
contractor  to  furnish,  at  the  contract  a  single  volume  might  be  very  small, 
price,  any  volume  published  under  while  for  a  larger  number  it  would 
it  to  any  other  law-bookseller  in  the  be  far  greater;  and,  in  case  of  a 
city  of  New  York  or  Albany  apply-  bookseller,  disposing  of  them  in  the 
ing  therefor,  "  in  quantities  not  ex-  course  of  his  trade,  might  be  beyond 
ceeding  one  hundred  copies  to  each  the  amount  actually  fixed.  The 
applicant;"  unless  the  contractor  damages  for  a  single  breach  were 
choose  to  deliver  more.  The  con-  also  uncertain,  and  could  not  be 
tract  also  provided  that  for  any  fail-  determined  without  extrinsic  evi- 
ure  on  the  part  of  the  contractor  "  to  dence,  and  without  some  embarrass- 
keep  on  sale,  furnish  and  deliver  the  ment  The  mere  loss  of  profits  on 
volumes,  or  any  of  them,  as  agreed,  a  volume  to  a  bookseller  might  also 
he  shall  forfeit  and  pay  .  .  .  the  be  of  but  trifling  amount  when  corn- 
sum  of  $100,  hereby  fixed  and  agreed  pared  with  the  injury  to  his  trade 
upon,  not  as  penalty,  but  as  liqui-  by  being  unable  to  furnish  to  his 
dated  damages,"  to  be  sued  for  and  customers  volumes  of  the  reports  as 
recovered  by  the  persons  aggrieved,  required.  Under  the  circumstances 
The  plaintiff,  a  bookseller,  applied  it  is  easy  to  see  that  there  would  be 
on  six  different  occasions  for  a  num-  considerable  difficulty  in  making 
ber  of  copies  required  by  him  in  his  proof  of  the  actual  damages  in- 
business,  of  certain  volumes  pub-  curred.  In  view  of  the  facts,  al- 
lished  under  the  contract,  tendering  though  the  question  is  by  no  means 
the  contract  price,  which  defendant  free  from  embarrassment,  it  is,  per- 
ref  used  to  deliver.  In  an  action  on  the  haps,  a  fair  inference  tfiat  the  parties 
contract  it  was  held  a  valid  stipula-  actually  intended  to  guard  against 
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nized  discretion  in  such  oases  as  in  others  to  declare  it  a 
penalty.^ 

§  396.  Effect  of  part  performance  accepted  where  dam- 
[538]  ages  liquidated.    For  the  same  reason  that  one  sum 

these  difficulties  bj' fixing  the  amount  there  may  be  an  inquiry  into  the 

named  in  the  contract  as  liquidated  subject-matter  of  the  contract^  the 

damage&    As    the  damages    which  situation  of  the  parties,  the  usages  to 

might  possibly  be  incurred  by  a  fail-  which  they  may  be  understood  to 

ure  to  supply  a  larger  number  of  refer,  as  well  as  to  other  facts  and 

copies  provided  for  by  the  contract  circumstances  of  their  conduct;  al- 

might   be   greater,    we   think    the  though  their  words  are  to  be  taken 

amount  was  not    unreasonable,   or  as   proved   by   the   writing   exclu- 

grossly  disproportionate  to  the  prob-  sively."    The  court  considered  there 

able  estimate  of   actual  damages."  was  nothing  in  the  transaction  and 

Little  V.  Banks,  85  N.  Y.  258.  subject-matter  to  indicate  whether 

1  Wheatland  v.  Taylor,  29  Hun,  70 ;  the  sum  stated  was  penalty  or  liq- 

Burrill  v.  Daggett,  77  Me.  545 ;  Smith  uidated  damages.    It  might  be  either 

V.  Wedgwood,  74  id.  457;  Stearns  v.  consistently  with  the  object  of  the 

Barrett,  1  Pick.  448.  contract    But  the  court  say :    ^  If 

In  Perkins  v.  Lyman,  9  Mass.  522,  the  sum  of  |8,000,  mentioned  in  the 
S.  C,  11  id.  76,  the  defendant  cov-  agreement,  is  to  treated  as  liquidated 
enanted  for  a  valuable  considers-  damages,  then  for  one  instance,  in 
tion  that  he  would  not  be  directly  which  the  contract  should  be  broken, 
or  indirectly  interested  in  any  voyage  and  for  a  thousand  in  which  the  de- 
to  the  northwest  coast  of  America  fendant  should  interfere  in  the  trade 
or  in  any  traffic  with  the  natives  of  contemplated  by  the  parties  to  be 
that  coast  for  seven  years,  in  the  secured  to  the  plaintiffs  for  seven 
nenal  sum  of  (8,000.  It  was  held  a  years,  exclusively  of  him  and  of  all 
violation  of  such  covenant  to  own  acting  under  him,  the  same  dam- 
and  fit  a  vessel  for  such  voyage,  ages,  the  amount  of  demand,  would 
although  before  her  departure  the  be  recovered,  and  having  been  once 
covenantor  divested  himself  of  all  paid,  if  demanded  as  a  penalty, 
interest  in  the  vessel  and  cargo ;  but  there  would  be  an  end  of  the  con- 
also  held  that  the  18,000  was  penalty,  tract ;  but  if  demanded  as  damages. 
"  The  question  whether  a  sum  of  then,  it  seems,  the  demand  might  be 
money  mentioned  in  an  agreement  repeated.  Examined  in  this  view 
shall  be  considered  as  a  penalty  and  we  see  nothing  which  gives  this  con- 
so  subject  to  the  chancery  powers  of  tmct  any  other  determinate  meaning 
this  court  or  as  damages  liquidated  than  that  of  penalty.  If  there  is 
by  the  parties  is  always  a  question  nothing  to  prevent  the  plaintiffs,  in 
of  construction,  on  which,  as  in  case  the  defendant  should  have  in- 
other  cases  where  a  question  of  the  jured  them  in  the  breach  of  his 
meaning  of  the  parties  in  a  contract,  contract  to  a  greater  amoimt  than 
provable  in  a  written  instrument,  |8,000  from  recovering  upon  his  cov- 
aidses,  the  court  may  take  some  aid  enant,  and  in  that  form  of  action, 
to  themselves  from  circumstances  the  extent  of  the  damage  actually 
extraneous  to  the  writing.  In  order  sustained,  although  greatly  exceed- 
to  determine  upon  the  words  used  ing  the  sum  mentioned,  it  would  be 
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cannot  consistently  be  compensation  alike  for  a  total  and 
partial  breach,  a  stated  sum  made  payable  for  the  former  can- 
not by  construction  be  applied  to  any  infraction  after  accept- 
ance of  part  performance.^  In  case  of  such  a  stipulation  the 
stated  sum  is  only  recoverable  upon  the  happening  of  the  very 
event  mentioned  in  the  contract.  If  a  partial  breach  occurs 
it  has  sometimes  been  said  the  stated  sum  is  as  to  that  breach 
only  penalty,  and  damages  are  given  on  proof  without  regard 
to  it.^  In  other  instances  it  has  been  held  that  the  damages 
for  a  partial  breach  are  a  constituent  of  the  sum  stipulated  for 
an  entire  failure  to  perform.  Thus,  where  there  were  liqui- 
dated damages  for  a  failure  to  convey  land,  and  a  part  only  of 
it  was  conveyed,  and  a  failure  as  to  the  residue,  the  damage 
allowed  was  a  sum  which  bore  the  same  ratio  to  the  stipu- 
lated sum  that  the  value  of  the  land  not  conveyed  bore  to 
that  of  the  whole.' 

a  severe  conatruction,  indeed,  which  a  sum  should  be  paid  if  the  vendor' 

should  consider  him  liable  to  that  failed  to  deliver  the  entire  number* 

amount  upon  one  breach,  however  called  for;  no  provision  was  made  for* 

slight  the  injury  and  loss  may  have  the  delivery  of  a  lees  number.    Less* 

been.    ...    He  binds  himself  in  than  the  whole  were  delivered  and< 

the  sum  of  |8,000  for  his  faithfully  accepted.    As  a  result  the  agreement 

and  strictly  adhenng  to  this  con-  for  stipulated  damages  was  converted* 

tract    It  is  not  said,  if  he  does  so,  into  one  in  the  nature  of  a  penalty, 

contrary  to  his  agreement,  then  he  ^  Wheatland  v.  Taylor  29  Hun,  70 ; 

will  pay  that  sum  as  a  satisfaction.  Shute  v.  Taylor,  5  Met  61. 

Nor    is    tliere    anything    expressed  'Watts  v.  Sheppard,  2.  Ala.  425. 

which  would  conclude  the  plaintiffs,  See  Chase  v.  Allen,  18  Gray,  42. 

unless  it  be  their   form  of   action  The  sum  named  must  be  regarded' 

(debtX  when  the  amount  of  damages  as  liquidated  as  to  all  the  provisions  • 

should  exceed  |8,000,  from  demand-  to  which  it  shall  extend,  or  it  will  not 

ing  to  the  extent  of  their  loss."  be  so  regarded  as  to  any.    It  cannot 

i  Hoagland  v.  Segur,  88  N.  J.  L.  280 ;  be  liquidated  damages  in  one  case 

Shute  V.  Taylor,  5  Met  61;  Taylor  and  not  in  the  other.    If  the  contract 


V.  The  Marcella,  1  Woods,  802 
Watts  V.  Sheppard,  2  Ala.  425 
Berry  v.  Wisdom,  8  Ohio  St  241 


applies  to  the  covenant  of  one  party 
to  convey,  and  to  that  of  the  other 
party  to  pay  the  consideration  money 
Lampman  v.  Cochran,  16  N.  Y.  275,  on  the  delivery  of  the  deed,  the 
per  Shankland,  J. ;  Sheill  v.  McNitt  measure  of  damages  in  one  case  is 
9  Paige,  101;  Mundy  v.  Culver,  18  the  unpaid  purchase-money,  which 
Barb.  886.  The  text  is  approved  in  can  be  ascertained,  and  as  to  that  cov- 
Wibaux  V.  Grinnell  Live  Stock  Co.,  enant  it  cannot  be  considered  liqui- 
9  Mont  154,  165.  In  this  case  the  dated  damages^  and  if  not  liquidated 
contract  was  for  the  sale  and  pur-  as  to  that  covenant  it  is  not  as  to  the 
chase  of  cattle,  and  stipulated  that  other.  Lansing  v.  Dodd,  45  N.  J.  h. 
Vol.  1-40 
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§  397.  Liquidated  damages  are  in  lieu  of  performance. 

[529]  It  has  been  held  that  in  all  cases  where  a  party  relies 
on  the  payment  of  liquidated  damages  it  must  clearly  appear 
from  the  contract  that  they  are  to  be  paid  and  received  in  lieu 
of  performance.*  Where  the  stipulated  sum  covers  the  loss  of 
the  whole  contract,  and  does  not  apply  where  there  is  merely 
a  violation  of  some  detail  of  it,  they  are  in  lieu  of  the  per- 
formance of  the  entire  contract;  they  satisfy  the  whole  and 
every  particular  of  it.  Thus,  if  in  an  agreement  for  submis- 
sion of  a  controversy  to  arbitration  it  is  mutually  agreed  that 
either  party  failing  to  fulfill  it  shall  pay  to  the  other  a  speci- 
fied sum  as  stated  damages,  not  so  large  in  itself  as  to  imply 
a  penalty,  it  would  be  recoverable  from  the  party  who  should 
revoke  the  power  of  the  arbitrators,  for  he  would  thereby  re- 
pudiate the  submission  and  defeat  the  entire  object  of  the 
agreement.  But  if  there  be  no  revocation,  and  after  an 
award  is  made  one  party  refuses  to  perform  it,  the  refusal  is 
not  such  a  breach  as  the  stated  sum  appMes  to.^    And  if  the 

625;  Whitfield  v.  Levy,  85  id  149,  party  complying."    The  award  was 

156 ;  Laurea  v.  Bernauer,  83  Hun,  for  $5,876.40.    Scates,  C.  J.  (speaking 

807.  of  causes  of  demurrer  to  the  declara- 

iQray  v.  Crosby,  18  Johns.  219;  tion),  said:  "The  most  important  is 

Winch  V,  Mutual  Benefit  Ice  Co.,  9  the  want  of  an  averment  of  a  failure 

Daly,  177.  to  pay  the  liquidated  damages,  stipu- 

s  Id.  In  Lowe  v.  Nolte,  16  IlL  475,  lated  to  be  $1,000,  for  non-compli- 
an  action  was  brought  on  an  award,  ance  with  the  award,  and  which  it  is 
The  submission  stated  that  several  here  contended  is  all  that  can  be  re- 
suits  were  pending  between  the  par-  covered  under  the  submission  and 
ties,  arising  out  of  a  contract  in  rela-  award.  If  this  view  is  sustainable 
tion  to  the  purchase  of  grain ;  and  it  no  action  will  lie  upon  the  award  as 
was  agreed  that  all  matters  connected  it  is  here  broughti  but  alone  upon  the 
with  the  contract  and  the  suits  were  submission.  To  solve  this  objection 
to  be  referred ;  that  the  decision  be  it  is  necessary  to  ascertain,  from  the 
conclusive,  and  that  judgment,  on  nature  of  the  matters  in  controversy 
ten  days*  notice,  should  be  entered  and  the  terms  and  language  of  the 
on  the  award.  It  was  also  provided  parties  in  their  submission,  whether 
that  the  submission  should  not  op-  they  intended  by  this  part  of  the 
erate  to  dismiss  any  of  the  pending  agreement  that  the  $1,000  fixed  as 
suits  until  final  judgment  on  the  liquidated  damages  should  be  strictly 
award,  or  the  performance  of  it ;  the  and  technically  so  held,  or  only  as  a 
parties  binding  themselves  to  abide  penalty.  Courts  have  not  been  con- 
by  the  award  <*in  the  penalty  of  fined  and  controlled  alone  by  the  lit- 
$1,000  as  stipulated  damages,  to  be  eral  terms,  stipulated  damages,  used 
paid  by  the  party  delinquent  to  the  by  the  parties,  when  inquiring  into 
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stated  sum  is  made  payable  as  liquidated  damages  for  a  [530] 
breach  of  some  particular  only  of  the  agreement,  then  it  may 
still  be  a  question  whether  that  feature  of  the  contract  will, 
notwithstanding  the  breach,  and  the  claim  or  even  payment 
of  those  damages,  be  of  continuing  obligation  so  as  to  admit 
of  other  breaches  and  successive  claims  and  recoveries  of  the 
same  stipulated  damages.  This  question  is  not  to  be  settled 
by  any  rule  peculiar  to  the  construction  of  such  stipulations; 
it  depends  on  the  intention  of  the  parties  as  ascertained  by  a 
fair  interpretation  of  the  contract.  Where  certain  work  is  re- 
quired to  be  done  within  a  specified  time  it  may  be,  and  often 
is,  agreed  that  a  stated  sum  shall  be  paid  for  every  week, 
month  or  other  period  during  which  its  completion  is  delayed 
beyond  that  time.  In  such  cases  there  is,  by  necessary  impli- 
cation, a  continuing  obligation  as  well  as  right  to  finish  the 
work,  though  the  stipulated  time  of  performance  has  elapsed. 
These  sums  are  recoverable  and  may  be  aggregated ;  ^  and 
they  are  severally  payable  only  as  complete  satisfaction  for 
the  delay  of  performance  and  not  in  lieu  of  it. 

§  298.  Effect  of  stipulation  npon  right  of  action.  It  is 
not  the  efl'ect  of  the  ordinary  contract  which  stipulates  for 
damages  to  constitute  the  person  who  claims  the  benefit  of 
the  stipulation  a  tribunal  to  determine  his  rights  thereunder. 
Hence,  where  a  contractor  has  not  performed  according  to 

their  true  intention  and  meaning;  as  liquidated  or  stipulated  damages, 
but  they  have  looked  to  the  subject-  and  is  intended  by  the  parties  to  be 
matter  of  the  dispute,  the  situation  paid  in  lieu  of  performance,  then 
and  condition  of  the  parties,  and  all  the  recovery  will  be  confined  to  that 
the  circumstance  together  with  the  amount  for  the  breach,  as  well  as  to 
effects  and  consequences,  as  aids  in  his  action  on  the  covenant  of  agree- 
arriving  at  the  true  meaning.  Where  ment  for  his  remedy,  and  cannot 
a  covenant  is  made  concerning  an  preserve  his  original  cause  of  action, 
existing  cause  of  action,  that  cause  But  when  such  intention  does  not 
may  or  may  not  be  merged  in  the  appear,  the  sum  named  as  stipulated 
covenant  If  it  be  merged,  and  the  or  liquidated  damages  will  be  re- 
covenant  be  broken,  the  party  is  lia-  ceived  and  treated  as  a  penalty ;  and 
ble  alone  on  the  covenant,  and  not  the  party  may  recover  upon  the  orig- 
on  the  original  cause  of  action.    If  it  inal  cause." 

is  not  merged,  then  the  covenant  af-  i  Fletcher  v.  Dyche,  2  T.  R  82 ; 

fords  a  new  and  additional  cause  of  Pettis  v.  Bloomer,  21  How.  Pr.  817 ; 

action  and  remedy  upon  it    In  this  Hall  v.  Crowley,  5  Allen,  304    See 

latter  case,  if  the  amount  named  in  ante,  %  291 ;  Weeks  v.  Little,  47  N.  Y. 

the  covenant  or  agreement  be  fixed  Super.  Ct  1. 
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his  agreement  the  contractee  may  sue  for  the  snm  which 
the  other  has  agreed  shall  be  the  damages ;  ^  and  where  the 
amount  is  to  be  deducted  from  the  payment  last  due,  if  such 
deduction  has  been  made,  the  fact  may  be  shown  in  bar  of  the 
action.^ 

§  299.  TVaiTer  of  right  to  stipulated  damages.  If  part 
performance  of  an  entire  contract  is  accepted  a  stipulation 
concerning  the  damages  is  waived.'  The  waiver  of  the  right 
to  annul  a  building  contract  waives  a  claim  to  stipulated  dam- 
ages for  either  non-performance  or  delay  by  the  contractors, 
in  the  absence  of  an  express  agreement  to  the  contrary.* 
There  is  no  waiver  of  the  right  to  such  damages  oh  the  ground 
of  part  performance  where  the  obligee  performs  for  and  at 
the  request  of  the  obligor ;  no  consent  that  an  existing  breach 
shall  be  disregarded  can  be  implied  from  the  obligee's  act.* 
Where  it  is  provided  that  a  sum  shall  be  deducted  from  the 
contract  price  for  the  performance  of  work  for  each  week's 
delay  beyond  the  time  fixed,  the  right  thereto  is  not  waived 
because  the  amount  is  not  deducted  from  the  monthly  esti- 
mates or  claimed  from  month  to  month,  if  the  contract  is 
silent  as  to  the  time  when  the  claim  shall  be  asserted.*  If  the 
defendant's  right  to  retain  the  money  which  has  been  agreed 
upon  as  stipulated  damages  depends  upon  the  failure  of  the 
plaintiff  to  perform  and  the  termination  of  the  contract  for 
that  reason,  the  fact  that  tfce  contract  is  ended  by  consent 
does  not  waive  the  right  to  the  damages.'' 

1  Mitchell  V.  McKinnon,  65  Mich.  *  Henderson  Bridge  Ca  v.  O'Con- 
683 ;  Lea  v.  Whitaker,  L.  R  8  C.  P.  nor,  88  Ky.  803,  831 ;  a  a,  11  a  W, 
70.  Rep.  18;  11  Ky.  L.  Rep.  146. 

2  Mitchell    V.    McKinnon,    supra;  *  Parr  v.  Oreenbusb,  42  Hun,  233. 
Still  well  V.  Temple,  28  Ma  156.  «  Texas,  etc.  Ry.  Ca  v.  Rust,  19  Fed. 

3  Wibaux  V.  GrinneU  Live  Stock  Rep.  289,  245. 

Ca,  9  Mont  154  'Wolf  v.  Des  Moioee  Ry.  Ca,  64 

Iowa,  88a 
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SUSPENSION  OF  XNTSREST^ 

§  880.  Miscellaneous  cases. 

881.  Where  payments  prevented  by  legal  process. 

882.  Where  war  prevents  payment 
888.  Tender  stops  interest 

884  Tender  not  allowed  for  unliquidated  demandflL 
885,  88d,  When  tender  may  be  made. 

SEcnoN  lOl 

PLEADINa 
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SEcnON  IL 

INTEREST  DUBINa  FROCEEDINaS  TO  OOLLBCT  ▲  OEBIi 

888L  Interest  on  verdict  before  judgment 
889l  On  judgments  pending  review. 

Interest  as  an  element  of  damage  has  already  been  sev-  [531] 
eral  times  mentioned.  But  as  such  and  otherwise  it  is  an  ele- 
mentary topic  deserving  more  particular  treatment,  and  this 
seems  the  most  appropriate  place  to  introduce  it. 

§  300.  Definitions  and  general  view.  Interest  is  the  com- 
pensation fixed  by  agreement  or  allowed  by  law  for  the  use 
or  detention  of  moneys,  or  for  the  loss  thereof  to  the  party 
entitled  to  such  use.  It  is*  computed  at  a  certain  rate  per 
centum  by  the  year,  unless  stipulated  for  upon  some  other 
period  of  time.  In  a  strict  sense  it  is  the  compensation  agreed 
to  be  paid  for  the  use  of  money  while  the  debtor  has  a  right 
to  retain  the  principal,  and  during  a  stipulated  period  of  credit ; 
in  other  words,  before  the  principal  is  due  and  payable.  A 
creditor  is  not  entitled  to  be  paid  for  the  use  of  money  owing 
to  him  before  it  is  due  unless  by  agreement,  express  or  im- 
plied.* And  this  should  be  for  the  prospective  use  of  money ; 
otherwise  it  has  been  held  not  to  be  strictly  interest.*    But 


1  Minard  v.  Beans,  64  Pa.  8t  411 ; 
Thorndike  v.  United  States,  2  Mason, 
1 ;  Beardslee  v.  Horton,  8  Mich.  660 ; 
Robinson  v.  Bland,  2  Burr.  1077; 
Rensselaer  Glass  F.  v.  Reid,  5  Cow. 
587 ;  Robinson's  Adm'r  v.  Brock,  1 
Hea  &  M.  211 ;  White  v.  Walker,  81 
III  422 ;  Pollard  v.  Yoder,  2  A.  K 


Marsh.  264;  Brainerd  v.  Champlain 
T.  Co.,  29  Vt  154 ;  Evans  v.  Beckwith, 
87  Vt  285;  Tanner  v.  Dundee  Land 
Investment  Ca,  8  Sawyer,  187. 

2  Daniels  v.  Wilson,  21  Minn.  680. 
The  action  was  on  a  note  given  for  a 
sum  agreed  upon  for  interest  after 
tlie  time  for  which  it  was  computed 
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past  use  may  be  a  valid  consideration  for  a  promise  to  pay 
money  by  way  of  compensation.^  When  expressly  stipulated 
[632]  for  to  accrue  during  the  period  of  forbearance  it  becomes 
as  it  accrues  a  positive  addition  to  the  principal,  and  is  thence 
a  distinct  and  integral  part  of  the  debt,^  payable,  unless  other- 
wise agreed,  when  the  principal  is  due,'  and  in  the  same  funds.* 
As  such  it  has  a  substantive  character.  The  creditor  is  not 
obliged  to  forego  what  is  unearned  of  the  interest  for  au 
agreed  period  on  a  tender  of  the  principal.  The  borrower 
or  debtor  cannot,  by  tendering  the  money  to  pay  the  debt  be- 
fore it  is  due,  stop  the  interest ;  for  the  time  of  payment  is 
part  of  the  contract,  and  is  fixed  for  the  mutual  benefit  and 
convenience  of  the  parties.*    After  it  accrues  and  is  due  it 

bad  elapsed,  aud  at  a  rate  in  excess  may,  by  express  stipulation,  agree 

of  that  antecedently  sijecified  in  the  that  a  debt  shall  not  be  paid  before  a 

contract  for  the  principal.  The  court  given  time,  and  until  that  time  ar- 

say :  •*A  contract  to  pay  interest  is  a  rives  the  debtor  cannot  tender  the 

contract  to  pay  a  consideration  for  debt  and  stop  interest    The  question 

the  future  use  of  money.    The  con-  then  occurs,  what  was  the  intention 

tract  in  this  case  was  a  contract  to  of  the  parties  in  this  case,  upon  a  fair 

pay  a  consideration  for  the  past  use  and  sound  interpretation  of  the  terms 

of  money,  and,  therefore,  not  a  con-  of  the  condition  of  this  bond?    The 

tract  to  pay  interest  in  any  proper  or  time  of  payment  was  made  an  essen- 

legal  sense.*'    Adams  v.  Hastings,  6  tial  part  of  the  contract  for  the  loan 

Cal.  126.  of  the  money.    The  terms  of  this 

1  Wilcox  V.  Rowland,  23  Pick.  167.  bond  were  equally  the  agreement  of 

2  Southern  C.  R  Co.  v.  Moravia,  61  both  parties,  and  in  which  their  mut- 
Barb.  181 ;  West  Branch  Bank  v.  ual  interest  and  convenience  are  pre- 
Chester,  11  Pa.  St  282;  Foster  v,  sumed  to  have  been  consulted.  A 
Harris,  10  id.  467,  prolonged  time  of  payment,  when 

'  Saunders  v.  McCarthy,  8  Allen,  money  is  loaned  upon  interest  pay- 

42 ;   Cooper's  Adm'r  v.  Wright,  23  able  periodically,  is  not  always  given 

N.  J.  L.  200.  for  the  accommodation  of  the  debtor : 

*  McCaUa  v.  Ely,  64  Pa.  St  254  the  time  is  intended  to  meet  the  will 

*  Davis  v.  Yuba  Ca,  75  Cal.  452 ;  and  wishes  of  both  parties ;  under 
Ellis  V.  Craig,  7  Johns.  Ch.  7.  In  the  case  of  persons  who  are  unable 
this  case  interest  was  payable  at  to  earn  money  by  their  own  exer- 
stated  periods  before  the  principal  tions,  or  to  employ  themselves  profit- 
was  dua  This  circumstance  api>ears,  ably  in  business,  such  as  aged  and  in- 
in  some  measure,  to  have  influenced  firm  persons,  women  and  infant?, 
the  decision,  but  the  general  course  and  also  in  the  case  of  literary  and 
of  reasoning,  as  well  as  the  force  of  charitable  institutions,  a  safe  invest- 
the  authorities  cited,  are  in  favor  of  ment  of  money  with  a  prolonged 
the  broader  doctrine  stated  in  the  time  of  payment  of  the  principal 
text  The  chancellor  said :  "  There  and  short  times  of  payment  of  the 
can  be  no  doubt  that  the   parties  interest    is    most    likely   to    meet 
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may  be  recovered  by  action  whether  the  principal  be  [534] 
then  due  or  not,*  or  whether  the  principal  has  been  paid  or 
not.^  In  pleading  to  show  a  case  for  such  interest,  the 
agreement  must  be  specially  counted  on  and  a  breach  of  it 

their  wants  and  promote  their  wel-  mous,  3  Wils.  178.  But  if  the  condi- 
fare.  The  interest  of  money  is  liable  tion  of  the  bond  be  payable  on  such 
to  fluctuation,  and  money  itself  is  a'  a  day.  a  plea  of  payment  before  the 
marketable  commodity,  and  subject  day  is  bad ;  and  the  defendant  must 
to  greater  or  less  demand  according  either  plead  it  by  way  of  accord  and 
to  the  vicissitudes  of  trade  and  credit  satisfaction,  or  plead  solvit  ad  diem. 
These  considerations  may  be  sup-  and  prove  payment  before  the  day 
posed  to  have  had  a  material  influ-  (Jernegan  v.  Harrison,  1  Str.  817; 
enoe  upon  the  terms  of  the  loan.  We  Anonymous,  2  Wils.  150 ;  Winch  v. 
can  hardly  believe  that  both  parties  Pardon,  Buller*s  N.  P.  174).  These 
in  this  case  had  not  equally  in  view  cases  turned  upon  the  technical  terms 
their  own  convenience  in  fixing  upon  of  pleading ;  and  whatever  subtleties 
a  distant  day  of  payment  of  the  prin-  exist  on  that  subject,  there  can  be  no 
cipal,  or  that  it  was  the  meaning  of  doubt  that  if  money  be  tendered  and 
the  contract  that  the  obligor,  should  accepted  before  the  day  appointed 
he  be  able  on  the  next  day,  or  the  it  would,  when  skilfully  pleaded, 
next  month  after  the  loan,  to  force  amount  to  a  discharge  of  the  bond ; 
back  the  money  upon  the  plaintiff,  for  if,  as  Lord  Coke  says  (Coke,  Litt. 
and  break  up  an  advantageous  in  vest-  2i2b\  *If  the  obligor  pay  a  lesser 
ment  Why  were  the  usual  words  or  sum  before  the  day  and  the  obligee 
6e/ore  omitted  in  the  condition  of  the  receive  it,  it  is  a  satisfaction.'  The 
bond  but  to  show  the  intentions  of  bearing  of  these  cases  upon  the  point 
the  parties  that  the  principal  was  not  now  under  discussion  consists,  how- 
to  be  paid  before  the  day  specified  in  ever,  in  the  distinction  which  they 
the  condition?  assume  between  a  bond  payable  on 
*'  The  cases  in  the  common-law  such  a  day,  and  on  or  before  such  a 
courts  do  not  appear  to  have  settled  day,  and  in  the  doctrine  which  they 
the  question  by  any  direct  or  definitive  necessarily  convey  that  it  requires 
decision.  I  think,  however,  the  Ian-  the  assent  and  concurrence  of  the 
guage  of  the  books  is  against  the  de-  creditor  to  discharge,  before  the  day, 
fendant ;  and  it  would  seem  to  be  a  bond  payable  on  a  given  day. 
everywhere  conceded  that  in  no  "The  language  of  Lord  Hard wicke, 
case  was  a  tender  before  the  day  as  chief  justice  of  the  king's  bench, 
good*  If  the  condition  of  a  bond  be  in  Tryon  v.  Carter  (2  Str.  994X  is  still 
payable  on  or  before  such  a  day,  a  more  explicit  on  the  subject  The 
plea  of  payment  before  the  day,  to  bond  in  that  case  was  payable  on  or 
wit  on  such  a  day,  is  good.    Anony-  before   the   5th  of   December,  and 

1  Walker  v.  Kimball,  22  III  537;  2  King  v.  Phillips,  95  N.  C.  245; 

Dulaney  v.  Payne,  101  id.  825 ;  Spar-  Kurz  v.  Suppiger,  18  111.  App.  680. 

hawk  V.  Willis,  6  Gray,  168 ;  Andover  .  See  Eames  v.  Cushman,  135  Mas& 

Savings  Bank  v.  Adams,  1  Allen,  28 ;  573. 
French  v.  Bates,  140  Mass.  78 ;  Smart 
V.  McKay,  16  Ind.  45. 
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alleged.  Interest  is  also  recoverable  for  the  detention  of 
money  after  it  is  due.  It  is  in  many  such  cases  recoverable  of 
right  and  as  a  matter  of  law,  independently  of  the  discretion  of 
a  jury.*  It  may  also  be  claimed  of  right  under  various  cir- 
cumstances of  contract  and  tort,  on  the  value  of  property  or 
thifigs  in  action,  and  on  the  value  of  services,  though  such 
value  has  to  be  proved ;  on  money  lent,  paid,  had  and  received, 
as  well  as  on  divers  other  forms  of  loss  to  the  plaintiflF,  or  gain 
to  the  defendant,  capable  of  pecuniary  estimate ;  and  in  such 
cases  it  is  immaterial  that  there  is  no  agreement  for  interest 

payment  was  made  on  that  day.  the  accommodation  of  the  debtor; 
The  case  itself  is  not  applicable,  but  and  if  I  am  not  mistaken,  the  doc- 
the  observations  of  the  chief  justice  trine  contended  for  on  tlie  part  of 
are  much  in  point  '  In  the  case,'  the  defendant  is  founded  entirely  on 
he  observes,  'of  a  bond  conditioned  that  ground.  But  when  money  is 
for  payment  at  a  certain  day,  or  loaned  upon  interest,  payable  quar- 
upon  8uch  a  day,  there  can  properly  ter  yearly,  and  a  distant  day  is  men- 
be  no  legal  payment  or  legal  per-  tioned  for  the  payment  of  the  prin- 
formance  of  the  condition  till  that  cipal,  the  delay  is  evidently  as  much 
day.  Payment  before  tlie  day  may,  for  the  benefit  of  the  creditor  as  of 
indeed,  be  given  in  evidence  on  the  debtor,  and  the  law  itself  most 
solvit  ad  dienit  but  that  goes  upon  clearly  implies  it  The  one  party 
the  reason  that  the  money  is  looked  wants  the  principal  to  employ  as 
upon  as  a  deposit  in  the  hands  of  the  capital  in  his  business,  and  the  other 
obligee  until  the  day  cx)mes,  and  party  relies  upon  the  enjoyment  of 
then  it  is  actual  payment'  The  a  portion  of  the  profits  of  that  cap- 
argument  in  favor  of  the  right  of  ital,  in  the  shape  of  interest  period- 
the  obligor  to  pay  before  the  day  icaliy  paid  for  his  support  and  corn- 
stipulated  is  founded  on  the  assump-  fort  These  cases  of  loan  upon  in- 
tion  of  the  fact  that  the  delay  of  terest  are,  therefore,  cases  of  mutual 
the  time  of  payment  is  introduced  accommodation,  and  each  party  has 
into  the  contract  solely  for  the  bene-  an  equal  interest  in  the  preservation 
fit  of  the  debtor,  and  that  he  may  of  the  definite  period  of  payment; 
waive  a  benefit  or  renounce  a  time  and  neither  can  violate  it  without  a 
given  on  his  account  according  to  violation  of  the  terms  and  intention 
the  maxim  that  quisquis  potest  re-  of  the  contract" 
nuntiare  jure  pro  se  introducto.  i  "  Both  reason  and  authority  say 
But  this  is  asking  the  concession  of  that  if  by  the  terms  of  the  contract, 
the  very  point  in  dispute.  When  a  whether  oral  or  written,  a  debt  be 
specific  sum  without  interest  is  due  at  a  certain  time,  then  it  by  law 
made  payable  at  a  distant  day,  or  carries  interest  from  that  time  in  the 
perhaps,  where  the  sum  may  be  on  absence  of  any  agreement  otherwise 
interest,  but  the  interest  is  not  pay-  by  the  parties."  Henderson  Cotton 
able  periodically  in  the  intermediate  Manufacturing  Ckx  v.  Lowell  Ma- 
time,  there  is  color  for  the  construe-  chine  Shops,  8G  Ky.  668^  6781 
tion  that  the  time  is  given  solely  for 
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or  forbearance.  When  the  principal  is  due  upon  contract,  of 
course  the  obligation  or  duty  to  pay  interest  for  its  detention 
results  from  the  same  contract,  and  is  recoverable  thereon  as 
damages  for  failure  to  perform;  and  when  recoverable  in  tort 
is  chargeable  on  general  principles  as  an  additional  element 
of  damage  for  the  purpose  of  full  indemnity  to  the  injured 
party. 

As  damages,  interest  is  an  inseparable  incident  to  the  prin- 
cipal demand ;  follows  it  as  the  shadow  follows  the  substance. 
Whenever  the  demand  is  satisfied  and  discharged  the  accrued 
interest  which  was  accessory,  whether  paid  or  not,  is  extin- 
guished.^ In  pleading,  it  is  sufficient  to  declare  on  a  default 
in  not  paying  the  principal  demand ;  the  interest  as  damages, 
when  not  made  special  by  contract,  but  left  to  be  [536] 
measured  by  law,  may  be  recovered  under  a  general  alle- 
gation of  damages,  without  being  specially  claimed.'  In 
another  class  of  cases,  similar  to  those  last  mentioned,  but 
where  the  right  to  interest  is  less  obvious,  and  in  some  others  • 
where  the  injury  cannot  be  measured  by  any  precise  pecun- 
iary standard,  interest  is  allowable  under  the  advice  of  the 
court  in  the  discretion  of  the  jury.  These  distinctions  will 
be  made  more  manifest,  and  the  authorities  which  recognize 
and  support  them  cited,  when  we  come  to  discuss  particular 
interest  topics,  and  the  law  of  damages  in  connection  with 
particular  subjects. 

§  301 .  Interest  by  the  early  common  law.  By  the  ancient 
common  law  it  was  not  only  unlawful  but  criminal  to  take  any 
kind  of  interest.  As  late  as  the  reigns  of  Henry  VII.,  of  Ed- 
ward VI.,  and  of  Mary,  every  rate  of  interest  was  forbidden 
by  express  statute.* 


1  Hayes  v.  Chicago,  etc  Ry.  Ca,  64 
Iowa,  753 ;  Devlin  v.  Mayor,  60  Hun, 
68 ;  Cutter  v.  Mayor,  92  N.  Y.  166 ; 
Hamilton  t.  Van  Rensselaer,  48  id. 
244.  See  Southern  C.  R  Co.  v.  Mora- 
via, ^1  Barb.  181 ;  Consequa  v.  Fan- 
ning, 8  Johns.  Ch.  587 ;  Gillespie  v. 
Mayor,  8  Edw.  512 ;  Jacot  v.  Emmett, 
11  Paige,  142. 

SHeiman  v.  Schroeder,  74  lU.  158; 
McConnel  v.  Thomas,  8  id.  8ia 


>Earl  of  Chesterfield  t.  Jansen.  1 
Wils.  290. 

In  Houghton  v.  Page,  2  N.  H.  42, 
Judge  Woodbury  says:  **To  take  it 
(interest)  was  also  in  foro  conscientice 
punished  as  a  crime,  and  not  only 
subjected  the  offender  to  the  for- 
feiture of  aU  his  estate,  but  in  the 
*  Mirror  of  Justice,'  191  and  248^  one 
of  the  first  English  law-books  ex- 
tant»  it  is  lamented,  as  '  an  abusioa 
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§302.  Interest  In    England  legalized  by  statutes*    In 

1545  the  statute  of  37  Henry  VIII.  was  passed.  Tbe  pream- 
ble shows  that  interest  was  still  illegal  and  criminal,  but  the 
act  gave  a  negative  sanction  to  it  by  providing  that  "  none 
shall  take  for  the  loan  of  any  money  or  commodity  above 
the  rate  of  ten  pounds  for  one  hundred  pounds  for  one  whole 
year."  It  is  said  that  the  first  legal  interest  was  taken  in 
England  under  this  statute.  The  rate  was  subsequently,  in 
Queen  Anne's  time,  reduced  to  five  per  cent.*  And  in  the 
reign  of  William  IV.,  and  by  various  statutes  of  Victoria,  in-^ 
[636]  terest  has  been  directly  and  affirmatively  provided  for. 
The  existing  statutes  repealed  the  law  against  usury;  and 
parties  are  at  liberty  to  contract  for  any  rate  of  interest.* 

§  303.  Interest  at  common  law  in  America.  There  are 
some  cases  in  which  judges  have  declared  interest  to  be  of 
statutory  creation.'  But  the  general  course  of  judicial  decis- 
ion and  legislation  in  this  country  assumes  the  validity  of 

of  the  common  law/  that  the  of-  ScotlaDd,  and  Great  Britain  and  Ire- 
fender  was  not  likewise  deprived  of  land,  mentioned  in  the  schedule 
christian  burial.*'  After  referring  to  hereto,  and  all  existing  laws  against 
the  prohibitory  statutes  in  England,  usury,  shaU  be  repealed.  2.  Pro- 
lie  remarks:  ''It  therefore  follows  vided  always,  that  nothing  herein 
that  if  the  common  law  of  England  contained  shall  prejudice  or  affect 
concerning  interest  should  be  the  rights  or  remedies  of  any  person, 
adopted,  we  must  hold  void  all  con-  or  diminish  or  alter  the  liabilities  of 
tracts  for  any  quantity  of  interest,  any  person  in  respect  to  any  act  done 
however  small  and  reasonable.  But  previously  to  the  passing  of  this  act^ 
in  this  enlightened  age  such  a  rule  Z,  Where  interest  is  now  payable  on 
could  no  more  be  tolerated  than  the  any  contract,  express  or  implied,  for 
absurd  principles  of  the  common  payment  of  the  legal  or  current  rate 
law  concerning  witchcraft  and  of  interest^  or  where  upon  any  debt 
heresy.*'  or  sum  of  mondy  interest  is  now 
1 12  Anne,  St  3,  ch.  10.  payable  by  any  rule  of  law,  tlie  same 
2 17-18  Victoria,  ch.  90  (August  rate  of  interest  shall  be  recoverable 
10,  1854):  "Whereas,  it  is  expedient  as  if  this  act  had  not  been  passed, 
to  repeal  the  laws  at  present  in  force  4.  Provided  always,  that  nothing: 
relating  to  usury :  Be  it  enacted  by  herein  contained  shall  extend  or  be 
the  queen^s  most  excellent  majesty,  construed  to  extend  to  repeal  or  af- 
by  and  with  the  advice  and  consent  feet  any  statute  relating  to  pawn- 
of  the  lords  spiritual  and  temporal,  brokers ;  but  that  all  laws  touching 
and  the  commons,  in  this  present  and  concerning  pawnbrokers  shall 
parliament  assembled,  and  by  author-  remain  in  full  force  and  effect  to  all 
ity  of  the  same,  as  follows :  1.  Tlie  intents  and  purposes  whatsoever  a& 
several  acts  and  parts  of  acts  made  if  this  act  had  not  been  passed.** 
in  the  parliaments  of  England  and  'Closev.  Fields,  2 Texas,  282;  Isaacs 
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contracts  for  interest  without  statatory  sanction  and  the  legal 
obligation  to  pay  it  in  many  cases  not  provided  for  either  by 
contract  or  statute.*  That  the  law  recognizes  the  use  of  money 
as  valuable  is  placed  beyond  question  by  the  allowance  [537] 
of  interest  as  damages  for  its  detention  when  the  debtor  is  in 
default  or  guilty  of  fraud.  Interest  is  now  universally  treated 
as  a  legitimate  consideration  for  the  use  of  money.  To  take 
it  is  deemed  morally  as  well  as  legally  just  in  the  general 
commerce  of  the  world ;  and  not  only  where  private  interests 
may  be  subserved  by  credit,  but  also  in  those  public  exigencies 
which  induce  states  and  nations  to  become  borrowers.  Stat- 
utes generally  exist  providing  what  shall  be  the  rate  whervit 
is  not  fixed  by  agreement,  and  in  many  states  a  maximum 
rate  is  established  beyond  which  interest  is  expressly  or  im- 
pliedly prohibited.  In  some  states  the  consequences  of  tran- 
scending this  limit  are  prescribed ;  these  are  various. 

§  304.  Agreements  for  interest.  There  is  no  difference  in 
principle  between  agreements  to  pay  for  the  use  of  money 
and  those  to  make  compensation  for  anything  else  that  is 
valuable.  And,  as  a  general  rule,  contracts  are  valid  and  will 
be  enforced  although  there  is  a  great  disproportion  between 
the  burden  of  the  undertaking  on  one  side  and  the  value  of 
the  consideration  for  it  furnished  on  the  other.  The  theory 
of  the  law  is,  and  its  practical  operation  is  consistent  there- 
with, that  a  small  consideration  will  support  an  onerous  agree- 
ment. The  comparative  benefit  to  be  derived  from  the  mutual 
considerations,  executed  or  executory,  which  are  technically 
valuable  in  character  are  not  weighed.  It  is  enough  that  a 
valuable  consideration  exists ;  its  adequacy  is  not  an  element 
in  determining  whether  or  not  an  agreement  founded  upon  it 

v.  McAndrew,  1  MoDt  487;  Eastin  and  performed  it    He  paid  all  the 

V.  Vandom,  Walk.  (Misa)  314 ;  Haraer  expenses  out  of  his  own  f und&    That 

V.  E[irkwood,  25  Miss.  95.  contract  was  drawn  hy  defendant,  of 

1  Toung  T.  Godbe,  15  Wall.  562 ;  whom  the  plaintiff  claimed  damages 
Parmelee  v.  Lawrence,  48  IlL  881 ;  for  not  paying  his  share  of  the  ex- 
Davis  v.  Greely,  1  CaL  422.  pense  as  the  building  advanced.  The 

In  Toung  t.  Polack,  8  Cal.  208,  the  court  decreed  that  he  should  pay  his 

plaintiff  and  defendant  had  a  joint  contribution  of  one-half,  with  three 

lease  for  improving   certain   prop-  per  cent   interest   per   month,  the 

erty';  plaintiff,  with  consent  of  de-  current  rate,  and   the   decree  was 

fendant,  made  a  contract  in  his  own  affirmed, 
name  for  making  the  improvement 
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is  valid.  A  few  examples  of  unconscionable  bargains  are  to 
be  found  in  the  books, —  examples  of  contracts  so  immensely 
unequal,  and,  if  held  valid,  so  certain  to  be  disastrous  to  one 
party,  that  on  the  ground  of  being  unconscionable  they  were 
held  not  obligatory.  Still,  it  is  an  axiom  of  the  law  of  con- 
tracts that  mere  inadequacy  of  consideration  is  no  defense. 

The  compensation,  however,  for  the  use  of  money  or  for  its 
detention,  there  being  always  a  customary  or  legal  rate,  is 
susceptible  of  precise  measurement.  Therefore,  contracts  for 
a  higher  rate,  though  intended  to  have  effect  only  after  the 
principal  sum  is  due  and  to  measure  the  damages  for  delaying 
[538]  its  payment,  are  liable  to  be  treated  in  respect  to  the 
interest  they  provide  for  as  contracts  for  penalties.^ 

But  when  parties  are  authorized  by  statute  to  contract  for 
more  than  the  ordinary  legal  rate  of  interest,  either  with  or 
without  restriction,  such  contracts  are  permitted  to  have  a 
more  liberal  effect.  A  contract  to  pay  interest  at  a  given 
rate  while  the  debtor  has  a  right  for  a  definite  period  to  the 
use  of  the  principal  is  different  in  its  nature  and  incidents 
from  a  contract  to  pay  interest  after  that  right  has  expired ; 
in  the  one  case  it  is  the  price  of  a  rightful  use  and  possession 
of  the  money ;  in  the  other  it  is  a  liquidation  of  the  damages 
for  detaining  it  without  right ;  in  the  former  case  the  contract 
creates  the  law ;  in  the  latter  interest  as  damages  is  imposed 
by  law,  though  the  rate  may  be  regulated  by  agreement.  In 
the  computation  of  interest,  however,  beginning  before  and 
continuing  after  maturity  of  the  debt,  no  rest  is  to  be  made 
at  maturity  or  at  the  commencement  of  the  suit,  but  the  in- 
terest is  to  be  computed  continuously  from  the  time  when  it 
commences  to  the  settlement,  judgment  or  decree.' 

Where  there  is  an  agreement  for  the  payment  of  money  at 
a  future  day,  and  it  contains  or  is  accompanied  with  an  ex- 
press promise  to  pay  interest  from  date  to  the  time  specified 
for  payment,  the  law  is  settled  that  interest  is  chargeable  after- 
wards if  the  principal  remains  unpaid,  although  the  contract 
is  silent  in  regard  to  interest  after  maturity.  This  results  from 

1  Mosby  T.  Taylor,   Gilmer  (Va),  *  Lamprey  v.  Mason,  148  Mass.  231 ; 

172 ;  Taul  v.  Everet,  4  J.  J.  Marsh.  Barker  v.  International  Bank,  80  III. 

10;  Gould  V.  Bishop  HiU  Colony,  85  96;  Brewster  v.  Wakefield,  1  Minn. 

IlL  824.  862 ;  Folsom  v.  Plumer,  43  N.  H.  469. 
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the  general  principle  that  all  contracts  to  pay  money  give  a 
right  to  interest  from  the  time  the  principal  ought  to  be  paid.^ 
It  can  make  no  diflPerence  with  the  application  of  this  princi- 
ple that  the  contract  contains  an  express  stipulation  for  inter- 
est until  the  day  fixed  for  payment,  for  that  is  not  in-  [539] 
consistent  with  the  implication  that  if  not  paid  on  that  day 
interest  is  to  be  paid  afterwards ;  since  without  such  express 
stipulation  no  interest  could  accrue  until  a  default  of  payment. 
The  maxim  expreaaumfdoii  cessare  taciturn  does  not  apply ,^  for 
the  contract  does  not  speak  to  the  particular  case.' 

Contracts  relating  to  interest  have  not  been  enforced  with 
uniform  construction  and  effect.  The  English  and  American 
courts  have  not  entirely  harmonized ;  and  there  is  a  diversity 
in  the  decisions  of  the  latter.  For  the  purpose  of  showing 
more  clearly  and  in  detail  the  distinctions  which  have  been 
made  and  the  conflict  of  judicial  decisions,  the  classification  of 
subjects  in  the  following  sections  has  been  adopted  as  con- 
venient and  sufficiently  comprehensive. 

Section  1. 

OENERAL  promise  TO  PAY  MONEY   "wiTH  INTEREST." 

§  305.  It  Is  liberally  eonstrned.  Under  the  first  point  it 
is  to  be  observed  that  such  contracts,  in  common  with  all 
others,  are  to  have  a  reasonable  construction  with  a  view  to 
carrying  out  the  actual  lawful  intention  of  the  parties.  The 
construction  as  to  sureties  will  be  strict.*    It  is  liberal  in  re- 

1  Boddam  y.  Riley,  2  Bro.  Gh.  2 ;  Cotton  MaDuf.  Ca  v.  LoweU  Machine 

WiliiamB  t.  Sherman,  7  Wend.  109;  Shops,  86  Ky.  66a 

Ten  Eyck  v.  Honghtaling,  13  How.  ^  See  Spaulding  v.  Lord,  19  Wis. 

Pr.  523;  Cartmill  v.  Brown,  1  A.  K  68a 

Marsh.  576;  Van  Rensselaer  v.Jewett,  'Thomdike   t.    United   States,   2 

2  N.  Y.  185 ;  Hunt  v.  Jucks,  1  Hay  w.  Mason,  1. 

199 ;  McKinley  v.  Blackledge,  2  Hayw.  *  Bowery  Savings  Bank  t.  Clinton, 

28;  Knickerbocker  Ins.  Ca  v.  Gould,  2  Sandf.  lia    The  bond  of  J.  to  the 

80  111.  888 ;  Purdy  v.  Phillips,  11  N.  T.  plaintiffs  bore  interest  at  six  percent 

406 ;  Farquhar  v.  Morris,  7  T.  R.  124 ;  C.  indorsed  a  covenant  binding  him- 

Wenman  v.   Mohawk    Ins.  Co.,    18  self  to  them  for  "an  additional  one 

Wend.  267 ;    Robinson  v.  Bland,  2  per  cent  per  annum  interest,  making 

Burr.   1077 ;  Chapin  v.    Murphy,    5  in  all  seven  per  cent  per  annum  on 

Mimi.274;  West  Republic  Mining  Ca  the  principal  secured  by  the  bond, 

▼.  Jones,  108  Pa.  St  55 ;  Henderson  until  the  principal  should  be  paid ; 
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[540]  spect  to  these  ordinary  short  hand  expressions  by  which 
interest  is  commonly  stipulated  for  orally,  and  which  fre- 
quently find  their  way  into  written  promises.  Contracts  for 
interest  at  a  given  rate  per  cent,  will  be  treated  as  contracts 
for  that  rate  per  annum,^  and  even  an  abbreviation  like  "  in- 

the  interest  to  be  paid  at  the  time  and  enforce  the  rigid  rule  of  liability 
in  the  manner  mentioned  in  the  therefor,  it  is  pertinent  to  answer 
bond ;  it  was  held  that  C.  was  not  that  by  strict  legal  rules  interest  as 
Ijound  to  pay  seven  per  cent  interest  such  cannot  be  recovered  after  de- 
but only  one  per  cent  on  the  amount  fault  in  the  payment  of  the  principal ; 
of  the  bond ;  that  he  was  bound  to  and  that  such  interest  is  not  there- 
pay  one  per  cent  until  the  bond  was  fore  within  the  language  of  the  con- 
paid  off."  tract    We  do  not  place  the  decision 

In  Hamilton  y.  Van  Rensselaer,  43  upon  this  narrow  ground,  but  prefer 

Barb.  117 ;  S.  C,  28  How.  Pr.  192,  it  to  rest  it  upon  the  proposition  that  by 

was  held  that  a  surety  who  guaran-  the  plain,  ordinary  meaning  of.  the 

ties  the  payment  of  the  interest  on  a  language  used  in  the  contract,  when 

money  bond  not  bearing  interest  by  applied  to  tlie  facts  existing  at  the 

its  terms  is  liable  for  interest  accru-  time  it  was  made,  the  interest  recoT- 

ing  after  the  bond  becomes  due.  erable  after  the  principal  became  due, 

In  Hamilton  v.  Van  Rensselaer,  48  whether  it  is  regarded  as  interest 
N.  Y.  244,  the  defendant  guarantied  upon  a  con  tinning  con  tract  or  as  dam- 
"  the  punctual  payment  of  the  inter-  ages  for  its  non-performance,  was  not 
est "  upon  a  bond  payable  in  six  in  the  contemplation  of  the  parties  at 
years  and  six  months  from  dat.e,  with  the  time,  and  was  not  the  interest 
interest  semi-annually.  It  was  held  specified  and  provided  for  in  the  de- 
that  the  guaranty  only  extended  to  fendanfs  contract  The  construction 
the  interest  falling  due  before  the  contended  for  by  the  plaintiff  might 
time  of  the  payment  of  the  principal ;  render  the  contract  as  burdensome  as 
and  that  after  the  principal  sum  has  if  it  had  been  a  guaranty  of  the  pay- 
fallen  due,  interest  is  payable  not  by  racnt  of  the  principal  itself.  The  de- 
the  original  terms  of  the  agreement,  fendant  might  never  be  able  to  die- 
but  as  damages  for  its  breach,  charge  the  obligation  except  by  the 
Church,  C.  J.,  said :  "  He  (the  guar-  payment  of  the  principal,  and  in  that 
antor)  neither  agreed  to  pay  the  prin-  case  the  result  would  be  to  compel 
cipal  nor  to  be  liable  for  the  conso-  him  substantially  to  perform  a  con- 
quences  of  its  non-payment  The  tract  which  it  is  conceded  he  never 
intent  of  the  defendant  ascertained  entered  into." 
by  legal  rules,  was  to  agree  to  pay  *  Thompson  v.  Hoagland,  65  111.  810. 
the  interest  expressly  provided  for  in  "  Annual  interest "  means  interest 
the  bond  only ;  but  when  the  plaint-  payable  annually.  Kurz  v.  Suppiger, 
iff  urges  that  the  defendant  has  em-  18  111.  App.  680.  If  a  note  is  silent  as 
ployed  general  words  guarantying  to  interest  and  is  described  in  a  mortr 
the  payment  of  interest  upon  the  gage  contemporaneously  executed  as 
bond  without  limitation,  and  that  collateral  security  as  bearing  l^ter- 
these  words  include  words  after  as  est  the  description  will  be  ioaported 
well  as  before  default  and  claims  to  into  the  note.    Prichard  v.  Mil^^i  ^ 
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terest  at  ten  per  oen "  has  received  the  same  construction.* 
So  an  agreement  to  pay  a  given  per  cent,  has  been  construed 
as  though  it  were  an  agreement  in  terms  to  pay  interest  at 
that  per  cent.' 

§  306.  Law  or  custom  fixes  the  rate.  If  the  prom-  [541] 
ise  is  to  pay  interest  simply  the  law  supplies  the  rate  if  one  is 
fixed  by  statute,  for  parties  are  supposed  to  contract.in  that 
general  way  with  reference  to  the  law.'  Where  no  rate  is  es- 
tablished by  statute  it  is  assumed  that  in  making  and  accept- 
ing a  promise  for  interest  generally  the  parties  have  in  view  the 
rate  which  is  customary  where  the  contract  is  made  and  to  be 
executed.  That  rate  will  govern  in  respect  to  liquidated  debts 
on  which  the  law  permits  interest  to  be  recovered  by  damages 
for  delay  of  payment  after  they  are  due.* 

§  307.  Legal  or  stipulated  rate  applies  from  date.  A 
promise  to  pay  interest  on  money  payable  at  a  future  day 
will  be  construed  as  an  agreement  to  pay  it  before,  rather  than 

Ala.  500l    a  testator  two  years  after  In  Patterson  v.  McNeely,  16  Ohio 

he  had  compromised  with  his  cred-  SL  848,  the  action  was  upon  a  prom- 

itors  and  nine  years  after  he  had  issory  note  made  payable  one  year 

failed  in  business  made  his  will  ex-  after  date,  and  which  contained  this 

pressing  "that  the  balance  due  my  clause:  "the  above  to  be  at  ten  per 

old   creditors   whose    claims    were  cent  annually."    It  was  held  that 

compromised  be  paid  in  full"     This  the  word  "  annually  '*  should  be  un- 

was  construed  to  provide  for  interest  derstood  as  relating  to  and  defining 

on  the  unpaid  principal    Sinclair's  the  rate  of  interest,  and  as  equivalent 

Appeal  116  ^^  St.  816.  to  the  words  per  annum ;  it  did  not 

1  Gramer  v.  Joder,  65  HI  814.    See  bind  the  debtor  for  the  annual  pay- 
Strickland  V.  Holbrook,  75  Cal  26a  ment  of  interest.     English  v.  Smock, 

*  Davis  v.  Rider,  53  HI  416 ;  Higley  34  Ind.  115.    But  see  Kurz  v.  Sup- 

V.  Newell  28  Iowa,  516.     But  see  piger,  18  HI.  App.  630. 

Griffith  V.  Furry,  80  III  251,     The  The  omission  of  the  words  "  with 

suit  was  on  a  note  in  these  words :  interest  *'   from   a   note  which  ex- 

'*  One  day  after  date,  we  promise  to  pressed  that  "  five  years  from  date 

pay   Daniel   Furry,  or   order,  four  at  the  rate  of  six  one-half  per  cent 

hundred  and  fifty-six  and    ^Vo  <iol-  P®*"  ann"™,  payable  semi-annually," 

lars,  value  received,  ten  per  cent"  was   taken  to   be  a  clerical  error. 

It  was  held  that  the  words  **  ten  per  Marston  t.  Bigelow,  150  Mass.  45. 

cent"  in  their  connection  were  with-  •  Prevo  v.  Lathrop,  2  III  305 ;  Clay 

out  meaning.     The  note  being  de-  t.  Drake,  Minor  ( Ala.X  164 ;  Everett 

scribed  in  the  declaration  as  a  note  t.  Dilley,  89  Kan..  78;    O'Brien    v. 

bearing  ten  per  cent  interest  it  was  Young,  95  N.  Y.  428 ;  Genet  v.  Kis- 

rejected  when  offered  in  evidence  on  sam,  58  N.  Y.  Super.  Ct  48. 

the  ground  of  variancei  ^  Young  v.  Godbe,  15  Wall  562. 
Vol.  I— 41 
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exclusively  after,  maturity.^  Statutes  exist  in  England  and  in 
raany  states  of  the  Union  authorizing  parties  to  contract  for 
a  greater  than  the  legal  rate  which  is  applied  in  the  absence 
of  any  agreement  on  money  due.  "When  agreements  of  this 
kind,  or  for  less  than  the  legal  rate,  are  made  in  general  terms, 
not  specifying  when  the  stipulated  rate  shall  commence,  or 
how  long  it  shall  continue,  and  the  principal  is  payable  at  a 
future  day,  the  promise  is  uniformly  held  to  apply  from  date 
to  maturit}^ ;  *  but  whether  it  shall  continue  afterwards  to  op- 
erate, if  the  principal  remain  unpaid,  the  adjudications  are  not 
harmonious.  Some  cases  hold  that  the  contract  operates  ex 
vigore  only  until  the  debt  by  the  agreement  becomes  due,  and 
[542]  that  if  it  be  not  then  paid  the  contract  has  no  longer 
any  effect  whatever  to  govern  the  rate;  and  the  damages  for 
detention  afterwards  are  limited  to  the  ordinary  legal  rate  of 
interest;  other  cases  hold  the  contract  rate  to  \i^  prima  facie 
the  rate  after  maturity,  but  subject  to  be  put  aside  by  con- 
sideration of  whether  it  be  a  reasonable  rate,  or  there  is  a  mut- 
ual intention  to  continue  it;  and  a  third  class  that  the  con- 
tract operates  by  its  own  vigor  after  the  rate  commences 
until  the  debt  is  paid  or  merged  in  a  judgment  or  decree. 

§  308.  Whether  same  rate  will  apply  after  debt  due.  If 
the  stipulated  rate  is  less  than  the  legal,  and  the  principal  is 
made  payable  at  a  distant  day,  so  that  it  is  obvious  from  this 
circumstance,  or  from  this  and  others,  that  the  time  of  credit 
expressly  given  is  the  whole  time  of  forbearance  mutually 
intended,  the  creditor  would  seem,  in  reason,  entitled  on  the 
expiration  of  that  period  to  receive  the  principal,  or  have  that 
rate  of  interest  afterwards  which  the  law  gives  generally  upon 
default  in  the  payment  of  money.  This  would  appear  more 
especially  his  right  if  he  with  reasonable  promptness  asserts 
his  claim  to  the  money  by  actual  demand  or  resorts  to  legal 
measures  for  its  collection.  But  silence  and  inaction  after  the 
maturity  of  the  debt  might  imply  acquiescence  in  the  debtor's 
retention  of  the  money  and  justify  the  inference  that  the 

1  ConnenB  t.  Holland,  118  Mass.  50 ;  1  J.  J.  Marsh.  51 ;  Ely  t.  Wither- 
Dewey  v.  Bowmtan,  8  Cal.  145 ;  Hack-  spoon,  2  Ala.  181 ;  GampbeU  P.  P.  & 
enberry  t.  Shaw,  11  Ind.  892;  Pitt-  M.  Ca  v.  Jones,  79  Ala.  475;  Ken- 
man  V.  Barret,  84  Mo.  84 ;  Ayres  t.  nedy  v.  Nash,  1  Starkie,  152. 
Hayes,  18  Ma  252 ;  Winn  v.  Young»  >  See  authorities  last  cited. 
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creditor  is  satisfied  to  prolong  the  credit  on  the  original  terms. 
A  prompt  demand,  however,  or  notice  that  such  is  not  his  in- 
tention, or  any  conduct  which  negatives  acquiescence  in  the 
delay  of  payment  on  the  terms  which  governed  before  the  debt 
was  due,  will  prevent  the  old  rate  being  extended  by  implica- 
tion from  extraneous  facts,  or  otherwise  than  by  necessary 
legal  construction.  Where  a  mortgagee  contracted  to  receive 
a  rate  of  interest  less  than  the  legal  rate  during  the  time  of 
credit  agreed  upon  it  was  held  that  if  he  suffers  the  mortgagor 
to  remain  in  possession  after  the  mortgage  money  becomes 
due,  an  understanding  of  the  parties  will  be  presumed  that  the 
interest  shall  continue  at  the  same  rate  until  the  mortgagee 
thinks  proper  to  demand  payment ;  but  that  no  such  presump- 
tion can  be  raised  where  the  mortgagee  attempts  to  foreclose 
bis  mortgage  or  takes  possession  of  the  mortgaged  premises 
on  the  supposition  that  he  has  actually  acquired  the  [543] 
equity  of  redemption  as  a  substitute  for  his  debt.*  Two  other 
equity  cases  in  New  York  seem  to  hold  the  rate  to  be  the 
same  absolutely  after  maturity  as  before  by  virtue  of  the  con- 
tract fixing  it.^  In  both  of  these  the  rate  was  less  than  the 
legal  rate.  In.  the  latter  the  vice-chancellor  decided  that  the 
creditor  was  not  entitled  to  the  legal  rate  after  maturity 
though  the  debtor  had  regularly  paid  interest  at  that  rate  for 
over  six  years  after  the  debt  became  due.  Such  payments 
were  held  not  to  be  evidence  of  a  continuing  agreement  to 
pay  more  than  the  rate  specified  in  the  bond  as  the  rate  before 
maturity.  Later  cases  have  been  decided  at  law  in  the  same 
manner ; '  though  the  latest  expression  of  the  court  of  appeals 
assumes  the  rule  to  be  settled  to  the  contrary.^  In  a  late  case 
it  was  held  that  the  right  to  the  same  rate  after  maturity 

1  BeU  T.  Mayor,  10  Paige,  49.  See  tract  rate  until  the  discharge  of  the 
Lawrence  v.  Trustees,  2  Denio^  677.  obligation,  the  legal  rate  wiU  govern, 

2  Miller  v.  Burroughs,  4  Johns.  Gh.  and  that  this  is  according  to  the 
486;  New  York  Lb  Ins.  &  T.  Co.  v.  weight  of  authority  in  that  state. 
Manning,  8  Sandf.  Ch.  58.  Earl,  J.,  refers  to  Macomber  v.  Dun- 

'Andrews  t.  Keeler,  19  Hun,  87;  ham,  8  Wend.  650;  United  States 

Association    v.  Eagleson,   60   How.  Bank  v.  Chapin,  9  id.  471 ;  Hamilton 

Pr.  9.  V.  Van  Rensselaer,  48  N.  Y.    244; 

4  It    is    assumed   in    O'Brien    t.  Hitter  v.  Phillips,  58  id.  586 ;  Southern 

Young,  95  N.  Y.  428,  that,  in  the  ab-  Q  R  Ck>.  t.  Moravia,  61  Barb.  180. 
sence  of  a  stipulation  to  pay  the  con- 
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which  was  fixed  by  contract  before  is  a  contract  right  which 
cannot  be  impaired  by  subsequent  legislation.*  In  a  case  in 
Illinois  ^  there  was  a  stipulation  for  "  five  per  cent,  per  month 
as  damages  from  maturity."  The  payee,  from  time  to  time 
after  maturity,  accepted  interest  at  ten  per  cent,  per  annum 
until  the  death  of  the  maker.  It  was  held  that  such  accept- 
ance of  interest  evidenced  an  agreement  to  substitute  ten 
pep  cent,  per  year  in  place  of  five  per  cent,  per  month,  and 
was  a  waiver  of  the  higher  rate.  In  a  Pennsylvania  case '  it  was 
held  that  a  note  payable  at  a  future  day  with  three  per  cent, 
interest  from  date  carried  that  rate  till  the  day  of  payment 
fixed  in  the  contract,  and  after  that  legal  interest.  A  similar 
rule  was  laid  down  in  South  Carolina.* 
[544]  §  309.  Same  subject.  A  contract  for  the  payment 
of  money  at  a  definite  future  time,  with  a  stipulation  for  in- 
terest at  a  specified  rate,  stands,  if  not  performed  after  the 
date  fixed  for  the  payment  of  the  principal,  simply  as  a  chose 
in  action.  It  has  then  no  future ;  the  time  has  elapsed  for 
performance;  there  remains  but  a  right  of  action  for  damages. 
There  is  no  continuing  contract  to  pay  interest  in  any  other 
sense  than  there  is  to  pay  the  principal.  The  promise  was,  as 
to  both,  to  pay  at  a  day  which  is  past.  If  the  principal  had 
been  loaned  for  a  term  of  years  with  an  agreement  to  pay 
interest  semi-annually,  this  agreement,  while  it  runs,  would 
impose  the  duty  to  pay  interest  only  at  those  half-yearly 
periods.  But  no  periodicity  would  be  recognized  in  the  obli- 
gation to  pay  interest  after  the  maturity  of  the  debt.*  In  a 
suit  brought  three  months  after  that  date  there  can  be  no 
doubt  that  the  creditor  would  be  entitled  to  a  computation  of 
interest  for  that  time,  or  for  any  time,  to  the  day  of  obtain- 

1  Association  y.  Eagleson,  60  How.  count  at  a  prescribed  rate  on  instru- 

Pr.  9.    See  Morrisania  Savings  Bank  ments  having  less  than  twelve  months 

V.  Bauer,  8  N.  Y.  L.  BuIL  102 ;  Tay-  to  run  does  not  establish  a  rule  as  to 

lor  V.  Wing,  84  N.  Y.  471.  the  rate  of  interest.    Ghambliss  v. 

3  Bradford  v.  Hoiles,  66  111.  617.  Robertson,  23  Miss.  802 ;  United  States 
>  Ludwick  V.  Huntzinger,  6  W.  &  Bank  v.  Chapin,  9  Wend.  471.    See 

S.  51.  Tuffli  V.  Ohio  Life  Ins.  &  T.  Co.,  2 

4  Langston  t.  South  Carolina  R.    Disney,  121. 

Ca,  2  S.  C.  248.  «  But  see  O'Neall  ▼•  Bookman,  9 

A  clause  in  a  bank  charter  giving    Rich.  L.  SOt 
the  corporation  power  to  make  dis- 
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ing  judgment  or  decree.^  The  creditor's  claim  for  such  inter- 
est could  not  be  defeated  by  the  argument  that  the  interest 
contract  continues  by  implication  until  payment  of  the  debt, 
and  by  such  contract  the  debtor  is  bound  to  pay  only  once  in 
six  months.  Such  an  argument  would  be  entitled  to  prevail 
if  the  interest  contract  were  a  continuing  one  —  if  by  [545] 
its  own  prolonged  operation  and  effect  it  absolutely  regulated 
the  interest  after  as  it  did  hefore  the  debt  was  due. 

Parties  may  by  agreement  liquidate  damages  to  be  paid  in 
case  of  a  future  breach  of  contract;  and  may  in  like  manner 
and  upon  the  same  principle  fix  the  rate  of  interest  within 
reasonable  limits  to  be  paid  after  the  debt  is  due.^  But  an 
agreement  in  general  terms  to  pay  interest  on  a  time  debt  is 
primarily  for  the  same  time  as  the  agreement  for  the  pay- 
ment of  the  principal.  The  intention  of  the  parties  is  to  be 
ascertained  from  its  language,  and  thus  ascertained,  the  debtor 
intends  to  pay,  and  the  creditor  to  receive  the  debt,  consisting 
of  principal  and  agreed  interest,  on  the  day  fixed  for  such 
payment.  To  put  any  other  construction  on  the  agreement  is 
to  infer  bad  faith,  or  that  the  parties  do  not  intend  what  they 
clearly  say.  Strictly,  therefore,  such  an  agreement  does  not 
operate  beyond  the  pay  day.  Whatever  influence  it  has  in 
determining  the  interest  afterwards  is  secondary  and  pro- 
bative. 

If  the  debtor  does  not  pay  when  the  debt  is  due,  and  this 
omission  occurs  by  his  default,  the  expectation  that  he  will 
pay  interest  at  the  same  rate  at  least  as  during  the  period  of 
stipulated  credit  is  natural  and  reasonable ;  and  the  existence 
of  a  legal  obligation  to  do  so  is  agreeable  to  the  analogy  of 
other  contracts,  and  by  such  analogy  is  liable  to  be  modified 
by  circumstances.  The  question  of  interest  after  maturity  is 
much  governed  by  the  equity  of  the  case;  circumstances  may 
take  away  the  right  altogether.  Those  which  will  have  this 
effect  will  readily  occur  to  the  professional  mind.  Among 
them  is  a  tender  of  the  debt  which  puts  an  end  to  the  default 
and  stops  interest;'  the  continued  absence  of  the  creditor;*  a 

1  Wheaton  v.  Pike,  9  R  I.  183.  »  Ante,  %  276 ;  post,  %  38a 

2  See  Palmer  v.  Leffler,  18  Iowa,       *  Du  BeUoiz  v.  Waterpark,  1  D.  & 
125 ;  Taylor  v.  Meek,  4  Blackf .  88a        B.  848,  n. 
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state  of  war  which  places  the  debtor  and  creditor  in  the  rela- 
tion of  alien  enemies  to  each  other's  government.^ 

So  the  rate  of  interest  which  was  obligatory  by  agreement 
during  the  life  of  the  contract  may  be  so  low  or  so  high  as  to 
negative  the  intention,  when  the  contract  was  made,  or  dar- 
[546]  ing  the  default,  that  it  should  continue  after  the  con- 
tract has  expired ;  and  that  circumstance  may  influence  the 
court  to  reject  the  rate  so  agreed  on  as  a  rule  in  determining 
[547]  the  interest  to  be  allowed  as  damages.^    To  the  rate 

*  Mease  t.  Stevens,  CJoxe  (N.  J.  L.),  in  force  provided  'that  any  rate  of 
483 ;  Bean  v.  Chapman,  63  Ala.  68.        interest  or  premium  for  the  loan  «)r 

The  rate  of  interest  stipulated  for  use  of  money,  wares,  merchandise, 
is  not  affected  by  tiie  payee's  refusal  or  other  commodity,  fairly  and  hana 
to  furnish  the  payor  with  a  state-  ^e  stipulated  and  agreed  ui)on  by 
ment  of  the  amount  due,  no  tender  the  parties  to  such  contract,  ex- 
being  made.  Lamprey  v.  Mason,  148  pressed  in  writing  and  signed  by  the 
Mass.  281.  party  to  be  charged  therewith.,  shall 

*  Henry  v.  Thompson,  Minor  (Ala),  be  legal'  A  majority  of  the  judges 
209.  This  case  is  thus  succinctly  concurred  in  refusing  to  allow  the 
stated  by  Loomis,  J.,  in  Hubbard  v.  stipulated  rates  of  interest,  but  they 
Callahan,  42  Conn.  524:  "The  suit  did  not  agree  as  to  the  grounds  of 
was  for  the  recovery  of  a  large  num-  the  decision.  Judges  Crenshaw  and 
ber  of  notes,  differing  in  their  terms,  Minor  delivered  very  able  dissenting 
and  iio  particular  description  of  opinions  sustaining  the  stipulations 
them  reported ;  but  they  were  re-  for  interest  as  valid  contracts.  The 
duced  to  four  general  classes  in  the  majority  opinions  were  given  by  the 
briefs  of  counsel :  *  Ist  To  pay  the  chief  justice  and  by  Judge  Saffbrd. 
principal  at  a  future  day,  and  if  not  Judges  Ellis  and  Gayle.  concurred 
punctually  paid,  to  pay  the  premium  with  the  chief  justice  in  the  opinion 
or  interest  at  the  rate  expressed  that  the  contract  on  its  face  fails  to 
from  the  date.  2d.  To  pay  the  show  that  the  consideration  was  a 
principal  at  a  future  day,  with  in-  loan.  One  reason  for  giving  such  a 
terest  at  the  rate  expressed  from  the  literal  application  of  the  statute  is 
date  till  paid.  8d.  To  pay  the  prin-  stated  to  be  the  unparalleled  rate  of 
cipal  at  a  future  day,  with  a  distinct  interest  But  in  the  course  of  the 
agreement  to  pay  the  interest,  not  opinion  the  chief  justice  says:  *As 
stating  the  time  from  which  or  till  to  the  second,  third  and  fourth 
which  it  was  to  run.  4th.  To  pay  classes  of  cases  as  arranged  in  the 
the  principal  at  a  future  day,  with  brief  and  arguments  of  counsel,  I 
interest  from  the  maturity  of  the  am  of  opinion  that  if  the  considera- 
note.*  The  rates  of  interest  stipu-  tion  had  been  a  fair  and  bona  fide 
lated  for  were  in  some  cases  one  loan,  the  parties  had  a  right  to  stipu- 
hundred  and  twenty  per  cent  per  late  any  rate  of  interest  without  lim- 
annum;  in  others  sixty  per  cent;  iting  it  to  a  future  day,  or  to  the 
and  the  very  lowest  was  thirty  per  maturity  of  the  note,  provided  the 
cent    The  statute  of  Alabama  then  contract  for  interest  be  absolute  and 
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specified  in  the  contract  the  parties  have  thereby  given  a 
sanction  by  adopting  it  before  maturity;  they  have  admitted  . 
it  to  be  a  fair  compensation  for  the  use  of  the  money.     The 
debtor's  omission  to  pay  the  debt  when  due  should  have  the 

unconditioDaJ.*  Judge  Safford  held  meDt  on  the  day  named  in  the  defeas- 
(in  which  Gayle  also  concurred)  that  ance  to  the  warrant  of  attorney, 
where  the  rates  of  interest  were  ex-  namely,  at  the  rate  of  four  per  cent. 
oi  ultant,  and  there  was  no  time  of  It  was  held,  also,  that  there  is  no  rule 
forbearance  fixed  by  the  contract,  of  law  that  upon  a  contract  for  the 
they  were  not  within  the  statute."  payment  of  money  on  a  certain  day, 
Bell  V.  Mayor,  10  Paige,  49.  with  interest  at  a  fixed  rate  down  to 

Cook  T.  Fowler,  L.  R.  7  H.  lb  Caa.    that  day,  a  further  contract  for  the 
27,  was  an  action  upon  a  warrant  of    continuance  of  the  same  rate  of  in- 
attorney  given  to  secure  the  payment    terest  is  to  be  implied, 
of  £1,880  ''on  the  2d  of  June  next»"       In  Brewster  v.  Wakefield,  22  How. 
with  interest  at  five  per  cent  per    118,  the  supreme  court  of  the  United 
month,  *'  judgment  to  be  entered  up    States  held  that  such  a  contract  is 
forthwith."    The  lord  chancellor  re-    spent  when  the  day  of  payment  ar- 
marked  upon  the  stipulation  for  in-    rives ;  that  there  is  no  stipulation  in 
terest  up  to  a  certain  day,  without    relation  to  interest  after   the  debt 
any  mention  of  subsequent  interest    becomes  due;  and  that  if  the  right 
upon  the  face  of  the  instrument  He    to  interest  depended  altogether  on 
says :  "  No  doubt,  prima  facie,  the    contract,  and  was  not  given  by  law 
rate  of  interest  stipulated  up  to  the    in  such  a  case,  the  creditor  would  be 
time  certain  might  be  taken,  and    entitled  to  no  interest  whatever  after 
generally  would   be  taken,  as   the    the  day  of  payment    The  contract 
measure  of  interest;  but  this  would    being  entirely  silent  as  to  interest,  if 
not  be  conclusive.    It  would  be  for    the  notes  be  not  punctually  paid,  the 
tlie  tribunal  to  look  at  all  the  circum-    creditor  is  entitled  to  interest  after 
stances  of  the  caae,  and  to  decide    that  time  by  operation  of  law,  and 
what  was   the   proper   sum  to   be    not  by  any  provision  of  the  contract 
awarded  by  way  of  damages."    The    Therefore  the  intierest  after  maturity 
bouse  of   lords  declined  to  award    should  be  after  the  rate  established 
damages  at  the  rate  of  sixty  per  cent    byf^  law,  where  there  is  no  contract  to 
because  it  was  highly  inequitable,    regulate  it     There  were  two  notes 
The  holder  not  having  entered  up    sued  on,  one  stipulating  interest  at 
judgment,  nor   made   any  definite    the  rate  of  twenty  and  the  other 
claim   against    the   debtor*s   estate    twenty-four  per  cent  per  annum, 
(such  debtor  having  diedX  for  the    Taney,  C.  J.,  said :  ''Nor  is  there  any- 
space  of  four  years  and  upward,  it    thing  in  the  character  of  this  con- 
was  held  that  the  tribunal  before    tract  that  should  induce  the  court  by 
which  the  claim  at  last  came  was    supposed  intendment  of  the  parties, 
justified  in  awarding  by  w^ay  of  dam-    or   doubtful   inferences,  to   extend 
ages  such  a  rate  of  interest  as  the    the  stipulation  for  interest  beyond 

• 

holder  of  the  warrant  of  attorney  the  time  specified  in  the  written  con- 
would  have  been  entitled  to,  accord-  tract  The  law  of  Minnesota  has 
ing  to  the  ordinary  rule  of  the  court  fixed  seven  per  cent  per  annum  as  a 
of  chancery,  had  he  entered  up  judg-  reasonable  and  fair  compensation  for 
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same  effect  to  continue  that  rate  after  maturity,  on  the 
ground  both  of  intention  and  admission  of  its  fairness,  where 
it  exceeds  the  legal  rate,  as  the  silence  and  inaction  of  the 
[648]  creditor  where  the  rate  is  less.^    The  statutory  provis- 

the  use  of  moDey ;  and  where  a  party  8uffei*ed  by  witliholding  it  from  him, 
desires  to  exact  from  the  necessities  and  at  the  same  time  to  prevent  the 
of  a  borrower  more  than  three  times  borrower  from  making  a  profit  by 
as  much  as  the  legislature  deems  the  breach  of  his  contract,  have  reg- 
reasonable  and  just,  he  must  take  ulated  the  damages  for  such  breach 
care  that  the  contract  is  so  written  by  the  usual  rate  of  interest  at  the 
iu  plain  and  unambiguous  terms ;  for  place  where  the  money  is  de- 
with  such  a  claim  he  must  stand  upon  tained  This  though  an  arbitrary 
his  bond."  rule  will  generally  operate  justly  and 

I  Beckwith  v.  Trustees  of  Hartford,  is  much  more  convenient  than  any 
etc  R.  Ck:.,  29  Conn.  268.  A  railroad  other  which  could  be  adopted.  But 
company  issued  bonds,  by  virtue  of  the  usual  rate  of  interest  at  any 
a  statute,  bearing  interest  payable  place  is  itself  as  arbitrary  a  pro- 
semi-annually  at  the  rate  of  seven  vision  of  law  as  the  damages  de- 
per  cent  per  annum ;  the  interest  pendent  upon  it  and  is  by  no  means 
coupons  were  paid  up  to  the  time  uniform.  It  is  not  only  known  to 
when  the  principal  of  the  bonds  fell  differ  in  different  states  and  coun- 
due.  And  the  question  was  sub-  tries,  generally  depending  upon  poa- 
mitted  to  the  court  whether  the  itive  statutes,  but  may  vary  from 
bondholders  were  legally  entitled  to  the  ordinary  or  more  general  rate 
seven  per  cent  interest  or  only  to  by  the  parties  agreeing  upon  a  lesser 
six,  the  legal  rate.  Hinman,  J.,  says :  rate,  or  if  authorized  so  to  do,  as  in 
"  We  are  of  opinion  that  the  plaintiff  the  case  under  consideration,  by 
in  this  case  is  entitled  to  seven  per  their  agreement  upon  a  higher  rate ; 
cent  per  annum  for  the  detention  of  or  there  may  be  a  general  statute 
his  money  after  the  principal  be-  authorizing  a  higher  rate  for  money 
came  due.  Technically  speaking,  it  borrowed  for  some  particular  pur- 
ls no  doubt  true  that  the  sum  recov-  pose,  or  by  a  particular  class  of  per- 
erable  for  such  detention  is  treated  sons  or  corporations;  •  .  .  and 
as  damages  for  the  breach  of  the  the  different  rates  thus  agreed  upon 
contract  rather  than  interest  for  the  become  the  legal  rates  of  interest  in 
money  loaned,  because,  strictly  respect  to  the  particular  contracts 
speaking,  interest  can  only  be  during  their  existence.  And  the 
claimed  under  a  contract  to  pay  it,  rates  of  interest  thus  established  by 
either  express  or  implied,  and  the  agreement  must  be  presumed  to  be 
express  contract  of  course,  ceased  just  and  equitable  under  the  circum- 
on  the  day  when  the  principal  was  stances ;  that  is,  a  fair  compensation 
to  be  paid,  and  no  implied  contract  in  such  case  for  the  use  of  the  money 
can  be  raised  from  a  total  refusal  to  between  the  parties  during  the  time 
pay  anything.  But  damages  are  re-  the  contract  had  to  run.  Then,  why 
coverable  for  the  breach  of  the  con-  should  we  not  presume,  as  between 
tract ;  and  courts,  in  order  to  give  to  the  same  parties,  that  such  continues 
him  to  whom  the  money  is  due  what  a  fair  compensation  for  its  use  until 
he  fairly  may  be  supposed  to  have    the  contract  is  performed;  as  well 
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ions  enacted  in  many  states  that  judgments  shall  bear  the 
same  rate  of  interest  as  that  expressed  on  the  face  of  the 
contract,  or  the  contract  rate,  is  a  legislative  sanction  [549] 
of  the  same  rate  after  as  before  maturity.^ 

In  some  states  the  rate  stipulated  to  be  paid  during  the 
period  of  credit  has  no  influence  in  determining  the  rate  after- 
wards, but  the  legal  rate  is  uniformly  applied.  This  is  so  in 
Minnesota,*  Kansas,'  Kentucky,*  Maine,*  Alabama,'  Maryland,^ 
Arkansas,'  Rhode  Island,'  South  Carolina,*'  Georgia  (according 
to  the  understanding  of  the  judge  of  the  federal  circuit  court)," 
California  by  virtue  of  the  code,"  and  formerly  in  Indiana." 
The  same  principle  is  held  by  the  supreme  court  of  the  United 
States,**  where  the  question  does  not  come  before  it  from  a 

after  as  before  the  day  when  the  ^  Brown  y.  HardcasUe,  63  Md.  484. 

principal  was  to  be  paid;  and  thus  ^ Newton  v.  Kennedy, 31  Ark. 636; 

permit  the  rate  of  interest  agreed  Woodruff  v.  Webb,  82  id.  612 ;  Petti- 

upon  to  control  the  damages  to  be  grew  v.  Summers,  id.  671;  Gardner 

paid  for  the  detention  of  the  money,  t.  Bamett»  86  id.  476. 

as  well  as  the  interest  for  its  use.  ^Pearce  v.  Hennessy,  10  R  L  228. 

There  is  no  equity  in  favor  of  one  ^^^Langston  v.  South  Carolina  R.  Ca, 

rate  of  interest  rather  than  another,  2  S.  C.  248 ;  Maner  v.  Wilson,  16  id. 

where    they    are    both    legal    and  469 ;  Thatcher  v.  Massey,  20  id.  542 ; 

within    reasonable   limits,  and    the  Bell  v.  Bell,  25  id.  149. 

defendants  ought  not  to  complain  ^^  Sherwood  v.  Moore,  85  Fed.  Rep. 

as  long  as  it  is  in  their  power,  by  109.    But  see  Daniel  ▼.  Gibson,  72 

paying    the    principal,    to    protect  Ga  867 ;  Cauthen  ▼.  Central  Georgia 

theoiselves  from  paying  what  they  Bank,  79  id.  788;  Trippe  v.  Wynne, 

thought  a  reasonable  rate  when  they  76  id.  200. 

borrowed  the  money."  i^Sec.  1917,  Civil  Code;   Nash   v. 

1  Hand  v.  Armstrong,  18  Iowa,  824.  El  Dorado  Ca,  24  Fed.  Rep^  25a  See 

«Talcott  V.  Marston,  8  Minn.  839;  FaUtner  v.  Hendy,  80  Cal  686. 

Mason  v.  Callender,  2  id.  850 ;  Kent  ^>  Bums  v.  Anderson,  68  Ind.  202, 

V.    Bown,    8    id,    847;    Chapin    v.  overruling    Kilgore    v.    Powers,    5 

Murphy,  5  id.  474 ;  Lash  v.  Lambert,  Blackf.  22 ;  Richards  v.  McPherson, 

15  id.  416 ;  Moreland  v.  Lawrence,  28  74  Ind.  158.    Bums  v.  Anderson  is 

id.  84.  overruled  by  Shaw  v.  Rigby,  84  Ind. 

'Robinson  v.  Kinney,  2  Kan.  184;  875. 

Searle  v.  Adams,  8  id.  515.  ^*  Brewster  v;  Wakefield,  22  How. 

*Gray  v.  Briscoe,  6  Bush,  687;  Ril-  118;  Bumishel  v.  Firman,  22  Wall, 

ling  V.  Thompson,  12  id.  810;  White's  170;  Holden  v.  Trust  Ca,  100  F.  S. 

Adm'r  v.  Curd,  86  Ky.  191.  72. 

^Duran  v.  Ayer,  67  Me.  145;  Eaton  If  the  obligation  does  not  specify 

V.  Boissonnault,  id.  540.  the  rate  after  maturity  and  provides 

^Kitohen  v.  Branch  Bank,  14  A1&  that  the  interest  due  before  it  is  pay- 

888L  able  shall  be  added  to  the  principal. 
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state  in  which  the  law  is  settled  to  the  contrary.*  In  several 
of  the  enumerated  states  the  question  is  solved  according  to  the 
intention  of  the  parties.  Thus,  where  the  stipulation  is  for  an 
unusually  low  rate  of  interest,  there  is  no  presumption  that  it 
was  contemplated  to  be  continued  after  maturity,  and  the 
legal  rate  will  govern.'  A  note  payable  one  day  after  date 
with  interest  in  excess  of  the  minimum  legal  rate  bears  the 
stipulated  rate  after  maturity.*  The  expressions  of  the  par- 
ties also  control,  though  they  fall  short  of  being  distinct.^  In 
England  the  stipulated  rate  before  maturity  would  seem  to  be 
prima  facie  the  rate  afterwards,*  but  subject  to  easier  relaxa- 

the  legal  rate  wiU  govern  thereafter,  cided  casea'*    Smith  v.  Smith,  83  & 

EweU  V  DaggB,  108  U.  a  14a  G  210. 

1  Cromwell  V.  County  of  Sac,  96  U.  ^A  note  payable  with  ''ten  per 
S  57,  an  Iowa  case ;  the  conventional  cent  per  annum  from  date,*'  and 
rate  was  continued :  Ohio  v.  Frank,  stipulating  that  if  the  interest  is  not 
108  id.  697 ;  Massachusetts  Benefit  paid  annually  it  shall  become  princi- 
Ass'n  V.  Miles,  187  id.  689.  See  Perry  pal  and  bear  the  same  rate  of  inter- 
V.  Taylor,  1  Utah,  6a  est,  continues  to  carry  the  contract 

2  Brown  v.  Hardcastle,  68  Md.  484.    rate   after   maturity.     Vaughan  v. 
'Capen  v.  Crowell,  66    Me.  282;    Kennan.  38  Ark.  114;  Miller  v.  Hall, 

Paine  V.  Caswell,  88  Me.  80;  Casted  18  &   C.  141.    And  so  with  a  note 

V.  Walker,  40  Ark.  117;  Gray  v.  Bris-  payable  one  day  after  date  ''with 

coe,  6  Bush,  687 ;  Whitens  Adm*r  v.  interest   from  date   at  the  rate  of 

Curd,  86  Ky.  191 ;  Piesler  v.  Piestex,  twelve  per  cent  per  annum,  interest 

22  a  C.  189.  to  be  paid  annually."   Sharpe  v.  Lee^ 

But  a   note  dated    in    February,  14  S  C.  841.    A  note  payable  twelve 

payable   one  day   after  date,  with  months  after    date  **with   interest 

interest  at  one  per  cent  per  month  from   date,  interest  payable  annu- 

from  tlie  first  of  the  preceding  Janu-  ally,"  was  described  in  a  mortgage 

ary,  bears  only  tlie  legal  rate  after  contemporaneously  executed  by  the 

maturity.    "  The  time  named  from  same  person  as  a  note  "  with  interest 

which   the  interest   was   to  run —  thereon  at  the  rate  of  twelve  and 

something  more  than  a  month  be-  a  half  per  cent  per  annum  until 

fore  the  execution   of  the   note  —  paid."    The  language  of  both  instru- 

made  it  possible  to  count  the  interest  ments  indicated  an  indefinite  exteo- 

f or  a  '  month '  without  going  beyond  sion  of   credit  and   interest   at  the 

its  maturity,  and  excluded  the  con-  specified  rate.    Mob|ey  v.  Davega*  1^ 

elusion,  otherwise  necessary,  that  the  S.  C.  7a 

phrase  '  per  month  *  could  not  have       ^  Cook  v.  Fowler,  L.  B.  7  ]3*  of  L 

its  full  effect  without  touching  time  Cas.  27 ;  Keene  v.  Keene,  8  CL.  B.  (N. 

beyond  the  misiturity  of  the  note."  S.)  144;  Morgan  v.  Jones,  8     Exch. 

The  court  remark  that  ''this  may  620. 

look  like  a  small  difference  to  pro-       A   note  conditioned  for  tt^^  P&7' 

duce  such  consequences,  but  we  think  ment  of  the  principal  sum  v^ith  io- 

it  is  founded  on  principle  and  the  de-  terest  **  until  the  repayment  tt^^reof^ 
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tion  and  broader  discretion  conceded  to  the  jury  ^  than  is 
consistent  with  the  rule  established  by  a  preponderance  of 
American  authority,  which  is  believed  to  be  that  the  [550] 
rate  stipulated  for  in  general  terms  before  maturity  will  be 
continued  until  verdict.^    A  mere  change  in  the  form  of  a 

means  until  the  day  fixed  for  pay-  Texas,  877 ;  Bressler  v.  Harris,  19  III. 

ment,  and  is  not  a  contract  to  pay  Appi  480 ;  Joiner  v.  Enos,  28  id.  234 ; 

the  agreed  rate  beyond  that  time.  Thorn  v.  Smith,  71  Wi&  18 ;  Barbour 

In  re  European  Central  Ry.  Co.,  4  Ch.  v.  Tompkins,  81  W.  Va.  410 :  Kohler 

Div.  8a  Se6ExparteFewing8,25id.  v.  Smith,  2  CaL  597;  Beckwith  v. 

899.  Ti-ustees  of  Hartford,  etc.  R  Ca,  29 

Where  the  promise    was  to  pay  Conn.  268;  Adams  v.  Way,  88  id. 

seven  per  cent  so  long  as  the  princi-  419 ;  Hubbard  v.  Callahan,  42  id.  524 

pal  or  any  part  thereof  should  remain  Kilgore   v.    Powers,    5   Blackf.  22 

due,  a  judgment  did  not  merge  the  Gk>rdon  v.  Phelps,  7  J.  J.  Marsh.  619 

contract  in  it  so  as  to  prevent  the  Pate  v.  Gray,  Hemp.  155 ;  Henderson 

creditor  from  recovering  the  differ-  v.  Desha,  id.  281 ;  Spencer  v.  Max- 

ence  between  the  judgment  and  the,  field,  16  Wi&  179 ;  Pruyu  v.  Milwau- 

contract  rate.    Popple  v.  Sylvester,  kee,  18  id.  867 ;  Marietta  Iron  Works 

22  Ch.  Div.  9a  v.  Lottimer,  25  Ohio  St  021 ;  Mon- 

1  Du  BeUoix  v.  Waterpark,  1  D.  &  nett  v.  Sturges,  id.  884 ;  Besser  v. 

R  848,  n. ;  Cameron  v.  Smith,  2  &  &  Hawthorn,  8  Ore.  129 ;  Etnyre  v.  Mc- 

Ald.  805 ;  Bann  v.  Dalzel,  Moa  &  M.  Daniel,  28  III.  201 ;  Williams  v.  Baker, 

228 ;  Page  v.  Newman,  9  &  &  Q  878 ;  67  111.  288 ;  Brewster  v.  Wakefield, 

Arnott  V.  Redfern,  8  Bing.  858;  Hig-  1    Minn.  852;  Van  Beuren  v.  Van 

gins  V.  Sargent,  2  B.  &  C.  848 ;  Cal-  Gaasbeck,  4  Cow.  496 ;  Montgomery 

ton  V.  Bragg,  15  East,  228 ;  Keene  v.  v.  Boucher,  14  Up.   Can.  C.   P.  45 ; 

Keene,  8  Q  B.  (N.  a)144;  Gibbs  v.  Pridgen  v.  Andrews,  7  Texas,  461; 

Fremont,  9  Exch.  25.  Hopkins  v.   Crittenden,   10  id.  189; 

-Meaders  v.  Gray,  60  Miss.  400;  Harden  v.  Wolf,  2  Ind.  81 ;  Engler  v. 
Tishmingo Savings  Inst  v.  Buchanan,  Ellis,  16  id.  475;  Hand  v.  Armstrong, 
id  496 ;  Hydraulic  Ca  v.  Chatfield,  18  Iowa,  824 ;  Thompson  v.  Pickel, 
88  Ohio  St  575 ;  Shaw  v.  Rigby,  84  20  id.  490 ;  Wilson  v.  King,  Morris 
Ind.  875,  overruling  cases  to  the  con-  (Iowa),  106 ;  Burkhart  v.  Sapping  ton, 
trary ;  Kimball  v.  Bums,  id.  870 ;  1 G.  Greene  (lowaX  66 ;  Guy  v.  Frank- 
Hume  V.  Mnzelin,  id.  574 ;  Shipman  Hn,  5  Cal.  416 ;  Corcoran  v.  Doll,  82 
V.  Bailey,  20  W.  Va.  140;  Brown  v.  Cal.  82;  McLane  v.  Abram  ,  2  Nev. 
Steck,  2  Colo.  70;  Buckingham  v.  199;  Overton  v.  Bolton,  9  Heisk.  762 ; 
Orr,  6  id.  587 ;  Broadway  Savings  Warner  v.  Juif,  88  Mich.  662 ;  Cecil 
Bank  v.  Forbes,  79  Ma  226,  affirming  v.  Hicks,  29  Gratt  1 ;  Burgess  v. 
8.  C,  9  Ma  Appi  575;  Kerry.  Haver-  Southbridge  Savings  Bank,  2  Fed. 
stick,  .94  Ind.  178;  Kellogg  v.  Laven-  Repi  500;  Brannon  v.  Hursell,  112 
der,  15  Neb.  256 ;  Hager  v.  Blake,  19  Mass.  68 ;  Union  Institution  v.  Bos- 
id.  12 ;  Joflferson  County  v.  Lewis,  20  ton,  129  id.  82 ;  Cromwell  v.  County  of 
Fla.  980,  1009;  Borders  v.  Barber,  81  Sac,  96  U.  a  51 ;  Fauntleroy  v.  Han- 
If a  686 ;  Bowers  v.  Hammond,  189  nibal,  5  Dill.  219 ;  Hovey  v.  Edmison, 
Mass.   860 ;   Parks  v.  0*Connor,  70  8  Dak.  449  (it  is  so  provided  in  the 
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security  does  not  work  a  reduction  of  the  interest  from  the 
agreed  to  the  legal  rate.^    If  an  instrument  which  is  barred 

code) ;  United  States  Mortgage  Ca  v.  In  Spaulding  t.  Lord,  19  Wis.  533, 

Sperry,  26  Fed.  Rep.  727.  where  the  agreement  was  tx>  pay  in- 

If  the  stipulation  is  for  the  pay-  terest  **  until  the  time  when  the  prin- 

ment  of  a  rate  in  excess  of  the  mini-  cipal  sum  will  be  payable,"  the  infer- 

mum  legal  rate  **  until  maturity/'  the  ence  of  a  contract  to  pay  the  speciiied 

latter  will  be  the  limit  thereafter,  rate  after  maturity  was  repelled  by 

Hamer  v.  Rlgby,  65  Miss.  41.  the  particular  language. 

In  Spencer  V.  Maxfield,  16  Wis.  178,  In  Etnyte  v.  McDaniel  28  HI.  201, 
the  action  was  upon  a  note  payable  suit  was  brought  on  a  promise  to  pay 
at  a  future  day  with  interest  at  the  money  and  ten  per  cent  interest 
rate  of  twelve  per  cent  It  was  silent  Breese,  J.,  said :  "  Here  are  two  rates 
as  to  interest  after  maturity.  The  stat-  of  interest  provided  for ;  one  conven- 
ute  in  force  permitted  parties  to  con-  tional,  the  other  statutory.  The  teo 
tract  for  any  rate  not  exceeding  per  cent  rate  is  expressly  stipulated 
twelve  per  cent,  and  seven  was  the  by  the  parties  and  must  prevail  over 
ordinary  legal  rate.  The  stipulated  the  statute  rate.  This  contract  must 
rate  was  held  to  govern  after  matu-  be  construed  like  all  otlier  contracts, 
rity  as  a  rate  legally  fixed.  Cole,  J. :  and  the  intention  of  the  parties  roust 
**  We  have  no  doubt  but  the  general  prevail  Now  what  did  the  parties 
understanding  among  business  men  intend  when  making  a  contract  to 
has  been  that  notes  in  the  form  of  pay  ten  percent?  Can  any  one  doubt 
th3  one  under  consideration  draw  in-  it  was  the  intention  as  well  of  the 
terest  at  the  rate  of  twelve  per  cent  maker  as  of  the  payer  of  this  note, 
after  as  weU  as  before  maturity.  Such  that  ten  per  cent  should  be  paid  un- 
we  believe  to  be  the  construction  til  the  note  was  fully  discharged, 
placed  upon  these  contracts  by  the  Such  is  the  common-sense  under- 
community,  and  we  think  it  is  the  standingof  the  contract,  and  the  stat- 
correct  ona  ...  It  seems  to  be  utory  interest  does  not  control  at  all 
strictly  analogous  to  the  case  where  Such  contracts  are  made  every  day. 
a  tenant  holds  over,  where  the  law  It  is  the  rate  of  interest  fixed  by  the 
implies  an  agreement  to  pay  rent  ao-  parties  themselves,  and  to  attach  to 
cording  to  the  terms  of  the  express  the  debt  until  it  should  be  fully  paid, 
lease."  The  contract,  on  this  theory,  and  so  long  as  it  remains  a  note^  oon- 
im  ports  an  agreement  to  pay  the  ven tional,  not  legal,  interest  was  the 
same  rate  of  interest  after  as  before  contract,  and  such  contracts  are  sanc- 
maturity.  There  is  supposed  to  be  a  tioned  by  law.*' 
^actf  agreement  as  distinguished  from  The  conclusion  that  the  contract 
a  duty  or  obligation  which  is  to  be  rate  shall  govern  after  matiuity  ^ 
enforced  on  the  fiction  of  a  promise ;  reached  by  substantiaUy  the  same 
or  as  distinguished  from  a  measure-  reasoning  in  Wisconsin,  lUinois  and 
ment  of  compensation  for  detaining  Iowa.  The  construction  of  the  con- 
money,  by  the  standard  of  the  rate  tract  is  different  from  that  put  upon 
of  interest  stipulated  for  its  use  im-  the  notes  in  Brewster  v.  Wakefi^^^ 
mediately  before  such  detention.  and  on  the  bonds  in  Beckwitb  ^* 

1  Union  Mut  L.  Ina  Co.  v.  Slee,  110  111.  S& 
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by  the  statute  of  limitations  is  revived  by  a  new  promise  the 
conventional  rate  of  interest  therein  specified  may  be  collected, 

Trustees.  These  cases  agree  that  diet  of  a  jury  which  had  allowed  in- 
such  contracts  for  interest  do  not  ex-  terest  for  the  whole  period  from  the 
lend  beyond  the  day  fixed  for  the  date  at  the  rate  of  twenty  per  cent 
payment  of  the  principal  In  the  per  annum,  on  a  promissory  note 
former  (Brewster  v.  Wakefield),  for  payable  one  month  after  date,  with 
that  reason  it  was  held  that  the  con-  interest  at  that  rate.  The  defendant 
▼entional  interest  ceased  at  maturity ;  contended  that  from  the  time  the 
but  the  Connecticut  case,  while  It  note  became  due  only  six  per  cent 
con<.4».ies  that  the  contract  operates  should  have  been  allowed ;  and  the 
onlj  t%>  the  time  when  the  princi-  judge^  at  nisi  pfHus,  gave  him  leave 
pal  is  Ji«e,  holds  nevertheless  that  to  move  the  full  court  to  reduce  the 
the  conventional  rate  of  interest  verdict,  which  they  refused  to  do. 
should  be  adopted  as  the  just  meas-  '*  On  the  whole,*'  say  the  court,  *'  we 
ure  of  damages  after  maturity,  hav-  think  the  weight  of  authority  is  in 
ing  been  the  conventional  rate  im-  favor  of  the  interest  agreed  upon  by 
mediately  before,  and  because  if  the  the  parties  being  the  proper  amount 
debtor  is  unwilling  to  pay  damages  to  be  allowed  by  the  jury  as  interest, 
at  that  rate  he  can  avoid  them  by  when  allowing  interest  in  the  nat- 
paying  the  debt  ure  of  damages,  from  the  time  the 

In  Montgomery  v.  Boucher,  14  note  matures  to  the  time  the  judg- 
Upi  Can.  C.  P.  45,  the  defendant  ment  is  to  be  entered.  It  may  also 
having  made  his  promissory  note  be  argued  this  is  the  proper  mode  of 
payable  two  months  after  date,  with  estimating  the  interest  or  damages 
interest  at  the  rate  of  twenty  per  to  be  allowed,  as  being  tliat  which 
cent  per  annum,  and  having  made  was  in  the  contemplation  of  the  par- 
default  in  payment  thereof  at  ma-  ties  when  they  entered  into  the  con- 
turity,  in  an  action  by  the  holder  tract,  according  to  the  doctrine  laid 
thereon  the  question  was  submitted  down  in  Hadley  v.  Baxendale,  9 
to  the  jury  as  to  the  amount  they  Exch.  841.*' 

would  allow  after  the  note  became  It  may  be  doubted  whether  these 

due,  not  exceeding  twenty  per  cent  cases  are  to  be  relied  upon  as  the 

The  jury  allowed  only  six  per  cent  law  of  Canada  at  present    It  is  held 

after  the  note  matured.    Upon  mo-  in  St  John  v.  Rykert  10  Can.  Sup. 

tion  to  increase  the  verdict  by  the  Ct  278,  following  some  English  cases 

diflference  between  six  and  twenty  stated  anfe,  n.  §809,  that  a  promise  to 

per  cent,  it  was  held  that  the  rate  pay  interest  until  the  principal   is 

of  interest  agreed  upon  by  the  terms  paid  means  until  the  time  fixed  for 

of   th^  note  is  the  amount  which  the  payment  of  the  principal 

should  be  allowed  by  the  jury,  when  In  Keene  v.  Keene,  8  C.  B.  (N.  S.) 

allowing  interest  in  the  nature  of  144,  the  suit  was  against  the  drawer 

damages,  from  the  maturity  of  the  on  a  bill  of  exchange  payable  with 

note  to  the  entry  of  the  judgment  interest  at  ten  per  cent  per  annum. 

In  Rowland  v.  Jennings,  11  Up.  The   master    computed  interest    at 

Can.  C  P.  272,  on  the  authority  of  thatrateaftermaturity  to  judgment 

Keene  v.  Keene,  8  C.  R  (N.  .S.)  144,  A  motion  was  made  on  behalf  of 

the  court  refused  to  reduce  the  ver-  the  defendant  to  refer  to  the  mastei* 
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notwithstanding  it  is  higher  than  that  allowed  by  law  when 
such  promise  is  made.^ 

for    reconsideration;   and    it    was  money  is  withheld  which  bore,  by 

stated  in  support  of  the  motion  that  contract)  a  higher  rate  before  ma- 

the  acceptor,  whose  liability  meas-  turity.    MclAne  v.  Abrams,  2  Nev. 

ures  that  of  the  drawer,  is  liable  only  199. 

to  interest  at  fire  per  cent  after  dua  Nutting  v.  McCutcheon,  5  Minn. 

Counsel  was  interrupted  by  Willes,  J.,  883,  was  a  suit  on  a  note  for  $1,000, 

who  said :  **  That  clearly  is  not  so ;  and  interest  at  two  and  a  half  per 

until  maturity  of  the  bill  the  inter-  cent  per  month,  secured  by  mort- 

est  is  a  debt ;  after  its  maturity  the  gage.    When  the  note  became  due 

interest  is  given  as-  damages,  at  the  the  maker  obtained  the  pririlege  of 

discretion   of   the   jury.    Col.  Fre-  retaining   the  money  longer,  upon 

mont   had  to   pay  twenty-five  per  condition  that  he  would  pay  interest 

cent  (the  California  rate  of  inter-  thereon  quarterly  at  the  current  rate& 

est)  upon  the  bills  which  he  drew  No  contract  for  forbearance  for  any 

there,  on  Mr.  Buchanan,  the  secre-  specific  time  was  entered  into^  nor 

tary  of  state,  at  Washington,  and  did  the  maker,  at  the  beginning  of 

which  were   protested  for    non-ac-  the    several   extensions   that   were 

ceptanc&    Gibbs  v.  Fremont  9  Exch.  granted,  specially  agree  to  pay  any 

25.    The  jury  saw  fit  to  adopt,  as  particular  rate  of  interest  and  no  writ- 

the  measure  of  damages,  the  rate  of  ings  were  executed  in  relation  to  the 

interest  which  the  parties  themselves  same ;  but  at  the  end  of  each  quarter 

have  fixed,  and  the  master  is  substi-  the  parties  would  meet  and  agree 

tuted  for  the  jury."    On  the  decis-  upon  the  value  of  money  for  the  past 

ion  of  the    case,  Cockbum,  C.  J.,  quarter,  and  the  maker  would  pay 

said:  '*The  master  has,  as  he  well  and  the  payee  would  receive  such 

might  given  in  the  shape  of  dam-  amount  in  satisfaction  of  the  interest 

ages  the  rate  of  interest  the  parties  accrued,  and  indorse  the  same  upon 

themselves  have  contracted  for.    I  the  note  as  payment  up  to  that  date^ 

think   he   has   done   quite    right"  with  the  consent  of  the  maker.    It 

Crowder,    J.,   said :    **  The    master  was  held  that  the  absence  of  a  defi- 

would,  I  think,  have  acted  very  un-  nite  contract  for  forbearance  on  the 

reasonably  if  he  had  not  assessed  the  one  side,  and  payment  on  the  other,  at 

damages  by  the  rate  which  the  par-  the  beginning  of  each  quarter,  did  not 

ties  had  stipulated  as  the  value  of  affect  the  validity  of  the  payments, 

the  money."    Pujol  v.  McKinlay,  42  as  the  parties  obviated  any  such  dif- 

Cal.  559.  ficulty    by   stipulating   the   precise 

By  statute  in  Nevada  the  rate  of  terms  at  the  end  of  the  time^  and  im- 

interest  or  damages  for  detention  is  mediately  executing  them  as  settled, 

the  same  after  breach  as  that  fixed  When  a  contract  lacking  the  essen- 

by  the  contract  before  breach.    So  tial  feature  of  mutuality  at  its  inoep- 

that  though  the  statute  gives  dam-  tion  is  subsequently,  by  the  act  of  the 

ages  at  the  rate  of  ten  per  cent  per  parties,  corrected  in  this  particular, 

annum  for  withholding  money  gen-  and  executed,  the  question  of  mutu- 

erally,  it  allows  a  higher  rate  cor-  ality  between  the  parties  is  put  to 

responding  to  the  contract  rate  when  rest  although   the  statute  requires 

.  1  Vines  v.  Tift^  79  Ga.  801. 
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Section  2. 
ageekment8  fob  intebes^f  —  "  until  paid.*' 

Agreements  for  interest  at  higher  than  legal  rates,  [663] 
both  before  and  after  maturity,  will  be  discussed  in  the  next 
section.  Two  classes  of  contracts  will  receive  present  atten- 
tion: first,  those  which  provide  expressly  for  interest  from 
date  at  a  uniform  rate  until  the  debt  is  paid ;  and  second,  those  ' 
which  provide  for  interest  from  date,  in  case  the  debt,  not 
otherwise  bearing  interest,  shall  not  be  punctually  paid,  or  for 
interest  to  commence  at  maturity,  or  thenceforth  to  bear  an 
increased  rate  in  case  of  default. 

§  310.  Agreements  for  interest  from  date  until  debt  paid. 
Agreements  which  belong  to  the  first  class  have,  of  course,  no 
other  effect  than  to  give  interest  before  maturity,  if  the  rate 
stipulated  is  the  legal  rate,  and  this  will  continue  until  the ' 
debt  is  paid  or  collected.  Where  the  conventional  rate  is 
higher  than  the  ordinary  legal  rate,  but  does  not  exceed  that 
which  the  parties  are  authorized  by  law  to  stipulate  for,  the 
contract  is  binding  according  to  its  terms ;  that  is,  until  the 
debt  is  paid  or  the  contract  merged  in  a  judgment  or  decree,^ 
except  in  Minnesota.  In  Iowa  the  contract  rate  is  com-  [554] 
puted  on  the  judgment  in  furtherance  of  the  spirit  and  intent  of 
the  contract;'  but  the  interest  included  in  the  judgment  bears 
interest  only  at  the  legal  rate.'  In  Minnesota  the  statute 
authorizing  parties  to  contract  for  any  rate  of  interest  is  con- 
that  the  contract  for  the  payment  of  not  such  as  stipalate  some  matter 
such  interest  shall  be  in  writing ;  yet  recognized  and  permitted  by  law  or 
where  itis  made  without  writing,  and  policy,  but  in  a  manner  other  than 
executed  by  the  parties,  money  paid  the  one  prescribed, 
thereunder  cannot  be  recovered  back.  ^  Fisher  ▼.  Bid  well,  27  Conn.  868; 
The  rule  that  where  contracts  are  Palmer  v.  Leffler,  18  Iowa,  125; 
made  in  violation  of  statutory  pro-  Pujol  v.  McKinlay,  42  Cal.  559 ;  Tay- 
Tisions»  or  in  contravention  of  public  lor  v.  Meek,  4  Blackf.  888 ;  Mead  v. 
policy,  they  are  void,  and  money  paid  Wheeler,  18  N.  H.  851 ;  Dudley  v. 
thereunder  may  be  recovered  back,  Reynolds,  1  Kan.  285,  affirmed  in 
is  confined  in  its  application  to  such  Young  v.  Thompson,  2  Kan.  83. 
contracts  as  involve,  by  their  subject-  >  Wilson  v.  King,  Morris,  106^ 
matter,  some  substantial  violation  of  *  Burkhart  v.  Bappington,  1  G. 
the  spirit  of  the  law  or  policy,  and    Greene,  M. 
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strued  strictly ;  the  rate  stipulated  for  does  not  extend  beyond 
the  date  fixed  for  payment.  It  is  held  there  that  interest  as 
damages  cannot  be  increased  by  contract  above  the  ordinary 
legal  rate ;  such  contracts  are  treated  as  providing  penalties  to 
secure  punctuality  of  payment,  and  consequently  as  having  no 
legal  eflfect.^ 

The  courts  which  hold  that  a  general  promise  of  interest 
'before  maturity  at  a  given  rate  will  operate  afterwards  by 
supposed  intention  of  thfe  parties  will  and  do  enforce  a  con- 
tinuance of  the  same  rate  when  that  intention  appears  expressly 
or  inferentiall  v.*  And  other  courts  which  enforce  the  same  rate 
after  as  before  maturity,  not  on  the  ground  mainly  of  inten- 
tion, but  because  the  rate  adopted  by  the  parties  for  one  period 
is  presumed  to  be  fair  and  just  for  another  immediately  suc- 
ceeding, will  continue  that  rate  when  the  parties  have  given 
a  like  assurance  of  its  fairness  for  the  whole  period  that  they 
contemplated  the  possibility  of  the  money  being  retained.* 
Wherever  the  privilege  given  to  parties  to  stipulate  special 
rates  of  interest  above  the  general  rate  is  held  to  apply  to  the 
time  the  debtor  retains  the  money  after  it  is  due,  it  would 
seem  to  be  matter  of  course  to  enforce  such  agreements,  if  the 
agreed  rate  is  the  same  before  and  after  the  specified  day  of 
payment.* 

§  311.  Agreements  for  a  diflTerent  rate  after  debt  due. 
[666]  The  second  class  of  cases  comprises  those  in  which  in- 
terest by  agreement  is  made  retrospectively  to  attach  for  the 
period  of  credit,  or  prospectively  at  a  severer  rate  in  conse- 

1  Kent  T.  BowD,  8  Minn.  847 ;  Tal-  sence  of  an  express  agreement  fixing^ 
cott  V.  Marston,  id.  839 ;  Mason  v.  or  intending  to  fix  the  rate  after  ma- 
Callender,  2  id.  850 ,  Daniels  v.  Ward,  turity.  It  was  held  in  both  that  the 
4  id.  168 ;  Brown  v.  Nagel,  21  id.  415 ;  agi*eed  rate  before  is  not»  in  every  in- 
Holbrook  v.  Sims,  89  id.  122.  stance  at  least,  the  agreed  rate  after 

2  §  809,  ante;  Capen  v.  Crowell,  66  maturity,  and  the  intimations  were 
Me.  282 ;  Paine  v.  Caswell,  68  Ma  80 ;  tliat  an  express  agreement  to  con- 
Hubbard  v.  Callahan,  42  Conn.  524^  tinue  the  rate  after  maturity  would 
537.  be  effectual     And   in  Florence  v. 

s  Beck  with  v.  Trustees  of  Hartford,  Jenings,  2  C.  &  (N.  S^)  454^  a  promise 

etc.  R  Ca,  29  Conn.  268.  of  a  guarantor  to  pay  a  specified  in- 

<It  is  obvious  that  the  final  de-  terest  after  maturity  was  actually 

cisions  in  Brewster  v.  Wakefield,  22  enforced  Popple  v,  Sylvester,  22  Ch. 

How.  (U.  &)  118,  and  Cook  v.  Fowler,  Div.  9a 
7  H.  of  L.  Cas.  27,  turned  on  the  ab- 


§311.]  AGREEMENTS   FOR "  UNTIL   PAID."  657 

quence  of  the  principal  not  being  paid  when  due.  An  agree- 
ment in  advance  that  if  the  principal  be  paid  at  maturity  the 
debt  may  b©  discharged  without  interest,  but  otherwise  to 
bear  interest  from  date  at  a  legal  rate,  is  an  undertaking  con- 
ditionally to  do  something  which  the  parties  had  a  right  to 
stipulate  for  at  first  absolutely.  Nor  is  there  any  intrinsic 
difference  between  such  an  agreement  and  one  for  payment  of 
the  principal  at  a  certain  day  with  interest,  with  a  proviso 
that  if  such  principal  be  punctually  paid  no  interest  shall  be 
charged.  There  can  be  no  other  legal  objection  to  making 
money  as  interest  payable  on  a  contingency,  or  on  the  hap- 
pening of  a  default,  than  to  make  the  principal  itself  depend 
on  an  uncertain  event.  The  question  in  both  cases  is  whether 
the  payment  required  on  one  alternative  —  the  other  dispens- 
ing with  it  —  is  a  penalty.  The  fact  of  there  being  an  alter- 
native or  contingency  in  the  contract  does  not  decide  the 
question.  A  party  may  have  two  prices  for  goods,  one  for 
cash,  and  another  and  higher  price  when  time  is  given  for  pay- 
ment. A  purchaser  who  is  advised  of  these  terms,  and  chooses 
to  buy  on  time,  would  not  be  heard  to  object  that  the  time 
price,  or  its  excess  over  the  cash  price,  was  a  penalty.  He  is 
as  firmly  bound  for  the  price  at  which  he  purchased  as  though- 
no  opportunity  to  purchase  on  other  terms  had  been  offered. 
Either  price  being  legal  when  the  purchaser  made  his  con- 
tract, it  is  binding;  and  an  alternative  price,  determinable  by 
default,  may  become  absolute  and  collectible.  There  is-  not 
the  same  latitude  allowed  to  agreements  for  interest  as  for 
prices  of  property,  but  there  is  entire  freedom  to  contract  for 
interest  not  above  legal  rates.  A  party  who  is  a  debtor,  or 
who  makes  a  loan,  and  to  whom  forbearance  for  one  period  is 
offered  without  interest,  and  another  and  longer  period  on 
terms  of  paying  interest,  may  choose  either  offer  without  ad- 
vantage by  way  of  mitigation  of  his  agreement  for  hav-  [566] 
ing  rejected  the  other.  Nor  is  a  contract  any  loss  binding  in 
respect  to  either  alternative,  which  may  become  absoliite, 
when  one  of  the  parties  has  a  continuing  option  until  the- 
time  of  performance  and  may  then  make  his  election  by  per- 
formance.^ 

It  is  true  one  of  the  test  rules  for  distinguishing  penalty 

1  Ante,  §  282. 
Vol.  I— 4a 
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from  liquidated  damages  is  that  if  a  larger  sum  is  agreed  to 
be  paid  for  default  in  paying  a  smaller  the  larger  is  a  penalty. 
A  note  made  payable  for  a  sum  certain  on  a  specified  day 
without  interest  if  punctually  paid,  otherwise,  with  interest 
from  date,  comes  within  the  letter  of  the  rule.  If  the  letter 
controlled,  the  stipulation  for  interest  would  be  held  to  be  a 
penalty.  The  rule,  however,  does  not  apply  to  such  a  case. 
It  is  designed  to  prevent  agreements  to  pay  a  large  sum  in 
consequence  of  default  in  paying  a  small  one,  which  is  the 
actual  debt,  because  interest  is  the  established  measure  of 
damages  for  such  default.  It  does  not  apply  to  invalidate  any 
legal  rate  promised  on  the  event  of  a  default. 

No  damages  for  the  mere  non-payment  of  money  can  ever 
be  so  liquidated  between  the  parties  as  to  evade  the  provisions 
of  the  law  which  fixes  the  rate  of  interest.^  In  all  such  cases 
the  law,  having  fixed  the  rate  by  positive  rules,  has  bounded 
the  measure  of  damages.^  This  is  the  rule,  the  other  the  cor- 
ollary ;  because  interest  is  the  measure  of  damages  for  breach 
of  contract  to  pay  money  the  law  will  treat  as  penalty  any 
larger  sum  which  a  debtor  may  agree  to  pay  for  such  a  de- 
fault. But  within  the  bounds  of  the  legal  rate  of  interest 
parties  may  liquidate  damages  for  not  paying  money  when 
it  is  due.* 

1 3  Sedgw.  on  Dam,  216.  ment  upon  the  face  of  the  papers  to 

2  Orr  V.  Churchill,  1  H.  Black.  283w  pay  interest  from  date,  if  the  prin- 

3  Hackenherry  v.  Shaw,  11  Ind.  cipal  sum  is  not  punctually  paid  at 
892 ;  Brown  v.  Maulsby,  17  Ind.  10 ;  its  maturity,  in  the  nature  of  a  pen- 
Gully  V.  Remy,  1  Blackf.  69;  Wake-  alty?  The  court  below  decided  it  to 
field  V.  Beckley,  8  McCord,  480 ;  Dag-  be  an  undertaking  to  pay  the  back 
gett  V.  Pratt,  15  Mass.  177.  See  interest  as  damages  for  a  failure  to 
Richards  v.  Marsham,  2  G.  Greene,  pay  the  principal  sum  at  the  matu- 
217.  rity  of  the  note.    .    .    .    If  this  back 

In  Alexander  v.  Troutman,  1  Ga.  interest  is  stipulated  damages*  then 
469,  judgment  had  been  entered  with-  the  plaintiff  below  is  entitled  to  re- 
out  including  the  back  interest^  and  cover  it;  if  a  penalty,  he  is  entitled 
this  judgment  satisfied  by  execu-  under  the  contract  to  recover  what- 
tion;  afterwards  the  judgment  was  ever,  in  the  proper  form  of  action, 
amended,  under  the  order  of  the  he  could  prove  to  be  the  quantum  of 
court,  so  as  to  include  the  interest  his  injury.  The  parties  do  not  call 
from  data  Nesbitt,  J. :  "The  sev-  it  either  the  one  or  the  other;  if  thej 
eral  assignments  of  error  in  this  did  the  name  they  gave  to  it  would 
cause  resolve  tliemselves  into  one  not  change  its  natura  That  is  set- 
question,  and  that  is,  is  the  agree-  tied  by  the  authorities.    Story's  "Ejq, 
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§  812.  Same  subject.  A  rate  of  interest  fixed  by  [557] 
statute  is  entirely  arbitrary ;  but  if  it  fixes  an  absolute  limit 
which  cannot  be  transcended  by  any  interest  contract,  while 
payment  is  expressly  postponed,  any  agreement  for  a  greater 

sea  1818.    The  amount  in  this  cose  lief ;  but  deem  the  parties  entitled  to 

is  liquidated,  whether  it  be  penalty  their  own  measure  of  damages ;  pro- 

or  damages ;  for  the  agreement  is  in  vided  always,  that  the  damages  do 

case     of    non-payment   punctually,  not  assume  the  character  of  gross 

then  to  pay  'interest  from  date;'  extravagance^    or     of     wanton    or 

that  is,  the  interest  which  the  law  unreasonable   disproportion    to   the 

allows,  to  be  computed  from  the  date  nature    or   extent   of    the   injury/ 

of  the  note.    By   referring   to  the  Story's  Eq.  Jur.,  sec.  1818;  Eden  on 

note,  and  the  law  of  the  state,  the  Injunctions,  41. 

amount  will  be  ascertained,  td  cerium  "Upon  a  careful  review  of   the 

est  qiiod  cert  urn  reddi  potest    One  authorities,  we  are  prepared  to  say 

thing  is  very   clear ;    that  is,  that  that  this  extract  affords  the  best  gen- 

neither  the  courts  of  Great  Britain  eral  rule  upon  a  question  of  no  little 

nor  of  our  Union  have  established  complexity.    We  do  not  see  why  its 

any  rule  by  which  it  can   always  application  may  not  in  most  cases, 

with  certainty  be  determined  what  determine .  what  is   a  penalty,  and 

is  a  penalty   and   what   liquidated  what  damages.     Its  application  re- 

dauiages.    We  shall,  of  course,  un-  lieves  us  from  doubt  as  to  what  is 

dertake  to  establish  none.    It  is  set-  the  law  of  the  case  before  us.    It  is 

tied  by  the  later  cases  that  in  order  a  safe  general  rule  not  to  interfere 

to  ascertain  whether  the  sum  speci-  with  the  contract  which  parties  have 

fled  in  the  agreement  is  to  be  con-  thought  proper  to  make;  it  is  the  busi- 

sidered  a  penalty  or  liquidated  dam-  ness  of  courts  of  justice  not  to  make, 

ages,  the  court   must  look   at   the  but   to   enforce^    contracts.    If   the 

whole  of  the  agreement ;  and  unless  meaning  of  the  parties  is  reasonably 

it  clearly   appear   thereby  to  have  plain,  the  court  will  not  be  astute  to 

been  intended  by  the  parties  as  liqui-  find  out  a  different  meaning.    The 

dated  damages,  it  will  be  considered  parties  in  this  case,  and  in  all  others 

as  a  penalty.    Tidd*s  Pr.  877 ;  6  Bam.  of  like  character,  have  the  unques- 

&  Cress.  216;  11  ^lass.  81.    In  com-  tionable  right  to  fix  their  own  meas- 

menting  on  this  subject  Mr.  Justice  ure  of  damages.    They  are  presumed 

Story  remarks:  'But  we  are  care-  to  know,  better  than  a  jury  could 

fully  to  distinguish  between  cases  of  determine   for   them,  what   injury 

penalties,  strictly  so  called,  and  cases  would  result  from  any  given  act  or 

of  liquidated   damages.    The  latter  omission.    And  if  the  parties  have 

properly  occur  when  the  parties  have  made  their  contract,  and  it  is  not  in 

agreed  that  in  case  one  party  shall  contravention  of  the  law,  let  it  even 

do  a  stipulated  act,  or  omit  to  do  it,  be  conceded  to  be  unreasonable,  it  is 

the  other  party  shall  receive  a  cer-  right  to  compel  them  to  abide  by  it 

tain  sum  as  the  just  appropriate  and  In  Lowe  v.    Peers  (4  Burr.    2229% 

conventional  amount  of   the  dam-  Lord  Mansfield  sustains  these  general 

ages  sustained  by  such  act  of  omis-  views  in  these  words :    '  When  the 

sion.    In  cases  of  this  sort  courts  of  precise  sum  is  fixed  and  agreed  upon 

equity  will  not  interfere  to  grant  re^  between  the  parties,  that  very  sum  is 
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rat9  after  maturity,  by  reference  to  that  standard,  provides 
for  more  than  compensation.  This,  however,  is  the  case  only  in 
a  technical  point  of  view ;  for  the  default  in  paying  may  occur 

under  such  circumstances  that  the  higher  rate  will  be  no  more 

tlie  ascertained  damages,  and  the  trary  to  the  received  opinion,  accord- 
jury  is  confined  t()  it'  In  that  case  ing  to  the  legal  view  of  them  are  re- 
Peers  had  in  writing  bound  himself  ciprocal.  When  A.  sells  property  or 
to  many  Mrs.  Lowe,  and  in  default  lends  his  money  to  R  and  takes  liis 
to  pay  her  one  thousand  pounds,  note  at  twelve  months,  the  possession 
This  was  held  to  be  a  case  of  dam-  of  the  property  or  the  money  passing 
ages.  A  reason  for  abiding  the  at  the  time  to  B.,  the  legal  inference 
damages  which  the  parties  have  is  that  the  price  of  the  property  or 
agreed  upon  is  found  in  the  difficulty  money  is  enhanced  by  the  interest  on 
which  a  jury  would  find,  in  many  the  cash  price  of  the  property,  or  the 
cases,  of  ascertaining  the  amount  of  actual  sum  loaned  for  twelve  months 
the  injury  sustained.  6  Bing.  141.  This  interest  is  added  to  the  not& 
In  the  case  we  are  now  determining  Now  if  there  be  a  stipulation  that  in 
we  know  of  but  one  criterion  which  case  of  non-payment  at  maturity  the 
the  jury  would  have  by  which  to  fix  note  shall  bear  interest  from  date, 
the  damages  which  the.  payee  sus-  and  it  is  not  paid  and  the  back  inter- 
tained,  and  that  is  the  very  one  by  est  is  collected,  the  common  opinion 
which  the  parties  themselves  ascer-  is  that  A.  in  the  above  case  realizes 
tained  them ;  to  wit,  the  legal  rate  of  sixteen  per  cent  upon  this  contract 
interest  on  the  money.  ...  On  But  is  this  true?  It  is  true  that  he 
the  other  hand,  it  may  be  considered  does  in  fact  receive  sixteen  per  cent, 
as  settled,  that  where  a  larger  sum  is  but  eight  per  ceut  of  that  interest  is 
stipulated  to  be  paid  in  order  to  offsetted  by  the  use  of  the  property 
secure  the  prompt  payment  of  a  or  the  money  in  the  hands  of  R,  the 
lesser,  it  is  a  case  of  penalty.  2  Bos.  use  being  worth  eight  per  cent  to 
&Pul.  810,  So,  too,  where  a  specified  him.  The  consequence  is  that  in 
sum  is  agreed  upon  to  cover  different  cases  where  the  damages  thus  stipa- 
breaches,  and  would  be  in  some  cases  lated  do  not  exceed  eight  per  cent, 
too  large,  and  in  others  too  small,  the  payee  realizes  only  eight  per  cent 
that  is  a  case  of  penalty.  6  Barn.  Sc  upon  his  money  or  the  price  of  his 
Cress.  218.  In  all  cases  where  the  property.  Then  the  result  of  such  a 
damages  are  excessive  they  are  held  contract  as  the  one  before  us,  en- 
to  be  penalty.  Story's  Eq.,  sec.  1818.  forced,  is  that  the  payee  gets  eight 
Such  was  the  case  read  from  Ala-  per  cent,  the  lawful  interest  upon 
bama  determined  by  the  supreme  money.  Now  is  such  an  amount  oth- 
court  of  that  state.  There  the  back  erwise  than  just?  We  think  not 
interest  reserved  ranged  from  two  And  if  just  it  is  not  grossly  extratxi- 
and  a  half  to  ten  per  cent  per  (7071^  or  wanton,  or  unnecessarily  dis- 
month."  proportioned  to  the  injury. 

After  showing  that  the  facts  fulfill        "  We  know  that  in  point  of  fact 

the  other  conditions  of  Judge  Story's  the  giving  of  time  does  often  enhance 

rule  in  respect  to  liquidated  damages,  the  price  of  property  or  money  far 

the  opinion  continues:  "The  benefits  beyond  eight  per   cent,  as   stated. 

of  these  contracts  upon  time,  con-  But  how  do  we  judicially  know  that 
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than  just  compensation.  Treating  a  sum  agreed  to  be  [558] 
paid  at  a  future  day  as  representing  the  actual  debt  due  on 
that  day,  and  the  credit  or  forbearance  to  that  time  as  having 
been  in  some  way  fully  compensated  in  the  transaction  in 
which  the  debt  originated,  an  agreement  to  pay  an  additional 
sum,  whether  under  the  name  of  interest  or  not,  in  case  of 
default  in  not  paying  that  debt  when  it  becomes  due,  is  essen- 
tially an  agreement  for  a  penalty;  but  unless  the  statute 
arbitrarily  fixes  a  rate  not  to  be  exceeded,  it  cannot  be  said 
that  any  rate  is  so  perfectly  a  compensation  that  any  larger 
rate  would  be  more  than  that.  If  a  debtor  owing  a  sum  [559] 
certain  agrees  to  pay  it  at  a  future  day,  with  interest  at  a 
given  rate,  be  should  be  deemed  to  have  discharged  his  precise 
legal  duty  and  obligation  by  paying  when  due  that  sum, 
together  with  interest  computed  at  that  rate.  An  additional 
provision  in  the  agreement  that  if  he  makes  default  in  paying 
such  principal  and  interest  when  due  he  shall  pay  a  higher 
rate  of  interest  from  date  is  an  agreement  that  bj''  its  [560] 
terms,  if  literally  enforced,  would  make  the  debtor  liable  on 
the  day  following  the  maturity  of  his  debt  for  an  extra  sum 
which  would  be  greatly  disproportioned  to  the  interest  for 

to  be  the  case  here?  We  reason  from  exorbitant  rates ;  to  submit  to  be 
the  record.  The  reasonableness  and  sued  and  pay  costs,  or  to  sue  upon 
justness  of  the  damages  may  be  va-  the  notes  in  his  hands  and  pay  com- 
riously  iUustrated.  We  refer  only  to  mission  for  coHecting.  In  this  case 
the  instance  of  administrators  whose  eight  per  cent  for  twelve  months 
notes  are  taken  at  twelve  mon ths»  and  cannot  be  considered  un  j ust  or  excess- 
very  often  with  the  condition  found  ive  as  damages.**  This  opinion  seems 
in  this  notei  It  is  of  serious  impor-  to  rest  on  the  fallacious  assumption 
tance  to  the  estate  which  he  repre-  that  though  agreements  to  pay  on 
sents  that  the  debts  thus  contracted  time  the  price  of  property  or  a  loan 
be  promptly  paid.  At  the  expiration  where  the  interest  is  added  to  the 
of  twelve  months  he  is  liable  not  only  principal  when  the  promise  is  made, 
to  be  called  upon  but  to  be  sued,  if  the  debtor  really  pays  no  interest  for 
the  estate  which  he  represents,  which  that  time  because  he  obtains  an  equiv- 
is  very  generally  the  case,  has  no  re-  alent  or  more  in  the  possession  of 
sources  to  pay  its  debts  but  Uie  pro-  the  property  or  money,  and  that 
ceeds  of  sales;  and  the  debts  con-  therefore  the  retrospective  interest 
tracted  on  account  of  such  sales  are  made  payable  on  the  face  of  the  note 
not  promptly  met;  then  he  is  put  to  for  want  of  punctuality  in  paying 
l^reat  inconvenience,  and  the  estate  the  debt  when  due,  consisting  by 
of  his  intestate  injured.  He  is  com-  concession  of  principal  and  interest, 
pelled,  perhaps,  to  borrow  money  at  is  the  only  interest  in  the  transaction. 
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one  day ;  *  still,  coald  it  be  treated  as  penalty  if  it  would  not 
be  such  had  the  same  rate  been  adopted  absolutely  in  the 
contract?  Where  additional  interest,  depending  on  default, 
is  stipulated,  and  this  higher  rate  does  not  exceed  the  legal 
rate,  or  is  a  reasonable  one  not  exceeding  any  limit  below 
which  parties  are  authorized  to  contract  for  any  rate,  it  should 
probably  be  legally  assumed  that  the  consideration  was  deemed 
by  the  parties,  when  contracting,  as  equivalent  to  the  higher 
rate ;  or  that  such  increased  rate  is  no  more  than  a  just  indem- 
nity for  the  disappointment  and  injury  occasioned  by  the 
default ;  that  thev^  have  made,  and  intended  to  make,  an  alter- 
native contract  as  to  interest  to  secure  punctuality  of  pay- 
ment; or  in  case  of  default,  to  give  the  creditor  the  rate  he 
was  authorized  to  claim  and  demanded  for  forbearance.' 

Where,  looking  at  the  substance  of  the  contract  rather  than 
the  particular  collocation  of  words  by  which  it  is  expressed, 
the  damages  or  pecuniary  consequences  stipulated  to  result 
from  default  do  not  contravene  any  statutory  provision,  nor 
transcend  what  the  parties  might  legitimately  and  reasonably 
agree  shall  be  paid  without  default,  or  during  a  prolonged 
period  of  credit,  there  would  seem  to  be  no  legal  impediment 
to  adjudging  that  the  very  contract  which  the  parties  have 
made  shall  be  enforced.  Contracts  for  a  higher  rate  of  inter- 
est after  maturity  than  the  debt  had  previously  borne,  and 
higher  than  the  ordinary  rate  fixed  by  law,  have  been  upheld 
[561]  and  enforced  according  to  their  terms.  Though  there 
is  some  conflict  of  decision,  it  is  believed  that  according  to  the 
decided  preponderance  of  authority  such  contracts  are  valid 
unless  the  rate  exceeds  that  which  the  statute  authorizes  to 
be  stipulated  for ;  and  also  subject,  in  extreme  cases,  to  hav- 
ing the  rate  cut  down  because  it  is  so  disproportioned  to  the 
actual  value  of  money  that  it  should  regarded  as  in  the  nature 
of  a  penalty.*    Contracts  for  very  large  rates  of  interest  have 

1  Billingsly  v.  Cahoon,  7  Ind.  184 ;  111.  203 ;  Young  v.  Fluke,  15  Up.  Can. 
Wernwag  v.  Mothershead,  8  Blackf .  C.  P.  860 ;  Witherow  v.  Briggs,  67 
401.  HI.  96;  Davis  v.  Rider,  58  HL  416; 

2  See  Mead  v.  Wlieeler,  13  N.  H.  Young  v.  Thompson,  2  Kan.  88; 
851 ;  Wilkinson  v.  Daniels,  1  G.  Oould  v.  Bishop  Hill  Colony,  35  HI. 
Greene,  179.  824;    Wilkinson    v.    Daniels,   1  0. 

aWernwaj?  v.  Mothershead,  8  Greene,  179;  Taylor  v.  Meek,  4 
Blackf.  401;  Latham  v.  Darling,  2    Blackf.  888;  Phinney  v.  Baldwin,  16 
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been  sustained ;  as  three  dollars  per  month  for  the  detention 
of  thirty ;  *  five  dollars  per  week  for  detention  of  four  hundred 
and  thirty-two  dollars;*  and  other  instances  of  rates  from 
twenty  to  one  hundred  and  twenty  per  cent,  per  annum.' 

Section  3. 
agbeements  fob  mobe  than  legal  bate  befobb  matubity. 

§  313.  Effect  of  Qsnry  fonnd.  It  is  not  proposed  to  discuss 
what  constitutes  usury ;  but  the  effect  of  usury  found  on  the 
amount  of  recovery,  or  of  agreeing  to  pay  interest  before  ma- 
turity of  the  debt  exceeding  the  limit  fixed  by  statutes.  The 
early  statutes  in  this  country  have  been  generally  moulded 
after  the  statute  of  Anne;  *  first,  forbidding  the  taking  of  in- 
terest above  a  certain  rate;  and  second,  declaring  void  agree- 
ments and  securities  for  greater  rates.  The  taking  of  usury 
has  sometimes  also  been  made  a  criminal  offense.  Under  such 
legislation  the  important  question  is  the  existence  of  usury. 
It  is  not  a  favored  plea ;  though  a  legal  defense  t(J  which,  when 
established,  the  courts  have  given  effect,  it  has  been  ju-  [662] 
dicially  denounced,  as  unconscionable.*  Courts  require  parties 
who  would  avail  themselves  of  it  to  pursue  correct  practice  in 
the  first  instance ;  if  they  err,  their  defense  will  not  be  treated 
with  indulgence.* 

It  is  deemed  equitable  that  the  creditor  should  receive  the 
principal  and  legal  interest ;  but  it  is  an  imperfect  equity ;  the 
creditor  cannot  himself  assert  it  by  an  action  or  suit  based 
upon  it;  on  the  contrary,  usury  is  as  fatal  to  his  suits  in 
equity  to  enforce  usurious  demands  as  at  law;  and  if  the 

III.  108;  Palmer  v.  LefQer,  18  Iowa,  ^Wemwag    v.     Mothershead,     8 

125;  Reeves   v.  Stipp,  91  HL  609;  Blackf.  401. 

Downey  v.  Beach,  78  IlL  53;  Law-  »  Taylor  v.  Meek,  4  Blackf.  38a 

rence  v.  Cowles,  13  HL  577 ;  Smith  v.  *  12  Anne,  St  2,  ch.  16. 

Whitaker,  23  III  867 ;  Blair  v.  Cham-  »  Merrills  v.  Law,  9  Cow.  65 ;  Marsh 

Win,  89  IlL  521 ;  Miller  v.  Kempner,  v.  Lasher,  18  N.  J.  Eq.  253. 

32  Ark.  573;  Badgett  v.  Jordan,  id.  « Beach  v.  Fulton  Bank,  3  Wend. 

154;  Portis  v.  Merrill,  83   id.  416;  678;  Lovett  v.  Cowman,  6  Hill,  223; 

Bailey  v.  McClure,  73  Ind.  275 ;  White  Woolcott  v.  McFarlan,  id.  227 ;  Na- 

▼.  Iltia  24  Minn.  4a    But  see  Newell  tional  Fire  Ins.  Ca   v.  Sackett,  11 

V.  Houlton,  22  id.  19.  Paige,  660 ;  CoUard  v.  Smith,  13  N.  J. 

1  Latham  v.  Darling,  2  IlL  20a  Eq.  43 ;  Remer  v.  Shaw,  8  id.  355. 
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debtor  has  paid  usury  otherwise  than  voluntarily^  he  may  re- 
cover it.  It  is  a  passive  equity  which  the  debtor  must  recog- 
nize and  perform  only  when  he  asks  equity.  Accordingly, 
when  he  asks  a  favor  in  practice  by  invoking  the  equitable 
power  of  the  court  by  raotioUj^  and  when  he  appeals  to  a  court 
of  equity  for  relief  against  the  usurious  contract,  or  the  eflfect 
of  any  legal  assertion  of  the  debt,  or  to  procure  its  aid  to 
establish  the  fact  of  usury,  as  by  discovery,  he  will  be  obliged 
to  submit  to  the  condition  of  paying  the  principal  and  lawful 
interest.* 

[563]  §  314.  >Vho  may  take  advantage  of  nsury.  As  usury 
is  a  defense  personal  to  the  debtor  and  those  standing  in  relar 
tions  of  privity  to  him,  it  is  not  an  illegal  element  when  the 
usurious  debt  becomes  a  principal  in  the  undertaking  of  a 
third  party,  as  between  him  and  the  creditor,  upon  a  new  con- 
sideration.*   This  principle  is  of  general  application;  it  will 

1  When  voluntarily  paid  usury  can-  ning  v.  Dunham,  5  id.  122 ;  Fiteroy 
not  be  recovered.  Smith  v.  Coop-  v.  GwiQim,  1  T.  R.  153;  Mason  v. 
ers,  9  Iowa,  376;  Nicholls  v.  Skeel,  12  Gardiner,  4  Bra  Ch.  436;  Schermer- 
id.  800 ;  Shelton  V.  Gill,  11  Ohio,  417 ;  horn  v.  Talman,  14  N.  Y.  98;  Conner 
Graham  v.  Cooper,  17  id.  605 ;  Mose-  v.  Myers,  7  Biackf.  387 ;  Cooper  v. 
ley  V.  Smith,  21  Tex.  441 ;  Manny  v.  Tappau,  4  Wis.  862 ;  Piatt  v.  Robin- 
Stockton,  34  111.  306;  Carter t.  Moses,  son,  10  id.  128;  Miller  v.  Ford  1  N.J. 
39  IlL  539;  Tompkins  v.  Hill,  28  111.  Eq.  358;  Legoux  v.  Wante,  3  Har.  & 
519 ;  Dykes  v.  Wyman,  67  Mich.  236.  J.  184 ;  Jordan  v.  Trumbo,  6  Gill  &  J. 

Nor  can  the  debtor  charge  the  ex-  103 ;    McRaven   v.  Forbes,  6  How. 

cess  of  payments  above  the  legal  rate  (Miss.)  569 ;  Noble  v.  Walker,  32  Ala. 

against  the  principal  debt    Pettis  v.  456;  RuddeU  v.  Ambler,  18  Ark.  869; 

Ray,  12  R  L  344.  See  Bond  v.  Jones,  Taylor  v.  Smith,  2  Hawks,  465;  Pear- 

8  a  &  M.  368.  son  v.  Bailey,  23  Ala.  537 ;  McGeehe 

In  New  Hampshire  payments  of  v.  George,  38  Ala.  328 ;  Wilson  v. 

usurious  interest  are  excepted  from  Hardesty,  1  Md.  Ch.  66 ;  Ballinger  v. 

the  general  rule  that  payment  of  an  Edwards,  4  Ired.  Eq.  449 ;  Thomas  v. 

illegal  claim  with  full  knowledge  of  Doub,  8  Gill,  1 ;  Boyers  v.  Boddie,  3 

ite  illegality  is  irrevocable,  being  re-  Humph.  666 ;  Hudnit  v.  Nasli,  16  N. 

garded  as  made  under  duress.  Peter-  J.  Eq.  550 ;  Eslava  v.  Crampton,  61 

borough  Savings  Bank  v.  Hodgdon,  Ala.  507 ;  Cook  v.  Patterson,  103  N. 

62  N.  H  300 ;  Albany  v.  Abbott,  61  C.    127 ;    Eiseman    v.  Gallagher.  24 

id.  157 ;  Cross  v.  Bell,  84  id.  82 ;  WilUe  Neb.  79 ;  Carver  v.  Brady,  104  N.  C. 

V.  Green,  2  id.  333.  219. 

>  Beach  v.  Fulton  Bank ;  Remer  v.        But  it  is  otherwise  under  a  statute 

Shaw,  suprcu  in  Minnesota.    Scott  v.   Austin,  86 

*  Livingston  v.  Tompkins,  4  Johns.  Minn.  460 ;  Exley  v.  Berryhill,  87  id. 

Ch.  415;  Rogers  v.  Rathbun,  1  id.  182. 
»67 ;  Tupper  v.  Powell,  id.  439 ;  Fan-       <  Bank  of  Newburj  v.  Sincjlair,  60 
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prevent  dedactions  for  u  ury  to  which,  as  between  the  creditor 
and  the  debtor,  the  latter  is  entitled  to  under  various  statutes, 
when  such  deductions  are  asked  for  or  against  other  persons 
who  have  novated  or  paid  the  usurious  debt  at  the  debtor^s 
request.^ 

§  315.  When  contracts  not  void  for  usury.  In  the  stat- 
utes of  several  of  the  states,  and  in  some  charters  for  com- 
mercial corporations,  there  has  been  a  simple  prohibition  of 
interest  above  a  certain  rate,  but  no  provision  that  agree- 
ments and  securities  for  such  interest  should  be  void.  Under 
such  legislation  it  has  been  made  a  question  whether  such 
agreements  and  securities  are  to  be  treated  as  wholly  void, — 
whether  the  reservation  of  interest  above  the  legal  rate  ren- 
ders the  whole  contract,  as  an  entire  thing,  illegal, —  so  that 
the  principal  as  well  as  interest  is  to  be  regarded  as  involved 
in  an  unlawful  venture ;  or  whether  such  agreements  are  void 
only  to  the  extent  of  the  illegal  interest.  On  this  question 
there  is  some  conflict  of  decision.  In  a  case  in  the  national 
supreme  court,  where  usury  in  the  transfer  of  a  promissory 
note  was  complained  of  by  the  maker,  the  court  said  the  tak- 
ing of  interest  by  the  bank,  beyond  the  sum  authorized  by 
its  charter,  would  doubtless  be  a  violation  of  the  latter,  for 
which  a  remedy  might  be  applied  by  the  government;  but  as 
the  act  did  not  declare  that  it  shall  avoid  the  contract,  it  was 
not  perceived  how  the  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery.    The  statute  containing  no  ex- 

N.  H.  100;  Essley  v.  Sloan,  116  HI  disti-ibuted,   equity   wiU   allow   one 

891 ;  Oathercole  v.  Young,  61  N.  H.  creditor  to  Buggefit  usury  as  to  a  oo- 

563;  Sullivan  Savings  Inst  v.  Cope-  creditor,  and  if  the  debtor  is  insolv- 

land,  71  Iowa,  67 ;  Jeffrice  v.  Allen,  ent  will  compel  the  usurious  creditor 

29  S.  C.  501 ;  Cheney  v.  Dunlap,  27  to  write  off  his  usury  and  only  give 

Neb.   401 ;  IjOg  Cabin,  etc.  Ass'n  v.  him  his  principal  and  legal  interest 

Gross,  71  Md.  456 ;  Oriel  v.  Lehman,  Brooks  v.  Todd,  79  Ga.  692.    The  sole 

59  Ala.  419 ;  Lee  v.  Feamster,  21  W.  heir  of  a  deceased  borrower  who  has 

Ya.  108 ;  Palmer  v.  Call,  2  McCrary,  paid  a  usurious  debt  to  release  his  in- 

622;  Burlington  Mutual  L.  Ass'n  v.  heritance   may    recover   the    usury 

Heider,    55    Iowa,   424 ;    Mason    v.  paid.  Pope  v.  Marshall,  78  Ga.  635. 

Searles,  56  id.  532 ;  First  Nat  Bank  i  Brinkerhoff  v.  Foote,  1  Hoff.  Ch. 

V.  Bentley,  27  Minn.  87;  Pence  v.  261;  Thurston  v.  Prentiss,   1   Mich. 

Christman,  15  Ind.287;  Stephens  v.  198;  Shirley  v.  Spencer,  9  IlL  583. 

Muir,  8  Ind.  852.  But  see  Totten  v.  Cooke,  2  Met  (Ky.) 

Where  the  debtor  is  insolvent  and  275 ;  Stevens  v.  Davis,  8  Met  (Mass.) 

there   is   a    fund    in   court   to   be  211. 
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press  provision  that  usurious  contracts  should  be  utterly  void, 
the  contract  was  to  be  deemed  valid,  at  least  in  respect  to 
persons  who  were  strangers  to  the  usury.*  In  a  later  case  that 
[564]  court  held  that  a  contract  made  in  violation  of  the  same 
charter  fixing  a  limit  of  interest,  where  the  usury  was  set  ap 
by  the  other  party  to  the  usurious  contract,  was  void  in  toto. 
The  decision  was  put  upon  the  naked  prohibition  in  the 
charter,  expressly  laying  out  of  view  the  general  statute  on 
the  subject  of  interest.  It  was  so  held  void  by  a  majority  of 
the  court  on  general  principles.  The  reservation  of  interest 
in  the  contract  at  a  rate  the  taking  of  which  would  be  a  vio- 
lation of  the  charter  vitiated  the  contract  for  both  principal 
and  interest,  and  rendered  it  utterly  void.^    This  decision  was 

ifleckner  v.  Bank,  8  Wheat  838.  point  the  majority  are  clearly  of 
2  Bank  v.  Owens,  2  Pet  527.  The  opinion  that  reserving  must  be  im- 
language  of  the  charter  was:  ''The  plied  in  the  word  taking,  since  it 
bank  shaU  not  be  at  liberty  to  pur-  cannot  be  permitted  by  law  to  stipu- 
chase  any  public  debt  whatever ;  nor  late  for  the  reservation  of  that 
shall  it  take  more  than  six  per  cent  which  it  is  not  permitted  to  receive, 
per  annum  for  or  upon  its  loans  or  .  .  .  When  the  restrictive  policy 
discounts.*'  It  was  held  that  an  of  a  law  alone  is  in  contemplation, 
agreement  "  corruptly  and  usuri-  we  hold  it  to  be  a  universal  rule  that 
ously "  to  loan  depreciated  bills,  tak-  it  is  unlawful  to  contract  to  do  that 
ing  therefor  a  note  on  time,  bearing  which  it  is  unlawful  to  da"  The 
legal  interest  was  a  violation  of  the  contract  being  held  to  be  wiUiin  the 
charter.  Johnson,  J.,  said :  **  To  prohibition,  the  opinion  is  that  such 
understand  the  gist  of  the  question,  contracts  are  void  upon  general 
it  is  necessary  to  observe  that^  al-  principles.  The  authorities  cited  are 
though  the  act  of  incorporation  for-  wholly  English,  and  unquestionably 
bids  the  taking  of  a  greater  interest  sound  on  both  sides  of  the  Atlantic, 
than  six  per  cent,  it  does  not  declare  They  may  be  distinguished,  how- 
void  any  contract  reserving  a  greater  ever,  from  the  case  decided  in  this 
sum  than  is  permitted.  Most^  if  not  important  particular:  the  funda- 
ali,  the  acta  i>assed  in  England,  and  mental  purpose  for  which  the  con- 
in  the  states,  on  the  same  subject  tracts  in  question,  in  the  cases  cited, 
(1829),  declare  such  contracts  usuri-  were  made,  or  to  which  they  were 
ous  and  void.  Tlie  question,  then,  is  ancillary,  was  illegal ;  malum  in  se 
whether  such  contracts  are  void  in  or  malum  prohibitum.  In  tlie 
law,  upon  general  principles."  In  a  Owens  case  the  principal  purpose  of 
previous  part  of  the  opinion  he  said :  the  transaction  —  the  loan  and 
*'  Some  doubts  have  been  thrown  out  promise  of  interest  —  was  lawful ; 
whether,  as  the  charter  speaks  only  making  loans  for  interest  was  one 
of  taking,  it  can  apply  to  a  case  in  of  the  main  objects  of  the  corpora- 
which  the  interest  hcis  only  been  re-  tion ;  the  illegality  complained  of 
gerved,  not   received.    But   on  that  was  an  incidental  violation  of  the 
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followed  at  the  circuit  by  a  case  decided  by  Taney,  C.  J.,  [565] 
upon  a  simple  constitutional  prohibition  of  interest  above  a 
specified  rate  which  was  exceeded  in  the  contract  that  was 
the  subject  of  the  action.'  The  Maryland  interest  law,  as 
modified  by  the  act  of  1845,  prohibited,  in  the  language  of 
the  statute  of  Anne,  the  taking  of  more  than  six  per  cent,  per 
annum,  but  by  that  act  the  lender  was  entitled,  notwithstand- 
ing the  contract  exceeded  that  limit,  to  recover  the  principal 
and  six  per  cent.  This  law  was  in  force  when  the  constitution 
of  1850  took  effect.  That  instrument  contained  a  clause  in 
these  words :  "  The  rate  of  interest  in  this  state  shall  not  ex- 
ceed six  per  cent,  per  annum,  and  no  higher  rate  shall  be 
taken  or  demanded ;  and  the  legislature  shall  provide  by  law 
all  necessary  forfeitures  and  penalties  against  usury."  Before 
any  legislation  under  the  constitution  this  case  arose  upon  a 
bill  of  exchange  to  which  a  plea  of  usury  was  interposed.  On 
demurrer,  Taney,  C.  J.,  following  the  doctrine  of  the  supreme 
court,  held  that  the  prohibition  in  the  constitution  was  incon- 
sistent with  and  abrogated  the  provision  of  the  act  of  1845 
giving  the  lender  the  principal  and  six  per  cent,  interest. 
And  he  declared  that,  '^as  the  constitution  has  forbidden  the 
taking  or  demanding  of  more  than  six  per  cent.,  no  contract 
made  in  this  state  can  be  enforced  where  a  higher  rate  of  in- 
terest is  taken  or  demanded  by  the  contract."  "A  court  of 
justice  cannot  lend  its  aid  to  him  to  recover  it  (the  money 
loaned),  because  the  contract  for  the  loan  is  one  entire  thing, 
and  consequently  is  altogether  invalid  or  void,  and  it  would 
be  contrary  to  the  duty  of  a  court  of  justice  to  assist  a  party 
in  consummating  an  act  which  the  law  forbids."  The  absence 
of  any  penalty  was  held  no  argument  in  support  of  the  ac- 
tion.*   But  the  supreme  court  of  Maryland  arrived  at  a  dif- 

charter.    There  is  the  difference  be-  ing  contracts  which  provide  for  a  rate 

t\>een    the  case  decided  and  those  of  interest  in  excess  of  a  named  sum 

cited  to  support  it,  of  an  incident  and  which  requires  the  legislature 

being  impressed  with  the  character  to  provide  penalties  to  prevent  and 

of  the  principal,  and  the  principal  punish  usury  is  self-executing  so  far 

being  infected  by  the  vice  of  the  in-  as  to  render  a  contract  thereafter 

cident  made  for  a  prohibited  rate  invalid. 

1  Dill  V.  EUicott,  Taney,  233.  Watson    v.   Aiken,   65    Texas,  536 ; 

« Id.  Hemphill  v.  Watson,  60  id.  679. 

A  oonstitational  provision  declar- 
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ferent  conclusion.^  It,  in  effect,  held  that  the  absolute  pro- 
hibition in  the  constitution  was  not  inconsistent  with  the 
act  of  1845  in  respect  to  allowing  the  creditor  to  recover  upon 
a  usurious  contract  the  principal  and  legal  interest.  ISo  pen- 
alty, forfeiture  or  other  punishment  was  prescribed.  The 
question  has  also  been  decided  in  Indiana.  Usury  there  was 
[566]  made  an  offense  punishable  on  indictment  by  fine  of 
double  the  amount  of  the  usury.  The  decision  was  based  on 
the  authority  of  the  case  cited  from  the  supreme  court  of  the 
United  States.^  All  that  is  meant  according  to  any  legal 
usage  by  a  statute  which  declares  a  usurious  contract  to  ^^  be 

1  In  Bandel  ▼.  Isaac,  13  Md.  202.  extent  of  tlie  usury.    DiUon  v.  Mc- 

3  Fowler  v.  Throckmorton,  6  Black!  Bae,  40  Ga.  107. 

326L  Iowa:    A  contract  tainted   with 

In  other  states,  where  usury  has  usury  is  void  only  to  the  extent  of 

not  been  made  a  criminal  offense,  the  usury,  and  may  be  enforced  for 

and  contracts  tainted  with  it  not  de-  the  residue.    Richards  v.  Marsh  man, 

clared  by  statute  to  be  utterly  void,  2  G,  Greene,  217;  Shuck  v.  Wight,  1 

they  have  been  held  invalid  only  to  id.  128;  Haggard  v.  Atlee,  id.   44; 

the  extent  of  the  usury;  or  at  most  as  Gower  v.  Carter,  3  Iowa,  244 ;  Ficklin 

to  the  contract  for  interest  v.  Zwart,  10  id.  887 ;  Drake  v.  Lowry, 

Alabama :  Saltmarsh  v.  Planters*,  14  id.  125 ;  Garth  v. -Cooper,  12  id.  364 ; 

eta  Bank,  17  Ala  761.    See  &  a,  14  Wight  v.  Shuck,  Morris»  425 ;  Wilson 

Ala.  66a  V.  Dean,  10  Iowa,  43L 

Arkansas :  The  statute  declares  se-  Michigan :  The  effect  of  usury  is 
ourities  tainted  with  usury  to  be  not  to  avoid  the  contract,  but  to  re- 
void.  Jones  V.  McLean,  18  Ark.  456i  duce  the  amount ;  the  usurer  is  enti- 
But  as  to  the  effect  of  usury  in  cases  tied  to  recover  the  amount  actually 
not  within  that  statute,  see  Alston  v.  loaned  and  legal  interest  (Thurston 
Brashears,  4  Ark.  422,  where  the  prin-  v.  Prentiss,  Walk.  Ch.  529 ;  Craig  v. 
cipal  of  the  usurious  contract  was  Butler,  9  Mich.  21 X  which  is  construed 
held  recoverable.  to  be  the  highest  rate  the  law  permits 

Connecticut:  A  corporation  having  to  be  stipulated  for.    Smith  v.  Stod- 

power  to  loan  money  under  certain  dard,  10  Mich.  148L 

restrictions,  having  afterwards  taken  Illinois :  The  statute  which  fixes 

a  note  as   security  on  terms  which  the  legal  rate  at  six  per  cent  allows 

were,  in  respect  to  interest,  a  viola-  "any  person  who  shaU  pay  or  deliver 

tion  of  the  charter,  it  was  held  in  a  any  greater  sum  or  value  for  any 

suit   on   the  note,  toiih  the  money  loan,  discount   or   forbearance,"  to 

counts,  that  although  there  could  be  "recover  threefold  the   amount  of 

no  recovery  on  the  note,  the  money  money  so  paid  **  from  the  person  so 

loaned,  with  the  legal  interest,  might  receiving ;  but  does  not  invalidate 

be  recovered.   Philadelphia  Loan  Ca  the  contract  reserving  an  illegal  rate 

V.  Towner,  13  Conn.  249.  See  Sheldon  of  interest    Hansbrough  v.  Peck,  5 

V.  Steere,  5  Conn.  181.  Wall  497 ;  McGHl  v.  Ware.  5  111.  21 ; 

Georgia :  Contract  void  only  to  the  Lucas  v.  Spencer,  27  id.  16 ;  Mapps 
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void  and  of  no  effect  for  whole  premium  or  rate  of  interest 
only  "  is  that  a  court  of  law  will  not  lend  its  aid  to  enforce 
the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express 

V.  Sharpe,  82  id.    13 ;  Cushman  v.  creditore  shaU  be  entitled  to  receive 

Sutphen,  42  id.  256 ;    Conkling    v.  interest  on  all  money  after  the  same 

Underhin,  4  id.  888 ;  Ferguson  v.  Sut-  shaU  have  become  due,  either   on 

phen,  8  id.  547 ;  Hunter  v.  Hatch,  45  bond,  bill,  promissory  note  or  other 

i«l.  178.  instrument  of  writing;  on  contracts 

Missouri :  In  Farmers'  &  T.  Bank  for  money  or  propert}' ;  on  aU  bal- 
V.  Harrison,  57  Ma  508,  Lewis,  J.,  ances  due  on  settlement  between  par- 
said:  "Hitherto  .  .  .  when  the  ties  thereto;  on  all  money  withheld 
defense  (of  usury)  was  successful  by  unreasonable  and  vexatious  delay 
courts  have  habitually  rendered  of  payment;  and  on  all  judgments 
judgment  for  the  principal  sum  and  obtained  from  the  date  thereof ;  and 
ten  per  cent  interest,  setting  apart  on  all  decrees  obtained  in  any  court 
the  interest  to  the  county  school  of  chancery  for  the  payment  of 
fund ; "  and  it  was  here  held  that  the  money  from  the  day  specified  in  the 
same  rule  would  apply  to  a  corpora-  said  decree  for  the  payment  thereof, 
tion  restrained  by  its  charter  from  or  if  no  day  be  specified,  then  from 
taking  interest  above  a  specified  rate,  the  date  of  entering  thereof,  until 
in  actions  by  it  upon  contracts  pro-  such  debt  money  or  property  is  paid 
viding  for  a  greater  rate.  at  the  rate  of  six  per  cent  per  annum 

Ohio :  In  Bank  of  Chillicothe  v.  and  no  more.*'  Although  this  statute 
Swayne,  8  Ohio,  257,  is  a  history  of  provided  only  that  all  creditors  should 
the  legislation  of  the  sta'e  on  the  be  entitled  to  interest  at  six  per  cent 
subject  of  interest  The  act  of  1799  per  annum  and  no  more,  "  on  all 
fixed  the  rate  at  six  per  cent,  but  in-  money  after  the  same  shall  become 
flicted  no  penalty  for  taking  or  re*  du€,*'  it  was  held  and  finally  settled, 
serving  a  greater  rate.  It  did  nt>t  up  to  1850,  that  the  rate  could  not  be 
declare  any  such  contract  void,  nor  raised  by  agreement  before  or  after 
create  any  forfeiture  of  the  principal  due  by  reason  of  the  prohibition  in 
sum,  but  forfeited  the  entire  interest  the  act  Hitchcock,  J.,  said :  "  From 
It  expressly  provided  that  the  lender  1804  to  the  present  period  (1838),  there 
might  recover  the  principal  after  de-  has  been  no  time  in  which  an  indi- 
ducting  payments  on  account  of  in-  vidual  might  recover  the  principal 
forest  The  act  of  1804  fixed  the  sum  of  money  loaned,  together  with 
rate  at  six  per  cent  and  provided  as  lawful  interest,  notwithstanding  by 
to  persons  taking  more  that  "  such  the  terms  of  the  loan  he  was  to  have 
persons  shall  forfeit  the  whole  received  a  greater  rate  of  interest" 
amount  of  the  debt  on  which  the  In  this  case,  however,  a  like  prohibi- 
illegal  interest  was  charged  or  re-  tion  in  the  charter  of  a  bank  limiting 
ceived,"  one-half  to  the  informer  its  right  to  charge  interest  to  a  speci- 
prosecuting,  and  one-half  to  the  fied  rate  was  held  to  render  a  con- 
county  treasury ;  said  to  be  substan-  tract  exceeding  this  limit  wholly  void 
tially,  if  not  literally,  the  same  as  the  on  the  ground  of  its  want  of  power 
Pennsylvania  statute,  and  probably  to  make  it  For  criticism  on  this  dis- 
oopied  from  it    Act  of  1824:  **A11  tiuction,  see   McLean  v.  Lafayette 
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purpose  of  carrying  into  effect  that  which  is  prohibited.  Such 
a  contract  is  not  so  far  void  that  the  repeal  of  the  statute 
which  forbade  it,  no  saving  clause  being  embodied  in  the  re- 
pealing act,  will  not  operate  to  cut  oflf  the  defense  of  usury  in 
an  action  upon  it.* 

[567]  Subjecting  the  usurer  to  a  fine^  or  to  loss  of  all  inter- 
est on  the  debt  by  a  separate  prosecution,  does  not  of  itself 
[568]  render  the  contract  into  which  the  usury  enters  wholly 
void.  Where  it  is  not  declared  void  for  usury  by  the  statute, 
[569]  and  there  are  no  specific  provisions  for  a  different  ad- 
justment of  the  amount  which  may  be  recovered,  the  contract 
[570]  as  to  interest  is  held  void  when  it  stipulates  for  a  rate 
forbidden  by  law ;  then  the  principal  sum  may  be  recovered 
with  ordinary  interest.^ 

In  many  cases  the  construction  of  such  statutes  has  been 
influenced  by  antecedent  legislation  indicating  some  legislative 
policy.     And  the  history  of  legislation  upon  this  subject  shows 

Bank,  8  McLeaD,  589;  and  Farmers*  Hardio,  6.    But  see  Richardson  v. 

&  T.  Bank  v.  Harrison,  57  Ma  503;  Brown,  8  Bibb,  207;  Wells  v.  Porter, 

Lafayette  Benefit  Society  v.  Lewis,  7  5  B.  Mon.  416 ;  Denham  v.  Stone,  7 

Ohio,  81.  J.  J.  Marsh.  17a 

Pennsylvania:  Usurious  agreements  *  Ewell  v.  Daggs,  108  U.  S.  148, 

not  wholly  void.    The  creditor  is  en-  *  Bunn  v.  Kinney,  15  Ohio  St  40. 

titled  to  recover  the  sum  loaned  and  By  an  act  passed  in  1850  parties  were 

legal  interest    Wycoff  v.  Longhead,  allowed  in  Ohio  to  "stipulate  for  in- 

2  Dall.  92 ;  Turner  v.  Calvert,  12  S.  terest  at  any  rate  not  exceeding  ten 

&  R.  46 ;  Kupf ert  v.  Guttenberg  Build-  per  cent  yearly.**    In  an  action  on  a 

ing  Ass*n,  30  Pa.  St  465 ;  Philadelphia,  note  at  four  months,  which  included 

eta  R.  Co.  v.  Lewis,  83  id.  83.    See  interest  at  nearly  twenty  per  cent,  it 

Evans  v.  Negley.  13  S.  &  R.  218.  was  held  usurious  and  void  to  the 

Mississippi :  Taking  or  reserving  extent  of  interest  above  six  per  cent 
illegal  interest  is  not  a  punishable  from  date.  There  was  no  mention  of 
offense,  nor  does  it  render  the  con-  interest  on  the  face  of  the  note,  ex- 
tract into  which  it  enters  void ;  by  cept  "  after  due ; "  the  usury  was  in- 
statute  it  causes  a  forfeiture  of  all  in-  eluded  with  the  principal  The  inter- 
terest  Wallace  v.  Fouche,  27  Miss,  est  agreement  implied  by  putting 
266 ;  Newman  v.  Williams,  29  id.  212 ;  interest  and  principal  together,  in 
M^Alister  V.  Jerman,  82  id.  142 ;  Brown  the  amount  for  which  the  note  was 
V.  Nevitt,  27  id.  801.  given,  was  enforced  to  the  extent  of 

Kentucky:   An  agreement  to  set  six  per  cent  between  its  date  and 

the  hire  of  a  negro  worth  £22  per  maturity;  for  if  the  interest  agree- 

year  against  the  interest  of  £125  is  ment  were  wholly  void,  no  interest 

so  far  void  as  to  let  in  the  borrower  whatever  could  be  recovered  for  that 

to  redeem,  but  does  not  vitiate  the  timesi 
whole  contract    Reed  v.  Landsdale^ 
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the  progress  and  tendency  of  popular  thought;  the  gradual 
subsidence  and  final  disappearance  of  the  old  prejudice  against 
not  only  interest,  but  usury.  The  common  law  is  flexible 
enough  to  accommodate  itself  by  degrees  to  deliberate  popular 
convictions;  and  it  has  done  so  in  respect  to  interest  and 
usury.  Very  high  rates  of  stipulated  interest  which  tran- 
scend statutory  limits  are  abated  and  brought  to  the  standard 
which  the  law  fixes ;  and  when  no  limit  is  fixed  by  statute 
such  stipulated  rates  are  sometimes  mitigated  as  the  law  miti- 
gates penalties;  but  in  both  cases  the  excessive  interest  is 
treated  as  free  from  the  taint  of  crime.  Usury,  as  a  crime,  is 
rapidly  disappearing  from  the  statutes  everywhere. 

§  316.  Computation  under  usury  statutes.  Under  [571] 
statutes  where  the  rates  allowed  by  law  have  been  exceeded 
in  the  contract,  and  the  principal  sum  or  a  part  of  it  remains 
collectible,  various  questions  have  arisen  affecting  the  amount 
the  creditor  is  entitled  to  recover.  The  forfeiture  of  inter- 
est or  principal  declared  by  statute  for  usury  inures  to  the 
debtor,  and  may  operate  in  reduction  of  the  debt  where  such 
forfeiture  is  not  exclusively  to  be  adjudged  in  a  separate  pro- 
ceeding, or  to  be  adjudged  in  the  creditor's  suit  to  a  public 
fund.  The  interest  contract  which  violates  a  statute  is  of 
course  wholly  void ;  but  in  many  instances  the  statute  goes 
further,  and  by  way  of  penalty  declares  a  forfeiture  of  all  in- 
terest, or  a  forfeiture  of  double  or  treble  the  amount  of  the 
interest  or  usury,  and  sometimes  also  a  portion  of  the  princi- 
pal. If  the  forfeiture  is  to  be  worked  out  by  a  criminal  pro- 
ceeding or  a  qui  tarn  action,  it  is  not  to  be  deducted  from  the 
valid  portion  of  the  debt.'  In  Ohio,  under  the  act  of  1804, 
which  provided  for  forfeiture  of  the  whole  debt,  the  creditor 
was  entitled,  nevertheless,  to  recover  it  from  the  debtor  with 
legal  interest;  for  the  statute  excluded  him  from  the  benefit 
of  the  forfeiture  by  awarding  one-half  to  the  informer  and 
devoting  the  other  half  to  the  county  treasury.  So  the  Iowa 
act  of  1839  abated  the  interest  to  the  legal  standard  between 
the  debtor  and  creditor,  and  made  the  latter  subject  to  a  for- 
feiture to  the  county  of  the  usurious  part  of  the  interest  and 
twenty-five  per  cent,  interest  thereon.^ 

>  Richards  v.  Marshman,  2  G.  Greene,    Drake  v.  Lowry,  14  Iowa,  125 ;  Shel- 
217.  don  Y.  Mickel,  40  Iowa,  19. 

SFicklin  v,  Zwart,  10  Iowa,  387: 
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Under  a  statute  in  Indiana'  which  Kmits  the  rate  of  interest 
and  provides  that  in  actions  upon  contracts  by  which,  directly 
or  indirectly,  a  higher  rate  is  contracted  for,  taken  or  reserved, 
the  plaintiff,  besides  losing  costs,  shall  only  recover  the  princi- 
pal, deducting  interest  paid,  notes  containing  a  promise  of 
such  interest  are,  to  the  extent  of  it,  without  consideration. 
Whether  it  is  openly  expressed,  stealthily  added  to  the  princi- 
pal or  taken  in  advance  without  reducing  the  sum  stated  in 
the  note,  there  is  to  the  extent  of  the  interest  a  want  of  con- 
[572]  sideration.'  Where,  however,  a  note  bearing  nsurions 
interest  is  given  for  a  precedent  debt,  the  "  principal "  allowed 
to  be  recovered  may  include  not  only  the  original  principal, 
but  such  interest  as  has  legally  accrued  thereon  up  to  the 
time  of  giving  the  usurious  note.* 

The  Massachusetts  act  of  1825,  as  modified  by  the  act  of 
1826,  and  the  Illinois  act  of  1845,  are  similar  in  respect  to  the 
consequences  to  the  creditor  of  usury,  in  an  action  upon  the 
usurious  contract.  The  creditor  must  pay  costs  and  forfeit 
threefold  the  amount  of  the  whole  interest  reserved,  dis- 
counted or  taken ;  he  is  entitled  to  judgment  and  execution 
for  the  balance  only  which  may  remain  due  upon  the  contract 
or  assurance  after  deducting  the  forfeiture.  In  the  former 
state  this  statute  has  been  regarded  in  her  own  courts  in  re- 
spect to  these  and  other  accompanying  provisions  as  such  a 
mitigation  of  the  law  previously  in  force  that  it  is  remedial 
rather  than  penal.*  So  that  the  debtor  as  plaintiff,  seeking 
equitable  relief  by  bill  in  equity  to  redeem  by  payment  of 
the  amount  equitably  due  upon  the  usurious  debt,  may  claim 
the  same  benefit  of  the  forfeiture  and  have  the  debt  reduced 
by  it,  as  when  he  is  defendant  at  law,  if  the  creditor  asserts 
his  rights  under  the  contract  by  his  answer.* 

In  Illinois,  however,  there  is  no  provision  for  recovering 
usury  voluntarily  paid;  the  right  to  deduct  it  from  the  debt 
on  which  it  was  paid  in  actions  therefor  is  the  only  remedy/ 

1  Gavin  &  Hord,  408,  §  4  » Ibid. ;  Gerrish  v.  Black,  104  Masei 

2Mus9elman    v.    McElhenney,    23  400;  Minot  v.  Sawyer,  8  Allen,  78; 

Ind.  4 ;  Croes  v.  Wood,  30  Ind.  378 ;  Smith  v.  Robinson,  10  Allen,  I3a 

Hays  V.  MiUer,  12  Ind.  187.  OReinback  v.  Crabtree,  77  III  182; 

» Pratt  V.  WaUbridge,  16  Ind.  147.  Saylor  v.  Daniels,  37  111.  331 ;  Far- 

*  Hart  V.  Goldsmith,  1  Allen,  145 ;  well  v.  Meyer,  35  lU.  40 ;  Lucas  t. 

Gray  v.  Bennett^  8  Met  522.  Spencer,   27    HI    15;    Parmelee  ▼. 


§  817.]    AOREBMKNTS  FOB  USUSY  —  BEFORE  MATURITY.      673 

The  statutes,  throagh  successive  changes,  are  and  have  been 
penal  by  reason  of  the  forfeiture  of  interest ;  and  the  debtor 
who  seeks  equity  is  required  to  do  equity  by  paying  principal 
and  legal  interest.^  But  while  the  transaction  remains  un- 
settled apd  suit  is  brought  for  the  recovery  of  the  usurious 
debt,  or  any  part  of  it,  the  debtor  had  a  right  prior  to  1867 
to  reduce  it  by  applying  aU  the  usury  paid.  Where  usury 
had  been  contracted  for  the  statute  was  express  that  the 
creditor  was  entitled  to  recover  only  the  principal  due,  or 
only  the  balance  after  deducting  the  forfeiture."  The  [573] 
usury  received  was  considered  as  having  been  extorted  by 
the  creditor  and  should  be  applied  in  part  payment  of  the 
principal  of  the  debt.' 

§  317.  Same  subject.  Under  those  statutes,  as  under  all 
others,  the  parties  may  free  the  debt  of  the  usurious  taint,  and 
rescue  it  from  the  frowns  of  the  law.  The  courts  do  not  shut 
the  door  in  the  face  of  the  penitent/  The  debt  will  usually  be 
so  divested  of  the  vice  with  which  usury  infects  a  contract,  if 
the  usury  is  deducted  from  the  debt,  and  a  new  contract  made 
for  the  payment  of  so  much  of  the  original  principal  alone  as 
remains  unpaid,  with  only  lawful  interest.'  But  in  Illinois  the 
debt,  so  long  as  it  remains  against  the  same  debtor  who  has 
paid  usury,  would  seem  to  be  subject  to  a  deduction  for  all  the 
usury  paid ;  merely  striking  out  the  usury  from  the  debt  un- 
paid and  substituting  a  new  agreement  or  new  securities  bear- 
ing lawful  interest  for  the  same  debt  will  not  suffice.* 

Lawrence,   44   HL  405 ;    Booker   v.  Ca  v.  Burkam,  id.  283 ;  Craig  v.  But- 

AndereoD,  85  BL  66.  ler,  9  id.  21 ;  Barnes  v.  Hedley,  2 

^Mapps    V.    Sharpe,    83    Bl.    18;  Taunt  184;  Eolboum    v.  Bradley,  8 

Snyder    v.    Griswold,    87    BL    216 ;  Day,  356 ;  Poetlethwait  v.  Garrett,  8 

Oudhman   v.   Sutphen,   42   BL   256.  T.  B.  Mon.  845;  Fowler  v.  Garret, 

But  see  Johnson  v.  Thompson,  28  8  J.  J.  I^Iarsb.  682. 
BL  852.  « In  MitcheU  v.  Lyman,  77  BL  525, 

^  DriscoU  T.  Tannoek,  76  Bl.  154 ;  a  usury  debt  was,  by  a  new  agree- 

Reinback  ▼.  Crabtree,  77  BL   182 ;  ment,  so  freed  of  usury  as  to  subse- 

FarweU  v.  Heyer,  85  BL  40.  quently  bear  legal  interest;  but  it 

>  Id.  was  the  same  debt,  and  so  divested  of 

4  De  Wolf  T.  Johnson,  10  Wheat  its  original  character  as  to  cut  off  the 

867.  right  to  deduct  the  usury  paid  while 

A  Chadboum  v.  Watts,  10  Mass.  121 ;  in  a  usurious  state.    A  person  bor- 

Clark  V.  Phelps,  6  Met  296 ;  Smith  v.  row«d  $8,000,  gave  his  note  for  that 

Stoddard,  10  Mich.  148 ;  Collins  Iron  amount,  payable  in  one  year,  with 
Voi.1— 48 
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[574]  In  Michigan,  where  only  the  excess  above  the  highest 
rate  which  may  be  stipulated  for  is  usury,  and  where  only 
that  excess  can  be  abated,  or,  after  having  been  paid,  can  be 
deducted  in  actions  for  the  principal,  this  remedy  of  recoup- 
ment does  not  exist,  if  the  parties  have  made  new^ securities 
which  include  nothing  but  the  actual  loan,  and  are  not  meant 
to  be  mere  evasions ;  ^  nor  if  they  have  adjusted  the  debt  by 
applying  credits  and  payments  so  that  usury  contained  in  the 
items  adjusted  is  not  contained  as  an  integral  part  of  the  debt 
in  its  final  form.  * 

Statutes  providing  for  a  forfeiture  of  threefold  the  amount 
of  the  whole  interest  reserved  or  taken  were  in  force  in  sev- 
eral states  for  many  years.  Under  them  the  interest  was 
computed,  for  the  purpose  of  determining  the  amount  of  the 
forfeiture,  on  the  basis  of  the  contract,  up  to  the  time  the 

interest  at  ten  per  cent ;  but  the  192,  a  loan  of  |450  was  made,  and  a 

lender  retained  out  of  the  |d,000  five  note  given  calling  for  ten  per  cent 

per  cent,  so  that  the  borrower  actu-  interest ;  there   was  also   a  verbal 

ally  received  no  more  than  $3,850.  agreement  made  at  the  same  time  to 

At  the  end  of  the  year  all  interest  pay  six  per  cent  more,  and  payment 

was  paid,  and  a  new  note  given  for  made  pursuant  to  that  agreement 

|8,000  with  interest  at  ten  per  cent,  This  verbal  agreement  was  held  to 

with  personal  security,  and  the  mort-  make  the  transaction  usurious,  and 

gage  which  had  been  made  to  secure  that,  although  usurious  interest  once 

the  first  note  discharged.    In  an  ac-  paid  cannot  be  recovered  back,  it  is 

tioD  upon  the  second  note,  it  was  held  settled  in  that  state  that  this  role 

that  although  the  same  debt  was  se-  does  not  apply  where  the  transaction 

cured  by  the  second  as  by  the  first  has  not  been  settled,  and  the  tenderer 

note,  and,  therefore,  was  subject  to  brings  his  action  for  the  balance.  lo 

be  reduced  by  the  interest  paid  on  such  action  the  borrower  may  defend 

the  first  note,  yet^  the  last  note  was  by  claiming  a  credit  for  whatever 

not  usurious,  and  the  plaintiff  was  usurious  interest  he  has  paid  in  the 

entitled  to  interest  upon  it  This  case  same  transaction.   Saylor  v.  Daniels, 

was  governed  by  the  law  of  1857,  87  DL  8dL 

which  provides  that  if  any  person  or  And  the  fact  that  new  notes  have, 

corporation  shaU  contract  tb  receive  from  time  to  time,  been  given  does 

a  greater  rate  of  interest  than  ten  per  not  change   the   case.     Farwell  v. 

cent  upon  any  contract  turitten  or  Meyer,  85  lU.  40 ;  Parmelee  v.  Law- 

verbcU,  such  person  shall  forfeit  the  rence,  44  111.  405 ;  Booker  v.  Ander- 

whole  of  the  interest  and  shall  be  en-  son,  85  DL  60. 

titled  only  to  recover  the  principal  >  Smith  v.  Stoddard,  10  Biich.  148L 

sum.   The  language  of  this  statute  Is  >  Collins  Iron  Ca  ▼•  Borkam,  10 

peculiar.  Mich.  288. 
In  Beinback  v.  Crabtree,  77  DL 
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amount  dae  was  ascertained  by  the  verdict.^  And  in  Massa- 
chusetts threefold  the  amount  of  the  whole  interest,  usu- 
rious as  well  as  lawful,*  and  in  New  Hampshire  threefold 
the  sum  above  the  lawful  interest,'  was  deducted.  On  usu- 
rious contracts  in  Iowa  the  creditor  is  entitled  only  to  the 
principal ;  ten  per  cent,  is  adjudged  against  the  debtor  for  cer- 
tain public  funds ;  this  is  computed  upon  the  amount  of  the 
contract  up  to  the  rendition  of  the  judgment,*  and  in  the  same 
way  against  a  surety.*  Where  there  have  been  partial  pay- 
ments, it  is  held  that  the  computation  should  be  made  [575] 
as  between  debtor  and  creditor;*  and  if  the  principal  of  a  usu- 
rious debt  has  been  paid,  and  the  action  is  brought  for  the 
usurious  interest,  on  the  defense  of  usury,  the  judgment  for 
the  penalty  to  the  school  fund  cannot  be  rendered.^ 

Where  usury  does  not  wholly  invalidate  the  debtor's  con- 
tract to  pay  the  principal,  but  it  is  subject  to  be  reduced  by 
deduction  of  the  usury,  or  interest  paid  or  reserved,  whether 
single  or  multiplied,  the  benefit  of  that  defense  is  of  course 
confined  to  actions  upon  the  usurious  contract,  or  in  some 
form  for  the  collection  of  the  usurious  debt.  The  defense  is 
available  in  suits  for  the  foreclosure  of  mortgages,  as  well  as 
in  personal  actions  upon  the  contract.^  The  usurious  debt, 
originally  a  gross  sum,  or  made  so  by  the  consolidation  of  a 
series  of  transactions,  is  often  divided  to  be  paid  by  instal- 
ments secured  in  one  instrument  or  in  several.  When  so  di- 
vided, and  a  part  only  is  sued  for,  the  residue  being  either 
paid,  or  for  other  reasons  not  in  issue  —  perhaps  belonging  to 
another  party  —  may  the  entire  deduction  to  which  the  debtor 
is  entitled  for  usury  be  made  from  the  portion  sued  for?  In 
Maine  the  debtor  is  entitled  to  an  abatement  of  the  usurious 
interest,  and  to  have  such  usury  as  he  has  paid  on  a  debt  de- 
ducted from  the  collectible  portion  when  it  is  sued  for.*  In 
that  state  where  a  usurious  debt  is  divided  and  separate  notes 

1  Parker  v.  Biglow,  14  Pick.  486.  ^  Mcintosh  v.  Likens,  25  Iowa,  655. 

2Brigham  v.  Marean,  7  Pick.  40.  •  Sheldon  v.  Mickel^  40  Iowa,  19; 

<  Gibson  v.  Steams,  8  N.  H.  18S.  Smith  v.  Coopers,  9  Iowa,  876. 

See  Rev.  St  N.  H.,  eh.   190,  §  8;  ? Easley  v.  Blband,  18  Iowa,  182. 

DivoU  y.  Atwood,  41  N.  H.  449.  » Minot   t.  Sawyer,  8  AUen,  78 ; 

«  Ficklin  v,  Zwart,  10  Iowa»  887 ;  Cowles  v.  Woodruff,  8  Cona  dSk 

Drake  ▼.  Lowry,  14  Iowa,  12S.  ^Lond  v.  MerriU,  45  Me  516w 
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given  for  it  each  note  is  held  to  contain  the  same  proportion 
of  the  usury  as  of  the  entire  debt ;  and  subject  to  abatement 
by  application  of  a  like  proportion  only  of  any  usurious  inter- 
est that  had  been  paid  on  the  whole  debt.^ 

In  New  Hampshire  usury  was  for  a  long  time  punished  by 
obliging  the  creditor  to  lose  three  times  the  sum  above  the 
lawful  interest  taken,  to  be  deducted  from  the  sum  found 
lawfully  due.  Where  a  usurious  debt  was  secured  by  two 
notes,  and  one  had  been  paid,  it  was  held  in  an  action  against 
the  other  that  the  payment  of  one  could  not  affect  the  de- 
[576]  fendant's  right  to  the  deduction  allowed  by  the  statute 
any  more  than  if  the  whole  sum  had  been  put  into  one  note 
and  the  amount  paid  had  been  indorsed  upon  it;  the  balance 
still  due  upon  the  last  note  is  the  balance  of  the  money  upon 
which  the  usurious  interest  was  secured  and  paid ;  and  to  sub- 
ject it  only  to  a  proportionate  abatement  would  be  an  evasion 
of  the  spirit  and  letter  of  the  statute.' 

Section  4. 

aobeements  fob  more  thajt  leoal  bate  afteb  hatubrty. 

§  318.  Not  usuryi  but  penalty.  This  subject  has  been,  to 
a  considerable  extent,,  touched  upon  in  the  preceding  pages^ 
but  attention  has  not  been  called  to  the  distinct  question  of 
the  effect  of  stipulating  for  rates  of  interest  exceeding  those 
allowed  by  law  to  be  paid  after  .maturity.  The  question  may 
practically  arise  under  statutes  regulating  interest  in  two 
ways :  first,  by  providing  that  the  interest  on  money  shall  be 
a  given  rate,  and  no  more ;  second,  by  prescribing  a  general 
rate,  and  that  parties  may  agree  on  any  other  not  exceedin^^ 
a  specified  higher  rate.  Reserving  a  greater  sum  for  interest 
before  maturity  than  the  rate  fixed  by  statute,  or  than  is 
authorized  to  be  stipulated  for,  renders  the  contract  usurious. 
But  agreeing  for  the  prohibited  rates  to  be  computed  after 
maturity  is  not  usury." 

iPieroe  t.  Conant»  25  Me.  88;  Dar-  v.  WiUioxi,  2i  Fed  Rep.  810;  Stana- 

licg  y.  March,  22  Mk  184;  Ticonio  bury  v.  Stansbury,  24  W.  V&  684; 

Bank  v.  Johnson,  81  Me.  414  Chaffe  v.  Landers,  46  Ark.  864 ;  Wey- 

2  Farr  v.  Chandler,  51  N.  H.  545.  rich  v.  Hobeiman,  14  Neb.  482 ;  Bar- 

3  Scottish- American  Mortgage  Ca  bour  v.  I^ompkina,  81  W.  Va.  410  (if 
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The  reason  given  is  that  the  debtor  can  relieve  himself  by 
at  once  paying  the  debt ;  he  is  no  loqger  bound  to  keep  the 
money  that  it  may  earn  interest  for  the  creditor.  By  [577] 
paying  the  debt  the  debtor  can  prevent  its  increase  by  the 
accumulation  of  interest.  This  reasoning  overlooks  the  possi- 
bility that  for  want  of  money  the  debtor  will  be  unable  to 
avail  himself  of  this  relief ;  this  is  the  very  inability  with  its 
distressing  consequences  from  which  it  is  deemed  humane  and 
politic  by  statutes  against  usury  to  shield  him.  The  right  to 
stop  interest  by  paying  the  principal  without  the  ability  to 
make  such  payment  is  just  equivalent  to  the  right  a  person 
has  to  borrow  money  when  no  person  having  it  will  lend  to 
him.  If  the  creditor's  power  over  the  necessitous  to  extort 
oppressive  terms  at  the  lending  is  deserving  of  legal  check, 
why  limit  that  restriction  to  the  period  of  credit?  High  rates 
of  interest  to  commence  at  the  end  of  that  period  are  as  likely 
to  be  oppressive  as  when  applied  before,  and  more  likely  to 
be  assented  to.  But  the  further  reason  is  given  that  higher 
than  legal  rates  agreed  to  for  interest  after  maturity  are  in 
the  nature  of  a  penalty,  and  therefore  only  the  actual  dam- 
ages are  recoverable ;  and  as  these  damages  are  for  the  non- 
payment of  money  they  are  measured  by  the  legal  rate  of 
interest.  The  doctrine  thus  limited  is  correctly  stated  thus : 
An  agreement  to  pay  more  than  the  legal  rate  of  interest  by 
way  of  penalty  for  not  paying  the  debt  is  not  usurious  because 
the  debtor  may  at  any  time  relieve  himself  by  paying  it 

the  agreement  is  made  after  the  in-  Rogers  v.  Sample,  88  Miss.  810 ;  Rob- 

terest  has  become  due);  Lawrence  erts   v.   Trenajne,    Cra    Jac.    507; 

V.  Cowles,  18  HL  577;  Gould  V.  Bishop  Floyer  v.  Edwards,  1    Cowp.    113; 

HiU  Colony,  85  HI    824;    Davis  v.  Wells  v.  GirUng,  1  Brod.  &  Bing. 

Rider,   53    IlL    416 ;    Witherow    v.  447 ;  Baa  Abr.,  title  "  Usury,"  letter 

Briggs,  67  IlL  96 ;  Wilday  v.  Mor-  c ;  Caton  v.  Shaw,  2  Har.  &  G.  la 

i-ison,  66  HI.  532 ;  Cutler  ▼.  How,  8  Under  tlie  Tennessee  statute  which 

Mass.  257 ;  Call  v.  Scott,  4  Call,  402 ;  provides  that  "  interest  is  the  com- 

Wilson  V.  Dean,  10  Iowa,  482 ;  GK>wer  -  pensation  which  may  be  demanded 

V.  Carter,  8  Iowa,  244 ;  Moore  v.  Hyl-  by  the  lender  from  the  borrower,  or 

ton,  1   Dev.  Eq.  488 ;  Campbell  v.  creditor  from  the  debtor,  for  the  use 

Shields,  6  Leigh,  517 ;  G^mbril  v.  Doe,  of  money,"  a  rate  in  excess  of  that 

8  Black!  140 ;  Fisher  v.  Otis,  8  Pin.  fixed  by  law  is  usurious,  though  it  is 

(Wis.)  78 ;  Wight  v.  Shuck,  Morris  not  payable  until  after  the  maturity 

(Iowa),  425;  Shuck  v.  Wight^  1  G.  of    the   obligation.    Richardson    v. 

Greene,  128;  Fisher  v.  Anderson,  25  Brown,  9  Baxter,  242i 
Iowa,  28 ;  Jones  v.  Berryhill,  id.  289 ; 


678  nnxEBST.  [§  818. 

with  lawful  interest  if  he  is  able  to  do  so ;  and  even  if  he 
incurs  the  penalty,  this  may  be  reduced  to  the  actual  debt 
reckoned  in  the  same  manner.^  No  agreement  is  valid  for  a 
greater  rate  of  interest  to  be  paid  after  maturity  than  may  be 
legally  stipulated  to  be  paid  before.  This  rule  is  founded 
upon  principle  and  authority.  Parties  may  contract  abso- 
lutely or  conditionally,  as  we  have  seen,  for  any  rate  within  a 
statute  fixing  interest  limits.  When  a  rate  above  those  limits 
is  agreed  to  be  paid  before  maturity  it  is  usurious;  not  collect- 
ible; if  it  is  agreed  to  be  paid  after  maturity  it  is  in  the 
nature  of  a  penalty  and  has  no  effect ;  then  the  legal  rate  will 
govern  as  though  no  agreement  had  been  made.' 

1 8  Parsons  on  Cont  llQi  obligation  is  to  be  void  on  the  pay- 

3  Shuck  y.    Wight*    1  G.  Greene,  ment  of  the  lesser  sum  to  the  obligee 

128;  Wight  V.  Shuck,  Morris  (lowaX  by  a  day  certain.    The  real  nature 

425 ;  Gower  v.  Carter,  8  Iowa,  244 ;  and  essence  of  the  agreement  is  al- 

Wilson  v.  Dean,  10  Iowa,  432 ;  Cutler  ways  disclosed  by  the  condition  of 

V.  How,  8  Mass.  257 ;  Conrad  v.  Gib-  the  bond  or  undertaking, 

bon,  29  Iowa,  120 ;  Clark  v.  Kay,  26  «<  In  the  present  case  the  condition 

Ga.  408;  Claypool    v.   Sturgess,  10  of  the  contract  was  to  pay  the  note. 

Ohio  St.  440 ;  Taul  v.  Everet,  4  J.  J.  with  interest,  by  a  certain  day.    H 

Marsh.  10 ;  Jackson  v.  Shawl,  29  CaL  not  paid  punctually  when  due,  the 

267 ;  Burnhisel  v.  Firman,  22  WalL  defendants  promise  to  pay  as  a  pen- 

170 ;  Bunn  v.  Kinney,  15  Ohio  St  40;  alty  for  the  default  two  and  a  half 

Caton  V.  Shaw,  2  Har.  &  G.  18;  Sex-  per  centum  per  month  from  mata- 

ton  V.  Murdock,  86  Iowa,  516 ;  Fyke  rity  until  paid.    Are  the  plainti^  eo- 

y.  Clark,  3  B.  Mon.  262 ;  Brockway  v.  titled  to  enforce  this  penalty  b&xdsX 

Clark,  6  Ohio,  45.  the  defendants,  on  their  f ailore  to 

In  Gower  v.  Carter,  8  Iowa,  244»  pay  the  notes  at  their  maturity?    ^^ 

the  action  was  brought  on  an  agree-  must  first  remark,  however,  that  on 

ment  to  pay  a  sum  of  money  by  a  examination  of  the  petition  we  find 

certain   day,  and  more  than   legal  that  it    does    not    set   forth    ^^ 

interest  afterwards,  by  way  of  pen-  breaches  on  the  part  of  the  def^i^^' 

alty,  if  the  debt  be  not  punctually  ants,  as  on  a  penal  bond.    It  do^ 

paid.    Stockton,  J.,  said :    ''The  de-  not  aver  what  amount  is  claimed  ^V 

fendants'  agreement  to  pay  two  and  piainti£fs  as  due  from  defenda>^^ 

a   half  per  centum  per  month,  in  nor  does  it  pray  judgment  fa'^^ 

default  of  payment  of  the  promis-  amount  of  the   penalty.    We  i^^' 

sory  notes  at  maturity,  is  not  essen-  to  this  in  connection  with  the  4^^' 

tially  different  from  an  agreement  tion  made  by  the  defendants  in  tbeir 

to  pay  a  gross  sum  as  such  penalty,  assignment  of  erroi^  viz. :  whether 

Nor  do  'We  perceive  that  either  of  the  court  should  have  rendered  judg- 

the  notes  sued  on  is  essentially  dif-  ment  for  the  penalty  of  two  ^J^^f 

ferent  from  a  penal  bond  by  which  half  per  centum  per  month,  b^^  ^ 

the  obligor  binds  himself  to  pay  the  not,  for  what  amount  should  j^^^' 

obligee  a  certain  sum,  with  the  condi-  ment  have  been  rendered? 

tion  appended,  by  which  the  fisst  "  The  consideration  of  this  que^^^^ 
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§  319.  When  debtor  rellered  In  Illinois.  In  lUinoiB,  [678] 
however,  this  rule  does  not  appear  to  be  recognized.  A  rem- 
edy in  equity  has  sometimes  been  abstractly  acknowl-  [579] 
edged  as  one  that  might  be  available  in  case  of  an  interest 

renders  it  advisable  to  inquire  to  nominal,  and  the  jury  may  give 
some  extent  into  the  nature  and  his-  substantial  damages  if  they  see  fit 
tory  of  actions  for  penalties  sued  on  Sedgw.  on  Dam.  896,  897. 
penal  obligationa  In  an  action  of  "  In  the  case  of  a  loan  of  money, 
debt  on  a  penal  bond  for  cbndition  although  in  point  of  fact  the  cred- 
broken,  the  amount  which  the  itor  may  suffer  the  most  serious  in- 
plaintiff  was  entitled  to  recover  was  convenience  for  the  want  of  punctual 
originally  the  penalty.  The  action  payment  of  his  debt,  as  happens 
could  not  be  relieved  against  by  pay-  every  day,  and  a  subsequent  pay- 
ment or  tender.  This  severe  rule  of  ment  of  principal  and  interest  may 
the  common  law  was  only  mitigated  be  a  very  inadequate  compensation 
by  the  practice  of  the  courts  of  for  the  original  disappointment,  it 
chancery,  which  interposed  and  may  be  stated  as  a  general  rule  that 
would  not  aUow  the  creditor  to  take  a  promise  of  paying  a  penalty  be- 
more  than  in  conscience  he  ought  yond  the  amount  of  legal  interest 
Sedgw.  on  Dam.  898.  From  the  cannot  be  enforced.  Pothier  on 
time  that  it  became  settled  in  equity  Obligations,  Appendix,  87.  Where 
that  the  condition  of  the  bond  was  the  penalty  has  been  incurred,  the 
the  agreement  of  the  parties,  the  ends  of  justice  may  be  arrived  at  by 
obligor  was  relieved  from  the  penalty,  reducing  the  penalty  to  the  actual 
Very  soon  arose  the  practice,  en-  debt  2  Parsons  on  Contracts,  893. 
forced  by  legislation,  requiring  the  The  case  of  Groves  v.  Groves,  1 
plaintiff  to  assign  breaches  in  his  Wash.  (Vsl)  1,  was  an  agreement  for 
declaration,  and  the  jury,  on  the  the  payment  of  a  debt  at  a  certain 
trial  assessed  such  damages  for  the  day,  and,  if  not  paid  punctually, 
breaches  assigned  as  the  plaintiff  on  then  for  the  payment  of  a  larger 
the  trial  might  prove.  And  it  is  en-  sum ;  the  court  held  tliat  a  contract 
acted  by  the  code  of  Iowa,  section  to  pay  a  larger  sum  at  a  future  day 
1818,  that  in  actions  on  penal  bonds  was  not  usurious,  and  that  the  in- 
the  petition  must  set  forth  the  creased  sum  should  be  considered  as 
breaches,  and  the  judgment  ren-  a  penalty  against  which  equity 
dered  thereon  must  be  for  the  act-  ought  to  relieve,  on  compensation 
ual  damages  only.  It  may  therefore  being  made.  So  in  firockway  v. 
be  laid  down  as  a  settled  rule,  that  Clark,  6  Ohio,  45,  the  supreme  court 
no  other  sum  can  now  be  recovered  of  Ohio  held  that  where  a  money- 
under  a  penalty  than  that  which  lender  takes  from  a  borrower  an 
shall  compensate  the  plaintiff  for  obligation  for  a  greater  amount  than 
his  actual  loss.  The  penalty  is  in  no  the  money  lent  and  stipulated  inter- 
sense  the  measure  of  compensation ;  est,  with  an  undertaking  on  bis 
and  the  plaintiff  must  show  the  par-  part  to  receive  a  less  sum  in  dis- 
ticular  injury  of  which  he  com-  charge  of  the  obligation,  if  punct- 
plains,  and  have  his  damages  as-  ually  paid,  equity  may  relieve 
sessed  by  a  jury.  Such  damages,  it  against  the  excess  as  a  penalty,  on 
is  further  held,  are   not  necessarily  the   same    principle    upon    which 
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[680]  contract  of  an  oppressive  character.^  While  the  statute 
limited  the  rate  which  might  be  stipulated  for  to  ten  per  cent. 
per  annum  a  note  was  given  to  which  was  added  this  clause: 
"  and  if  the  same  is  not  paid  when  due,  to  pay  her  twenty-four 
per  cent,  interest  thereon  from  the  time  the  same  is  due  until 

parties  are  ordinarily  relieved  from  a  definite  sum  was  named  as  settled 

penaitiea    The  same  was  granted  at  and  liquidated,  if  tlie  construction  of 

law  in  Massachusetts  jn  the  case  of  the  phraseology  would  work  oppres- 

Cutler  V.  How,  8  Mass.  257.    After  sion  the  use  of  the  term  *  liquidated 

a    verdict   by     the    jury,  for   the  damages '  did  not  prevent  the  courts 

plaintiff,  assessing  -the  damages,  the  from  inquiring  into  the  actual  injury 

court  directed  a  certain  amount  of  sustained,  and  doing  justice  between 

the   penalty,  which  it  deemed  op-  the   parties.     No   damages  for  the 

pressive,  to  be  deducted  from  the  non-payment  of  money  can  ever  be 

amount  of  the  verdict,  and   judg-  so  liquidated  between  the  parties  a» 

ment  was  entered  on  the  verdict  as  to  evade  the  provisions  of  the  law 

amended.  which  fix  the  rate  of  interest  Sedgw. 

"  In  Shuck  V.  Wight,  1  G.  Greene,  on  Dam.  400.  In  Orr  v.  Churchill,  I 
128,  the  note  was  for  the  sum  of  |dOO,  H.  Black.  232,  Lord  Loughborougb 
payable  two  years  after  date,  and  to  said :  '  There  can  only  be  an  agree- 
bear  interest  after  maturity,  if  not  ment  for  liquidated  damages  where 
paid,  at  the  rate  of  fifty  per  centum  there  is  an  agreement  for  the  perform- 
per  annum.  Suit  being  brought  by  ace  of  certain  acts,  the  not  doing  of 
the  holder  of  the  note  to  foreclose  which  would  be  injurious  to  one  of 
a  mortgage  given  to  secure  its  pay-  the  parties ;  or  to  guard  against  the 
ment,  the  petition  prayed  judgment^  performance  of  acts  which  if  done 
for  the  amount  of  the  note  with  such  would  also  be  in juriou&  But  in  caseB- 
interest  as  the  court  should  deem  just  like  the  present,  the  law  having  fixed 
and  proper.  Judgment  was  given  for  by  positive  rules  the  rate  of  interest* 
the  plaintiff  for  the  amount  of  the  has  bounded  the  measure  of  dam- 
note  and  interest  at  six  per  centum  age&'  In  the  case  of  Gray  v.  Crosby, 
per  annum.  This  judgment  was  af-  18  Johns.  219,  where  a  party  co^e- 
firmed  by  the  supreme  court  (1  G.  nanted  on  a  certain  contingency  to 
Greene,  128),  and  we  may  consider  pay  to  another  a  sum  of  money, 
that  the  principle  was  thereby  settled  with  a  proviso  that  if  he  failed  or  re- 
so  far  as  the  authority  of  this  com't  fused  then  he  would  pay  a  larger  sum 
could  settle  it,  that  the  plaintiff  was  as  liquidated  damages,  the  supTeme 
not  entitled  to  judgment  for  the  pen-  court  of  New  York  sity :  Such  facts 
alty  of  fifty  per  centum  per  annum,  constitute  no  right  to  recover  beyond 
but  for  six  per  cent  only.  the  money  actually  due.    Liquidated 

*'  In  another  class  of  cases  where  damages  are  not  applicable  to  stich  i^ 

the  parties  have  agreed  upon  a  sum  case.    If  they  were  they  might  afford 

certain  as  the  measure  of  damages,  a  secure  protection  for  usury,  aod 

in  order  as  far  as  possible  to  avoid  aU  countenance  oppression  under  the 

future  questions  as  to  the  amount  of  forms  of  law.'' 

damages  which  may  result  from  the  ^  Gould  v.  Bishop  Hill  Colooyi  ^ 

violation  of  the  contract ;  and  where  HL  824 
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paid."  The  supreme  court  held,  as  it  had  done  before  and  as 
it  did  repeatedly  afterwards,  that  such  agreements  for  interest 
are  not  usurious  unless  given  on  such  short  time  as  to  induce 
the  belief  that  they  were  designed  to  evade  the  statute  against 
usury .^  Such  contracts  do  not  come  within  the  rule  that  a 
greater  sum  is  a  penalty  when  it  is  made  payable  on  failure 
to  pay  a  smaller  sum.  Where  that  rule  applies,  the  greater 
sum  becomes  due  at  once  in  case  of  non-payment  at  the  [581] 
day  and  is  strictly  a  penalty  from  which  a  court  of  chancery 
will  relieve  on  slight  grounds.  The  courts  of  that  state,  in 
common  with  other  courts,  pronounce  such  excessive  interest 
a  penalty  to  ensure  punctuality,  but  it  is  not  there  strictly  a 
penalty  against  which  courts  of  chancery  will  relieve  except 
for  cogent  reasons.  On  the  contrary,  these  penalties  are  en- 
forced for  the  full  amount  agreed  to  be  paid.* 

Section  6. 

intebest  as  compensation. 

§  320.  Scope  of  section.  Under  previous  heads  we  have 
discussed  interest  resulting  from  or  connected  with  agreements 
therefor.  It  is  now  proposed  to  consider  the  subject  in  a 
broader  sense:  —  the  liability 'for  interest  where  there  is  no 
actual  agreement  to  pay  it,  not  only  in  connection  with  obli- 
gations ex  contractu  to  pay  the  principal,  but  also  where  the 
liability  is  founded  in  tort.  A  liability  for  interest  may  re- 
sult from  a  tacit  agreement  to  pay  it ;  and  the  law  in  many 
instances  implies  a  duty  to  pay  it  on  the  principle  of  quantum 

1  Ibid. ;  Lawrence  v.  Cowles,  18  IlL  of  these  questioDS,  namely,  whether 

577 ;  Smith  v.  Whitaker,  28  111.  867 ;  such  interest  was  of  the  nature  of  a 

Bishop  Hill  Colony  v.  Edgerton,  26  penalty,  or  usurious,  and  evidently 

IlL  54;  Davis  v.  Rider,  58  IlL  416;  did  not  regard  a  merely  increased 

Wilday    v.    Morrison,    66   IlL    582;  rate  of  interest  in  consequence  of 

Witherow  v.  Briggs,  67  IlL  96 ;  Bane  non-payment  at  maturity  as  a  pen- 

V.  Oridley,  id.  888.  alty  in  the  sense  in  which  a  gross 

In  a  recent  case  in  which  thirty  sum  is  a  penalty  when  it  is  to  be  paid 

per  cent  per  annum  was  stipulated  at  a  particular  day.  Bane  v.  Gridley, 

to  be  paid  after  maturity,  the  courts  67  HL  888. 

referring  to  its  previous  decisions,  2  Downey  v.    Beach,   78   HL   68; 

said  it  could  hardly  have  decided  all  Reeves  v.  Stipp,  91  IlL  609, 
these  cases  without  passing  upon  both 
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meruit.  It  is  also  almost  ^  invariably  chargeable  as  damages 
in  cases  of  default  in  the  payment  of  a  liquidated  debt;  and 
upon  damages  for  violation  of  contracts  where  such  damages 
are  determinable  by  some  certain  standard.  In  cases  of  tort 
[583]  interest  is  allowed  not  only  upon  money,  but  the  valae 
of  property  wrongfully  taken,  converted,  or  lost  by  culpable 
neglect.  It  is  recoverable,  also,  upon  pecuniary  elements  of 
damage  although  the  principal  injury  may  involve  a  claim  for 
unliquidated  damages. 

§  321.  Bight  not  absolute.  It  will  appear  more  fully  here- 
after that  the  right  to  interest  as  compensation  is  not  abso- 
lute, as  it  is  where  there  are  agreements  made  to  pay  it.  In 
some  jurisdictions  the  allowance  of  it  is  discretionary  with  the 
jury,  and  in  others  it  cannot  be  allowed  in  a  numerous  class 
of  cases  as  interest,  though  the  lapse  of  time  between  the  or- 
igin of  the  cause  of  action  and  the  time  of  trial  may  be  con- 
sidered by  the  jury  in  estimating  the  damages.  In  cases 
where  the  right  to  recover  interest  is  not  absolute  the  plaintiff 
may  properly  be  deprived  of  it  if  he  has  been  guilty  of  laches 
in  making  his  demand  or  in  prosecuting  his  action,  either  for 
the  time  anterior  to  judgment  or  for  such  other  period  as  the 
jury  juaj:  find  that  his  laches  continued.*  The  rate  of  interest 
allowed  as  compensation  is  that  provided  by  law  when  the 
liability  is  established.' 

§  322.  Tacit  agreement  to  pay  interest  on  accounts.  As 
will  be  presently  seen  more  at  large  interest  is  not  allowed 

iln  Maryland  a  subscription  for  P.  876;  NeweU  v.  Keith,  11  Vt.2W; 

stock  in  a  corporation,  the  amount  Adams  Exp.  Ca  t.  Milton,  11  f  ush, 

subscribed  being  payable  in  fixed  in-  49 ;  Bartells  v.  Redfield,  27  Fed.  R^I^ 

stalments,  is  not  such  a  contract  as  286 ;  S.  C,  28  Blatch.  486 ;  Stewart  v. 

interest  is  recoverable  on  as  matter  ScheU,  81  Fed.  Rep.  65 ;  United  States 

of  right    Frank  v.  Morrison,  66  Md  v.  Sanborn,  185  U.  a  271 ;  BrinWy 

399.    The  jury  may  allow  it    Mus-  v.  Willis.  22  Ark.  9;  Clark  v.  He«hy, 

grove  V.  Morrison,  64  id.  161.  52  id.  47a 

Interest  on  a  note  given  as  a  sub-       A  party  who  claims  damages  ^ot  a 

scription  to  a  railroad  company  and  tort,  liability  for  which  has  beaii  ^^ 

payable  one  year  after  the  completion  nied,  may  defer  bringing  an  ^.ctio^ 

of  the  road,  in  the  absence  of  an  until  a  pending  case  involving  ^^ 

agreement,  is  due  only  from  the  time  same  question  is  settled.    Fra^^i"  ^' 

payment  is  demanded.    Stevens  v.  BigelowCarpetCa,  141  Mass.  1^ 
Corbitt,  83  Mich.  46a  » First  Nat  Bank  v.  Fourth    Nat. 

2Redfield  v.  Ystalyfera  Iron  Ca,  Bank,  89  N.  Y.  412;  Sanders  v.  lak® 

110  U.  S.  174 ;  Bann  v.  Dalzell,  8  C.  &  Shore  &  M.  a  Ry.  Co..  94  id.  641. 
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upoD.  open  running  accounts.  Where  there  is  no  definite 
credit,  the  parties  deal  upon  the  assumption, —  by  the  debtor, 
that  although  he  has  no  claim  to  forbearance,  yet  payment 
will  be  requested ;  and,  on  the  part  of  the  creditor,  that  the 
account  has  no  time  to  run  and  will  be  paid  on  demand. 
Hence  interest  is  not  payable  before  demand  for  the  same 
reason  that  it  is  never  payable,  except  by  agreement,  while 
the  debtor  has  a  right  to  retain  the  money ;  in  such  cases  it 
is  not  payable  on  the  ground  of  default  until  the  creditor  has 
put  the  debtor  under  a  present  duty  to  pay  by  rendering  the 
account  or  requesting  payment.  Where,  by  the  custom  of  a 
place,  of  a  trade  or  of  a  particular  dealer,  moneys  owing  on 
account  are  to  carry  interest  after  a  certain  period,  whether 
demanded  or  not,  persons  who  contract  debts  at  that  place,  in 
that  trade  or  to  that  dealer,  with  notice  of  that  custom  at  the 
time  of  contracting,  tacitly  acquiesce  in  it,  and  by  a  natural 
implication  tacitly  agree  to  the  liability  which  it  imposes.^ 

1  Auzerais  v.  Kaglee,  74  CaL  00 ;  plaintiff  claimed  interest  on  his  ao- 

Hummel  v.  Brown,  24  Pa.  St  810 ;  count  and  offered  to  prove  the  uni- 

W att  V.  Hoch,  25  id.  411 ;  Newell  v.  versal  custom  of  forwarding  mer- 

Griswold,  6  Johns.  45 ;    Barclay  v.  chants  to  charge  interest  upon  such 

Kennedy,  8  Wash.  C.  C.  850 ;  Loring  accounts ;  that  such  custom  was  weU 

V.  Gumey,  5  Pick.  15 ;  Raymond  v.  known  to  the  defendant  when  he 

Isham,  8  Vt  258 ;  Consequa  v.  Fan-  contracted  with  the   plaintiff,  and 

ning,  8  Johns.   Ch.  587 ;    Wood  v.  that  he  had  settled  sevei-al  accounts 

Smith,  28  Yt  706 ;  Esterly  y.  Cole,  1  of   a   similar  description  with  the 

Barb.  235 ;  a  C,  8  N.  Y.  502 ;  Knight  plaintiff     in    which     interest    was 

T.  Mitchell,  8  Brev.  506;  Wills  v.  charged  without  objection.    Ezcep- 

Brown,  8  N.  J.  L.  *548 ;  Dickson  v.  tion  was  taken  upon  the  rejection  of 

Surginer,  8  Brev.  417 ;  Black  v.  Rey-  this  testimony.    Savage,  CX  J.,  said : 

bold,  8  Harr.  (Del)  528;  Higgins  v.  <'On  the  question  of  interest,  I  think 

Sargentk  2  B.  &  C.  849 ;  McAlister  v.  the  court  erred.    Interest  is  always 

Reab,  4  Wend.  488 ;  Reab  v.  McAlis^  properly  chargeable  where  there  is 

ter,  8  id.  109;  Veiths  v.  Hagge,  8  either  an  express  or  implied  agree- 

lowa,  168 ;  Knox  v.  Jones,  2  DaU.  ment  to  pay  it    The  facts  offered  to 

198 ;  Farmers\  etc.  Ck>.  v.  Mann,  4  be  proved  are  sufficient^  in  my  judg- 

Robt  856;  McKnight  v.  Dunlop,  4  ment»  to  authorize  a  jury  to  infer 

Barb.  86.  that  there  was  an  agreement  to  pay 

In  Meech  v.  Smith,  7  Wend.  815,  interest ;  it  was  the  uniform  custom 

on  action  upon  the  account  of  a  for-  of  all  those  engaged  in  the  same 

warding  merchant,  on  the  trial  the  business  to  charge  interest;  it  was 

plaintiff  proved  an  account  of  about  the  custom  of  the  plaintiff  to  charge 

$84  for  the  transportation  of  a  quan-  it :  he  had  charged  it  in  former  ac- 

tity  of  flour  by  him  for  the  defend-  counts  against  the  defendant,  and  it 

ant  from  R  to  N.  Y.  in  1827.    The  bad  been  paid  without  objection,  be- 
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[683]    This  interest  is  part  of  the  debt,  a  compensation  for 

forbearance,  not  damages  for  withholding  money  due.    A 

tacit  agreement  is  of  the  same  nature  and  force  as  an  actual 
one,  but  not  being  expressed,  it  is,  of  course,  to  be  established 

fore  the  contract  was  made  on  which  peculiar  to  the  state."  To  the  sanoie 
this  suit  is  brought  In  the  case  of  effect  are  Watt  v.  Hoch,  25  Pa.  St 
Trotter  t.  Grant,  2  Wend.  415,  there  411 ;  Adams  t.  Palmer,  80  id  846. 
was  no  evidence  that  the  defendant  In  Fisher  t.  Sargent,  10  Gush.  250, 
knew  the  plaintiff's  custom  to  charge  assumpsit  was  brought  for  goods 
interest,  nor  had  he  ever  settled  sold  and  delivered.  The  plaintiffis 
an  account  in  which  interest  was  were  traders  in  Boston,  and  at  the 
charged ;  there  were  in  that  case  no  trial  offered '  testimony  tending  to 
sufficient  facts  from  which  an  agree-  prove  a  custom  among  merchants 
ment  to  pay  interest  could  be  im-  and  traders  there  to  charge  interest 
plied,  and,  the  account  being  un-  on  their  accounts  after  a  credit  of 
liquidated,  interest  could  not  be  four  or  six  months ;  but  offered  no 
recovered"  See  Liotard  v.  Graves,  evidence  as  to  the  credit  given  in 
8  Cai.  226 ;  Williams  v.  Craig,  1  Dall  this  particular  transaction,  or  that 
813 ;  Dodge  v.  Perkins,  9  Pick.  868 ;  payment  had  been  demanded  The 
Raybum  v.  Day,  27  III  46 ;  Harrison  jury  were  instructed  that  they 
V.  Handley,  1  Bibb,  448 ;  Von  Hemert  might,  upon  this  evidence,  allow  in- 
V.  Porter,  11  Met  210;  Warren  v.  terest  after  six  months  — to  whi(^ 
Tyler,  81  BL  16.  exceptions  were  taken.  These  were 
In  Koons  v.  Miller,  8  W.  &  S  271,  overruled  Bigelow,  J.,  said:  «Or- 
the  court  say :  "  The  practice  of  the  dinarily,  in  the  absence  of  any  evi- 
merchants  of  Philadelphia  to  charge  dence  of  usage^  or  of  a  special  agree- 
interest  on  their  accounts  after  six  ment  between  the  parties,  interest 
months  has  endured  more  than  half  cannot  be  recovered  upon  an  open 
a  century ;  and  it  is  so  universal  that  running  account  for  goods  sold  and 
their  customers  deal  with  them  delivered,  when  there  was  no  specific 
avowedly  on  the  basis  of  it  It  is  so  term  of  credit  agreed  on  between 
notorious  as  to  be  recognized  abroad ;  the  parties.  This  is  the  general  rule ; 
as  may  be  seen  in  Bispham  v.  Pol-  but  it  may  be  varied  by  proof  of  the 
lock,  1  McLean,  411,  in  which  the  usage  of  a  particular  trade  or  busi- 
circuit  court  of  the  United  States  ness  to  charge  interest  after  the  ex- 
for  the  district  of  Indiana  left  its  piration  of  a  certain  period  In  such 
existence,  as  the  existence  of  any  cases,  parties  having  knowledge  of 
foreign  law  must  be  left,  to  the  jury,  the  usage  are  presumed  to  contract 
Its  existence  is  so  notorious  at  home,  with  reference  to  it,  and  will  be  as 
however,  that  we  are  bound  to  take  much  bound  by  it  as  if  it  entered 
notice  of  it  as  part  of  the  law.  That  specially  into  the  agreement  of  bar- 
it  has  not  been  sooner  recognized  by  gain  and  sale.  Such  usage  may  be 
judicial  decision  has  arisen  from  shown  by  proof  of  the  practice 
the  fact  that  it  has  not  before  been  among  merchants  and  traders  gen- 
thought  a  subject  of  dispute;  but  the  erally  in  a  town  or  city,  or  by  evi- 
principle  is  as  well  known  and  ob-  dence  of  the  mode  of  deeding  in  a 
served  in  the  collection  of  mer-  particular  branch  or  class  of  trade 
chants'   debts  as  any  other  custom  It  is  undoubtedly  true  that  in  order 
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by  circumstances.  Contracting  a  debt  with  a  custom  in  [684] 
view  which  contemplates  the  payment  of  interest  before  steps 
have  been  taken  to  liquidate  an  account  or  to  obtain  payment, 

affords  one  example  of  such  intent.    Dealing  with  knowl- 

to  render  the  usage  of  a  particular  though  pirovision  is  made  for  recov- 
trade  or  place  binding  upon  a  party,  ery  of  interest  on  written  contracts, 
80  as  to  make  it  part  of  a  contract,  yet  there  is  no  prohibition  of  a  stip- 
it  must  be  made  to  appear  that  it  ulation  for  the  payment  of  interest 
was  known  to  the  party  who  is  to  be  on  a  verbal  agreement^  or  on  a  con- 
affected  by  it  But  this  knqwledge  tract  not  in  writing.  And  if  such 
may  be  established  by  presumptive  an  agreement  be  not  criminal,  or 
as  well  as  by  direct  evidence.  contrary  to  good  morals  or  public 

"  It  may  be  inferred  from  the  uni-  policy,  it  would  seem  that  it  should 

formity  and  long  continuance  of  the  be   binding.    And    accordingly,   in 

usage;  from  the  fact  that  a   party  Pridgen  v.  Hill,  12  Tex.  374^  a  suit 

has  for  some  time  been  in  the  par-  on  an  account  upon  which  the  party 

ticular  trade  to   which  it   relates;  had  agreed  to  pay  interest,  it  was 

from  the  previous  dealings  between  held  that  such  agreement  was  valid 

the  parties,  or  from  any  other  facts  and  might  be  enforced  in  law.    In 

tending  to  show  its  general  noto-  the  previous  cases  of  Cloud  v.  Smith, 

riety.    V^hether  such  facts  exist  in  1  Tex.  102 ;  Close  v.  Fields,  2  id.  232 ; 

any  particular  case  is  a  proper  ques-  Crook  v.  McGreal,  3  id.  487 ;  Davis 

tion  for  a  jury.    In  the  case  at  bar  v.    Thorn,    0   id.  486 ;  Wetmore  v. 

there  was  evidence  tending  to  prove  Woodhouse,  10  id.  33,  the  question  of 

the  usage,  and  its  knowledge  by  the  a  verbal,  distinct,  positive  agreement 

defendant^  from  which  it  was  com-  to  pay  interest  om  a  debt  acknowl- 

petent  for  the  jury  to  infer  a  con-  edged  to  be  due  was  not  presented ; 

tract  to  pay  interest  on  the  articles  and  although  there  are  expressions 

as  charged  by  the  plaintiff."  in  the  opinions  in  those  cases  which 

In  Adriance  v.  Brooks,  13  Tex.  279,  would  seem  to  restrict  the  recovery 
Hemphill,  C.  J.,  said  the  act  of  1840  of  interest  to  debts  on  written  con- 
undertook  to  regulate  the  subject  of  tracts,  and  such  is  the  general  rule 
interest ;  and  unlike  the  English  under  the  statute,  yet  we  deem  it  no 
statute  of  37  Henry  8,  it  gave  an  departure  from  the  principle  of  those 
affirmative  and  not  an  indirect  and  decisions,  with  reference  to  the  facts 
negative  sanction  to  its  allowance,  then  before  the  eourt,  to  hold,  when 
It  differed  also  from  the  English  a  new  fact  is  presented,  viz.:  an 
statute  by  dividing  interest  into  two  agreement  to  pay  interest,  that  it 
olasses,  viz. :  that  which  is  allowed  shall  be  enforced,  though  it  be  not 
by  law,  and  that  which  may  be  in  writing ;  nor  the  debt  on  which  it 
agreed  upon  by  the  parties;  and  was  stipulated,  in  writing;  such 
there  was  the  further  distinction,  agreement  not  being  prohibited  by 
not  known  to  the  earlier  English  law,  nor  subversive  of  sound  policy 
statmtes,  that  the  contracts  on  which  or  good  morala  .  .  .  But  the 
tbe  law  provided  that  interest  should  subject  is  one  which  may  be,  and, 
be  recovered,  or  in  which  the  par-  as  we  have  seen,  has  been,  regulated 
ties  might  stipulate  for  interest,  by  statute.  This  has  provided  for 
should   be  written   contracts.    But  the  stipulation  and  recovery  of  in- 
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edge  of  such  a  custom,  making  no  objection  to  it,  or  proceed- 
[686]  ing  after  objection  without  any  waiver  of  the  custom  by 
the  creditor,  is  a  consent  to  pay  interest  as  the  custom  requires.* 
And  a  continuance  of  the  dealing  after  paying  one  account 
containing  such  interest  is  to  furnish  by  this  circumstance 
additional  evidence  of  such  consent  in  the  subsequent  trans- 
action.'^ Whether  there  is  in  a  given  case  such  an  agreement 
is  for  the  jury.' 

The  custom  in  such  cases  is  an  evidentiary  fact  to  show  the 
intention  of  the  parties.  It  has  no  other  effect.  It  does  not 
alter  the  law.  It  derives  all  its  force  from  being  sanctioned 
and  adopted  by  the  parties.  It  can  have  no  validity  to  bind 
the  debtor  to  pay  interest  or  fix  a  rate  or  mode  of  computa- 
tion; nor  will  his  acquiescence  or  tacit  consent  bind  him  to  a 
liability  which  he  could  not  by  express  agreement  legally  as- 
sume. It  is  a  legal  usage  of  merchants  to  cast  interest  on 
the  items  of  their  mutual  accounts  and  strike  a  balance  at 
the  end  of  the  year,  and  make  that  balance  the  first  item  of 
principal  for  the  ensuing  year ;  but  the  law  does  not  make  it 
binding  on  the  debtor  except  under  a  specific  agreement  after 
[686]  the  mutual  dealings  are  passed.'    A  learned  English 

terest   on  writteD   contracts.    And,  incident    of    the    debt^   has    been 

on  the  grounds  stated,  we  have  also  created.*' 

supported  verbal  agreements  to  pay  ^  Where  a  statute  does  no  more 

interest    But  this   case  is   neither  than  prohibit  a  recovery  of  interest 

upon  a  written   contract,  nor  was  beyond  the  legal  rate  on  a  contract 

there  any  agreement  to  pay  interests  not  in  writing,  interest  in  excess  of 

The  ground  upon  which  it  is  claimed  that  rate  may  be  included  in  an  ao- 

is  the  fact  that  the  defendant  had  coimt   stated   and    recovered    The 

previously  paid  interest  on  simUar  rate,  being  known  and  assented  to 

accounts.    This   we    deem    insuffi-  by  the  debtor,  and  not  being  in  vio- 

cient    Had   the   contract   been   in  lation  of  positive  law,  affords  a  suf- 

writing,  the  statute  would  have  al-  ficient  consideration  for  the  promise 

lowed  interest;  or  had  he  verbally  involved  in  such  an  account    Au- 

agreed  to  pay,  we  would  not  have  sserais  v.  Naglee,  74  Cal.  60 ;  Marye  v. 

permitted  him  to  violate  his  engage-  Strouse^  6  Sawyer,  205. 

ment    Thus  far  we  will  go  beyond  *  Warren  v.  Tyler,  81  DL  15. 

the  cases  expressly  provided  for  by  '  See  Ayeis  v.  Metcalf,  89  IlL  807 ; 

the  statute.    But  we  will  not  go  fur-  Fisher   v.   Sargent,  10   Cush.   250 » 

ther,  and  scrutinize  the  acts  of  the  Cole  v.  TniU,  9  Pick.  825b 

parties  to  judge  whether  an  implied  <Von  Hemert  v.  Porter,  11  Met 

obligation   to  pay   interest^   as   an  210 ;  Marrs  v.  Southwick,  2  Port  851 ; 

Jones  V.  Ennis,  IS  Hun,  462L 
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text  writer*  says :  "  Where  parties  have  acquiesced  in  a  course 
of  dealing  in  which  interest  was  exacted,  they  will  be  assumed 
to  have  contracted  to  pay  it.*  And  in  this  way  even  com- 
pound interest  may  be  charged  as  long  as  the  accounts  remain 
open.*  But  although  compound  interest  may  be  charged,  by 
means  of  half-yearly  rests,  where  such  practice  is  assented  to, 
it  is  not  sufficient  to  show  that  such  has  been  the  usage  of  the 
plaintiff  without  proving  that  the  defendant  was  acquainted 
with  it.*  And  even  in  the  case  of  merchants'  accounts  where 
this  system  prevails,  the  plaintiff  can  recover  no  more  than 
the  principal  upon  the  last  balance,  in  which  there  is  no  new 
account,  and  no  new  transaction,  however  long  it  may  be  be- 
fore the  action  is  brought  to  recover  the  balance,  and  the  jury 
cannot  give  interest,  still  less  compound  interest,  upon  the 
balance ;  *  and  the  same  rule  applies  between  banker  and'cus- 
tomer.  Accounts  which  are  made  up  with  yearly  or  half- 
yearly  rests  while  the  relationship  continues  only  bear  simple 
interest  from  the  time  it  is  terminated  by  death  or  other- 
wise." • 

Where  accounts  are  settled  without  charging  interest  the 
settlement  will  not  be  opened  for  the  purpose  of  allowing  it ; 
the  settlement  is  conclusive  in  the  absence  of  fraud  or  mis- 
take.*^ Transactions  anterior  to  it  and  included  therein  are 
not  interest-bearing.^ 

§  323.  Interest  where  payment  unreasonably  and  vexa- 
tionsly  delayed.  Under  a  statute  of  Illinois  interest  is  due 
on  any  instrument  in  writing,  on  the  settlement  of  accounts, 
from  the  day  of  liquidating  them  between  the  parties  and  as- 

1  Wood's  Majme  on  Dam.  221.  banker  to  make  the  same  charge  a^i 

s  Ex  parte  Williams,  1  Rose,  890.  of  right  in  the  subsequent  half  years ; 

*  Bruce  v.  Hunter,  3  Camp.  467;  also  CrosskiU  v.  Bower,  82  Beay.  86. 
NeweU  v.  Jones,  4  C.  &  P.  124;  Eaton  »  Attwood  v.  Taylor,  1  M.  &  G.  301 ; 
y.  Bell,  5  K  &  Aid.  34;  Ferguson  y.  Waring  y.  CunlifTe,  1  Yes.  99:  Ex 
FyfPe,  8  CL  &  F.  121 ;  Moese  y.  Salt,  parte  Beyan,  9  Vea  228;  Ferguson  v. 
82  Beay.  269.            ,  lyflfe,  8  CI.  &  F.  121. 

*  Dawes  y.  Pinner,  2  Camp.  486,  n. ;  »  Per  Loi-d  Selborne,  C,  Barfield  v. 
Moore  y.  Youghton,  1  Stark.  487.  And  Loughborough,  L.  B.  8  Ch.  7. 

see  WiUiamson  y.  Williamson,  L.  R.  'Martin  y.  Beck  with,  4  Wia  219; 

7  Eq.  542,  where  acquiescence  in  a  Hodges   y.    Hosford,    17    Yt    614 ; 

banker's  charge  of  5002.  for  a  half-  Chandler  y.  People's  Sayings  Bank, 

year's  commission  on  an  oyerdrawn  61  Cal.  410. 

account  was  held  not  to  entitle  the  ^  Chandler  y.  Bank,  mipra. 
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certaining  the  balance,  and  on  money  withheld  by  an  un- 
reasonable and  vexatious  delay  of  payment.  Interest  is  not 
allowable  under  the  last  clause  by  reason  of  the  debtor's  mere 
delay  or  his  defense  of  a  suit  to  collect  the  debt.  To  make 
the  delay  unreasonable  and  vexatious  he  must  throw  obstacles 
in  the  way  of  the  creditor  or  by  some  means  induce  him  to 
postpone  the  commencement  of  proceedings  for  the  collection 
of  his  demand.^  Where  one  party  constantly  claimed  a  sum 
largely  in  excess  of  what  was  equitably  due  and  was  refused 
payment  of  any  amount  approaching  that  to  which  he  was  en- 
titled, there  was  such  delay  as  justified  the  allowance  of  in- 
terest on  the  aggregate  sum  due  from  the  time  the  master's 
report  was  filed.*  If  there  has  been  unreasonable  and  vexa- 
tious delay  in  paying  a  just  claim  the  debtor  cannot  be  relieved 
by  paying  anything  less  than  interest  on  it  from  the  time  it 
became  due.' 

§  324.  Quantum  meruit  claim  to  interest.  Where  one 
person  requests  another  to  perform  service,  supply  goods  or 
pay  money,  and  the  request  is  complied  with,  nothing  further 
being  said  or  done  to  indicate  his  intentions,  it  is  a  very 
simple  transaction;  the  law  interprets  it  according  to  the 
ethics  of  fair  dealing;  the  request,  acceded  to,  imports  an 
agreement  so  definite  and  so  certain  to  be  understood  by  both 
[587]  parties  in  the  same  sense  that  they  deem  it  quite  super- 
fluous to  state  it.  And  when  a  remedy  is  sought  on  such 
transactions  the  common  law  requires  in  pleading  no  greater 
certainty  or  particularity.  The  party  making  the  request,  by 
necessary  intendment,  promises  the  party  complying  with  it 
to  pay  him  so  much  as  he  reasonably  deserves.  For  benefits 
conferred  upon  request,  or^  enjoyed  under  various  circum- 
stances which  are  tantamount  to  a  request,  there  is  a  legal 
duty  to  make  compensation ;  this  is  measured  by  the  standard 
of  reciprocal  justice.  The  party  in  whose  favor  such  duty  is 
implied  is  legally  entitled  to  recover  so  much  as  he  reasonably 

1  West  Chicago  Alcohol  Works  v.  Daniels  v.  Osbom,  75  id.  615 ;  Jassoy 

Shew,  104  IlL  58e.    See  further,  Be-  v.    Horn,    64  id  879;  Chapman  v. 

dell   V.    Janney,  9  id.  193;  Hitt   v.  Burt,  77  id.  615 ;  Devine  v.  Edwards, 

Allen,  13  id.  596;  Kennedy  v.  Qibbs,  10  id.  ISa 

15  id.  406;  Newlan  v.  Shafer,  88  id.  « Thomas  v.  Peoria,  eta  Ry.,  86  Fed 

879;    McCormick  v.   Elston,    16  id.  Rep.  808,  per  Harlan,  J. 

204: ;    Aldrich   v.  Dunham,  id.  408 ;  >  Chicago  v.  Tebbetts,  104  U.  8. 1^. 
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deserves.  Interest  is  in  many  cases  allowed  upon  this  prin- 
ciple. It  is  almost  an  axiom  in  American  jurisprudence  that 
he  who  has  the  use  of  another's  money,  or  money  he  ought  to 
pay,  should  pay  interest  on  it.^ 

§  325.  Allowed  on  money  lent.  Interest  in  this  class  of 
cases  is  recovered  not  on  the  ground  that  the  money  is  due 
the  lender,  and  the  borrower  is  in  default  for  not  repaying 
from  the  moment  of  receiving  it,  but  on  the  principle  that  the 
use  of  money  is  worth  the  legal  rate  of  interest ;  and  therefore 
the  money  borrowed  should  bear  interest  from  the  date  of 
the  loan,'  In  Massachusetts,  however,  if  there  is  no  contract 
to  pay  interest,  and  in  the  absence  of  usage,  fraud,  or  an  earlier 
demand,  interest  will  be  allowed  from  the  date  of  the  writ 
only.* 

1  Port  Royal  v.  Graham,  84  Pa.  St  time  when  it  was  agreed  to  be  paid. 
426;  Jones  ▼.  Williams,  2  Call,  102;  Some  American  cases  recognize  the 
Fasholt  V.  Reed,  16  a  &  R  266;  same  doctrine.  Murray  v.  Ware,  1 
Miller  v.  Bank  of  Orleans,  6  Whart  Bibb,  325 ;  Bell  v,  Logan,  7  J.  J. 
503;  Rapelie  v.  Emory,  1  DalL  849;  Marsh.  59a  ButseeChaney  v.  Cooke, 
Lewis  V.  Bradford,  8  Ala.  632 ;  Perrin  6  T.  R  Mon.  24a 

▼.  Parker,  126  IlL  201;  Goodnow  v.  'Gay  v.  Rooke,  151  Masa  115. 

Litchfield,  63  Iowa,  275 ;  Goodnow  v.  In  Hubbard  v.  Charleetown  Branch 

Plumbe,  64  id,  672.  R  Ca,  11  Met  124,  Shaw,  G  J.,  said : 

2  1  Am.  Lead.  Cas.  518;  Butler  y.  *'The  only  question  now  raised  on 
Butler,  10  R  L  501 ;  Hodges  v.  this  bill  of  exceptions  is  whether  the 
Hodges,  9  id.  82 ;  Reid  v.  Rensselaer  defendants  were  chargeable  with  in- 
Glass  Factory,  3  Cow.  393 ;  Rensselaer  terest  upon  the  amount  overdrawn 
Glass  Factory  v.  Reid,  5  id,  589.  by  them  from  the  time  of  such  over- 

In  England  the  rule  is  not  to  give  draft    The  court  are  of  the  opinion 

interest  on  money  lent    Lord  Ellen-  that  the  direction  of  the  judge  was 

borough  said  no  case  had  occmTed  in  not  correct  in  point  of  law,  when  he 

fifty-two   years   in  which,  upon  a  instructed  the  jury  that  if  the  amount 

Himple  contract  of  lending,  without  was  actually  paid  to  the  defendants 

any  agreement  for  the  payment  of  then  the  jury  should  add  interest 

the  principal  at  a  certain  time,  or  for  from  the  time  of  the  overdraft,  with- 

interest  to  run  immediately,  or  special  out  instructing  them  to  take   into 

circumstances  from  which  a  contract  consideration  the  othercircumstances 

for  interest  was  to  be  inferred,  had  of  the  case.    If  money  were  fraudu- 

interest  ever  been  given.  lently  or  wrongfully  obtained  from  a 

In  Harris  v.  Benson,  2  Str.  910,  it  bank,  it  might  be  recovered  back 

is  said  that  interest  had  never  been  with  interest    Wood  v.  Bobbins,  11 

allowed  for  money  lent  without  a  Mass.    504.     Perhaps   the   evidence 

cote.    In  Robinson  v.  Bland,  2  Burr,  might  have  been  properly  left  to  the 

1077,  it  was  held  that  interest  was  jury  to  find  whether  the  money  was 

recoverable  on  money  lent  from  the  wrongfully  drawn  or  not  But  we 
Vol*  I  — 44 
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[6^8]    §  326.  Allowed  on  money  paid.    From  the  date  oi 
the  payment  such  a  debt  is  of  the  same  nature  as  a  loan,  aad 
the  right  to  interest  is  based  upon  the  same  reason.     TViQ 
cases  on  this  point  are  numerous.    Where  three  persons  vrere 
interested  in  a  cargo  sent  abroad,  money  paid  for  genera/ 
average  was  held  to  bear  interest  from  the  time  it  was  ad- 
vanced.  Interest  was  deemed  demandable  in  every  case  where 
one  man  had  used  or  been  benefited  by  the  application  of 
the  money  of  another,  paid  under  such  circumstances  as  to 
imply  a  request.    It  would  be  inequitable  to  allow  interest" 
only  from  the  time  when  the  principal  was  demanded,  in  such 
a  transaction  happening  in  a  foreign  country,  where  it  is  long 
before  the  plaintiflf  can  be  advised  of  his  having  a  claim,  and 
longer  still  before  he  can  know  exactly  what  he  is  entitled  to 
demand.*    It  is,  therefore,  a  general  rule  that  interest  is  Te- 
coverjible  on  money  paid  by  one  person  for  the  benefit  of 
another  at  his  request  express  or  implied.*    It  may  bo  re- 
[589]  covered  by  a  surety  who  pays  his  principal's  dLebt* 

think  an  Overdraft  on  a  bank  is  not  *Gibb8  v.  Bryant,  Weeks  v.  Bas^» 

necessarily  wrongful ;  it  may  be  made  supra;  Liotard  v.  Graves,  8  Ca>-  ^^ 

in    conformity  with   some   mutual  Milne  v.  Rempublicam,  8  Yeates,  ^^ 

agreement  or  understanding.  A  draft  Hastie  v.  De  Peyster,   8   Cai-    ^^ 

on  a  bank,  by  one  who  has  no  funds,  Thompson  v.  Stevens,  2  N.  A^  McG 

or  beyond  his  funds,  and  a  payment  494 ;  Buckmastet  v.  Qrundy,    ^  ™' 

made  in  pursuance  of  it,  constitute  a  626;   Aikin  v.  Peay,   5  Strobb*  ^^> 

loan  of  money ;  and  supposing  it  to  Blaney  v.  Hendricks.  2  W.   Blaci 

be  made  without  any  stipulation  for  761 ;    Trelawney   v.    Thomas,     ^  ^ 

interest  at  the  outset,  it  does  not  Black.  804;  Craven  v.  Tickell,  1  ^^ 

necessarily  draw  interest  until  neglect  60 ;  Chamberlain  v.  Smith,  1  Ma  7w; 

or  refusal  of  payment,  after  demand  Gillet  v.  Van  Rensselaer,  15  N^>  ^' 

made,  or  some  other  default    .    .    .  897;  Morris  v.  AUen,  14  N.  J.  Eq-  ^' 

In  general,  when  there  is  a  loan  with-  Cobbey  v.  Knapp,  28  Neb.  158L 

out  any  stipulation  to  pay  interest*  •  Newman  v.  Newman,  29  Mo.  ApP 

and  when  one  has  the  money  of  an-  649 ;  Sims  v.  Gtoudelock,  7  Rich-  ^ 

other,  having  been  guOty  of  no  wrong  28;  Sollee  v.  Meugy,  1  Bailey,  ^'* 

in  obtaining  it,  and  no  default  in  re-  Miles  v.  Bacon,  4  J.  J.  Marsb.  ^* 

turning  it,  interest  is  not  chargeabla"  Breckinridge  v.  Taylor,  5  Dana,  1^** 

See  Etheridge  v.  Binney,  9  Pick.  272 ;  Knight  v.  Mantz,  Ga.  Dec.  22 ;  ^^' 

Dodge  V.  Perkins,  id.  868;  Hunt  v.  der  v.  Diffenderffer,  2  Bland,  166. 

Nevers,  15  id.  500.  A  statute  providing  that  wbeO  • 

iSims  V.  WiUing,  8  S.  &  R  108;  bond,  biU  or  note  shall  not  be  P^^ 

Gibbs  V.  Bryant,  1  Pick.  118;  Ilsley  by   the   principal   according    ^  *^ 

V.    Jewett,    2  Met   168;    Weeks   v.  terms   and   shaU   be    paid    bf    *^ 

Hasty,  13  Mass.  2ia  "  surety,"  that  the  principal  nh^  *^ 
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Though  a  surety  discharge  a  debt  bearing  a  high  rate  of  con- 
ventional interest,  he  is  not  entitled  to  charge  his  principal 
thereafter  the  same,  but  only  the  legal,  rate.^  So  a  surety 
obtaining  contribution  from  a  co-surety  is  entitled  to  interest.' 
But  if  the  plaintiff  has  securities  from  the  principal  in  his 
hands  for  the  payment  o£  the  debt  which  were  expected  to 
yield  the  means  therefor,  the  co-surety  is  entitled  to  notice  of 
any  deficiency.  His  liability  extends  only  to  a  moiety  of  the 
deficiency ;  as  that  is  contingent  both  as  to  time  and  amount, 
he  should  not  be  charged  with  interest  until  he  is  at  least  in- 
formed that  he  is  a  debtor.*  Such  information  would  be 
manifestly  essential  to  make  out  an  equitable  title  to  charge 
interest;  such  a  notice  would  place  the  co-surety  at  once  in 
default  if  he  did  not  then  pay  his  contribution ;  such  notice  Is 
necessary  to  establish  his  consent  to  accept  forbearance.  A 
party  paying  money  for  another  cannot  recover  for  interest 
paid  which  accrued  in  consequence  of  his  own  negligent 
delay  in  making  the  payment.*  An  agent  or  factor  is  also 
entitled  to  interest  on  advances  for  his  principal." 

§  327.  Same  subject.  Where  one  of  two  parties  hav-  [690] 
ing  contiguous  tenements  refused  to  unite  with  the  other 
in  erecting  a  new  party-wall,  or  to  contribute  anything  to  the 
expense,  he  denying  the  right  of  the  plaintiff  to  prostrate  the 
old  wall  or  to  charge  him  with  any  portion  of  the  cost  of  the 
new,  the  court  held  him  liable;  the  expense  was  an  equitable 
charge  on  the  wall  and  on  the  owner  for  the  time  being.  The 
question  being  raised  whether  the  plaintiff  was  entitled  to  in- 
terest and  from  what  time,  the  chancellor  said  it  was  a  case 
of  money  expended  for  the  use  of  the  defendant,  and  upon 
every  sound  principle  the  plaintiff  ought  to  receive  interest 
after  a  moiety  of  the  joint  expense  had  been  demanded  and 
refused ;  adding  that  it  is  the  settled  law  of  the  state  that 

fund  the  amount  or  value  with  in-  ^  Hsley  v.  Jewett,  2  Met  168 ;  Aikin 

terest  thereon,  does  not  include  joint  v.  Peay,  5  Strobh.  16. 

debtora    McQee  t.  Russell,  49  Ark.  <  Goodloe  v.  Clay,  6  K  Mon.  286. 

104  4  Somers  v.  Wright,  115  Ma8&  293. 

iMc(3ee  v.  Russell  supra;  Mem-  ^  Taylor   y.    Knox,  1   Dana,  891; 

phis,  etc.  R  Ca  V.  Dow,  120  U.  a  Cheeseborough  v.  Hunter,  1  Hill  (a 

287 ;  Bushong  v.  Taylor,  84  Ma  660 ;  GX  400 ;  Smetz  v.  Kennedy,  Riley, 

Newman  v.  Newman,  supra;  Smith  218;  Walters  v.  McGirt,  8  Rich.  287; 

V.  Johnson,  28  CaL  6a    See  Fisk  y.  Howard  y.  Behn,  27  Qa.  174 
Brunette,  80  Wis.  lOa 
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money  received  or  advanced  for  the  use  of  another  carries  in- 
terest  after  a  default  in  paj'ment,  and  it  is  a  very  reasonable 
and  just  rule.    Interest  was  claimed  from  the  time  of  the  ad- 
vance of  the  money  to  build  the  wall;  it  was  allowed    from 
the  date  of  the  demand  and  refusal  on  the  general  principle 
that  a  party  is  liable  for  interest  after  a  default :  and  by  im- 
plication it  was  considered  that  the  plaintiff  was  not  entitled, 
on  any  other  principle,  to  interest  from  the  date  when  it  had 
been  advanced.^    The  defendant  could  not  be  considered  as  in 
default  until  demand ;  he  was  under  no  duty  to  repay  monejs 
expended  by  the  plaintiff  against  his  will  for  the  common 
benefit  until  informed  of  the  amount,  and  an  opportunity  thus 
given  to  discharge  the  indebtedness.    The  principal  claina  was 
not  one  which  the  debtor  acknowledged ;  it  was,  however, 
maintained  against  him;'  but  subsequently  the  doctrine  on 
which  it  was  founded  was  doubted  and  overruled.'    Senator 
Golden,*  referring  to  this  case,  said :  "  The  circumstances  of 
that  case  were  very  peculiar.    The  defendant  was  liable  to 
contribute  to  the  rebuilding  of  a  party-wall.     He  not  only  re- 
fused to  contribute,  but  forbid  the  prostration  of  the  old  wall 
The  complainant  erected  a  new  one  at  a  much  greater  exp^"^® 
than  the  re-establishment  of  the  old  one  required.    It  could 
not  be  ascertained  till  the  new  wall  was  appraised  and  it  was 
[591]  estimated  what  it  would  have  cost  to  restore  th©  ^^^ 
wall  how  much  the  defendant  ought  to  have  paid.    When  tbe 
appraisement  and  estimate  were  made  and  the  extent  of  ^^® 
defendant's  liability  was  thereby  settled  the  complainant  de- 
manded the  amount.   The  chancellor  decided  that  the  defend- 
ant should  pay  interest  from  that  time.   Here  was  a  case  very 
different  from  an  advance  of  specific  sums  of  money.     I^  ^^ 
true  the  demand  is  considered  in  the  court  of  chancery  ^  * 
(Jemand  for  money  advanced ;  but  it  was  more  like  a  deiti^^^^ 
for  unliquidated  damages,  which  never  carries  interest.     Th® 
defendant  could  not  have  discharged  the  principal  till  af^^"^ 
the  appraisement  and  estimate  had  settled  how  much  he  ^^ 
liable  to  contribute  to  the  party-wall."* 

1  Campbell  y.  Mesier,  6^  Johns.  Ch.       *  In   Rensselaer  Glass  Facto'^ 
21.  Reid,  6  Cow.  59a 

2  Campbell  t.  Mesler,  4  id  884  »  The  case  of  Rensselaer  GlaflB  ^ao 
» Partridge  v.  Gilbert,  15  N.  Y.  601 ; 

Sherred  v.  Cisco^  4  Sandf.  480. 
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Interest  may  likewise  be  allowed  on  money  advanced  by 
trustees'  for  the  benefit  of  the  trust.  The  law  requires  of 
trustees  diligence  and  good  faith ;  and  they  will  not  be  [592] 
entitled  to  interest  on  advances  made  necessary  by  their 
defaults.  As  a  general  rule  an  administrator  is  not  entitled 
to  interest  on  money  advanced  by  him  beyond  the  funds  of 
the  estate  in  his  hands,  because  it  is  in  his  power  to  put  him- 
self in  cash  from  the  estate,  and  it  is  not  his  duty  to  advance 
his  own  funds  for  its  benefit.^  If,  however,  such  special  cir- 
cumstances exist  as  to  justify  advances  by  him,  and  he  makes 
them  judiciously,  he  will  be  entitled  to  interest.^  Where  the 
advance  by  an  administrator  or  other  like  trustee  is  meritori- 
ous, or  where  an  executor  for  the  benefit  of  the  estate  has 
paid  his  own  money  for  taxes,  necessary  expenses,  repairs,  and 

tory  V.  Reid  raised  the  question  Tances  money  for  the  use  of  another, 
whether  cash  advances  made  by  an  under  an  implied  authority,  he  who 
agent,  charged  in  an  account  not  re-  makes  the  advance  is  entitled  to  in- 
ported  to  his  principal,  but  where  terest  from  the  time  it  is  mada"  In 
the  circumstances  indicated  that  the  the  exhaustive  dissenting  opinion  of 
latter  must  have  known  that  the  ad-  Senator  Spencer  he  says :  '*  Probably 
vances  were  made,  should  bear  inter-  the  ixile  of  easiest  application  would 
est  The  case  was  very  thoroughly  be  this :  where  money  has  been  lent) 
considered.  Senator  Ck)lden,  in  the  advanced  or  expended  by  request, 
prevailing  final  opinion,  said  generally  and  under  an  agreement  to  pay  at  a 
of  the  subject  of  interest :  "As  often  specific  time,  or  where  it  has  been 
as  the  question  of  interest  has  been  had  and  received  under  a  like  agree- 
before  a  court,  the  judges  seem  to  ment,  then  tlie  allowance  of  interest 
have  considered  it  as  depending  on  may  be  safely  referred  to  the  prin- 
general  equitable  principles ;  and,  in  ciple  of  an  implied  contract  to  pay 
most  instances,  to  have  decided  each  interest  on  default ;  and  so,  also, 
case  in  reference  to  its  particular  cir-  where  the  money  is  not  to  be  re- 
cumstances,  without  attempting  to  funded  at  a  particular  time,  but  a  de- 
give  any  rule  which  might  be  gener-  fault  arises  from  a  demand  or  notice, 
ally  applicable.*'  And  again :  "  How-  the  same  principle  will  apply.  But 
ever  it  may  be  with  respect  to  money  where  no  time  of  payment  is  fixed, 
lent»  or  as  to  money  had  and  received,  and  where  the  duty  to  pay  arises 
or  in  regard  to  merchandise  sold  and  from  the  relative  situation  of  the  lax- 
delivered ;  or,  however  it  may  be  ties,  it  seems  it  should  bo  referred  to 
where  advances  are  made  in  pursu-  a  jury  to  determine  whether  damages 
ance  of  an  express  agreement  in  shall  be  given  by  the  allowance  of 
which  nothing  is  said  about  interest,  interest" 

I  think  the  above  authorities  will  ad-  i  Storer  v.  Storer,  9  Mass.  37 ;  Evarta 

mit  of  no  other  conclusion  than  that  v.  Nason's  Estate,  11  Vt  122. 

it  is  now  a  well  established  general  ^  i^x  v.  Smith,  8  Vt  865. 
rule  of  law,  that  where  a  person  ad- 
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debts  which  carried  interest,  he  is  entitled  to  interest.*  A 
trustee  is  not  obliged,  when  the  exigencies  of  his  trust  require 
advances,  to  raise  money  at  a  loss  to  himself.  Where  prop- 
erty is  in  his  hands  as  security,  and  he  is  restricted  by  its 
nature  and  situation  from  selling  it,  and,  to  keep  it  in  good 
order,  must  borrow  money,  he  may  resort  to  banks  or  other 
usual  modes  of  raising  it  upon  his  credit.  And  in  such  cases 
he  is  entitled  to  full  indemnity.' 

§  32S.  Qnantnm  meruit  claim  to  interest  between  Tender 
and  purchaser.  Where  a  purchaser  obtains  possession  of  the 
land  purchased  while  the  contract  is  pending,  such  possession 
may  oblige  him  to  pay  interest  when  otherwise  he  would  be 
entitled  to  retain  the  purchase-money  without  being  so  liable. 
Before  the  time  fixed  for  payment  he  is  not  liable  to  pay  in- 
terest unless  it  is  required  by  the  contract.  It  frequently 
happens,  however,  that  when  the  time  arrives  for  payment 
[593]  the  seller  is  not  prepared  to  fulfill  the  concurrent  con- 
dition of  making  title ;  on  that  account  the  purchaser  would 
be  under  no  obligation  to  part  with  his  money ;  and  being  -Q 
no  default,  interest  could  not  be  exacted ;  but  if  he  has  taken 
and  enjoys  the  possession  while  the  vendor  is  precluded  from 
demanding  the  money  on  account  of  the  state  of  the  title,  and 
he  finally  makes  title  so  as  to  have  a  right  to  performance  of 
the  contract  of  purchase,  he  will  be  entitled  to  interest  on  the 
purchase-money  if  the  purchaser  had  possession  of  the  estate.* 

1  Mann  ▼.  Lawrence,  8  Bradf.  Sur.  could  show  that  be  was  in  the  dis- 
424 ;  Liddeli  v.  McVickar,  11  N.  J.  L.  charge  of  his  duty  obliged  to  pay  i^ ' 
44 ;  Jennison  v.  Hapgood«  10  Pick.  Evertson  v.  Tappen,  5  Johns.  GK  517. 
79 ;  Haywai'd  v.  Ellis.  18  Pick.  272.  See  Lessee  of  Dilworth  v.  Sinderling. 
See  Aldridge  v.  McClelland,  86  N.  J.  1  Bin.  494. 

Eq.  88a  »Minard  t.  Beans,  64  Pa.  St.  411: 

2  In  Barrel!  v.  Joy,  16  Mass.  221,  Lang  v.  Moole,  81  N.  J.  Eq.  413; 
compound  interest  was  allowed  a  Breckenridge  v.  Hoke,  4  Bibt^i  ^*^'' 
trustee  under  the  circumstances  Cleveland  v.  Burrill  25  Bart»-  ^^'' 
stated  in  the  text,  as  a  mode  of  com-  Cullum  v.  Branch  Bank,  4  A1&  ^^ ' 
pensation  for  the  interest  he  was  Selden  t.  James,  6  Rand.  465 ;  ^"^ 
obliged  to  pay  to  provide  himself  ledge  v.  Smith,  1  McCord  Ch*  ^' 
with  the  necessary  means  to  keep  the  Boyce  v.  Pritchett's  Heiis,  6  V^^ 
trust  property  in  good  order.  In  a  281 ;  Hepburn  v.  Dunlop,  1  ^^beat 
note  the  reporter  says :  "  The  trustee  179 :  Brockenbrough  v.  Blythe*^  ^  '• 
in  this  case  could  only  claim  an  in-  8  Leigh,  619 ;  Steenrod  v.  Bai^^^ 
demnity,   and    ought  not  to  be  al-  Ca,  27  W.  Va.  1. 

lowed  compound  interest  unless  he       McKennan   v.  Sterrett,  6   '%^^^ 
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This  rule,  however,  is  not  absolute ;  it  rests  upon  equitable 
grounds,  and  is  subject  to  the  modifying  effect  of  other  [594] 
equitable  circumstances  for  the  consideration  of  a  chancellor 
in  equity  or  of  a  jury  at  law.*  A  vendee  may  avoid  liability 
for  interest  if  he  is  unable  to  pay  on  account  of  the  default  of 
the  vendor,  by  setting  aside  the  purchase-money  and  notify- 

162,  was  an   action   for   purchase-  clear  title  is  mada    A  different  con- 
money  on  tender  of  title ;  purchaser  struction  would  render  the  vendor 
in  possession.    Rogers,  J. :   **  At  the  careless  of  obtaining  and  tendering  a 
time  of  the   contract  both   parties  title,  as  he  would  be  sure  of  legal  in- 
were  aware  that  Sterrett  had  no  title ;  terest  from  the  time  the  vendee  took 
notwithstanding   which  McKennan  possession.    Why  this  extraordinary 
was  to  take  immediate  possession,  as  delay  took  place  we  have  not  been 
appears  from  that  clause  which  stip-  informed ;  but  there  is  nothing  which 
ulates  that  if  McKennan  is  deprived  leads  us  to  believe  that  it  arose  from 
of  the  property   Sterrett    will  *  pay  the  fault  of  the  vendea    The  court 
him  for  all  the  improvements,  either  are  therefore  of  opinion  that  interest 
in  buildings  or  otherwise.    With  a  is  only  demandable  from  the  time  of 
fuU  knowledge  of  all  the  facts  Ster-  the  tender  of  the  title."    See  Beeson 
rett  agrees  to   sell  McKennan  ten  v.  Elliott,  1  Del.  Ch.  36a 
acres  of  land,  with  the  allowance,        ^  Letcher  v.  Woodson,  1  Brock.  212. 
for  $45  per  acre,  and  Sterrett  agrees       In  Dias  v.  Glover,  Hoif.  Ch.  71,  it 
to  give  him  a  clear  title.    The  pay-  was  held  that  though  the  general  rule 
ments  are  to  be  one-half  in  hand,  as  is  to  allow  interest  from  the  time 
soon  as  he  makes  him  a  right  for  the  when  the  contract  should  have  been 
ten  acres  of  land,  and  tlie  remaining  fulfilled,  and  to  give  the  purchaser 
half  in  three  yearly  payments.   Now,  the   rents   and   profits,   yet   if   the 
nothing  can    be  clearer   than  that  vendor   caused    the   delay  and   in- 
until  tender  of  tiUe  the  vendor  is  terest  exceeded  the  rent,  the   pur- 
not  entitled  to  payment  of  the  pur-  chaser  should  be  permitted  to  elect  to 
chase-money;    and  it   is  a  general  pay  the   interest  or  relinquish  his 
principle  that  interest  is  not  demand-  right  to  the  renta 
able  of  right  until  the  debt  is  due,       In   Selleck   v.   Tall  man,  11  Daly 
except  in  pursuance  of  the  terms  of  (N.  T.),  141,   judgment  was  given 
an  express  contract;  and  no  contract  plaintiff  for  the  specific  performance 
is  here  alleged    But  the  argument  is  of  a  contract  to  sell  land  he  had  bar- 
that  the  vendor  took  possession,  and  gained  for,  for  the  purpose  of  mak- 
I  H  he  enjoys  the  profits  he  ought  to  ing  improvements  upon  it    No  rent 
pay  interest  And  this  is  tnie  in  ordi-  or  other  profits  were  derivable  from 
nary  cases,  where  a  time  is  fixed  for  it  in  the  condition  it  was  in.  He  was 
the  payment  of  the  purchase-money;  kept  out  of  possession  and  sustained 
but  the  right  to  take  immediate  pos-  large  damages  which  could  not  be 
session  was  part  of  the  contract ;  and  compensated.      The     vendor      was 
the  vendees  having  taken  possession  charged  with  interest  and  taxes  ac- 
cannot  affect  the  construction  of  that  cruing  prior  to  the  delivexy  of  his 
clause  in  the  agreement  on  which  deed, 
die  debt  is  only  recoverable  after  a 
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ing  the  latter  that  it  is  awaiting  his  acceptance.*  A  vendor 
who  conveys  wild  land  to  which  he  has  no  title  cannot  claim 
interest  on  the  purchase-price  on  the  subsequent  accrual  of 
title  by  the  act  of  a  third  party  for  any  time  anterior  to 
that  event,  though  the  vendee  was  in  possession,  the  benefits 
resulting  to  him  therefrom  being  produced  by  his  own  im- 
provements.* 

Where  there  has  been  wilful  and  vexatious  delay  by  the 
fault  or  gross  laches  of  the  vendor,  in  consequence  of  which 
the  purchase-money  has  lain  idle  and  unproductive,  it  may 
be  left  to  the  jury  to  say  whether  he  shall  receive  interest' 
On  the  rescission  of  a  contract  of  sale  where  the  vendee  has 
been  in  possession,  in  the  absence  of  proof  to  the  contrary, 
his  use  of  the  land  will  in  equity  be  deemed  equivalent  to  that 
of  the  price  paid,  and  interest  ought  not  to  be  given.*  So  where 
the  vendor  in  a  verbal  contract  refused  to  perform  it,  the 
vendee  is  entitled,  in  addition  to  the  purchase-money  paid,  to 
receive  interest  thereon  only  from  the  time  the  former  as- 
sorted his  rights.*  Whether  the  vendee  be  entitled  to  have  the 
consideration  refunded  upon  rescission  of  the  sale,  or  to  dam- 
ages on  the  basis  of  the  sum  paid  for  a  total  or  partial  breach 
of  the  covenants  for  title,  interest  will  be  withheld  for  so 
much  of  the  time  as  he  enjoyed  the  possession  without  lia- 
bility for  mesne  profits.'  The  doctrine  is  that  possession  is 
equivalent  to  interest  on  the  consideration;  and  where  the 

I  Steenrod  v.  Railroad  Co.,  27  W.  885 ;  Stevenson  v.  Maxwell,  3  Sandf. 

Va.  1 ;  Bofitwick  v.  Beach,  103  N.  Y.  Ch.  274 ;  a  C,  2  N.  Y.  40a 

414 ;    Cracrof  t  v.   Roebuck,   1    Ves.  *  Talbot  v.  Sebree's  Heirs,  1  Dana, 

231;  Roberts  v.  Massay,  13  id.  561;  56;  Wickliffe  v.  Clay,  id.  585. 

Kershaw  v.  Kershaw,  L.  R  9  Eq.  56.  The  vendee  will  be  allowed  inter- 

If  a  note  for  the  purchase-price  of  est  only  from  the  time  he  gave  up 

land  is  payable  at  a  designated  bank,  the  possession.    Ankeny  v.  Clark,  20 

and  the  maker  is  ready  at  the  agreed  Pac  Rep.  583 ;  1  Wash.  St  549. 

time  and  place  to  pay  it,  but  is  una-  ^  Fox's  Heirs  v.  Longly,  1  A.  K 

ble  to  do  so  because  the  note  is  not  Marsh.  888. 

in  the  bank's  possession,  he  isnotlia-  'Staats  v.  Ten  Eyck,  3  CaL  HI; 

ble  for  interest  subsequently  accruing  Pitcher  v.  Livingston,  4  Johna  1; 

unless  he  realized  it  from  the  use  of  Bennetv.  Jenkins,  13  id.  50;  Bald- 

the  money.    Cheney  v.  Libby,  134  win  v.  Munn,  2  Wend.  899;  Dim- 

U.  a  6a  mick  v.  Lockwood,  10  id.  142 ;  Caulk- 

^Tomsv.  Boyes,  59Mich.  886.  ins  v.  Harris,  9  Johna   324;  Kane 

sMcCormick  v.    Crall,    6    Watts,  v.    Sanger,    14   id.    89;    Baxter  v. 

207 ;  Kdster  v.  Rockell,  2  W.  &  a  Ryerss,  13  Barb.  267 ;  Flint  t.  Stead- 
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bargain  is  given  up,  or  the  title  fails*  and  the  purchase-money 
most  be  refunded,  interest  will  not  be  added  in  either  [595] 
case  to  a  purchaser  who  has  had  possession  unless  there  is  a 
liability  to  the  superior  owner  for  rents  and  profits;  and  then 
only  to  the  extent  of  that  liability.*  The  reason  assigned  is  if 
the  occupant  shall  recover  interest  on  the  value  of  the  land 
when  he  has  obtained  the  equivalent  of  that  interest  in  the 
use.  thereof,  he  will  have  received  and  his  vendor  will  have 
lost  more  than  the  value  of  what  was  given  for  it;  and  as  the 
occupant  is  liable  to  the  evictor  for  mesne  profits  for  the  pe- 
riod of  limitation  preceding  the  eviction,  for  that  period  he 
should  not  be  entitled  to  interest  on  the  consideration  which  he 
paid  for  the  land.^  This  doctrine  is  further  illustrated  by  tho 
case  of  a  tenant  by  the  curtesy  conveying  in  fee  with  war- 
ranty. The  grantee  has  been  held  entitled  to  recover  from 
his  estate  on  the  covenant  only  the  purchase-money,  with  in- 
terest from  the  time  of  his  death.^  So  where  an  eviction  is 
only  by  the  claim  of  a  tenant  in  dower,  the  measure  of  dam- 
ages is  the  present  value  of  an  annuity  equal  to  interest  at  the 
legal  rate  on  one-third  of  the  consideration  money  for  the 

man,  36  Vt  216 ;  Rich  v.  Johnson,  3  avoided,  although  the  entire  consid- 

Pin.  (Wis.)  88 ;  Noonan  ▼.  Ilsley,  21  eration  had  been  paid,  on  the  ground 

Wi&  138;  Patterson  v.  Stewart,  6  W.  of  fraud  on  ci-editors,  and  the  court 

6t  S.  527 ;  Femander  v.  Dunn,  19  Ga.  say :  "Asa  general  proposition,  it  is 

497 ;  Harding  v.  Larkin,  41  III.  413 ;  plainly  just  and  reasonable  that  the 

Thompson  v.  Jones,  11  R  Mon.  866;  vendee,  after  losing  the  benefit  of  his 

Hale  ▼.  New  Orleans,   13  Ln.  Ann.  purchase,  should  be  restored  to  the 

499 ;  Bach  v.  Miller,  16  id.  44 ;  Clark  price  which  he  gave,  and  its  annual 

V.  Parr,  14  Ohio,  118;  Whitlock  v.  interest  But  if  he  shall  have  already 

Crew,  28  Ga.  289 ;  Collier  v.  Cowyer,  received  the  interest  or  its  equivalent 

62  Ark.  322.  in  the  enjoyment  of  the  profits  of  the 

1  Point  Street  Iron  Works  v.  Tur-  land,  he  has  no  right,  in  conscience, 

ner,  14  R  L  122 ;  Crockett  v.  Gray,  to  compel  the  vendor  to  pay  it  again. 

89  Kan.  659 ;  Ware  v.  Lippincott,  45  And  surely,  if  he  must  have  the  in- 

N.  J.  Eq.  820 ;  Whitlock  v.  Crew,  28  terest,  the  vendor  should  have  renta 

Ga.  289.  But»  in  equity,  the  interest  on  the 

If  a  bona  flde  purchaser  in  posses-  price  and  the  use  of  tlie  land  are  con- 

sion  is  allowed  the  value  of  his  im-  sidered  equivalent,    and,    therefore, 

provements  as  against  the  owners  of  there  need  be  no  account  of  the  prof- 

the  land  he  will  not  be  entitled  to  in-  its,  as  they  should  be  set  off  against 

terest  thereon.    Boy  kin  v.  Ancrum,  the  interest''  See  Bartlett  v.  Blanton, 

28  S.  C.  486.  4  J.  J.  Marsh.  426. 

'  CogswelPs  Heirs  v.  Lyon,  3  J.  J.  '  House  v.  House,  10  Paige,  158L 
Marsh.  40.    In  this  case  the  deed  was 
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time  the  tenant  in  dower-  has  a  probable  expectation  of  life 
according  to  approved  tables  of  life  annuities.^  The  purchaser 
must  sometimes  submit  to  equitable  terms  when  in  default  in 
order  to  obtain  relief  by  specific  performance.  In  such  cases, 
in  order  fully  to  indemnify  the  seller,  the  court,  according  to 
the  circumstances,  may  decree  a  larger  amount  of  ifiterest 
than  such  vendor  could  recover  as  plaintiff;  as  by  compound- 
ing the  interest  with  rests  at  short  intervals.*  When  a  vendee 
[596]  has  a  right  to  recover  a  deposit  of  a  part  or  the  whole 
of  the  purchase-money  because  of  the  vendor's  inability  to 
make  title  he  can  also  recover  interest  from  the  time  it  was 
paid  though  there  was  no  express  agreement  to  pay  it.' 

§  339.  Interest  allowed  from  time  when  money  ought  to 
he  paid.  Interest  is  imposed  by  law  as  damages  for  not  dis- 
charging a  debt  when  it  ought  to  be  paid.  In  this  country 
the  principle  has  long  been  settled  that  if  a  debt  ought  to  be 
paid  at  a  particular  time,  and  is  not  then  paid  through  the  de- 
fault of  the  debtor,  compensr.tion  in  damages  equal  to  the 
value  of  money,  which  is  the  legal  interest  upon  it,  shall 
be  paid  during  such  time  as  the  party  is  in  default.*  The  im- 
portant practical  inquiry,  therefore,  in  each  case  in  which  in- 
terest is  in  question  is,  what  is  the  date  at  which  this  legal 
duty  to  pay,  as  an  absolute  present  duty,  arose.  This  date 
does  not  always  coincide  with  that  at  which  the  demand  is 

1  Wager  v.  Schuyler,  1  Wend.  55a    Wenman  v.    Mohawk   Ins.   Ca,  13 

2  Cleveland  v.  Burrill,  25  Barb.  532 ;    Wend.  267 ;  French  v.  French,   126 
Morris  v.  Hoyt,  11  Mich.  10.  Mass.  860 ;   McMahon  v.  New  Tork, 

3  Flinn  v.  Barber,  64  Alsu  200.  etc.  R  Ca,  20  N.  Y.  46a   In  tliis  case 
*  1  Am.  Lead.  Capes,  498 ;  Day  v.    the  court  held  that  interest  may  be 

Brett,  6  Johns.  24;  Hunt  v.  Jucks,  1  charged  on  the  ground  of  the  debtor's 
Hayw.  173;  Broughton  v.  Mitchell,  default  although  the  amount  of  the 
64  Ala.  21U;  Flinn  v.  Barber,  id.  200;  demand  neither  has  been  nor  can 
Milton  T.  Blackshear,  8  Fla.  161;  readily  be  ascertained. 
Bishop  Hill  Colony  v.  Edgerton,  26  A  debtor  is  not  excused  from  pay- 
Ill.  54;  Cheek  v.  Waldrum,  25  Ala.  ing  when  the  ;noney  is  due  where 
155 ;  Purdy  V.  Philips,  11  N.  T.  406;  the  conti*act  under  which  it  is 
People  V.  New  York,  5  Cow.  831 ;  claimed  fixes  the  price  of  the  work. 
Dodge  V.  Perkins,  9  Pick.  868 ;  Will-  though  the  amount  of  material  fur- 
iams  T.  Sherman,  7  Wend.  109 ;  Ten  nished  under  it  was  uncertain  and 
Eyck  V.  Houghtaling,  12  How.  Pr.  the  claim  was  disputed  in  good  faith. 
523;  Van  Rensselaer  v.  Jewett,  2  N.  Louisville  v.  Henderson's  Trustee,  11 
Y.  185 ;  Maltman  v.  Williamson,  69  a  W.  Rep.  Ill ;  —  Ky.  — w 
in  428 ;  Swett  v.  Hooper,  62  Me.  54 ; 
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legally  due  and  suable.  Where  a  sum  certain  is  payable  at  a 
particular  time,  either  immediately  after  the  debt  is  con- 
tracted or  in  the  future,  the  debtor  should  pay  at  that  time ; 
otherwise,  he  is  at  once  in  default  and  liable  for  interest.  In 
such  cases  it  is  his  duty  to  pay  at  the  very  time  when  the 
debt  is  legally  and  technically  due.^    It  is  upon  the  ground 

1  EUdn  V.  Moore,  6  R  Mon.  462 ;  (erest  ought  to  be  allowed  from  that 
Bensselaer  Glass  Factory  v.  Reid,  6  day,  if  payment  was  demanded  at  the 
Ccw.  587,  611 ;  Robinson  v.  Bland,  2  place  appointed.  Pinham  v.  Tuck- 
BLir.  1086;  Farquhar  v.  Morris,  7  T.  ington,  8  Cowp.  468;  Churcher  v. 
R.  124;  Purdy  v.  Philips,  11  N.  Y.  Stringer,  2  B.  &  Ad.  777;  Johnson  v. 
406 ;  Knickerbocker  Ins.  Ckx  ▼.  Durant,  4  C.  &  P.  827.  I  cannot  on 
Gould,  80  IlL  888 ;  Peoria  M.  &  F.  principle,  explain  this  exception. 
Ins.  Co.  T.  Lewis,  18  IlL  658 ;  Hunt  Many  apparent  exceptions  to  the  rule 
v.  Jucks,  1  Hay w.  178 ;  Milton  ▼•  that  interest  is  only  recoverable  in 
Blackshear,  8  Fla.  161 ;  Wenman  v.  the  cases  just  mentioned  may  be  ex- 
Mohawk  In&  Ck>.,  18  Wend.  267;  plained  by  distinguishing  between  in- 
Cheek  v,  Waldrum,  25  Ala.  152 ;  terest  recovered  as  part  of  the  debt 
Bishop  Hill  Colony  v.  Edgerton,  26  and  interest  recovered  as  damages 
IlL  54 ;  Royal  v.  MiUer,  8  Dana,  55-58 ;  for  its  detention.  For  instance,  in- 
New  Ian  V.  Shafer,  88  IlL  879;  Put-  terest  on  a  deposit  may  be  recovered, 
nam  v.  Lewis,  8  Johns.  889.  if  laid  as  special  damage  in  an  action 

Interest  is  not  allowed  with  the  for  breach  of  an  agreement  to  sell  an 
[597]  same  liberality  in  England  as  estate.  De  Bernales  v.  Wood,  8 
in  this  country.  In  Mayne  on  Dam-  Camp.  258 ;  Farquhar  v.  Farley,  7 
ages  (Wood's  ed.  224)  it  is  said :  Taunt  592.  So  it  may  be  allowed  as 
'*  Formerly  it  was  thought,  where  a  damages  in  an  action  on  a  mortgage 
sum  of  money  was  agreed  to  be  paid  deed  after  tlie  day  of  default  (Dick- 
on a  particular  day,  that  on  default,  inson  v.  Harrison,  4  Piice,  282 ;  At- 
in  terest  from  that  day  might  be  re-  kinson  v.  Jones,  2  A.  &  E.  489;  Price 
cx>vered  without  any  express  or  im-  v.  G.  W.  Ry.  Ca,  16  M.  &  W.  244) ; 
plied  contract  to  that  effect  Blaney  or  upon  a  contract  to  pay  money 
v.  Hendricks,  2  W.  BL  761 ;  S.  CL,  upon  a  particular  day  (Watkins  v. 
8  Wil&  205 ;  Shipley  v.  Hammond,  5  Morgan,  6  C.  &  P.  661) ;  or  upon  a  cov- 
Esp.  114;  Chalie  v.  Duke  of  York,  6  enaut  to  indemnify  a  surety.  Petre 
Esp.  45;  De  Havilland  v.  Bower  v.  Duncombe,  20  L.  J.  (Q.  R)  242;  S. 
Bank,  1  Camp.  50;  Mountford  v.  C,  2  Lown.,  M.  &  P.  107.  Where  a 
WilleS)  2  B.  &  P.  887.  But  this  doc-  written  security  is  given  for  the  pay- 
trine  has  now  been  overruled.  Gor-  ment  of  money  on  a  particular  day, 
don  V.  Swan,  12  East,  419 ;  Higgins  with  interest  up  to  that  day  at  a  fixed 
y,  Sargent,  2  &  &  C.  848 ;  Page  v.  rate,  a  claim  for  subsequent  interest 
Newman,  9  B.  &  Q  878 ;  Foster  v.  would  be  a  claim  for  damages  at  the 
Weston,  6  Bing.  709 ;  Cook  V.  Fowler,  discretion  of  tlie  tribunal  before 
Lk  R.  7  H.  L.  27 ;  48  L.  J.  (Ch.)  855.  which  the  demand  is  made,  and  not 
It  has,  however,  been  always  held  for  interest  due  as  a  matter  of  law. 
that  where,  by  an  award,  money  is  The  former  rate  might  but  need  not 
made  payable  on  a  certain  day,  in-  be  adopted  in  asisessing  the  damagea 
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stated  that  statutes  which  give  a  preference  to  one  class  of 
creditors  over  another  in  the  distribution  of  an  estate  are  con- 
strued to  include  interest  on  the  claims  of  the  preferred  class, 

Cook  V.  Fowler,  L.  R  7  H.  K  27-32L  Picton,  4  R  &  Q  723);  or  for  money 
And  it  is  laid  down  bb  a  general  rule,  had  and  received  (Walker  v.  Con- 
that  altliough  it  be  not  due  ex  con-  stable,  1  R  &  R  906) ;  even  though 
tractu,  a  party  may  be  entitled  to  by  the  course  of  dealing  between  the 
damages  in    the   form   of   interest  defendant  and  the  person  from  whom 
where  there  has  been  long  delay  un-  the  money  was  received  to  the  plaint- 
der  vexatious  and  oppressive  circum-  iff*s  use  the  sum  would  have  borne 
stances  in  the  payment  of  what  is  interest;  for  no  right  passed  to  the 
due  under  the  contract    Hillhouse  plaintiff  but  a  right  to  demand  the 
v.  Davis,  1  M.  &  S.  169 ;  Amott  v.  sum   actually    in    the    defendant's 
Redfem,  8  Bing.  858.  handa  Freeling  v.  Schroeder,  2  Bing. 
^  Interest  cannot  be  recovered  as  N.  C.  79.  And  it  makes  no  difference 
such  in  an  action  against  the  vendor  that  the  money  has  been  obtained  by 
of  an  estate,  the  sale  of  which  has  fraud  (Crockford  v.  Winter,  1  Campi 
gone  off,  for  tlie  recovery  of  a  deposit  124) ;  nor  in  actions  for  money  paid 
w^hich  has  been  lying  idle  (Bradshaw  (Carr  v.  Edwards,  3  Stark.  132 ;  Hicks 
V.  Bennett,  6  C.  &  R  48;  Maberley  v.  v.  Mareco,  5  C.  A  P,  498);  or  on  ac- 
Robins,  5  Taunt  625);  but  it  may  be  count  stated  (Nichol  v.  Thompson,  1 
recovered  as   special   damages   for  Camp.  52 ;  Chalie  v.  Duke  of  York,  6 
breach  of  the  contract  if  so  laid.    De  Esp^  45 ;  Blaney  v.  Hendricks,  2  W. 
Bemales  v.  Wood,  8  Campi  258 ;  Far-  Bl.  76L  Contra,  Abbot,  C.  J.,  2  a  &  R 
quhar  v.  Farley,  7  Taunt  592.    But  849) ;  or  for  goods  sold,  even  though 
the  principal  and  auctioneer  stand  on  to  be  paid  for  on  a  particular  day. 
a  different  footing ;  and  in  an  action  Gk>rdon  v.  Swan,  12  East,  419.    Mount- 
against  the  latter  to  recover  the  de-  ford  v.  Willes,  2  R  &  P.  837,  merely 
posit  paid  to  him.  interest  cannot  be  decides  that  if  the  jury  allow  inter- 
recovered  even  as  damages,  unless,  est  —  which  they  clearly  may  do  as 
perhaps,  after  a  demand  and  refusal  damages  —  the  court  will  not  disturb 
on  the  contract  being  rescinded.  Lee  their  verdict  though  it  is  otherwise 
V.  Warner,  8  Taunt  45.    Not  even  where  the  payment  was  to  be  made 
when  the  auctioneer  has  made  inter-  by  bilL    Nor  in  an  action  for  work 
est  upon  the   money  while   in  his  and  labor  (Trelawney  v.  Thomas,  1 R 
hands,  and  although  he  was  requested  Bl.  803 ;  Milsom  v.  Hajward,  9  Price, 
by  one  of  the  parties,  before  the  com-  134) ;  nor  on  money  lying  with  a 
pletion  of  the  contract  to  invest  it  banker  (Edwards  v.  Yei^e,  5  R  &  Ad. 
Harrington  v.  Hoggart  1  R  &  Ad.  282) ;  nor  upon  a  policy  of  insurance 
577.    Interest  is  not  due  as  such  in  (Kingston  v.  Mcintosh,  1  Camp.  518; 
an  action  for  money  secured  on  moi-t-  Bain  v.  Case,  8  C.  &  P.  496):  nor  are 
gage,  after  day  of  default  without  annuitants  entitled  to  interest  on  the 
covenant  to  pay  interest  but  may  be  arrears  of  their  annuities."    Earl  of 
recovered  as  damage&    Nor  in  an  Mansfield  v.  Ogle^  4  De  G.  &  J.  41 ; 
action  for  money  lent  unless  there  Booth  v.  Carleton,  80  Ia  J.  (Ch.)  178; 
has  been  an  usage  to  that  effect  (Al-  Blogg  v.  Jolmson,  Ia  R  2  Ch.  22& 
ton  V.  Bragg,  16  East;  223 ;  Shaw  v.  See  Marsh  v.  Jones*  40  Ch.  Div.  56a 
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although  the  assets  are  not  sufficient  to  pay  all  creditors.^  In- 
terest should  be  allowed  on  the  claims  against  a  national 
bank  during  the  period  between  the  time  it  is  placed  in  the 
hands  of  a  receiver  and  the  closing  up  of  its  affairs,  before 
appropriating  the  surplus  to  the  stockholders.' 

§  330.  No  interest  on  penalties ;  statutory  liability  for 
riots.  Interest  is  not  allowed  on  statutory  penalties.'  [598] 
Where  a  constable  who  failed  to  return  an  execution  within 
the  time  prescribed  by  statute  was  declared  liable  for  the 
amount  then  due  and  ten  per  cent,  damages,  it  was  held  in- 
terest could  not  be  added.*  Before  judgment  the  penalty 
allowed  for  taking  or  receiving  usurious  interest  by  a  national 
bank  does  not  bear  interest.*  A  judgment  imposing  a  fine  is 
not  interest-bearing.*  Interest  is  not  recoverable  under  a 
statute  which  makes  a-  county  or  municipality  liable  to  the 
owner  of  property  for  damages  resulting  thereto  from  a 
riot ;  ^  but  it  may  be  recovered  on  stipulated  damages.* 

§  331.  When  allowed  on  penalty  of  bonds.  There  has 
been  some  question  in  actions  upon  penal  bonds  where  the 
damages  for  breach  of  the  condition  equal  or  exceed  [599] 
the  penalty  whether  recovery  beyond  the  penalty  can  be  had 
by  adding  interest  from  the  date  of  the  breach,  where  such 
damages  are  of  such  a  nature  as  to  bear  interest.'  But  the 
American  courts  are  now  nearly  agreed  that  interest  on  the 
penalty  in  such  cases  may  be  recovered.^*    It  is  not,  however, 

1  Sbultz  V.  Weaver,  11  a  &  R  182 ;  French  v.  French,  126  Mass.  860. 
Champneys  v,  Lyle,  1  Bin.  827.  Contra,  Devereux   ▼.    Burgwin,  11 

2  Chemical  Nat  Bank  v.  Bailey,  12  Ired.  L.  490  (not  even  from  the  date 
Blatch.  480.  of  the  writ). 

'Davenport  v.  McKee,  98  N.  Q  >See  Hellen  v.  Ardley,  8  C.  &  P. 

600 ;  People  v.  Gk)ld  &  Stock  TeL  Oa,  12 ;  Lonsdale  v.  Church,  2  T.  R  388 ; 

98  N.  Y.  67;  Thomaa  v.  Weed,  14  Brangwin  v.  Perrott,  2  W.  BL  1190; 

Johns.  255.  Clark  v.  Bush,  8  Cow.  151 ;  McCIure 

^Trouer  v.  Sharp,  4  J.  J.  Marsh,  v.  Dunkin,  1  East,  486;  Francis  v. 

79.  Wilson,  Ry.  &    M.   105;    Harris  v. 

^Columhia  Nat  Bank  v.  Bletz,  2  Clap,  1  Mass.  808;  United  States  v. 
Penny.  (Penn.)  169;  Higley  v.  First  Arnold,  1  GalL  848;  Fairlie  v.  Law- 
Nat  Bank,  26  Ohio  St  75.  son,  5  Cow.  424 ;  Fraser  v.  Little,  18 

<  State  V.  Steen,  14  Tex.  896.  Mich.  195. 

'Weir  V.  Allegheny  Co.,  95  Pa.  St  ^Maddox  v.  Rader,  9  Mont  126; 

418.  Jefferson   Ca  v.  Lineberger,   8   id. 

« Little  V.  Banks,  85  N.  T.  267;  246:  Frink  v.  Southern  Express  Ca, 

Winch  V.  Mutual  B.  L  Co.,  86  id.  618 ;  82  Ga.  83 ;  Burt  v.  Delano,  4  Cli£^ 
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recoverable  upon  a  bail  bond  conditioned  for  the  appearance 
of  a  person  to  answer  a  criminal  oflfense.^ 

§  332.  Interest  against  gOTernment.  It  has  been  established 
as  a  general  rule  in  the  practice  of  the  federal  government 
that  interest  is  not  allowed  on  claims  against  it,  whether  they 
originate  in  contract  or  in  tort,  or  whether  they  arise  in  the 
ordinary  business  of  administration  or  under  private  acts  of 
relief  passed  by  congress  on  special  application.  The  only 
recognized  exceptions  are  where  the  government  stipulates  to 
pay  interest  and  where  it  is  given  expressly  by  an  act  of  oon- 
ffress  either  by  the  name  of  interest  or  by  that  of  damages.* 
The  same  rule  is  applied  in  England-  and  in  some  of  the 
States.^  A  state  is  not  bound  to  pay  interest  on  its  bonds  after 
their  maturity  unless  its  consent  to  do  so  is  shown  by  an  act 
of  its  legislature  or  by  a  contract  which  its  oflScers  were  au- 
thorized to  enter  into.*  The  right  to  interest  does  not  attach 
to  a  judgment  against  the  federal  government  unless  by  virtue 
of  an  act  of  congress.*  If  the  statute  providing  for  interest 
on  judgments  does  not  except  counties  they  r-re  liable  therefor 
wlien  judgment  is  rendered  against  them  on  contract  obliga- 
tions.^ A  claim  arising  against  a  county  upon  a  statute  and 
not  a»  contract!^  does  not  carry  interest  unless  the  act  so  pro- 
vides.® If  a  funding  statute  does  not  provide  for  interest  on 
bonds  issued  by  a  county  after  their  maturity  they  will  not 
bear  it.?    The  older  cases  were  less  strict  in  exempting  gov- 

618;  Stem  v.  People,  102  IlL  540;  l  United  States  v.  Broadhead,  127 

Leighton  v.   Brown,  98  Mass.  516 ;  XJ.  S.  213. 

United  States  v.  Curtis,  100  U.  a  « Angarda  v.  Bayard,  127  U.S.  251 ; 

119;  School  District  y.  Dreutzer,  51  Tillson  v.  United  States,  100  id.  43, 

Wi&  163 ;  State  v.  Sooy,  89  N.  J.  Ia  47 ;  Wrightman  v.  United  States,  23 

539,    555 ;    Clai'k   v.  Wilkinson,    59  Ct,  of  Cls.  144 

WiR  548 ;    Brunswick  v.  Snow,  78  » In  re  Gosman,  17  Ch.  Div.  771. 

Me.   177 ;    Burchfield  v.  Haflfey,  84  *  Ohio  v.  Board  of  Public  Worka, 

Kan.    42;    Harris    v.    Clap,    trnpra;  86  Ohio  St  409. 

Brainard   v.   Jones,  18   N.    T,    85 ;  ^  United  States  v*  North  Carolina, 

Hughes  V.  Wickliffe,  11  R  Mon.  202 ;  186  U.  &  211. 

Carter  v.  Thorn,  18  id.  618;  Bank  of  « United  States  ▼.  Sherman,  98  U. 

Brighton  v.  Smith,  12  Allen,  248;  S.  566. 

McGill  Y.  Bank  of  United  States,  12  ?  Nevada  Ca  y.  Hicks,  50  Ark.  416w 

Wheat    511;    Iyos    y.    Merchants'  ^  Clay  Co.  v.  Chickasaw  Ca,  64  Miss. 

Bank,  12  How.  (U.  a)  159;  Warner  584;  Beals  y.  Supervisors,  28  Cal.449. 

Y.  Thurlo,  15  Mas&  154    Compare  >  Soher  y.  -SuperYisors,  89  CaL  184 

Blewett  Y.  Front  Street  C  Ry.  Co^ 

49  Fed.  Rep.  126. 
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ernment  from  liability  for  interest ;  ^  but  they  generally  held 
that  in  the  absence  of  an  express  agreement  to  pay  it  a  de- 
mand was  necessary  to  entitle  the  creditor  to  it.*  The  liability 
of  municipal  and  ^t^o^municipal  corporations  for  interest,  ex- 
cept on  express  contracts,  depends  very  largely  upon  their 
charters  an,d  the  general  statutes  of  the  state  of  which  the}^ 
are  parts.  No  rule  can  be  deduced  from  the  adjudications 
which  can  be  relied  upon  outside  of  the  jurisdiction  in  which 
the  particular  case  was  decided.' 

§  333.  Judgments  bear  interest.  In  nearly  all  the  states 
and  territories  there  are  statutes  which  provide  that  judg- 
ments shall  carry  interest  in  a  greater  or  smaller  class  of  ac- 
tions and  suits,  the  tendency  of  legislation  being  to  diminish 
the  number  of  exceptions.  These  statutes  do  not  give  a  judg- 
ment the  nature  of  a  contract,  except  when  they  provide  that 
the  rate  of  interest  on  a  judgment  shall  be  that  which  the 
parties  have  stipulated  for.  In  such  a  case  a  change  in  the 
statute  after  a  contract  has  been  made  for  the  payment  of  an 
agreed  rate  of  interest  does  not  affect  the  liability  or  rights 

1  Reepublicay.  Mitchell,  3  Dall.  101 ;  and  are  silent  as  to  interest  and  time 

People  V.  Canal  Com'rs,  6  Denio,  401 ;  of   payment   do   not  bear  interest 

Canal    Com'rs    v.     Kempshall.    26  Ashe  v.  Harris,  55  Texas,  49. .  If  a 

Wend.   404 ;    Thomdike   v.   United  warrant  is  not  paid  on  presentment 

States,  2  Mason,  1.  a  right  of  action  then  accrues,  and 

'  Attomey-Gensral   v.  Cape  Fear  interest   may  be  recovered   on  the 

Nav.  Co.,  2  Ired.  Eq.  444;  Milne  ▼.  original  indebtedness  from  the  time 

Rempublicam,  8  Yeates,  102 ;  Adams  suit     was    brought      Mahanoy    t. 

V.  Beach,  6  Hill,  27 ;  Auditor  v.  Dug-  Comry,  103  Pa.  St  362;  Snyder  v. 

ges,  8  Leigh,  241 ;  Pawlet  ▼.  Sand-  Boviard,  122  id.  442.    For  a  violation 

gate,  19  Vt  62;   United   States  v.  of  its  duty  as  a  lessee  a  city  is  liable 

Hoar,  2  Mason,  814;  State  v.  Mayes,  for   interest  on  the  resulting  dam- 

28  Miss.  709.  ages.    Allegheny  v.  Campbell,    107 

s  A  claim  which  has  been  audited  Pa.  St  530.    A  municipal  officer  has 

against  a  county  does  not  bear  inter-  no  authority  to  bind  the  municipality 

est  until  judgment  is  rendered  upon  to  pay  compound  interest  on  an  ac- 

it    Wheeler  v.  Newberry  Ca,  18  S.  count  unless  it  is  expressly  given 

C  182.  Interestis  not  allowable  upon  him.    St  Louis   Gkis  L.  Ca  v.  St 

a  claim  against  a  county  until  a  war-  Louis,  11  Ma  A  pp.  55,  77.    As  to  the 

rant  has  been  presented  and  indorsed  liability  of  a  town  which  has  ac- 

"  not  paid  for  want  of  f  unda*'  Grant  quired  property  of  another  town  by 

Ca  V.  Lake  Ca,  17  Ore.  453.  See  Ter-  virtue  of  a  statute  to  pay  interest  on 

ntory  v.  Board  of  Comers,  8  Mont  the  value  thereof  or  for  delay,  see 

896.  County  warrants  which  are  pay-  Needham  v.  WeUesley,  189  Mass.  872. 
able  In  the  order  of  tlieir  registration 
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of  the  parties  thereto.^  In  other  cases  a  judgment  is  an  ob- 
ligation of  record,  interest  on  which  is  given  as  damages  for 
delay  in  performing  the  contract  or  duty  which  it  enforces. 
Hence,  when  the  rate  of  interest  thereon  is  reduced  by  law,  a 
judgment  previously  rendered  cannot  carry  a  higher  rate  than 
is  fixed  by  the  amendatory  act  after  it  takes  effect,*  although 
the  judgment  so  rendered  was  based  upon  a  contract  which 
provided  for  the  payment  of  the  stipulated  rate  until  it  was 
discharged.'  The  rate  of  interest  designated  in  a  statute  for 
judgments  to  bear  cannot  be  varied  by  the  parties  to  the  con- 
tract sued  upon.*  Except  as  they  are  subject  to  legislative 
control  to  the  extent  indicated,  judgments  are  debts  of  record, 
having  like  incidents  as  other  debts,  including  that  of  bearing 
interest.*  This  quality  is  given  them  on  common-law  princi- 
ples in  actions  based  upon  the  fact  of  the  wrongful  detention 
of  money.  The  interest,  however,  is  not  collectible  on  execu- 
tion, either  as  such  or  as  damages,  unless  authorized  by  stat- 
ute,^ or  it  is  so  specified  in  the  judgment.'    In  the  absence  of 

1  Bond  V.  Dolby,  17  Neb.  491.  But  the  return  of  commissioners  on 

2  0*Brlen  v.  Young,  95  N.  T.  428  claims  against  an  estate  is  not  a 
(two  judges  dissenting).  Contra,  Cox  judgment,  and  a  rate  of  interest  fixed 
T.  Marlatt»  8<5  N.  J.  L.  889.  thereon  does  not  affect  the  contract 

*  Taylor  v.  "Wing,  84  N.  Y.  471.  between  the  parties.  Bowers  v.  Ham- 

4  Haas  V.  Chicago  Society,  20  111.  mond,  139  Mass.  86a  Neither  is  an 
248 ;  Moore  v.  Holland,  16  S.  C.  15.  award  of  dower.  Stunz  v.  Stunz,  181 
See  Deshler  v.  Holmes,  44  N.  J.  Eq.  111.  210.  An  order  of  court  afiirming 
681,  as  to  the  right  to  have  interest  the  assessment  of  damages  resulting 
paid  in  excess  of  the  judgment  cred-  from  taking  property  for  public  use 
ited  on  the  principal.  is  a  judgment    Beveredge  v.  Park 

5  Benkard  V.  Babcock,  27  How.  Pi-.  Comers,  100  III  76;  Cook  v.  South 
891.  Park  Com'rs,  61  id.  115. 

Under    the    code    of    California  •Perkins  v.  Foumiquet;  14  How. 

(g  1504,  Civil  Code)  a  claim  against  (U.  a)  328;  Michaux  v.  Brown,  10 

the  estate  of  a  deceased  person  which  Gratt  612. 

has  been  passed  upon  on  the  final  ^  Interest  cannot  be  collected  on  a 

settlement  of  the  administia tor's  ac-  money  judgment  unless  it  so  directs, 

count  and  ordered  paid  has  the  effect  Anderson's  Succession,  83  La.  Ann. 

of   a  judgment  against  the   estate  681.    But  a  recovery  of  it  is  not  pre- 

and  bears  interest  from  the  date  of  vented  because  the  record  entry  of 

the  settlement  regardless  of  whether  the  judgment  does  not  show  that  it 

the    original    was   interest-bearing,  was  aUowed.    Nevada  Ca  v.  Hicks, 

Oliver's  Estate,  70  Cal  184;  Glenn's  60  Ark.  416;  Annis  v.  Smith,  16  Pet 

Estate,  74  id.  667.    And  so  in  Texaa  808,  811.    Every  judgment  in  a  civil 

Finley  v.  Carothers,  9   Texas,  617.  action  bears  the  rate  of  interest  which 
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a  statute  authorizing  the  collection  of  interest  upon  execution, 
that  which  accrues  between  the  rendition  and  collection  of  a 
judgment  is  lost ;  or  in  other  words,  since  such  interest  [600] 
is  allowed  as  damages,  it  can  only  be  obtained  by  suit.  The 
very  sum  in  the  judgment  is  the  amount  to  be  collected  by 
execution  unless  a  statute  exists  authorizing  the  officer  to  com- 
pute and  collect  interest.*  Indebitatus  assumpsit  will  not  lie  for 
that  purpose.*  And  the  claim  for  it  will  be  extinguished  by 
collection  or  payment  of  the  principal  to  which  it  is  incident.' 
Some  cases  are  to  be  found  which  deny  that  judgments  bear  in- 
terest.* Considering  the  hostility  of  the  early  common  law  to 
interest  it  is  easy  to  maintain  on  its  principles  any  proposition 
adverse  to  its  recovery.  But  on  the  principle  now  universally 
admitted,  that  on  all  liquidated  sums  interest  may  be  recov- 
ered after  the  date  when  it  was  the  duty  of  the  debtor  to  pay, 
judgments  will  carry  interest.    And  it  is  generally  held  that 

the  cause  of  action  bore,  although  it  it  was  his  right  to  have  the  judgment 

is  silent  concerning  it    A  judgment-  provide  for  it    Rice  v.  Hulbert^  67 

creditor  may  have  the  record  cor-  Iowa,  724 

rected  to  show  the  rate.     Evans  v.  *  Perkins  v.  Foumiquet  14  How. 

Fisher,  26  Mo.  App.  541.  (U.  &)  328 ;  Homer  v.  Kirkwood,  25 

A  judgment  against  a  corporation  Miss.  96 ;  Easton  v.  Vandom,  Walk, 

is  an  unliquidated  demand  when  the  (Miss.)  214 ;  Seweil's  Case,  87  Mo.  448 ; 

defendant's  property  has  been  placed  Williamson  v.  Broughton,  4  McCord, 

in  the  hands  of  a  receiver ;  it  is  not  12S.    See  Harrington  v.  Glenn,  1  Hill 

enforcible  as  a  judgment  against  the  L.  (S.  C.)  58 ;  Thomas  v.  Wilson,  8 

receiver's  funds,  and  does  not  bear  McCord,  105 ;  Liambkin  v.  Nance,  2 

interest  against  them.    The  fact  that  Brev.  99 ;  Todd  v.  Botchford,  86  N.  T. 

it  was  rendered  by  consent  is  imma-  517. 

terial,  and  so  is  the  fact  that   an  A  judgment  cannot  draw  interest 
order  has  been  made  directing  the  in  the  absence  of  a  statute  authoria- 
receiver  to  pay  it,  but  without  speci-  ing  it  although  it  be  rendered  upon  a 
fying  the  sum  due.  Ex  parte  Brown,  contract    Reece  v.  Knott,  8  Utah, 
18  S.  C.  87.  451.    Interest  was  refused  on  a  judg- 
^  Perkins  v.  Foumiquet,  14  How.  ment   the   amount   of   which    was 
<U.  S.)  828;  Michauz  v.  Brown,  10  doubled  by  interest  a  portion  of  it  be- 
Qratt  (Va.)  612 ;  Solon  v.  Virginia,  ing  compounded.  Downs  v.  Allen,  22 
etc  R.  Ca,  14  Nev.  405.  Fed.  Rep.  805.    Under  the  Kentucky 
SjBeedle  v.  Grant»  1  Tyler  (VtX  423.  statute  judgments  for  personal  torts  do 
*  Seeposf,  §  872.  not  bear  interest    McMurty  v.  Ken- 
After  a  judgment  providing  for  the  tucky  C.  R  Co.,  84  Ky.  462.  It  is  other- 
payment  of  the  legal  rate  of  interest  wise  in  the  District  of  C'Olumbia.  Hel- 
has  been  satisfied  the  creditor  can-  len  v.  Metropolitan  R.  Ca,  4  Mackey, 
not  collect  the  contract  rate  though  519. 
Vol.  1—45 
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interest  is  recoverable  both  on  judgments  and  decrees,^  at 
least  on  the  latter  so  far  as  they  are  in  personam  and  bindiog 
upon  the  debtor's  property,  and  rendered  without  reference 
to  the  sale  of  particular  portions  of  it  and  the  distribution  of 

^  Beall  V.  Silver,  2  RancL  401 ;  Boan*B  to  pay  money  or  deliver  property, 

Adin'rv.Drumxiiond'sAdm'r,6Rand.  upon  the  principle  that  the  creditor 

182 ;  Clarke*s  Adm'r  v.  Day,  2  Leigh,  should  be  compensated  for  the  want 

172 ;  Marshall  ▼.  Dudley,  4  J.  J.  Marsh,  of  punctuality  in  his  debtor  in  keep- 

244 ;  Mercer  ▼.  Beall,  4  Leigh,  189 ;  ing  him  out  of  the  use  of  the  money 

Laidley  v.  Merrifield,  7  id.  846;  Klock  or  prop^iy.    McWhorter  v.  Stan*- 

V.  Robinson,  22  Wend.  157 ;  Nuimel-  fer,  2  Port  519.    Accordingly,  it  has 

lee    V.   Morton,   Cooke  (Tenn.^  21 ;  been  held  that  interest  is  allowed  on 

Gwinn  v.  Whittaker,  1  Harr.  &  J.  judgments  at  common  law  to  the  time 

T54 ;  Sayre  v.  Austin,  8  Wend.  496 ;  of  affirmance  or  of  a  new  judgment 

Smith  V.  Todd's  Ex*r,  8  J.  J.  Marsh,  rendered.    Zink  v.  Langton,  2  Doug. 

306;  Hodgdon  v.  Hodgdon,  2  N.  H.  749.    By  the  rules  of  the  common 

169;  Hudson  v.  Daily,  18  Ala.  742;  law  Lord  EUenborough  considered 

Hopkins  v.  Shepard,  129  Mass.  600.  it  to  be  within  the  general  province 

In  Administrator  of  Pinckney  v.  of  a  jury  to  give  damages  for  the  de- 
Singleton,  2  Hill  (S.  G.X  52,  it  was  tention  of  a  debt»  and  he,  therefore, 
said :  *'  At  common  law  no  interest  sustained  a  verdict  which  allowed  in- 
could  be  collected  upon  an  execution  terest  on  a  statutable  ascertainment 
under  a  judgment ;  but  intei*est  was  of  damages  for  an  injury  to  individ- 
recoverable  in  an  action  of  debt  on  ual  property  occasioned  by  a  public 
judgment,  and  by  commencing  such  improvement  made  by  a  corporation 
an  action  the  plaintiff  obtains  an  in-  (1  M.  &  SeL  171) ;  and  in  7  Har.  &  J. 
choate  right  to  the  interest  which  755,  it  is  said  that  both  by  the  decis^ 
cannot  be  defeated  by  a  subsequent  ions  of  the  court  of  Maryland  and  the 
payment  And,  therefore,  where  an  English  courts  every  judgment  for 
action  of  debt  on  judgment  was  com-  money  carries  interest  unless  other- 
menced  against  an  administrator  Bug-  wise  agreed  by  the  parties  or  its 
gesting  a  devastavit,  although  the  ad-  terms  forbid  it  So  in  North  Garo- 
ministrator  after  suit  brought  paid  lina  it  has  been  holden  that  a  plaint- 
the  amount  of  the  judgment  and  iff  is  entitled  to  interest  on  his  judg- 
oosts  with  interest  on  the  original  ment  if  a  new  action  is  brought  up 
cause  of  action,  it  was  held  that  the  to  the  time  of  the  rendition  of  the 
plaintiff  might  still  goon  to  recover  new  judgment  2  Hayw.  26^  878; 
the  interest  on  the  entire  amount  of  Thomas  v.  Edwards,  8  Ans.  804 ; 
the  judgment  (including  the  princi-  Butler  v.  StouUit,  8  Moore,  472 ;  Ptes- 
pal  and  interest^  and  the  court  will  cott  v.  Parker,  4  Mass.  170.  In  Atkin- 
not  preclude  him  from  this  right  by  son  v.  Braybrooke,  4  Camp.  880,  Lord 
ordering  satisfaction  to  be  entered  on  EUenborough  considered  that  inter- 
the  judgment"  est  was  not  in  general  recoverable  on 

In  Crawford  y.  Ez'r  of  Simonton,  a  foreign  judgment  because  it  was  a 

7  Port  110,  Collier,  J.,  reviewed  the  simple  contract    S.  P.,  8  Pricey  850. 

authorities    and    stated    the    law:  But  in  McClure  ▼.  Dunkin,  1  East, 

**  Damages  in  lieu  of  interest  are  al-  486,  the  court  of  king^s  bench  deter- 

lowed  at  common  law  for  a  default  mined  that  in  aasumpait  on  a  judg- 
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their  proceeds.^    Some  exceptions  have  been  noticed  as  to  gov- 
ernment in  the  last  section. 

Under  a  statute  providing  that  ^^  interest  shall  be  allowed 
on  all  money  due  upon  any  judgment,"  it  may  be  recovered 

ment   rendered   in  Ireland  it   was  J.:  "Restitution  of  the  cargo  was 

competent  to  the  jury  to  allow  inter-  awarded.    The  property  having  been 

est  to  the  plaintiff,  and  that  in  that  sold,  the  money  proceeding  from  tlie 

respect  there  was  no  difference  be--  sale  is  substituted  for  the   specific 

tween  a  foreign  judgment   and   a  articles.    If  this  money  remains  in 

judgment  in  a  court  of  record  in  the  possession  of  the  court,  it  carries 

England.    The  only  adjudication  to  no  interest;  if  it  be  in  the  hands  ot 

the  contrary  is  a  case  in  4  McCord,  an  individual,  it  may  bear  interest 

212,  which  is  deemed  outweighed  by  or   otherwise,   as    the    court    may 

the  authorities.    In  Moore  v.  Patten,  direct** 

2  Port  451,  it  was  determined  that  a  In  Cox  v.  Marlatt,  86  N.  J.  U  889, 

jury  mighty  in  their  discretion,  allow  the   court  say :  "  Our   practice  has 

interest  upon  unsettled  accounts  for  been  for  many  years,  independent  of 

goods,  wares,  etc.,  from  the  time  they  any  express  statute,  to  allow  interest 

became  due.     And  in  Tate  v.  In-  to  be  levied  under  execution  as  an 

nerarity,  1  Stew.  &  Port  88,  it  was  incident  to  the  judgment,  and  as  an 

adjudged  competent  upon  common-  increase  of  damages  for  the  deten- 

law  principles  for  parties  to  stipulate  tion  of   the  debt  without  bringing 

for  the  payment  of  a  reasonable  rate  a  distinct  action  for  the  interest  as 

of  interest,  and  where  it  was  not  as-  damages  for  such  detention."    See 

certained  by  contract  the  rate  might  lodd  v.  Botchford,  86  N.  Y.  517. 

be  fixed  by  the  custom  of  the  place  Judgments  for  costs  carry  interest 

where  the  contract  was  made.  (Emmitt  v.  Brophy,  42  Ohio  St  82 ; ' 

*•  From  the  decisions  we  have  no-  Klock  v.  Robinson,  22  Wend.  157i 

ticed  we  educe  as  applicable  to  the  when  the  costs   are  included  in  a 

case  at  bar  the  rule  that  the  allow-  judgment   which   is    the   cause   of 

ance  of  interest,  except  upon  the  par-  action.    Tieman  v.  Minghini,  28  W. 

ticuiar  liabilities  embraced  by  statute,  Ya.  814.    In  an  admiralty  proceed- 

must  depend  upon  the  circumstances  ing  a  federal  circuit  court  is   not 

of  the  case.    To  avoid  its  payment  it  bound   to   allow   interest   on   costs 

is  competent  for  the  defendant  to  awarded   by   the  district  court»  al- 

show  that  he  is  not  in  fault  for  the  though  they  are  included  in  the  for- 

non-payment  of  the  principal  sum,  raer's  decree.    The  Scotland,  118  XT. 

or  that  the  plaintiff  had  been  absent  S.  607.    A  judgment  entered  nunc 

from   the  country,  without  having  pro  tunc  bears  interest  from  the  day 

left  a  Inown  agents  eta;  but  if  the  on  which  it  is  considered  to  have 

defendant  offers  no  excuse  for  the  been  rendered.    Barber  v.  Briscoe,  9 

delay  the  plaintiff  is  entitled  to  re-  Mont  841. 

cover  interest  as  damages."  ^  If  a  decree  provides  for  the  divis- 

In  Himely  v.  Bose,  6  Cranch,  818,  ion  of  the  proceeds  of  designated 

it   was   held   that   if   property  or-  property  according  to  fixed  priorities 

dered  to  be  restored  be  sold,  interest  and  specifies  the  amounts  to  be  paid 

18  not  to  be  paid  unless  specially  or-  claimants,  and  there  is  not  enough 

dered  by  the  decree.    Marshall,  G.  to  pay  the  principal  and  interest  due 
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upon  a  foreign  judgment  which  is  sued  upon.^  In  suits  upon 
judgments  rendered  in  other  states  interest  is  recoverable  un- 
der the  laws  of  the  forum,  and  not  at  the  rate  authorized  by 
the  laws  of  the  state  in  which  they  were  rendered;  *  and  this 
is  the  rule  whether  the  law  of  the  original  jurisdiction  allows 
interest  on  judgments  or  not.' 

[602]  §  334.  Same  subject.  Although  the  judgment  sep- 
arately states  the  amount  of  principal  and  interest  the  total 
bears  interest.*  After  judgment  against  a  corporation  inter- 
est on  it  is  computed  in  an  action  against  a  stockholder.^  It 
seems  to  have  been  the  practice  in  Kentucky  prior  to  the  stat- 
ute of  1837,  giving  interest  on  judgments  and  decrees,  and  in 
some  other  states,  to  adjudge  "  accruing "  interest  on  debts 
which  by  the  terms  of  the  agreement  were  to  bear  interest 
[603]  "  until  paid."  The  practice  was  to  adjudge  interest  from 

them  all,  it  wiU  not  be  construed  as  eluding  improper  interest^  separately 
aUowing  interest  to  one  claimant  to  stated  from  any  other  sum  found, 
the  exclusion  of  others.  National  nor  for  assuming  to  direct  that  pro- 
Bank  T.  Heard,  65  Ga.  189.  spective  interest  be  allowed ;  the  ex- 

^  Shickle  v.  Watts,  94  Mo.  410.  cessive  interest  or  the  impertineiit 

^Barringer  v.  King,  5  Gray,  9;  direction  that  the  sum  found  bear  in- 
Hopkins  v.  Shepard,  129  Mass.  600 ;  terest  in  the  future  may  be  stricken 
Clark  ▼.  Child,  186  id.  844 ;  Crone  v.  out  or  disregarded  as  surplusage. 
Dawson,  19  Ma  App.  214  (in  the  ab-  Brugh  v.  Shanks,  6  Leigh,  598L 
sence  of  proof  of  the  rate  of  interest  Where  a  petition  sets  forth  the  re- 
in the  state  in  which  judgment  was  covery  of  judgment  for  a  oertain 
rendered)i  In  Schell  v.  Stetson,  12  sum,  without  stating  the  rate  of  in- 
Phila.  187,  a  judgment  of  a  New  terest  it  is  entitled  to  draw,  but  the 
York  court  sued  on  in  Pennsylvania  plaintiff  in  his  petition  demands  jndg- 
was  held  to  carry  interest  by  virtue  ment  for  the  amount  of  the  recovery, 
of  the  fact  that  it  would  do  so  in  the  with  interest  thereon  at  ten  per  cent, 
former  state,  the  law  of  which  the  from  a  day  therein  stated,  the  record 
court  took  notice  of.  The  judg-  showing  a  submission  of  the  cause  to 
ment  was  for  costs,  and  interest  the  court  by  the  parties,  and  the  ren* 
thereon  was  not  allowable  under  the  dition  of  a  judgment  for  the  original 
laws  of  Pennsylvania.  judgment,  with  ten  per  cent  inter- 

' Nelson  v.  Felden,  7  Rich.  Eq.  894 ;  est,  without  exception,  it  was  conaid- 

Warren  v.  McCarty,  25  III  95 ;  Prince  ered  that  the  demand  for  ten  per 

V.  Lamb,    Breese,    878 ;   Fonville  v.  cent  would  authorize  the  introdac- 

Monroe,74Ill  126;  Talbot  v.  National  tion  of  proof  of  that  rate,  and  that 

Bank,    129   Mas&    67 ;    Williams  v.  the  production  of  such  proof  should 

American  Bank,  4   Met  817 ;    Bar-  be  presumed.    Haskins  ▼.  Alcott^  18 

ringer  v.  King,  6  Gray,  9.  Ohio  St  2ia 

*  Coles  V.  Kelsey,  18  Tex.  75.  ^See  §  84a 

A  verdict  wiU  not  be  vitiated  by  in- 
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the  date  when  it  was  provided  by  agreement  to  commence 
without  any  computation  to  the  rendition  of  the  judgment, 
and  it  was  not  included  with  the  principal  sum  recQvered ; 
when  the  judgment  was  collected  or  paid  the  interest  was 
computed  according  to  the  agreement  and  judgment  without 
rest  at  the  time  of  the  latter.  But  where  interest  was  recov- 
erable as  damages,  it  was  embraced  in  the  judgment.  Interest 
on  judgments  in  that  state  prior  to  1837,  as  damages  for  de- 
tention of  the  money,  was  not  matter  of  right,  but  discretion- 
arj  }  Judgments  upon  contracts  stipulating  a  certain  rate  of 
interest  until  the  debt  should  be  paid  were  entered  for  accru- 
ing interest  The  court  entered  judgment  for  the  debt  in  the 
declaration  mentioned,  and  also  the  legal  or  conventional  in- 
terest from  the  time  the  debt  was  due  and  payable,  or  the  in- 
terest stipulated  to  be  given  commenced  until  payment  should 
be  made.'  And  since  the  statute  of  1837,  giving  interest  on 
all  judgments,  it  is  error  to  render  judgment  in  a  suit  on  a  bill 
of  exchange  for  principal  and  interest  by  way  of  damages,  by 
which  interest  would  run  after  judgment  by  force  of  the  stat- 
ute.' In  debt  on  a  judgment  bearing  interest,  if  the  plaintiff 
demanded  only  principal  and  interest  accrued  at  the  com- 
mencement of  the  action,  he  could  not  have  judgment  for  ac- 
cruing interest.*  But  generally  under  statutes  allowing  [604J 
judgments  to  be  taken  upon  contracts  to  bear  interest  there- 

I  Lair  v.  Jelf,  3  Dana,  181 ;  West  v.  'Chamberlain  y.   Maitland,   6   B. 

Patrick  8  Adm'r,  1  J.  J.  Marsh.  95 ;  Mon.  44a 

Shockey's  Adm'r  v.  Glasf ord,  6  Dana,  «  CaldweU  v.  Richards,  2  Bibb,  883. 

16 ;  Marshall  t.  Dudley,  4  J.  J.  Marsh.  Where  a  creditor  obtained  a  judg- 

^46 ;  CaldweU  v.  Richards,  2  Bibb,  ment  at  law,  and  then  came  into  a 

331 ;  Quthrie  v.  Wickliffe,  4  id.  542 ;  court  of  equity  to  foreclose  a  mort- 

Smith^s  Adm'r  v.  Todd's  Ez'r,  8  J.  J.  gage  for  the  same  debt^  it  was  held 

Marbb.  806 ;  Bartlett  t.  Blanton,  4  id.  that  interest  should  not  be  decreed, 

410 ;  McMiUan  t.  Scott»  1  T.  R  Mon.  the  judgment  not  bearing  it ;  but  the 

I'M).  judgment  be  taken  as  the  amount  to 

3  Harden  v.  Major,  4  Bibb,  104;  be  paid.    Heydale  ▼.  Hazlehurst,  4 

Taul  V.  Moore,  Hardin,  90 ;  Cotton  ▼.  Bibb,  19L    See  Brigham  v.  Van  Bus- 

Reavill,  2  Bibb,  99 ;  RusseU  v.  Shep-  kirk,  6  B.  Mon.  197,  holding  that  by 

herd,  Hardin,  44 ;  Harper  ▼.  Bell,  2  the  statute  of  1887  the  intention  was 

Bibb,    221 ;     Trozwell    t.    Fugate,  to  establish  the  principle  that  debts 

Hardin,  2.    See  Henderson  ▼.  Desha,  established  by  judgment  or  decree 

Hempi  C.  C  281.    But  see  also  Byrd  should  bear  interest  from  that  time- 

V.  Gasquet,  id.  26L  unless  by  the  terms  of  the  judgment 

they  bore  interest  from  a  prior  day. 
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after  at  the  contract  rate,  the  correct  rule  is  to  add  the  inter- 
est due  on  the  principal  up  to  the  time  of  the  judgment  to  the 
principal,  and  enter  the  judgment  for  the  gross  amount;  and 
this  judgment,  including  both  principal  and  interest,  is  then 
to  bear  the  interest  stipulated  in  the  contract  until  the  debt  is 
paid.^  Equity  follows  the  law  and  allows  interest  in  like  cases/ 
On  debts  on  which  interest  would  be  given  as  damages  at  law, 
it  is  decreed  in  chancery  down  to  the  time  of  the  decree.' 

§  335.  Not  allowed  on  re?l?al  of  Judgment  by  scire  Taeias. 
Accrued  interest  on  a  judgment  is  lost  by  reviving  it  by  :^re 
facias.  Nearly  all  the  authorities  agree  that  the  judgment  in 
such  proceedings  does  not  include  interest  on  the  judgment 
revived ;  the  party  reviving  only  obtains  execution  of  the  judg- 
ment without  interest.*  And  it  has  been  held  in  Vermont 
that  the  revival  of  the  judgment  by  such  process  is  a  final 
waiver  and  renunciation  of  the  interest  which  had  accrued  up 
[605]  to  the  time  of  the  new  judgment  on  the  scire  facias? 

iQuy  V.  Franklin,  6  CaL  416;  6Dana,466;Hami:.3ndv.HammoiKl, 
Emeric  v.  Tarns,  6  id.  155;  McCann  2  Bland's  Ch.  806. 
V.  Lewis,  9  id.  246 ;  Mount  v.  Chap-  >Deany  v.  Scriba,  3  Call,  415;  Daw- 
man,  id.  297;  Corcoran  v.  Doll,  82  id.  son  v.  Clay's  Heirs,  1  J.  J.  Marsh. 
82 ;  Bibend  V.  Liverpool,  etc.  Ins.  Ca,  165;  Lair  v.  Jelf,  8  Dana,  181; 
80  id.  78 ;  Coles  v.  Kelsey,  18  Tex.  75 ;  Hughes  v.  Standeford,  id.  285. 
Palmer  v.  Murray,  8  Mont  812,  over-  ^Anonymous,  Mart  &  Hayw.  183; 
ruling  earlier  cases.  Mann  v.  Taylor,  1    McCord  K    11& 

Under  a  statute  which  provides  See  Barron  v.  Morrison,  44  N.  H. 

that  "  when  a  decree  or  judgment  is  226. 

rendered  or  made  for  the  payment  of  *  ^HaU  v.  Hall,  8  Vt  156t    In  tiiis 

money  it  shall  be  for  the  aggregate  case  Bedfield,  chancellor,  said:  **!{ 

of  principal  and  interest  due  at  the  is  well  settled  that  on  scire  facias 

time  of  judgment  or  decree,  with  to  revive  a  judgment  no  damages 

interest   thereon   from  that   date,"  can  be  awarded.    The  writ  claims 

when  a  decree  has  been  once  made  none.    The   object   of   the   suit    is 

for  the  principal  and  interest  to  that  merely  to  revive  the  judgment;  and 

date  a  second  aggregation  of   the  no  interest  can  be  added  tc>  it;  exe- 

same  debt  in  the  same  cause  in  subse-  cution  upon  the  judgment  in  scire 

quent  decrees  for  the  payment  of  facias  must  issue  for  the  same  sum 

the  original  decree  is  unauthorized,  of  the  original  judgment    At  com- 

Tiernan  v.  Minghini,  28  W.  Va  814,  mon  law,  not  only  could  no  damages 

823.  be  recovered,  but  no  costs,  until  the 

« Samuel  V.  Minter,  8  A.  K  Marah.  statute  of  8  &  9  Wm.  8»  ch.  11, 
480;  McAlexander  v.  Lee,  id.  483;  which  provides  for  costs.  14  Peters- 
Moore  V.  Pendergrast's  Heirs,  6  J.  J.  dorf ,  886.  As  the  debtor  had  been  dis- 
Marsh.  534;  Taylor  v.  Knox's  Ex'rs,  chai'ged  on  Jiabeas  corptis,  no  good 
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But  it  is  held  in  Pennsylvania  that  bringing  scire  facias  does 
not  extinguish  the  right  to  interest.  Where  a  judgment  had 
been  several  times  so  revived,  the  plaintiff,  in  an  action  on  it, 
had  a  right  to  charge  interest  on  the  aggregate  amount  of 
principal  and  interest  due  at  the  time  of  rendering  judgment 
on  each  scire  fadasy 

%  336.  Interest  In  condemnation  proceedings.  Interest  is 
allowed  on  the  damages  assessed  in  proceedings  to  condemn 
property  in  the  exercise  of  the  power  of  eminent  domain,  if 
the  property  has  been  taken,^  and  from  the  time  of  the  taking 
though  proceedings  are  not  instituted  until  subsequently,'  and 
it  will  run  during  the  pendency  of  an  appeal  if  the  assess- 
ment appealed  from  is  confirmed  or  increased ;  *  but  not  other- 
reason  is  now  petceived  why  the  Ca  v.  Kob!entz,  21  Ohio  St  884  See 
oratriz  might  not  have  brought  debt  South  Park  Com'rs  v.  Dunleyy,  91 
upon  the  judgment    Scire  fadaa    IlL  49. 

is  the  most  common,  although  not  '  Velte  v.  United  States,  76  Wis. 
the  exclusive,  remedy.  But  the  judg-  278 ;  Sweaney  v.  United  States,  62  id. 
ment  having  been  revived  by  scire    896. 

facias,  the  plaintiff  failed,  of  course,  *  lUinois,  eta  R.  Co.  v.  McOlintock, 
of  obtaining  execution  of  the  inter-  68  IlL  296 ;  Beebe  v.  Newark,  24  N.  J. 
est    iTvhich   had  accrued;  and    we    1^47. 

think  thus  lost  the  claim  of  interest  If  the  condemning  party,  notwith- 
It  will  not  be  aUowed  to  separate  standing  an  appeal,  may  deposit  the 
the  interest  from  the  debt  of  which  money  for  the  use  of  the  land-owner 
it  is  a  mere  incident  The  judgment  or  give  security  for  the  costs  and 
upon  the  scire  facias  so  far  merged  damages  which  may  be  awarded  on 
the  judgment  for  the  alimony  that  appeal,  and  if  the  money  deposited 
the  portion  not  recovered  by  the  may  be  taken  without  prejudice  to 
levy  was  'gone.  It  became  a  new  the  owner's  right  to  appeal,  interest 
debt,  and  could  never  be  declared  is  only  aUowable  on  the  amount 
upon  as  a  judgment  of  any  other  finally  awarded,  in  excess  of  the 
term  than  that  of  the  judgment  on  deposit;  if  no  deposit  is  made,  interest 
the  scire  faciasJ"  on  the  whole  amount  is  due.    Ck>n- 

iFries  v.  Watson,  6  a  &  R  220.  cord  R  Ca  v.  Greely,  23  N.  R  287; 
Sec  Meason's  Estate,  4  Watts,  841.         Shattuck    v.  Wilton  R  Co.,  id.  269. 

Phillips  V.  South  Park  Com'rs,  But  if  the  owner  may  not  take  the 
119  ni.  627 ;  AUoway  v.  Nashville,  88  money  deposited  under  the  award  of 
Tenn.  510;  Stewart  v.  County,  2  Pa;  the  commissioners  and  the  party  con- 
st 840 ;  Clough  v.  Unity,  18  N.  H.  76 ;  demning  may  occupy  the  land,  the 
Cookv.  South  Park  Com'rs,  61  IlL  former  is  entitled  to  interest  from 
115;  Commonwealth  v.  Boston,  etc.  the  time  compensation  was  due  him, 
R,  8  Cush.  25 ;  Chicago  v.  Palmer,  98  the  damages  given  being  increased 
111.  125 ;  Reed  v.  Hanover  Branch  R  on  the  appeal.  Sioux  City  R  Co.  v. 
Co.,  105  Mass.  808;  Atlantic,  eta  R    Brown,  18  Neb.  817;  Hayes  v.  Chi- 
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wise.^  The  right  to  interest  will  be  affected  by  circumstances. 
If  the  owner  has  had  the  profitable  use  of  the  premises,  or 
has  received  rents  pending  the  appeal,  these  facts  should  be 
taken  into  account,  and  interest  abated  accordingly.-  So  if  the 
owner  appeals  and  is  the  sole  occupant,  interest  should  not  be 
allowed.'  But  if  the  condemning  party  also  appeals,  interest 
should  be  allowed  where  collection  is  thereby  stayed.*  But 
until  possession  is  taken  interest  is  not  allowed ;  until  then 
there  is  a  locvta  penitentia  to  those  moving  the  condemna- 
tion,* and  the  money  is  not  considered  as  detained.'  If 
[606]  the  first  assessment  is  set  aside  on  motion  of  a  railroad 
corporation,  which  has  instituted  proceedings  for  condemna- 
tion of  private  property  and  taken  possession,  it  is  competent 
for  the  jury,  in  making  a  second  assessment,  to  allow  and  in- 
clude in  their  verdict  interest  from  the  time  when  possession 
was  taken;  although  the  company  had  paid  into  court  the 
amount  of  the  damages,  and  the  sum  continued  to  be  re- 
tained by  the  court.'  The  state  is  liable  to  pay  interest  upon 
the  amount  of  a  legal  appraisement  of  damages  for  land 
taken  for  public  use  only  after  a  demand  made  by  the  party 
entitled  of  the  officers  of  the  law  charged  with  the  duty  of 
making  payment ;  ®  and  so  with  a  city  where  an  award  is  pay- 
able upon  its  confirmation.^  If  a  city  is  not  authorized  to 
institute  proceedings  for  the  ascertainment  of  the  damages 
resulting  to  property  owners  from  a  change  in  the  grade  of 
streets  the  party  claiming  compensation  cannot  recover  inter- 
est thereon  until  he  exercises  his  right  to  have  the  damages 
liquidated,  and  interest  will  be  allowed  only  from  the  time  he 

cage,  etc  By.  Ca,  64  Iowa,  758 ;  West       >  Metier    v.   EaBton,   eta  B.  Ca, 

V.  Milwaukee,  eta  R  Co.,  56  Wis.  supra, 

818;   Uniacke  v.  Chicago,  eta  By.       ^Id. 

Ca,  67  id  lOa  »  Chicago  v.  Barbian,  80  BL  4S2L 

1  Beisner  v.  Atchison  Union  Depot       «  Fisk  v.  ChesterfielcC  14  N.  IT.  84a 
Co.,  27  Kan.  882.  But  see  Beveridge  v.  West  Chicago 

2  Donnelly  v.  Brooklyn,  121  N.  Y.  Park  Com're,  100  BL  75. 

9;   Haniersly  v.  Mayor,  56  id.  588;       ?  Atlantic,  eta  B.  Ca  v.  Kobleniz, 
Hilton  V.St  Louis, 99  Mo.  199;  West    21  Ohio  St  884;  Beebe  v.  Newark^ 
V.  Milwaukee,  eta  B.  Ca,  56  Wis.  818 ;    24  N.  J.  L.  47. 
Metier  v.  Easton,  eta  B  Co.,  86  N.  J.       ^  People  v.  Canal  Com'rs,  6  DeniOr 
L.  22a  401. 

i^  Barnes  v.  Mayor,  27  Hun, 
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began  proceedings  for  that  purpose.^  But  if  the  municipality 
may  take  the  initiative  the  property  owner  is  entitled  to  in- 
terest from  the  time  the  damages  were  sustained.^ 

§  337.  Interest  on  taxes.  Taxes  do  not  draw  interest  as 
contracts  or  as  damages  except  by  force  of  a  statute.'  A 
county  is  not  liable  to  the  state  for  interest  on  taxes  by  way 
of  damages.^  If  taxes  are  illegally  demanded  and  paid  under 
protest  interest  may  be  recovered.*  Under  the  Michigan  law 
concerning  the  taxation  of  railroads,  though  the  reports  of 
a  company  to  the  auditor-general  correctly  show  its  gross 
earnings,  interest  is  not  demandable  for  delay  in  paying 
the  amount  thereby  appearing  to  be  due  until  that  officer 
acts  upon  the  reports  and  notifies  the  company .**  An  assess- 
ment made  for  public  improvements  does  not  carry  interest 
unless  it  is  so  expressed  in  the  statute.^ 

§  338.  Infants  liable  for.  It  was  the  conviction  of  Lord 
EUenborough  that  an  infant  could  not  give  security  for  a 
debt,  and  that  his  bond  conditioned  for  the  payment  of  the 
principal  sum  and  interest  was  clearly  prejudicial.^  Following 
this  view  it  was  held  in  Vermont  that  interest  could  not  be 
allowed  on  an  account  against  a  minor,^  but  this  position  was 
soon  receded  from  on  the  ground  that  any  general  rule  ex- 
empting infants  from  interest  would  be  unjust." 

§  339.  Allowed  on  sams  due  for  rent.  Interest  is  allow- 
able in  personal  actions  for  the  recovery  of  specific  sums 
agreed  to  be  paid  for  rent  after  the  same  become  due  and  in 
arrears  on  the  principles  that  apply  to  other  debts  after  it  be- 
comes the  debtor's  duty  to  pay."    In  New  York  it  is  settled 

1  Tyson  v.  MUwaukee,  60  Wis.  7a  »Atwell  v.  Zeluflf,  26  Mich.    118; 

s  Cincinnati  v.  Whetstone,  24  N.  £.  Shaw  v.  Becket,  7  Gush.  443 ;  Gal- 
Hep.  409 :  47  Ohio  Si  196.  veston  Ca  v.  Galveston  Gas  Ca,  72 

*  Camden  v.  Allen,  26  N.  J.  K  898 ;  Texas,  609. 

Shaw  V.  Peckett,  26  Vt  482;  Dan-  «Lake  Shore,  etc.  By.  v.  Pciople,  46 

forth  V.  WilUams,  9  Mass.  324 ;  Has-  Mich.  19a 

kell  V.  Bartlett»  84  CaL  281 ;  Himmel-  ^Road  Com'rs  v.  Hudson,  46  N.  J. 

man    v.    Oliver,    id.  246 ;   Perry  v.  I*  173 ;  Brennert  v.  Farrier,  47  id.  76. 

Washburn,  20  Cal.  818,  860 ;  Perry  « Fisher  v.  Mowbray,  8  East.  880 ; 

Ca  V.  Selma,  etc.  R  Ca,  66  Ala.  891 ;  Baylis  v.  Dinely,  8  M.  &  a  477. 

Louisville>  ete.  R  Ca  v.    Common-  »Taft  v.  Pike,  14  Vt  406. 

wealth,    89   Ky.    681 ;    Ormsby    v.  lo  Bradley  v.  Pratt,  23  Vt  87a 

Louisville,  79  Ky.  202*  » Vandevoort  v.  Gould.  86  N.  Y. 

« State  V.  Multnomah  Ca,  18  Ore.  689 ;  Hack  v.  Norris,  46  Mich.  687 ; 

287.  Heissler  v.  Stose,  181  111.  893 ;  Pear- 
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[607]  that  when  the  rent  is  payable  in  specified  kinds  of 
property  which  the  tenant  has  failed  to  deliver,  interest  is  re- 
coverable on  the  value  of  the  rent  from  the  time  it  became 

son  V.  Sanderson,  128  id.  88  (appraise-  verbal  contracts.  The  contract  being 
ment  of  improvements  made  under  valid  the  breach  is  as  injurious  to  the 
terms  of  a  lease ;  interest  allowed  creditor  in  the  one  case  as  in  the 
from  time  appraisement  made) ;  El-  other,  and  the  exact  character  of  the 
kin  V.  Moore,  6  R  Mon.  463 ;  Honore  act  or  duty  to  be  performed  as  folly 
V.  Murray,  8  Dana,  31 ;  V^aUcer  v.  ascertained  in  the  one  case  as  the 
Hadduck,  14  UL  899 ;  Buck  v.  Fisher,  other,  and  the  consequences  of  the 
4  Whart  516 ;  Ten  Eyck  v.  Hough-  default  should  therefore  be  the  same, 
taling,  13  How.  Pr.  538 ;  Obermeyer  There  would  seem  to  be  but  one  ex- 
V.  Nichols,  6  Bin.  159 ;  Cook  v.  Farin-  oeption  to  this  rule,  and  that  is  where 
holt,  8  Ala.  384 ;  Naglee  v.  Ingersoll,  interest  becomes  due  on  a  principal 
7  Pa.  St  185 ;  Clark  v.  Barlow,  4  sum  on  a  day  certain ;  yet  interest 
John&  183 ;  Dennison  v.  Lee,  6  Gill  on  the  interest  so  in  arrears  is  not  re- 
ft J.  888;  West  Chicago  A.  W.  v.  coverable.  This  exception  is  founded 
Sheer,  8  III  App.  867.  on  the  statute  which  prohibits  the 

In  Jackson  v.  Wood,  24  Wend.  448,  taking  of  more  than  a  certain  rate  of 

it  was  held  that  in  ascertaining  the  interest  for  the  use  or  loan  of  money; 

mesne  profits  or  the  rents  of  premises  and  imtil  the  interest  in  arrears  is 

situate  in   New  York  city,  interest  severed  from  the  principal  sum  by 

may  be  computed  upon  rents  from  the  agreement  of  the  parties  it  has 

the  expiration  of  the  quarter  days  been  held  that  it  cannot  be  treated 

when  payabla  as  a  new  loan.  Arrears  of  rent^  how- 

In  Stockton's  AdmV  v.  Guthrie,  5  ever,  have  no  analogy  to  arrears  of 
Harr.  (Del.)  304,  it  was  held  that  in-  interest^  and  fall  neidier  within  the 
terest  is  recoverable  for  arrears  of  words  or  intent  of  the  statute.  In 
rent  payable  in  money  on  a  day  cer-  the  case  of  lands,  whether  the  fee  or 
tain,  tliough  the  letting  be  by  parol  a  life  estate  be  parted  with,  there  can 
from  year  to  year.  Bayaixl,  J. :  "  It  is  be  in  reason  no  difference  in  the 
sufficient  to  determine  that  in  this  right  to  interest  on  the  sum  payable 
state,  whenever  a  sum  certain  is  for  the  estate  acquired  by  the  vendee 
payable  by  contract  on  a  day  cer-  or  tenant;  provided  it  is  payable  in 
tain,  interest  is  recoverable  of  right  money  on  a  day  certain,  and  no 
against  the  party  in  default ;  and  this  question  could  be  made  as  to  the 
whether  the  contract  be  under  seal  right  of  the  vendor  to  recover  inter- 
in  writing  or  merely  verbal  The  est  on  the  unpaid  purchase-money  of 
interest  is  allowed  as  a  legal  inci-  land  sold  in  fee  from  the  time  it  be- 
dent  to  the  principal  sum  existing  came  payable,  whether  there  was  an 
from  the  default  in  the  non-perform-  express  stipulation  for  the  payment 
ance  of  his  contract  by  the  debtor,  of  interest  or  not  Nor  can  any  dif- 
whenever  there  is  a  certainty  in  ference  or  distinction  as  to  the  right 
the  sum  to  be  paid  and  the  time  to  interest  arise  from  the  fact  that 
of  payment ;  nor  can  any  sufficient  no  greater  estate  at  law  in  lands  can, 
reason  be  given  for  a  distinction  in  Delaware,  be  granted  than  for  one 
in  the  allowance  of  interest  be-  year  except  by  deed ;  for  the  estate 
tween  contracts  for  the  payment  of  acquired  by  the  tenant  from  year  to 
money  under  seal  or  in  writing  and  year,  holding  under  a  verbal  con- 
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payable.^  When,  however,  the  landlord  seeks  his  remedy  for 
rent  by  distress  or  by  re-entry  to  hold  until  the  arrears  are 
paid,  this  remedy  does  not  extend  to  the  interest.^  A  lessee 
who  is  ejected  is  entitled  to  interest  on  the  fair  value  of  the 
leased  premises  to  him.' 

§  340.  Interest  on  damages  for  infk*lngbig  patents.  ^^  The 
general  rule  is  that  interest  should  be  allowed  on  royalties 
from  the  time  those  royalties  ought  to  have  been  paid,  in  all 
cases  where  a  royalty  is  the  measure  of  the  complainant's 
damages;  the  theory  in  such  cases  being  that  damages  are 
liquidated  at  such  time  as  the  royalty  would  have  been  due  if 
the  defendant  had  elected  to  purchase  instead  of  to  infringe 
the  right  to  the  use  of  the  invention  in  suit,  but  that  no  inter- 
est is  due  on  damages  measured  otherwise  than  by  a  royalty 
because  such  damages  are  unliquidated  until  they  are  ascer- 
tained by  an  action.^  But  the  latter  part  of  this  rule  is  sub- 
ject to  exceptions,  and  in  equity  the  allowance  of  interest 
appears  to  have  been  left  largely  to  the  discretion  of  the 
court."*  The  profits  allowed  in  equity  for  the  injury  that  a 
patentee  has  sustained  by  the  infringement  of  his  patent  are 

ti-act,  for  a  sum  certain,  is  just  as  Van  Rensselaer  v.  Plainer,  1  John& 

valid  as  that  acquired  by  the  lessee  276 ;  Dowe  v.  Adams,  5  Munf.  21. 

for  a  term  of  years,  or  a  vendee  in  ^  Lush  v.  Druse,  4  Wend.  818;  Van 

fee  imder  a  demise  or  conveyance  by  Rensselaer   v.  Jones,  2  Barb.  648 

deed.    The  tenant  equally  with  the  Livingston  v.  Miller,   11   N.  Y.  80 

lessee  for  years,  or  the  vendee,  ac-  Van  Rensselaer  v.  Jewett,  2  id.  185 

quires  the  estate  for  which  he  is  to  S.  C,  5  Denio,  185 ;  Vaughan  v.  Howe, 

pay  by  a  contract  ascertaining  and  20  Wis.  523 ;  Gammon  v.  Abrams,  58 

fixing  the  sum  to  be  paid,  and  the  id.  82a 

day  of  payment^  and  in  default  of  >  Lansing  v.  Rattoone,  6  John&  42 

payment  interest  should  equally  fol-  LongueU   v.    Ridinger,   1  Gill,    57 

low  as  of  right  in  either  casa    It  Banttoon    v.    Smith,    2    Bin.    146 

may  be  observed  that  the  allowance  Dougherty's  Estate,  9  W.  &  S.  189 

of  interest  is,  in  general,  a  rule  of  Gaskins  v.  Gaskins,  17  S.  &  R.  890. 

practice  (In  re  Badger,  2  Bam.  &  >  Hodgkins  v.  Price,  141  Mass.  162^ 

Aid.  691,  and  Windle  v.  Andrews,  id.  *  Walker  Pat,  §  571 ;  Truck  Co.  v. 

696) ;  and  in  this  state  the  practice  of  Railroad  Ca,  2  Fed.  Rep.  681 ;  Mowry 

allowing  interest  on  arrears  of  rent  v.  Whitney,  14  Wall  65a 

has  been  uniform  and  settled."    But  *  Creamer  v.  Bowers,  85  Fed.  Rep. 

see  Breckenridge  v.  Brooks,  2  A.  K.  206,  per  Wales,  J. 

Marsh.  885 ;  Cooke  v.  Wise,  2  Hen.  It  was  held  in  Graham  v.  Piano 

&  M.  468 ;   Skipweth  v.  Qinch,  2  Manuf.  Ca,  85  Fed.  Rep.  597,  that  the 

Call,  258 ;  Graham  v.  Woodson,  id.  allowance  by  a  court  of  a  named  sum 

249;  Kyle  v.  Roberts,  6  Leigh,  495;  for  each  machine  manufactured,  as 
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unliquidated,  and  as  a  general  rule,  and  in  the  absence  of 
special  circumstances,  do  not  bear  interest  until  after  their 
amount  has  been  judicially  ascertained.^ 

§  341.  Bight  to  Interest  as  affected  by  the  marital  rela- 
tion. Wherever  the  wife  has  a  separate  estate  which  she 
permits  her  husband  to  use,  they  living  together  and  enjoying 
the  benefits  of  it,  and  there  is  no  stipulation  that  interest 
shall  be  paid  by  him  for  the  use  of  it,  it  will  be  presumed,  in  * 
the  absence  of  any  circumstances  showing  a  contrary  under- 
standing, that  the  husband  is  not  liable  to  account  for  or  pay 
interest  thereon.^  The  fact  that  he  is  the  trustee  of  his  wife's 
estate  does  not  affect  the  legal  presumption.'  But  if,  from 
the  mode  of  dealing  between  them,  there  are  any  circum- 
stances from  which  it  may  reasonably  be  inferred  that  the  ^ 
intention  was  to  charge  interest,  the  husband  will  be  liable 
for  it.* 

< 

§  342.  Interest  as  between  partners.  The  right  to  inter- 
est on  partnership  accounts  and  dealings,  in  the  absence  of 
agreement  to  pay  it,  may  depend  upon  the  practice  of  each 
particular  firm  or  on  the  custom  of  the  trade  in  which  it  is  en- 
gaged.^ In  the  absence  of  both  of  these  or  an  express  agree- 
ment the  rule  is  that  interest  cannot  be  recovered  on  capital 
paid  in.^  If  no  demand  has  been  made  on  a  partner  who  has 
failed  to  furnish  the  amount  due  under  his  agreement  as  capi- 
tal and  the  business  has  not  required  it,  interest  is  not  recov- 

damages  for  the  infringement  of  a  98 ;   Logan  v.  Hall,  19  Iowa,  491 ; 
patent,  the  sum  not  resting  on  the  HamiU's  Appeal,  88  Pa.  St  d8dw 
basis  of  a  customary  charge,  does  not  >  Lishey  v.  Lishey,  supra;  Gaton  v. 
establish  a  fixed  royalty  which  may  Rideout  1  Macn.  &  G.  599. 
be  made  the  basis  to  calculate  interest  ^  Roach  v.  Bennett,  suptrtg^ 
upon  in  favor  of  the  patentee  in  a  ^  Morris  v.  Allen,  14  N.  J.  Gq.  44 ; 
subsequent  suit  for  another  infringe-  Miller  r,  Craig,  6  Beav.  48a 
ment,  damages  in  which  were  recov-  ^  Tirrell  v.  Jones,  39  CaL  655 ;  Day 
ered  at  the  same  rate,  the  patentee  v.  Lockwood,  24  Conn.  185, 198 ;  San- 
having  in  a  third  suit  contended  for  ford  v.  Barney,  50  Hun,  108;  Tutt  v. 
a  larger  measure  of  damages.    See  Land,  50  Ga.  850;  Desha  v.  Smith,  20 
vol.  8,  ch.  21.  Ala.  747.   Compare  Reynolds  v.  Mar- 

1  Tilghman  v.  Proctor,  125  U.  8.  dis,  17  id.  82. 

186, 160.  Monthly  balances  in   partnership 

2  Lishey  v.  Lishey,  2  Tenn.  Ch.  5 ;  transactions  do  not  fairly  represent 
S.  C,  6  Lea,  418 ;  Powell  v.  Hankey,  new  principal,  and  interest  on  them 
2  P.  Wms.  82 ;  Ridout  v.  Lewis,  1  is  not  compoundable.  WeUs  t.  Bab- 
Atk.  269;  Roach  v.  Bennett,  24  Miss,  cock,  56  Mich.  276l 
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'  erable  on  the  deficiency  on  a  final  accounting.^  An  advance 
by  a  partner  to  the  firm  is  not  treated  in  England  as  an  in- 
crease of  his  capital,  but  rather  as  a  loan  on  which  inter- 
est ought  to  be  paid,  and  by  usage  it  is  payable  on  money 
hona  fide  advanced  and  used  for  partnership  purposes,  the 
advance  being  made  with  the  knowledge  of  the  other  part- 
ners.^ But  in  the  absence  of  usage  or  contract  interest  is 
not  allowed  on  advances.'  The  rule  which  applies  to  unliq- 
uidated demands  governs  in  the  case  of  partnership  accounts ; 
and  ordinarily  interest  will  not  be  allowed  on  the  latter 
until  a  balance  has  been  struck;^  if  there  has  been  no  un- 
reasonable delay  in  arriving  at  a  settlement.'  And  if  there  is 
uncertainty  as  to  the  state  of  the  accounts  interest  will  not 
be  allowed  anterior  to  the  institution  of  the  action.".  Interest 
has  been  allowed  where  a  partner  had  withdrawn  largely 
more  than  he  was  entitled  to  do  from  the  firm  treasury  and 
used  the  money  for  personal  purposes,  harm  resulting  to  the 
other  partners;  ^  where  a  partner,  after  the  dissolution  of  the 
firm,  had  retained  money  due  his  copartners.®  Where  by 
mistake  a  sum  largely  in  excess  of  that  due  had  been  paid  a 
partner  as  his  share  of  the  firm  profits,  interest  was  allowed 
from  the  time  the  money  was  received.' 

§  343.  Interest  on  stockholders'  statutory  liability.  The 
liability  of  the  stockholders  of  an  insolvent  national  bank 
under  the  federal  statutes  is  for  the  contracts,  debts  and  en- 
gagements of  the  bank  to  its  creditors.    Hence  the  former 

1  Qark  v.  Warden,  10  Nelx  87.  The  *  Oilman  v.  Vaughan,  44  Wis.  646 ; 

contrary  is  assumed,  without  discus-  Gage  v.  Parmalle,  87  HL  830 ;  McKay 

sion,  in  Krapp  v.  Aderholt,  42  Kan.  247.  v.  Overton,  65  Texas,  82 ;  Sweeney  v. 

« 1  Lindley's  Part  *890  (2d  Am.  ed.) ;  Neely,  63  Mich.  421. 

£a  parte  Chippendale,  4  De  O.,  M.  &  A  claim  for  loss  of  capital  stock 

0. 86 ;  Denton  v.  Rodie,  8  Camp.  491 ;  does  not  bear  interest  until  a  balance 

Baker  v.  Mayo,  129  Mass.  517 ;  Berry  has  been  found.    Juillard  v.  Orens' 

V.  Folkes,  60  Miss.  576.  Ez'rs,  70  Md.  465. 

>  Godfrey  v.  White,  48  Mich.  171 ;  »  Brownell  v.  Steere,  128  Bl.  209. 

Sweeney  v.  Neely,  53  id.  421 ;  Pren-  «  Carroll  v.  Little,  78  Wis.  5a 

tioe  V.  Elliott,  72  Ga.  154.  ?  Masonic  Savings  Bank  v.  Bangs' 

A  partner  cannot  claim  interest  on  Adra'r,  10  S.  W.  Rep.  688 ;  —  Ky.  — . 

money  in  his  possession  which  was  ^  WeNs  v.  Babcock,  56  Mich.  276. 

produced  by  the  business  of  the  firm  ^  Atherton  v.  Cochran,  9  S.  W.  Bepw 

as  an  advance  thereof  by  him.  Wells  519 ;  —  Ky.  — k 
V.  Babcock,  56  Mich.  276. 
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are  liablo  for  interest  to  the  same  extent  the  bank  would  have 
been  if  it  remained  solvent,  not,  however,  to  exceed  the  max- 
imum fixed  by  law,*  from  the  time  the  comptroller  of  the  cur- 
rency makes  his  order  determining  their  liability,*  and  in  the 
case  of  book  accounts  in  favor  of  depositors,  from  the  time  of 
the  suspension  of  the  bank.'  In  Illinois,  South  Carolina  and 
Maine  stockholders  are  not  liable  for  interest  on  the  amount 
for  which  they  are  responsible  to  the  creditors  of  the  corpo- 
ration under  the  statutes.*  In  New  York  and  Ohio  such  liar 
bility  exists  from  the  time  suit  was  begun.*  In  WisconsiUj 
Michigan,  Missouri  and  Kansas  stockholders  are  liable  for  in- 
terest on  judgments  against  corporations.® 
[608]  §  344.  Allowed  on  annuities  and  legacies.  Annui- 
ties, except  those  which  are  testamentary,  are  not  very  com- 
mon in  this  country.  In  England  they  do  not  bear  interest;^ 
nor  do  liquidated  demands  generally  after  default,  except  on 
commercial  securities.®  But  on  the  principles  which  govern 
on  this  side  of  the  Atlantic,  after  a  sum  is  due  (which  is  not 
interest)  and  ought  to  be  paid,  it  bears  interest.®  There  is  no 
reason  why  an  annuity  should  be  an  exception.'®  Where  a 
debt  is  payable  by  instalments,  each  instalment  will  bear  in- 
terest after  it  is  due."  The. rule  as  to  legacies  is  that  they 
bear  interest  after  they  are  payable,  which  is  usually,  by  legal 

1  Richmond  v.  Irons,  121  U.  a  26,  Gex  &  J.  41 ;  Booth  v.  Coulton,  I*  R 

64.  5  Ch.  684;  Blogg  v.  Johnson,  L.  R  ^ 

^Casey  V.  Galli,04U.  a678.  Ch.  225.    See  Buson  v.  EUiott,  iDe^- 

>  Richmond  v.  Irons,  supra.  Oh.  868. 

*  Monger  v.  Jacobson,  99  El.  849;       »Higgins  v.  Sargent,  2  R  &  C  84a 
Sackett's  Harbor  Bank  v.  Blake,  8       « Dobbins  v.  Higgins,  78  111.  440. 
Rich.  Eq.  225 ;  Cole  v.  Butler,  48  Me.        It  may  be  claimed  on   mostibly 

401.  wages  on  each  sum  as  it  becomes 

« Handy  v.  Draper,  89  N.  Y.  884 ;  dua    Butler  v.  Kirby,  53  Wis.  %^ 
Burr  V.  Wilcox,  22  id.  551;  Mason  v.       lOBrotzman's  Appeal,  188  P^  St 

Alexander,  44  Ohio  St  818.  foUowing  47a 

Wehrman  v.  Reakirt^  1  Cin.  Super.  Ct        "  Where  the  bequest  is  of  a»3  *^' 

280.    See  Wheeler  v.  Millar,  90  N.  Y.  nuity,  in  the  absence  of  any  dir^^tioa 

858.  to  the  contrary,  the  annuity  will  ^"*" 

>  Cleveland  v.  Bumham,  64  Wis.  mence  from  the  death  of  the  tes'C^^''* 
847 ;  Grand  Rapids  Savings  Bank  v.  and  the  first  payment  become  d'<i®  ^^ 
Warren,  52  Mich.  557;  Shickle  v.  the  end  of  the  first  year  from  that 
Watts,  94  Ma  410 ;  Grund  v.  Tucker,  event"  Welsh  v.  Brown,  48  N.  J*  ^ 
5  Kan.  70.  87. 

7  Earl  of  Mansfield  v.  Ogle,  4  De      "Knettle  v.  Crouse,  6  Watts,  1^ 
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intendment,  at  the  expiration  of  one  year  from  the  testator^s 
death,^  unless  the  will  discloses  a  contrary  intention.^  A  leg- 
acy given  in  satisfaction  of  a  debt  carries  interest  from  the 
time  of  the  testator's  death.'  In  Vermont  legacies,  unless 
otherwise  controlled  by  the  will,  draw  interest  after  one  year 
from  its  probate.*  There  is  a  difference  of  opinion  concerning 
the  effect  of  a  statute  which  provides  that  if  no  time  is  fixed 
in  the  will  for  the  payment  of  legacies  the  executor  or  admin- 
istrator shall  have  one  year  after  its  probate  to  pay  and  sat- 
isfy them.  Some  courts  hold  or  say  that  inasmuch  as  a  legacy 
does  not  draw  interest  before  it  becomes  legally  payable,  the 
effect  of  the  statute  is  to  postpone  the  right  to  interest  for 
one  year  after  the  will  has  been  established,  no  direction  being 
given  in  it.^  The  surrogates'  courts  of  New  York  regard  the 
expressions  of  the  court  of  appeals  in  the  cases  referred  to  as 
dictay  and  hold  that  the  interest  runs  in  favor  of  a  legatee  one 
vear  after  the  death  of  the  testator.®    This  is  in  accord  with 

1  Bonham  v.  Bonham,  88  N.  J.  Eq.  oies  before  the  principal  is  properly 

419 ;  Dustan  v.  Carter,  3  Dema.  (N.  Y.)  demandable. 

149 ;  Bliss  v.  Olmstead,  id.  278 ;  Ver-  A  contingent  general  legacy  does 
net  v.  Williams,  id.  849 ;  Bartlett  v.  not  bear  interest  until  the  precedent 
Slater,  58  Conn.  103 ;  Wood  v.  Ham-  event  occura  Cannon  v.  Apperson, 
mond,  16  R  L  98 ;  Chambers'  Guard-  14  Lea  (Tenn.),  55a 
ian  V.  Chambers,  87  Ky.  144 ;  Sevear-  >  **  On  bequest  of  the  residue  of  the 
Ingham  v.  Statie,  4  Har.  &  McHen.  testator's  estate,  or  of  some  aliquot 
88 ;  Lyons  v.  Magagno's  Adm'r,  7  part  or  portion  thereof,  in  trust  to 
Oratt  877 ;  Shobes  v.  Carr,  8  Muni  pay  the  interest  or  income  to  a 
10 ;  King  v.  Diehl,  9  a  &  R.  409 ;  legatee  for  life  with  the  gift  of  the 
Pagers  Appeal,  71  Pa.  St  402 ;  Hoag-  principal  over  at  his  death,  the  in- 
land V.  Ex'r  of  Schenck,  16  N.  J.  Ia  terest  or  income  payable  to  the  ten- 
870;  Bradner  v.  Faulkner,  12  N.  Y.  ant  for  life  will  be  computed  from 
472 ;  Darden  v.  Orgain,  5  Cold.  211.  the    testator's    death."      Welsh    v. 

In  Valentine  v.  Ruste,  98  BL  685,  Brown,  48  N.  J.  K  87 ;  Marsh  v.  Tay- 

it  was  held  that  where  legacies  or  lor,  48  N.  J.  Eq.   1;  Williamson  v. 

bequests  in  a  will  are  by  their  terms  Williamson,  6  Paige,  804 ;  Levering 

to  be  paid  when  the  testator's  estate  y.    Minot,   9  Cush.   151 ;   Couch  v. 

is  settled,  the  legatees  cannot  demand  Eastman,  29  W.  Va.  784 ;  Townsend's 

the  same  until  the  happening  of  the  Appeal,  106  Pa.  St  268. 

contingency.  If  the  executors  should  >  Clark  v.  Sewell,  8  Atk.  99. 

fail  to  settle  the  estate  when  by  law  *  Bradford  Academy  v.  Grover,  55 

they  ought  to  do  so,  the  county  court  Vt  462 ;  Vermont  State  Baptist  Con- 

^an  compel  them  to  make  such  settle-  vention  v.  Ladd,  58  id.  95. 

ment  and  then  the  legacies  might  be  ^Bradner   v.  Faulkner,  12  N.  Y. 

demanded ;  and  the  legatees  will  not  864 ;  Thorn  v.  Garner,  118  id.  19& 

be  entitled  to  interest  upon  the  lega-  ^See  Matter  of  Gibson,  24  Abb.  N. 
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the  view  in  New  Jersey.^  Where  the  legacy  is  to  a  child  of 
the  testator  or  one  to  whom  he  stood  in  locoparenitSy  and  for 
whom  no  other  provision  is  made  in  the  will,  interest  thereon 
is  given  from  the  death  of  the  testator  on  the  presumption 
that  such  was  his  intention.*  The  date  from  which  and  the 
rate  at  which  a  legacy  bears  interest  is  to  be  determined  by  the 
[609]  law  of  the  testator's  domicile.'  After  a  legacy  is  due 
it  bears  interest  although  the  fund  liable  therefor  may  not 
have  come  to  the  executoc's  hands  within  that  time,  and  no^ 
withstanding  the  delay  was  occasioned  by  something  in  the 
will;*  or  the  will  was  not  probated  at  the  expiration  of  a  year 
from  the  testator's  death ;  *  or  the  executors  have  not  been 
able  to  realize  from  the  estate  because  of  unjustifiable  proceed- 
ings taken  by  the  legatees."  If  the  legacy  produces  interest 
the  legatee  is  entitled  to  it  though  the  amount  is  realized  con- 

C.  45 ;  Lawrence  v.  Embree,  8  Bradf.  It  does  not  extend  to  minor  grand- 

354;     Wallace's    Estate,    5    N.   Y.  children    nor    to    an    adult   child 

Suppl't*  31 ;  CampbeU  v.  Cowdrey,  31  (Brinkerhoflf  v.  Merselis,  24  N.  J.  L 

How.  Pr.  172;  Dustan  v.  Carter,  3  682;   Howard   v.  Francis,  80  N.  J. 

Dema.  149 ;  Carr  v.  Bennett,  id.  483,  Eq.  444) ;  unless  the  testator  stood  in 

457.  loco  parentis    to    the   grandchild. 

1  Davison  v.  Rake,  46  N.  J.  Eq.  767.  Marsh  v.  Taylor,  43  N.  J.  Eq.  1.    The 

•^  Keating  v.  Bruns,  3  Dema.  (N.  Y.)  fact  that  an  infant  legatee  bas  ex- 

1238;  Brown  v.  Knapp,  79  N.  Y.  186;  traneous  means  of  support  does  not 

ThoiTi  V.  Garner,  42  Hun,  507 ;  Flinn  affect  its  right  to  interest  from  the 

V.  Flinn,  4  Del.  Ch,  44;  King  v.  Tal-  testator's  death.    Neder  v.  Zimmer, 

hot,  50  Barb.  453 ;  Martin  v.  Martin,  6  Dema.  (N.  Y.)  180. 

6  Watts,  67;  Magoffin  v.    Patton,  4  3  Welch  v.  Adams,  9  I*  R  A  244; 

Kawle,  118;  Heath  v.  Perry,  3  Atk.  152  Mas&  74 ;  Graveley  v.  Graveley,  25 

101 ;  Harvey  v.  Harvey,  2  P.  Wms.  a  C.  1. 

21;  Green  v.  Belchin,  1    Atk.  506.  *  Davis  v.  Rake^  44  N.  J.  Eq.  506; 

See  Cooke  v.  Meeker,  42  Barb.  588;  Kent  v.  Dunham,    106   Mass-  586; 

Incledon  v.  Northcote,  3  Atk.  438;  Huston's    Appeal,    9    Watts,    472; 

Hearle  v.  Greenbank,  id.  716 ;  Cole-  Hoagland  v.  Ex'rs  of  Schencl^y  16  N. 

man   v.  Seymour,   1  Ves.  Sr.  210;  J.  L.  870 ;  Martin  v.  Martin,  6  "Watts, 

Beckford  v.  Tobin,  id.  308;  Carey  v.  67;   Addams  v.  Heffeman,  9  id.  629. 

Askew,  2  Bm  Ch.  5a  See  Turrentine  v.  Perkins,  4^  Ala. 

Where  a  sum  is  left  in  trust,  with  631 ;  Magoffin  v.  Patton,  4  ^wle, 

direction  that  the  interest  and   in-  113;  Brownlee  v.  Steel^sEz'rs,  "Walk. 

come  be  applied  to  the  use  of  a  per-  (Miss.)  179. 

son,  such  person  is  entitled  to  inter-  *Ogden  v.  Pattee,    149  MblBB.  82; 

est  from  the  death  of  the  testator.  Lawrence  v.  Embree^  8  Bradf.  (N.  Y.^ 

Cooke  V.  Meeker,  36  N.  Y.  15.  364. 

Tlie  rule  is  not  limited  to  infant  ^Kent  v.  Dunham,  106  Mas^  586. 
children.    Thome  v.  Gamer,  supra. 
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trary  to  the  testator's  direction.^  The  interest  is  payable  at  the 
legal  rate  though  it  is  in  excess  of  that  produced  by  the  fund.* 
If  a  legacy  consists  of  sums  directed  to  be  paid  annually  it 
seems  that  interest  on  arrears  is  not  allowed,  unless  under 
special  circumstances.'  A  testamentary  annuity  to  the  widow- 
in  lieu  of  dower  will  be  considered  as  intended  for  support 
and  looked  upon  with  favor,  and  interest  will  be  allowed 
while  in  arrears;*  but  not  if  payable  in  agricultural  products 
at  a  particular  place,  in  the  absence  of  proof  of  a  demand  at 
that  place.*  Where,  in  execution  of  an  ante-nuptial  agreement 
that  the  wife  should  have  one-third  of  all  the  real  and  per- 
sonal property  her  husband  should  die  seized  and  possessed 
of  during  her  life  and  widowhood,  in  lieu  of  her  dower  and' 
distributive  share,  the  court  of  chancery,  with  her  consent,, 
decreed  a  sale  of  lands  of  the  deceased  husband  free  from  all 
claims  of  the  widow,  and  prescribed  as  part  of  the  terms  of 
sale  that  one-third  of  the  price  should  be  payable  on  the  ter- 
mination of  her  life  or  widowhood,  but  the  interest  thereon 
should  be  annually  paid  to  her,  it  was  considered  that  the 
same  rule  should  appl^  as  to  annuities  granted  for  mainte- 
nance, and  that  interest  should  be  allowed  on  the  arrears  of 
interest.* 

1  Whitworth  v.  Ewing,  15  Lea  made  for  her  by  wiU  in  lieu  of  dower 
(Tenn.).  595 ;  Stephenaon  v.  Harrison,  when  she  might  have  rejected  them 
3  Head  (Tenn.),  729 ;  Stroud  v.  she  cannot  claim  tlie  benefit  of  the 
Gwyer,  28  Beav.  130.  See  Dimes  v.  nile  which  regards  her  as  a  pur- 
Scott»  4  Russ.  195.  chaser  for  value,  and  must  accept 

2  Welch  .V.  Adams.  9  L.  R  A.  244:  the  interest  on  her  legacy  subject  to 
152  Mass.  74 ;  Ogden  v.  Pattee,  149  the  general  rule ;  interest  on  the  de- 
Mass.  82;  Loring  v.  Woodward,  41  f erred  interest  will  not  be  allowed. 
N.  H.  381 ;  Kent  v.  Dunham,  106  W^elch  v.  Adams,  152  Mass.  74 ;  9  JL 
Mass.  586.  R.  A.  244. 

'Grant  v.  Edwards,  92  N.  C.  447;  ephiHips  v.  WiUiams,  5  Gratt  259. 

Isenhart    v.    Brown,    2    Edw.    341;  « Turrentine  v.  Perkins,  46  Ala  631 ; 

Adams  v.  Adams,  10  Leigh,  527.  Beavers  v.  Smith,  11  id.  32:  Newman 

A  legatee  is  not  bound,  in  the  ab-  v.  Auling,  3  Atk.  579.    See  Addams 

sence  of  an  order  of  court,  to  accept  v.  Heffernan,  9  Watts,  529 ;  Reed  v. 

payment   of  his   legacy    in   instal-  Reed.  1  W.  &  S.  235 ;  Smyser  v.  Smy- 

'raents.    Welch  v.  Adams,  152  Mass.  ser,  3  id.  437;  Stewart  v.  Martin,  2 

74;  9  L.  R  A.  244.  Watts,  200;  Knettle  v.  Grouse,  6  id. 

*  Waples  V.  Waples,  1  Harr.  (Del.)  123.    See,  also.  Woodward  v.  Wood- 

394 ;  Houston  v.  Jamison,  4  id.  330.  ward,  2  Rich.  Eq.  23 ;  GilFs  Appeal, 

If  a  widow  accept  the  provisions  2  Pa.  St  221. 
Voul  — 46 
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§  345.  Interest  on  adrancements.  Because  property  or 
money  advanced  to  a  legatee  or  distributee  belongs  to  him, 
the  general  rale  is,  in  the  absence  of  anything  to  the  contrary 
in  the  will,  that  he  is  not  chargeable  with  interest  on  it  dur- 
ing the  life-time  of  the  ancestor,*  thoagh  the  amount  was  orig- 
inally an  indebtedness  to  him  and  remained  such  until  he 
made  his  will.*  In  Virginia  if  there  is  any  liability  for  inter- 
est it  does  not  arise  until  the  estate  is  ready  for  final  distribu- 
tion.' In  Pennsylvania  mterest  will  be  charged  from  one 
year  after  the  testator's  death ;  *  but  in  Tennessee  it  is  charge- 
able from  the  time  of  death,*  although  receipts  for  the  amount 
provide  for  its  computation  from  an  earlier  period.* 

§  346.  On  money  dne  on  policy  of  insurance.  An  illustra- 
tion of  the  principle  that  all  moneys  certain  in  amount  and 
time  of  payment  bear  interest  after  they  become  due  is  af- 
[610]  forded  by  the  rule  applied  in  actions  on  policies  of  in- 
surance which  contain  an  agreement  to  pay  at  a  certain  time 
after  loss.  Interest  is  allowed  after  that  time  expires  until 
payment  is  made.^  The  time  fixed  by  the  policy  may  be 
waived  by  the  conduct  of  the  insurcF^  and  the  money  become 
due  before  that  period  expires.  It  was  held  to  be  waived 
where  on  proof  of  loss  and  demand  of  payment  at  an  earlier 
day  the  insurer,  admitting  the  loss,  offered  a  less  sum  and  re- 
fused to  pay  the  full  amount.^  If  the  policy  provides  for  the 
payment  of  the  loss  after  its  adjustment  or  after  proofs  of  it 
have  been  made,  in  the  former  ca«e  there  will  be  no  liability 
for  interest  anterior  to  judicial  demand  if  reasonable  efforts 
are  made  by  the  insurer  to  effect  an  adjustment ;  *  and  so  in 
the  latter  case  if  proper  proofs  are  not  furnished."  If  the  con- 
tract contemplates  that  a  loss  is  to  be  paid  within  a  specified 

J  CabeU  v.  Puryear,  27  Gratt  902 ;  Co.,  73  N.  Y.  141 ;  Queen  Ina.  Ca  v. 

Barrett  v.  Morria,  33  id.  273;  Davis  Jefferson  loe    Co.,  64   Texas,   678; 

v.  Hughes.  86  Ya.  909.  Field   v.    Insurance   Ca    of  North 

2  Patterson's  Appeal,  128  Pa.  St  269.  America,  6  Biss.  121 ;  Knickerbocker 

>  Cases  cited  first  to  this  section.  Ins.  Ca  v.  Gould,  80  HL  388;  Fboria 

^Patterson's  Appeal,  supra.  M.  &  F.  Ins.  Ca  v.  Lewis,  18  IlL  65& 

^  Johnson  v.  Patterson,  13  Lea,  626 ;  ^  Baltimore  F.  Ins.  Ca  v.  Loney,  20 

Williams  v.  WiUiams,   15    id.  438;  Md.  20. 

Steele  v.  Frierson,  85  Tenn.  430.  •  Gettwerth  v.  Teutonia  Ins.  Co,  29 

<  Roberson  y.  Nail,  85  Tenn.  124  La.  Ann.  30. 

7  Home  Ins.  Ca  v.  Adler,  71  Ala.  ^^  Trager  v.  Louisiana  EquitaMe  L 

616 ;  Hastings  v.  Westchester  F.  Ins.  In&  Ca,  81  La.  Ann.  235. 
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time  if  the  funds  on  hand  are  sufficient,  and.  otherwise  that 
the  company  shall  make  an  assessment,  in  case  of  the  insuffi- 
ciency of  the  funds,  and  there  is  no  laches  in  making  the  assess- 
ment, interest  cannot  be  recovered.*  If  the  insurance  is  pay- 
able to  the  person  whose  life  is  insured  if  he"  survives  a  certain 
day,  interest  is  recoverable  only  from  the  time  demand  is 
made.  If  there  is  also  a  provision  in  the  policy  by  which  it  is 
payable  ninety  days  after  notice  of  the  death  of  the  insured, 
this  clause  has  no  application  to  the  first  contingency,  and  in- 
terest is  due  only  as  damages.'  The  insurer  is  not  liable  for 
interest  according  to  the  terms  of  its  policy  so  long  as  the 
person  entitled  to  receive  the  amount  due  neglects  to  clothe 
himself  with  the  legal  right  to  demand  and  receive  it.*  Where 
the  sum  sued  for  in  any  case  is  certain  and  liquidated,  it  does 
not  cease  to  be  such  for  the  purpose  of  the  allowance  of  inter- 
est, though  the  jury  make  an  arbitrary  deduction  therefrom.* 
§  347.  Not  allowed  on  unliquidated  demands.  It  is  a  gen- 
eral principle  that  interest  is  not  allowed  on  unliquidated 
damages  or  demands.  The  term  unliquidated  applies  to  the 
damages  recoverable  for  assault  and  battery  or  slander,  and 
also  to  those  recoverable  on  a  quantum  meruit  for  goods  sold 
and  delivered,  or  services  rendered.  Interest  is  denied  when 
the  demand  is  unliquidated,  for  the  reason  that  the  person 
liable  does  not  know  what  sum  he  owed,  and  therefore  cannot 
be  in  default  for  not  paying.  Those  damages  which  are  wholly 
at  large,  depending  on  no  legal  standard,  and  which  are  re- 
ferred to  the  discretion  of  a  jury,  can  never  be  made  certain 
except  by  accord  or  verdict.  There  can  be  no  default  in  re- 
spect to  their  payment,  and  they  are  never  enhanced  by  in- 
terest.* But  demands  based  upon  market  values  susceptible 
of  easy  proof,  though  unliquidated  until  the  particular  subject 
of  the  demand  has  been  made  definite  and  certain  by  agree- 
ment or  proof,  are  not  so  uncertain  that  no  default  can  be 
predicated  of  a^y  delay  in  making  payment.    A  demand  is 

1  Commonwealth  v.  Massachusetts  ing  Crossley  v.  City  of  Glaagow  I^ 
Hut  F.  Ins.  Ca,  119  Mass.  45.  Ass.  Ca,  4  id.  421. 

2  Pierce  v.  Charter  Oak  K  Ina  Ca,       <  Martin  v.  Silliman,  68  N.  Y.  616. 
188  Mass.  151.  &  Coubum  t.  Muskegon  Booming 

s  Webster  v.  British  Empire  Mut    Ca,  72  Mich.  184 ;  Mansfield  v.  New 
L.  Asa  Ca,  15  Ch.  Div.  169,  overrul-    York  C.  &  H.  R  R  Ca,  114  N.  Y. 
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unliquidated  if  one  party  alone  cannot  make  it  certain.^  — 
ivhen  it  cannot  be  made  certain  bv  mere  calculation:  but  the 
allowance  of  interest  as  damages  is  not  dependent  on  this 
rigid  test. 

[611]  In  a  leading  New  York  case,  decided  in  1849,  suit  was 
brought  for  the  value  of  rent  long  in  arrear,  payable  in  serv- 
ices and  specific  articles:  "eighteen  bushels  of  wheat,  four 
fat  hens,  and  one  day's  service  with  carriage  and  horses," 
were  payable  yearly  as  rent.  It  was  an  unliquidated  demand, 
not  payable  in  money,  nor  was  a  specified  sura  to  be  paid  in 
any  other  way.  But  the  time  of  payment  was  certain,  and 
therefore  the  claim  of  interest  clearly  raised  the  question 
whether  the  uncertaintv  of  amount  alone  relieved  the  lessee 
from  liability  for  interest  on  the  value,  he  having  made  de- 
fault in  paying  in  the  particular  mode  provided  for.  Bronson, 
J.,  delivered  the  opinion  in  favor  of  such  liability.  He  said: 
"It  was  decided  in  1806,  without  assigning  any  reason  for 
the  judgment,  that  interest  was  not  recoverable  in  such  a 
case.*  But  since  that  time  the  supreme  court  has  deliberately 
held,  on  three  several  occasions,  including  the  present  one, 
that  interest  is  recoverable  in  such  a  case.'  The  principle  to 
be  extracted  from  these  decisions  may  be  stated  as  follows: 
"Whenever  a  debtor  is  in  default  for  not  paying  money,  deliv- 
ering property,  or  rendering  services  in  pursuance  of  his  con- 
tract, justice  requires  that  he  should  indemnify  the  creditor 
for  the  wrong  which  he  has  done  him ;  and  a  just  indemnity, 
though  it  may  sometimes  be  more,  can  never  be  less  than  the 
specified  amount  •  of  money,  or  the  value  of  the  property  or 
services  at  the  time  they  should  have  been  paid  or  rendered, 
with  interest  from  the  time  of  the  default  until  the  obligation 
is  discharged.  And  if  the  creditor  is  obliged- to  resort  to  the 
courts  for  redress,  he  ought  in  all  cases  to  recover  interest,  in 
addition  to  the  debt,  by  way  of  damages.  It  is  true  that  on 
an  agreement  like  the  one  under  consideration  the  amount  of 
the  debt  can  only  be  ascertained  by  an  inquiry  concerning 
the  value  of  the  property  and  services.    But  the  value  can  be 

»  Clark  V.  Dutton,  69  III.  531 ;  Rob-        »  Lush  v.  Druse,  4  Wend.  3ia ;  Van 
orta  V.  Prior,  20  Ga.  501.  Rensselaer  v.  Jones,  2  Barb.  64a 

*Van    Rensselaer    v.    Plainer,    1 
Johns.  27a 
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ascertained ;  and  when  that  has  been  done  the  creditor,  as  a 
question  of  principle,  is  just  as  plainly  entitled  to  interest 
after  the  default  as  he  would  be  if  the  like  sum  had  been  pay- 
able in  money.  The  English  courts  do  not  allow  interest  in 
such  cases;  and  I  feel  some  difficulty  in  saying  that  it  can  be 
allowed  here  without  the  aid  of  an  act  of  the  legislature  [612] 
to  authorize  it.  But  the  courts  in  this  and  other  states  have 
for  many  years  been  tending  to  the  conclusion,  which  we  have 
finally  reached,  that  a  man  who  breaks  his  contract  to  pay  a 
debt,  whether  the  payment  was  to  be  made  in  money  or  in 
anything  else,  shall  indemnify  the  creditor  so  far  as  that  can 
be  done  by  adding  interest  to  the  amount  of  damage  which 
was  sustained  on  the  day  of  the  breach.  The  rule  is  just  in 
itself;  and  as  it  is  now  nearly  nineteen  years  since  the  point 
Avas  decided  in  favor  of  the  creditor  and  eight  out  of  the  nine 
judges  of  the  supreme  court  have,  at  different  times,  concurred 
in  that  opinion,  we  think  the  question  should  be  regarded  as 
settled.''  ^  The  doctrine  of  this  case  has  been  adhered  to  in 
that  state  and  often  re-affirmed.^  In  other  states  there  is  a 
tendency  at  least  to  the  same  doctrine,  and  to  some  extent  it 
is  adopted.' 

§  348.  Same  subject.  The  question  is  the  same,  of  course, 
so  far  as  the  uncertainty  of  amount  affects  it,  when  the  demand 
is  for  services  rendered,  or  for  property  sold  and  delivered. 
Such  a  case  was  decided  in  New  York  in  1867.  The  referee 
found  that  the  defendant  was  indebted  to  the  plaintiff's  as- 
signor, on  a  certain  date,  in  a  specified  sum.  The  case  shows 
that  the  indebtedness  was  for  professional  services.  But  the 
court  remark:  "It  is  not  our  province  and  we  are  not  called 
upon  to  examine  the  evidence  to  ascertain  how  this  indebted- 

1  Van  Rensselaer  v.  Jewett,  2  N.  Y.  ler,  13  id.  40 ;  McMahon  v.  New  York 
135.  In  McMahon  v.  New  T?  ork  &  E,  &  E.  R  Ckx,  20  id.  468 ;  McC:k>llum  v. 
RCa,  20  id.  463,  it  is  said  of  this  Seward,  62  id.  816 ;  Pipperly  v.  Stew- 
case  that  the  court  went  as  far  as  art,  50  Barb.  62 ;  Church  v.  Kidd,  6 
it  was  reasonable  to  ga    See  Mans-  Hun,  475.  |^ 

field  V.  New  York  C.  &  H.  R.  R.  Ca,  »Bartee  v.  Andrews,  1ft  Ga.  407 ; 

114  id.  881.  Yaughan  v.  Howe,  20  Wis.  623 ;  6am- 

2  Adams  V.  Fort  Plain  Bank,  86  mon  v.  Abrams,  53  id.  828 ;  Ryan  v. 
N.  Y.  255 ;  McCormick  v.  Pennsyl-  Baldrick,  3  McCord,  •Sftt;  Driggers  v. 
▼ania  C.  R  Co.,  49  id.  803 ;  Mygatt  Bell,  94  III  22a          ^^ 

T.  Wilcox,  45  id.  406 ;  Dana  v.  Fied* 
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ness  arose.  It  is  found  as  a  fact  that  such  indebtedness  spe- 
cifically existed  in  a  certain  ascertained  amount,  and  conse- 
quently it  became  presently  due  and  payable,  and  an  action 
could  then  have  been  maintained  for  its  recovery,  and  it 
follows  that  interest  was  recoverable  on  the  amount  from  the 
ddiy  the  same  became  due."  *  Where  the  rule  of  damages  is 
[613]  the  diflference  between  the  contract  price  and  the  market 
value,  as  in  case  of  failure  to  deliver  goods  according  to  con- 
tract, interest  is  allowed  on  that  measure  from  the  date  of  the 
breach.'  Johnson,  J.,  insisted  on  the  duty  to  pay  interest  in 
this  forcible  language:  "  The  party  is  entitled  on  the  day  of 
performance  to  the  property  agreed  to  be  delivered ;  if  it  is 
not  delivered,  the  law  gives  as  the  measure  of  compensation 
then  due  the  diflference  between  the  contract  and  market 
prices.  If  he  is  not  also  entitled  to  interest  from  that  time, 
as  a  matter  of  law,  this  contradictory  result  follows :  that 
while  an  indemnity  is  professedly  given,  the  law  adopts  such 
a  mode  of  ascertaining  its  amount  that  the  longer  a  party 
is  delayed  in  obtaining  it  the  greater  shall  its  inadequacy 
become.  It  is,  however,  conceded  to  be  law  that  in  these 
cases  the  jury  may  give  interest  by  way  of  damages  in  their 
discretion.  Now,  in  all  cases,  unless  this  be  an  exception,  the 
measure  of  damages  in  an  action  upon  a  contract  relating  to 
money  or  property  is  a  question  of  law,  and  does  not  at  all 
rest  in  the  discretion  of  the  jury.  If  the  giving  or  refusing 
interest  rests  in  discretion,  the  law,  to  be  consistent,  should 
furnish  some  legitimate  means  of  influencing  its  exercise  by 
evidence;  as  by  showing  that  the  party  in  fault  has  failed  to 
perform,  either  wilfully  or  by  mere  accident,  and  without  any 
moral  misconduct.  All  such  considerations  are  constantly 
excluded  from  a  jury ;  and  they  are  properly  told  that  in  such 
an  action  their  duty  is  to  inquire  whether  a  breach  of  the 
contract  has  happened,  not  what  motives  induced  the  breach. 
That  by  law  a  party  is  to  have  the  diflference  between  the 
contract  price  and  the  market  price,  in  order  that  he  may  be 
indemnified,  and  because  the  rule  aflfords  the  measure  of  his 
injury  when  it  occurred ;  that  he  may  not,  as  a  matter  of  law, 

1  Adams  v.  Fort  Plain  Bank,  86  N.        <  Driggers  v.  Bell,  04  HI  223 ;  Dana 
Y.  255.  V.  Fiedler,   12  N.  Y.  40 ;  Plumb  v. 

Campbell,  129  Ul.  101. 
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recover  interest  which  is  necessary  to  a  complete  indemnitj' ; 
that  nevertheless  the  jury  may,  in  their  discretion,  give  him 
a  complete  indemnity,  by  including  the  amount  of  interest  in 
their  estimate  of  his  damages;  but  that  he  may  not  give  any 
evidence  to  influence  their  discretion,  presents  a  series  of 
propositions,  some  of  which  cannot  be  law.  The  case  of  Van 
Rensselaer  v.  Jewett  *  establishes  a  principle  broad  enough 
to  include  this  case,  and  ha-s  freed  the  law  from  this  as  [614] 
well  as  other  inconsistencies  in  which  it  was  supposed  to 
have  become  involved.  The  right  to  interest  in  actions  upon 
contract  depends  not  upon  discretion,  but  upon  legal  right ;  and 
in  actions  like  the  present^  interest  is  as  much  a  part  of  the 
indemnity  to  which  the  party  is  entitled  as  the  diflference  be- 
tween the  market  value  and  the  contract  price."  ^ 

Nor  is  it  an  objection  to  the  allowance  of  interest  on  the 
contract  price  of  property  sold,  not  paid  when  due,  that  there 
is  a  dispute  between  the  parties  as  to  the  quantity  and  qual- 

« 

ity.'  In  actions  between  vendor  and  purchaser  for  failure  to 
fulfill  the  contract,  or  for  breach  of  warranty  —  where  the 
measure  of  recovery  is  the  diflference  between  market  price 
and  contract  price,  or  the  market  price  of  a  warranted  prop- 
erty and  its  actual  value  in  a  state  or  quality  inferior  to  that 
which  was  warranted, —  interest  is  to  be  added  to  the  damages 
from  the  time  of  the  breach.*  So  where  the  action  is  on  war- 
ranty of  title."  Money  is  due  immediately,  and  carries  inter- 
est from  the  date  of  the  transaction,  where  there  is  a  purchase 
of  goods  or  other  things  for  cash  on  delivery,  or  without  any 

1 3  N.  Y.  141.  Marshall  v.  Wood.  16  id.  806 ;  Mayo 

sinDanav.  Fiedler,  12  N.Y.  40. 50.  v.  Purcell,  8  Munf.   243;  Sohier  v. 

•Vaughn  v.  Howe,  20  Wi&  52a  Williams,  2  Curtis,  195.    See  Curtis 

See  Gammon  v.  Abrams,  53  Wis.  32a  v.^nerarity,  6  How.  (U.  S.)  14a 

^  Clark  V.  Dales,  20  Barb.  42;  Ham-       After  demand  made  interest  may 

ilton  V.  Ganyard,  34^  id.  204 ;  FisheU  be  recovered  for  the  breach  of  a  con- 

V.  Winans,  88  id.  228 ;  Dana  v.  Fiedler,  tract  to  deliver  goods,  the  price  and 

12  N.  Y.  40;  Badgeit  v.  Broughton,  quantity  being  agreed  upon.  Thomas 

1  Ga.  591 ;  Enders  v.  Board  Public  v.  Wells,  140  Masa  517. 
Works,  1  Gratt  372;  Blackwood  v.        » Rowland  v.  Shelton,  25  Ala.  217; 

I^man,  Harp.  148 ;  Bicknall  v.  Wa-  Goss  v.  Dysant.  31  Tex.  186 ;  Critten- 

terman,  5  R  L  43:    Merry  man    v.  den  v.  Posy,  1  Head,  311;  Eggleston 

Griddle.  4  Munf.  542 ;  McKay  v.  Lane,  v.  Macauley,  1  McCord  L.  237.     But 

5  F1&  268;  Wolfe  v.  Sharpe,  10  Rich,  see  Ancrum  v.  Slone,  2  Speers.  594. 
60;  Buford  v.  Gould,  85  Ala.  265; 
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other  time  being  agreed  on.^  If  a  sale  is  made  on  a  definite 
term  of  credit  agreed  on  or  implied  from  custom,  interest  is 
chargeable  from  the  expiration  of  that  term  of  credit.*  In 
[615]  Wisconsin  it  was  held  that  where  a  party's  right  to 
'  compensation  under  a  contract  is  doubtful,  is  contested  upon 
reasonable  grounds,  and  a  suit  is  required  to  determine  the 
amount,  interest  will  not  be  allowed  for  any  time  preceding 
such  determination.' 

§  349.  Interest  on  accounts.  On  accounts  which  were  not 
due  when  made,  nor  by  the  expiration  of  any  term  of  credit, 
interest  is  allowed  after  demand  in  pais  or  by  suit.*  A  de- 
mand made  by  rendering  the  account  informs  the  debtor 
what  is  claimed  to  be  due  from  him  and  gives  him  the  means 
of  examining  it  in  detail;  and  if  no  objection  is  made  it  be- 
comes a  stated  account  —  from  that  time  a  liquidated  debt.* 

» Wyandotte,  etc.  Gas  Co.  v.  Case  v.  Hotchkiss,  3  Keyes,  834; 
Schliefer,  23  Kan.  468 ;  Foote  v.  &  C,  3  Abb.  (N.  S.)  881 ;  1  Abb.  Ct, 
Blanchard,  6  Allen,  221 ;  Pollock  v.  of  App.  824 ;  Mygatt  v.  Wilcox,  45 
Ehle,  2  E.  D.  Smith,  541;  Salter  N.  Y.  800;  White  v.  Miller,  78  id. 
V.  Parkhurst.  2  Daly,  240;  Clark  v.  898;  Mcllvaine  v.  Wilkins,  12  N.  H. 
Dalton,  69  HI.  521 ;  Waring  v.  Henry,  474 :  Barnard  v.  Bartholomew,  22 
30  Ala-  721;  Smith  v.  Shaffer,  50  Pick.  291;  Wheeler  v.  Haskins,  41  Me. 
Md.  132;  Atlantic  Phosphate  Ca  v.  432;  Hall  v.  Huckins,  id.  574;  Goff 
Grafflin,  114  U.  a  492.  Where  there  v.  Rehoboth,  2  Cusb.  475 ;  Wood  v. 
is  a  sale  of  goods  and  the  price  is  not  Hickox,  2  Wend.  501 ;  Brainej-d  v. 
a  gross  sum  the  amount  is  liquidated  Champlain  T.  Ca,  29  Yt  154 :  Gam- 
by  the  terms  of  the  invoice  received  mel  v.  Skinner,  2  Gall.  45 ;  Van 
and  retained  by  the  vendea    Ibid.  Husan   v.  E^anouse,  13   Mich.  808 ; 

2Esterly  v.  Cole,  8  N.  Y.  502;  Ken-  Beardslee  v.  Horton,  8  id.  560;  Mc- 

nedyv.  Barnwell,  7  Rich.  124;  How-  Cullum  v.  Seward,  62   N.  Y.   816; 

ard  V.  Farley,  8  Robt  808 ;  National  Harrison  v.   Conlan,   10  Allen,  85 ; 

Lancers  v.  Lovenng,  80  N.  H.  511 ;  Adams  Exp.  Ca  v.  Milton,  11  Bush, 

Moore  v.  Patton,  2  Port  451;  Ra^-  49;    Palmer  v.  Stockwell,  9   Gray, 

mond  V.  Isham,  8  Vt  258 ;  Dickinson  287 ;  Hunt  v.  Nevers,  15  Pick.  505 ; 

V.  Gould,  2  Tyler,  82 ;  Leyde  v.  Mar-  .  Barrow  v.  Reab,  9  How.  (U.  S.)  366 ; 

tin,  16  Minn.  88 ;  Foote  v.  Blanchard,  Enders  v.  Board  of  Public  Works,  1 

6 Allen, 221  ;Wiltburger V.Randolph,  Gratt  889;  Ruckman  v.  Pitcher,  20 

Walk.  (Miss.),  20;    Wyandotte,  etc.  N.  Y.  9;  McFadden  v.  Crawford,  3d 

Gas  Ca  v.  Schliefer,  22  Kan.  468.  Cal.  662 ;  Young  v.  Dickey,  68  Ind. 

•  Ship  man  v.  State,  44  Wis.  458;  81;    Rend   v.   Boord,  75    Ind.    307; 

Tucker  v.  Grover,  60  id.  240.     See  Mareteller  v.  Crapp,  62  Ind.  859. 
Tyson  v.  Milwaukee,  50  id.  78.  *  Henderson  Cott-on  Manuf.  C^  v. 

«Ledyard  v.  Bull,  119  N.  Y.  62;  Lowell  Machine  Shops,  86  Ky.  668, 

De  Carrlcarti  v.  Blanco,  121  id.  280;  quoting  tlie  text;  Walden  v.  Sher- 

Heidenheimer  V.  Ellis,  67  Texas,  426 ;  burne,    15   Johns.  409;    Liotard    ▼. 
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If  a  bill  is  presented  and  the  debtor  admits  his  indebtedness 
for  the  items  thereof,  subject  to  modification  and  correction 
as  to  the  sum  charged,  interest  runs  from  that  time  on 
the  items  not  subsequently  objected  to,  and  on  the  others 
from  the  commencement  of  the  action.^  The  accounts  of  a 
public  officer  are  liquidated  by  being  submitted  to  the  author- 
ities who  have  power  to  pass  upon  and  approve  them.^  The 
denial  of  interest  on  accounts  rests  more  on  the  ground  that 
there  is  a  running  credit  than  because  the  demand  is  uncer- 
tain and  unliquidated.'  This  latter  objection  may  exist  in 
particular  cases;  but  accounts  are  not  ordinarily  unliquidated 
demands  in  the  sense  which  prevents  the  allowance  of  inter- 
est. A  demand  is  not  to  be  assumed  to  be  unliquidated  and 
uncertain  merely  because  it  is  in  the  form  of  an  account.  A 
running  account  implies  an  indefinite  credit,  and  a  [616] 
demand  is  necessary  to  place  the  debtor  in  default.  Interest 
is  properly  due  and  recoverable  on  accounts  when  the  items 
are  not  controverted  nor  unliquidated,  and  where  the  circum- 
stances are  such  that  the  debtor  is  in  default;  —  has  unrea- 
sonably neglected  to  make  payment.*  To  put  an  account 
upon  interest  a  demand  is  often  necessary,  but  not  on  the 
ground  of  uncertainty.  And  after  demand  or  commence- 
ment of  suit  accounts  generally  bear  interest.  The  beginning 
of  suit  is  a  form  of  demand.  Accounts  are  generally  made 
up  of  items  which  represent  money  paid  or  advanced,  goods 
sold  and  delivered  or  services  rendered  on  request.  They 
are,  severally,  demands  on  which  interest  may  be  claimed, 
though  the  price  has  not  been  fixed  by  agreement,  and  must 
be  established  by  evidence.* 

Graves,  8  Cat  326 ;  Elliott  v.  Minott,  contract  nnlees  there  has  been  an 

2  McCord,  125 ;  Beardslee  v.  Horton,  unreasonable  and  vexatious  delay  of 

8  Mich.  560 ;  Van  Husan  v.  Kanouse,  payment     West    Cliicago    Alcohol 

18  id.  308;  Underbill  v.  Gaff,  48  III  Works  v.  Sheer,  104  Dl  586. 

198 ;  Richard  v.  Parrett's  Heirs,  7  B.  i  Hand  v.  Church,  39  Hun.  803. 

Hon.  379,  888 ;  Barnard  v.  Bartholo-  >  Stem  v.  People,  102  HI  540. 

mew,  22  Pick.  291;  Mygatt  v.  WU-  »Ledyard  v.  Bull,  119  N.  Y.  62; 

cox,  46  N.  Y.  806;  Case  v.  Hitch-  Cox    v.    McLaughlin,   76    CaL    60; 

cock,  8  Keyes,  834;  Martin  v.  Silli-  Rogers  v.  Yaraell,  51  Ark.  198. 

man,  58  N.  Y.  615.    See  Davis  v.  *  See  cases  in  note  4,  ante^  p.  728 : 

Smitli,  48  Yt  52l  1   Am.  Lead.  Cas.  505 ;    Kinard  v. 

Under  the  statute  of  Illinois  inter-  Glenn,  25  a  C.  590. 

est  is  not  recoverable  on  a  verbal  ^  Id. ;  Smitli  v.  Shaffer,  50  Md.  1Q2. 
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An  account  is  no  more  uncertain  as  to  amount,  in  the  ag- 
gregate, than  are  its  constituent  items;  and  the  fact  that 
they  are  charged  in  account  can  have  no  adverse  effect  in  re- 
spect to  interest;  entering  them  in  a  book  has  even  been 
emphasized  as  though  it  were  a  circumstance  having  some 
influence  in  favor  of  interest.^  Where,  however,  the  account 
or  demand  is  for  particulars,  the  value  or  amount  of  which 
cannot  be  measured  or  ascertained  by  reference  to  market 
rates,  and  are  intrinsically  uncertain,  or  the  creditor's  demand 
of  payment  is  excessive  or  vague,  a  different  case  is  presented.* 
Where  a  plaintiff  merely  asked  the  defendant  for  his  pay  for 
labor  and  materials,  an  account  not  being  presented  and  never 
having  been  rendered,  such  request  was  not  considered  a  de- 
mand which  could  aid  any  view  of  the  case.'  But  a  demand 
of  that  kind  would  be  sufficient  where  no  information  in  re- 
spect to  the  amount  of  the  claim  need  be  imparted.* 
[617]  Where  no  such  uncertainty  appears,  and  the  subject 
of  the  account  and  the  circumstances  connected  with  it  indi- 
cate that  the  delay  has  not  been  owing  to  the  debtor's  igno- 
rance of  the  amount  he  had  to  pay,  interest  has  been  allowed 
after  a  reasonable  credit.*  Nor  will  the  want  of  a  demand  be 
any  objection  to  the  allowance  of  interest,  where  the  debtor 
has  absented  himself  from  the  state  without  calling  for  his 
account,  and  thereby  prevented  any  demand  being  made  upon 
him.  In  sugh  a  case  interest  was  held  to  be  allowable  from 
the  time  of  the  latest  transaction  or  service.*  A  demand  of 
more  than  is  due  may  well  be  treated  as  insufficient  to  put 
the  debtor  in  default;  for  it  not  only  does  not  tend  to  liqui- 
date the  claim,  but  actually  indicates  that  the  plaintiff  pre- 

1  Marsh    v.   Fraser,    37   Wis.   149.  « Mai-sh  v.  Fraser,  37  Wis.  149. 

Compare  Schmidt  v.  Limehouse,  2  The  debtor's  request  for  dela7  is 

Bailey,  276 ;  Dillon  v.  Dudley,  1  A.  K  the  legal  equivalent  of  presentment 

Marsh.  65 ;  Hunt  v.  Nevers,  15  Pick.  Babcock  v.  Hubbard,  56  Conn.  284, 

500;  Dodge  v.   Perkins,  9  id.  368;  306. 

Cannon  v.  Beggs,   1  McCord,   370 ;  ^  Garamel  v.  Skinner,  2  GalL  45. 

Scudder  v.  Morris,  1  Penn.  (N.  J.  L.)  ^  Wells  v.  Brown,  2  Penn.  (N.  J. 

»419;  Wells  v.  Aberaethy,  5  Conn.  L.)  411;  Wood  v.  Smith,  23  Vt.  706. 

222;  Breyfogle  V.  Beckley.  16  S.  &  R.  «  Graham  v.   Ex'r  of  Graham,  2 

264;  Nelson  v.  CartmePs  Adm'r,  6  Keyes,  21;  Graham  v.  Chrystal,  2 

Dana,  7 ;  Ringo  v.  Biscoe,  13  Ark.  56S.  Abb.  App.  Dec.  263. 

'^CoK.  V.  McLaughlin,  76  CaL  60, 
See  Clark  v.  Clark,  46  Conn.  58a 
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vents  both  adjastment  and  payment,  or  that  the  claim  is 
intrinsically  uncertain.* 

§  350.  Same  snbject.  Claims  sounding  in  damages,  and 
accounts  where  there  has  been  no  especial  diligence  on  the 
part  of  the  creditor,  or  long  and  vexatious  delay  on  the  part  of 
the  debtor,  in  the  absence  of  a  demand,  present  cases  where 
interest  may  not  be  recovered  as  matter  of  law,  but  may  be 
allowed  in  the  name  of  damages  by  a  jury  in  their  discretion.- 
The  important  inquiry  is  whether  the  debtor  has  done  all  tho 
law  required  of  him  in  the  particular  case.  If  he  has,  he  is 
not  liable  for  interest ;  if  he  has  not,  he  must  pay  it  as  a  [618] 
compensation  for  the  non-performance  of  his  contract.' 

The  cases  are  very  numerous  in  which  it  has  been  held  or 
declared  in  general  terms  that  interest  is  not  allowed  on  open 
running  accounts.*  But  they  were  those  where  there  had 
been  no  demand  of  payment  or  other  circumstances  to  impose 
the  immediate  duty  to  pay;  or  else  the  claim  founded  on  the 

1  Hoi^laiid  V.  Segur,   88  N.  J.  L.  McNally  v.  Shobe,  22  Iowa,  49;  Mote 

280 ;    Lusk  v.  Smitb,  21    Wis.   28 ;  v.  Chicago,  etc  B,y.  Ca,  27  Iowa,  22 ; 

Ooff  V.  Behoboth,  2  Cush.  475.  McNear  t.  McOmber,  18  Iowa,  12 ; 

3  Frazer  v.  Bigelow  Carpet  Co.,  141  Noe  v.  Hodges,  5  Humph.  108 ;  Wat- 
Mass.  126 ;  Eckert  v.  Wilson,  12  a  <fe  kinson  v.  Laughtou,  8  Johns.  218 ;  Uh- 
R  893;  Anonymous,  1  John&  815;  land  v.  Uhland,  17  a  &  R.  265;  Gra- 
Constable  t.  Colden,  2  id.  480 ;  Hagg  ham  v.  Williams,  16  a  <&  R.  257.  Sec 
V.  Augusta  In&  &  R  Ca,  Taney.  159;  Wood  v.  Smith,  23  Vt  706;  §  321. 
Wiltburger     v.     Randolph,     Walk,  ante, 

(Miss.)  20;  Huston  v.  Crutcher,  81  'Dodge  t.  Perkins,  9  Pick.  868. 
Miss.  51 ;  Willings  v.  Consequa,  Pet  This  case  is  referred  to  in  Foote  v. 
C.  C.  172 ;  Gilpins  t.  Consequa,  id.  85 ;  Blanchard,  6  Allen,  221,  as  correctly 
Dox  V.  Dey,  8  Wend.  356 ;  Stark's  stating  the  law  as  held  in  Massachu- 
AdmVv.  Price,  5  Dana,  140;  Morford  setts.  See  Evans  v.  Beck  with,  87 
V.  Ambrose,  8  J.  J.  Marsh.  688 ;  Dela  Yt  285 ;  also  Scroggs  t.  Cunning- 
ware  Ins.  Ca  V.  Delaunie,  8  Bin.  ham,  81  III.  110. 
295;  Amory  v.  McGregor,  15  Johna  *Polhemusv.  Annin,  Coxe  (N.  J. 
24:  Kilderhouae  v.  Saveland.  1  111.  L.),  176;  Tucker  v.  Ives,  6  Cow.  193: 
App.  65;  Chicago  v.  Allcock,  86  III.  Davis  v.  Walker,  18  Mich.  25;  Clem- 
884 ;  Newson  v.  Douglass,  7  Harris  ent  v.  McConnell,  14  111.  154 ;  Beards- 
&  J.  417;  Black's  Ex'r  v.  Reybold,  lee  v.  Horton,  8  Mich.  560;  Marsh  v. 
8  Harr.  (Del)  528 ;  Dotter  v.  Bennett.  Fraser,  87  Wis.  149 ;  Henry  v.  Risk,  1 
6  Rich«  295;  Feeter  v.  Heath,  11  Dall.  286 ;  Williams  v.  Craig,  id.  388 ; 
Wend.  477;  Tatum  v.  Mohr.  21  Ark.  Blaney  v.  Hendrick,  8  Wils.  205;  Do 
850 ;  Rogers  v.  West,  9  Ind.  403 ;  Bare  Haviland  v.  Bowerbank,  1  Camp.  50; 
V.  Hoffman.  79  Pa.  St  71 ;  Richmond  Smith  v.  Velie,  60  N.  Y.  100. 
T.  Dubuque,  etc.  R.  Co.,  33  Iowa,  432; 
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account  was  exceptionally  uncertain  and  unliquidated.  When 
a  promissory  note  or  other  instrument  expresses  no  time  when 
it  is  payable,  it  is  due  immediately,  and  bears  interest  from 
date ;  *  and  other  commercial  paper  payable  at  day  certain  will 
bear  interest  after  maturity.^  Notes  payable  on  demand  will 
not  bear  interest  until  a  demand  is  made ;  the  creditor,  so  long 
as  he  refrains  from  making  a  demand,  acquiesces  in  the  debtor's 
retention  of  the  money.' 

[619]  It  has  been  held  that  by  consenting  to  a  delay  of  pay- 
ment a  creditor  is  precluded  from  recovering  interest  during 
such  delay;  so,  if  a  person  entitled  to  money  resists  the  re- 
ception of  it,  or  fails  to  qualify  himself  to  receive  it,  he  can- 
not recover  interest.*    If  a  note  be  payable  at  a  fixed  time, 

iGaylord  v.  Van  Loan,  15  Wend.  312;  Delaware  Ins.  Ca  v.  De  Laiinie, 

808 ;  Lewis  v.  Lewis,  Mart  &  Hay w.  3  Bin.  301 ;  Crawford  v.  Willing,  4 

191;Purdy  V.  Phillips,  1  Duer,  169;  Dall.  286;  Oberinger  v.   Nicliols,  6 

Francis  v.  Caatleraan,  4  Bibb,  883;  Bin.   169;  NeweU  v.  Keith,   11  Vt 

Sheehy  v.  Mandeville,  7  Crancli,  208 ;  214 ;  Esterly  v.   Cole,  1  Barb.  285 ; 

Farquhar  v.  Morris,  7  T.  R  124 ;  Col-  &  Q,  3  N.  .Y.  502 ;  McKnight  v.  Dun- 

lier  V.  Gray,  Overton,  110;  Rogers  v.  lop,  4  Barb.  36;  Hoagland  v.  Segur, 

Colt,  21  N.  J.  L  19.  88  N.  J.  L  280. 

«  Grantt  v.  MacKenzie,  8  Camp.  51 ;  In  Darlington  v.  Wooster,  9  Ohio 

Thorndike  V.  United  States,' 2  Mason,  St  618,  on  a   demand  note  where 

1 ;  Hastings  v.  Wiswall,  8  Mass.  456.  there  was  no  proof  of  a  demand,  it 

Interest  begins  to  run  on  a  note  was  held  that  by  force  of  the  statute 

payable  on  a  certain  day  with  inter-  fixing  the  I'ate  of  interest,  the  plaint- 

est  after  maturity  although  it  vi  not  iff  was  entitled  to  recover  icterest 

suable  until  the  expiration  of    the  from  the  dat«  of  the  note.    The  stat- 

days  of  grace.    Wheless  v.  Williams,  ute  provides  *'  that  all  creditorp  shall 

62  Miss.  869 ;  Weems  v.  Ventress,  14  be  entitled  to  receive  interest  upon 

La.  Ann.  267.  aU  moneys  after  the  same  shall  be- 

'  Hudson  V.  Daily,    13  Ala.   722;  come  due  either  on  bond,  bill,  prom- 

Vaughan  v.  Goode,  Minor  (Ala.),  417 ;  issory  note,  or  other  instrument  of 

Freeland  v.  Edwards,  Mart  &  Hayw.  writing,"  eta    In  Billingsby  v.  Bil- 

207;  Hurd  v.  Palmer,  21  U.  G  Q.  R  lingsby,  24  Ala.  618,  it  was  decided 

49 ;  Pate  v.  Gray,  Hemp.  166 ;  Patrick  that  where  a  note  is  payable  on  a 

V.  Clay,  4  Bibb,  246 ;  Bartlett  v.  Mar-  specified  day,  and  contains  a  stipuln- 

biiall,  2  id.  469 ;  Wallace  v.  Wallace,  8  tion  that  it  shall  not  bear  interest  un- 

III.  App.  69 ;  South  v.  Leary,  Hardin,  til  another  specified  day  after  ma- 

518 ;  Conyers  v.  Magrath,  4  McCord,  turity,  an  action  is  maintainable  after 

218:  Trotter  V.  Grant,  2  Wend.  418;  maturity  notwithstanding  the  jud^- 

Wood  V.  Hickok,  id.  501 ;  McConnico  ment  will  bear  interest  from  its  ren- 

V.  Curzeo,  2  Call,  801 ;  KeiT  v.  Love,  ditiou  even  prior  to  tlie  day  specifietl 

1  Wash.  (Va.)  217 ;  Hadley  v.  Ayres,  for  interest  to  begin.    See  Ijams  \-. 

12  Abb.  (N.  a)  240;  Wood  v.  Smith,  Rice,  17  Ala.  404. 

23  Vt  706 ;  Sheniel  v.  Givan,  2  Blackf.  «  Craig  v.  Penick,  8  J.  J.  Mareh.  16 ; 
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as  one  day  after  date,  and  there  be  a  subjoined  agreemeiit 
that  suit  shall  not  be  brought  so  long  as  the  maker  is  alive  or 
the  payee  is  satisfied  that  he  is  solvent,  interest  still  runs 
from  the  time  specified  for  payment.^  "Where  an  obligation 
was  written  payable  in  a  certain  month,  it  was  held  that  in- 
terest did  not  commence  until  after  the  last  day  of  that 
month.*  Interest  is  not  payable  before  the  maturity  of  the 
principal  unless  so  expressed.  Where  a  note  is  for  several 
annual  instalments  interest  is  payable  on  them  as  they  be- 
come due,  and  not  annually  on  the  whole  sum.' 

§  351.  When  demand  necessary.  Although  money  lent 
bears  interest  from  the  lending,  it  is  only  so  when  there  is  no 
agreement  of  the  parties  modifying  the  right.  If  a  note  for 
money  lent  be  taken  payable  on  demand  it  has  no  advantage 
on  account  of  that  consideration,  and  only  bears  interest  like 
all  other  similar  notes  from  the  time  of  demand.^  Besides 
moneys  due  on  running  accounts  and  demand  notes,  there  are 
various  other  kinds  of  what  may  be  termed  passive  liabilities 
in  respect  to  which  the  party  liable  cannot  be  placed  in  de- 
fault, and  be  charged  with  interest,  until  the  money  is  de- 
manded, or  notice  of  some  fact  is  given.*  The  question  of 
notice  has  been  much  discussed,  and  is  by  no  means  settled. 
It  is  not  necessary  to  enter  into  it  in  this  connection.*  [620] 
In  many  cases,  as  in  those  of  continuing  guaranties,  it  is 
necessary  to  a  complete  cause  of  action ;  in  others,  to  place 
the  defendant  in  default  so  as  to  subject  him  to  interest.^ 

Webster  v.  British  Empire  Mut  L.  liable  for  interest.    West  v.  Weyer, 

Ass.  Ca,  15  Ch.  Div.  169.  46  Ohio  St  66. 

1  Powell  V.  Guy,  8  Dev.  &  Batt  70;  ,  «See  2  Am.  Lead.  Cas.  88  et  seq.; 

Carter  v.  King,  11  Rich.  125;  Rail-  Vinal  v.  Richardson,  13  Allen,  521 ; 

man  v.  Baker,  5  Humph.  406.  Brown  t.  Curtis,  2  N.  Y.  225 ;  Bank 

*PoUard  ▼.  Yoder,  2  A.  K  Marsh,  of  Newberry  v.  Sinclair,  60  N.  H.  100. 

264  ^  A  statutory  provision  that  no  in- 

>Bawder  v.  Bawder,  7  Barb.  560.  terest  accming  on  a  claim  after  a 

<  Butler    ▼.    Austin,    64    CaL    8;  debtor's     death    shall    be    allowed 

Schmidt  v.  Limehouse,  2  Bailey,  276 ;  against  his  estate  unless  the  claim  Is 

Pullen  V.  Chase,  4  Ark.  120 ;  Walker  verified    and     payment    demanded 

V.  Wills,  5  Ark.  166.  within  one  year  oi  the  personal  rep- 

^  Where  no  demand  has  been  made  resentative  may  be  waived  by  the 

upon  a  co-tenant  in  possession  of  the  latter  if  h«^  alone  will  be  affected  by 

premises,  either  for  their  possession  the  waiver.    Croninger  t.  Marthen, 

or  the  value  of  their  use,  he  is  not  88  Ky.  662.    It  is  not  waived  by  his 
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Bail  are  liable  for  interest  on  the  judgment  from  the  retora 
of  the  ca.  sa.^  for  they  are  fixed  from  that  time  and  are  boand 
to  take  notice  of  the  proceedings  of  the  court.'  So,  on  a  re- 
plevin bond,  the  sureties  are  liable  for  interest  on  the  value  of 
the  property  adjudged  against  the  principal  from  the  date  of 
the  judgment.  The  undertaking  in  these  and  similar  cases  is 
specific,  depending  only  on  contingencies  determinable  by  the 
proceedings  in  the  case,  and  of  which  the  sureties  are  bound 
to  inform  themselves.  But  in  an  action  for  the  benefit  of  a 
creditor  of  an  insolvent  estate  brought  upon  an  administra- 
tor's bond  against  a  surety,  it  appeared  that  the  creditor's 
claims  had  been  allowed  and  the  probate  court  had  made  a 
decree  of  distribution,  and  that  the  administrator  died  soon 
thereafter;  it  was  held  that  interest  should  be  added  to  the 
sum  found  due  by  the  decree  of  distribution  only  from  the 
time  payment  was  demanded  of  the  surety.' 

It  is  a  general  rule  that  a  party  is  not  entitled  to  notice 
unless  he  has  stipulated  for  it,  or  it  is  necessary  by  the  very 
nature  of  the  transaction,  as  where  the  act  on  which  payment 
is  to  be  made  is  indefinite,  and  when  it  occurs  will  be  pecul- 
iarly in  the  knowledge  of  the  payee.'  On  a  guaranty  of  pay- 
ment of  notes  not  exceeding  in  all  a  certain  amount  that 
should  be  discounted  by  a  bank  for  another,  it  was  held  that 
the  guarantor  was  liable  to  the  amount  of  the  guaranty,  but 
not  for  interest  until  notice  given  that  the  principal  had  failed 
to  pa3\*  If  the  event  on  which  the  money  is  to  be  payable  is 
one  not  particularly  within  the  knowledge  of  the  payee,  as 
[621]  a  death  •  or  a  marriage,  even  though  the  payee  be  a 
party  to  it,^  interest  commences  to  run  from  the  time  when 
the  event  occurs.  The  general  rule  that  the  debtor  must  seek 
his  creditor  and  tender  the  amount  due  does  not  apply  when 
the  debtor  is  a  municipal  or  jwa^i-municipal  corporation.     In 

making  payment  on  an  unverified  442;  Hodges  v.  Holeman,  2  Dana, 

claim.    He  may  therefore  insist  on  896. 

compliance  with  the  statute  as  to  the  ^  Washington  Bank  v.  Shirtleff,  4 

unpaid  balance.    Jetf  s  Ex*x  t.  Cock-  Met  80 ;  Henning*s  Case,  Cra  Jac. 

riirs  Ex'x,  85  Ky.  84a  48a 

1  Constable  t.  Colden,  2  Johna  480.  >  Troubar  v.  Hunter,  5  Bawle,  257 ; 

2  Heath  v.  Guy,  10  Mass.  871 ;  over-  Sumner  v.  Beebe,  37  Vt  56a 
ruling  Payne  v.  Mclnteer,  1  id.  69.  •  Fletcher  v.  Pynsett»  Cra  Jac.  lOa 

«Vyse  V.  Wakefield,  6  M  &  W. 
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such  a  case,  if  the  creditor  desires  to  secure  interest  on  the 
obligation  he  holds,  he  must  present  it  at  the  treasury  of  the 
debtor;  failing  to  do  so,  he  will  not  be  entitled  to  interest 
after  its  maturity,  at  least  if  funds  were  provided  to  pay  the 
principal  and  interest  due.*  "While  it  is  the  general  rule  that 
a  depositor  cannot  maintain  an  action  to  recover  his  deposit 
until  he  has  made  a  formal  demand,  and  that  the  bringing  of 
an  action  is  not  a  sufficient  demand,  yet,  ^^  if  the  bank  by 
words  or  conduct  denies  the  depositor's  right  to  his  balance 
it  becomes  presently  liable  to  an  action  without  formal  de- 
mand," and  interest  is  recoverable  as  damages ;  as  where  it  in- 
itiates proceedings  which  result  in  a  transfer  of  the  moneys  of 
its  depositors  and  thus  puts  it  out  of  its  own  power  to  pay  on 
their  demand.' 

§  352.  When  allowed  on  money  had  and  received.  The 
action  for  money  had  and  received  is  equitable ;  whether  inter- 
est shall  be  recovered  depends  upon  the  particular  circum- 
stances. In  some  cases  it  is  said  the  defendant  ought  to  refund 
the  principal  merely ;  and  in  others  that  he  ought  ex  eqiio  et 
bono  to  refund  it  with  interest ;  each  case  depends  on  the  justice 
and  equity  arising  out  of  its  facts.'  If  the  defendant  has 
derived  an  advantage  from  the  money,  or  committed  some 
wrong  in  obtaining  or  disposing  of  it  or  is  in  default  in  not 
paying  it  over,  he  will  be  charged  with  interest.  Thus  where 
the  common  property  is  rented  out  by  one  tenant  in  common, 
he  is  accountable  to  his  co-tenants  for  their  share  of  the  rents 
received,  and  liable  for  interest  upon  his  receipts  of  rent  from 
the  end  of  the  rent  year,  because,  having  another's  money  and 
using  it,  he  should  pay  interest  on  it.*  A  person  who  bought 
a  slave  with  notice  of  a  better  title  was  decreed  to  deliver  hnn 
and  pay  profits ;  and  interest  was  charged  against  him  upon 
the  hires  actually  received  by  him  from  other  persons  from 
the  date  of  his  receipts,  but  not  upon  the  profits  of  such 

>  Friend  v.  Pittsburgh,  181  Pa  St  v.  McRae,  1  Cheves,  61 ;  Porter  v. 

805;  South  Park  Com'rs  v.  Dunlevy,  Nash,  1  Ala  452. 
91  III  49.  « Early  v.   Friend,  16   Gratt   21; 

2  Chemical  Nat  Bank  v.  Bailey,  12  Jones  v.  Williams,  2  Call,  85 ;  Dow  v. 

Blatch.  480;  Richmond  t.  Irons,  121  Adams,  5  Munf.  21;  Nuckit  v.  Law- 

U.  a  27.  64.  rence,  5  Rand.  671. 

'Pease  v.  Barber,  8  Cai  266 ;  Mai-vin 
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slave  while  in  his  own  possession  without  being  hired,  these 
being  unliquidated  and  conjectural  sums,  which  he  was  in  no 
default  in  not  paying.*  If  money  is  paid  to  the  defendant 
under  a  mutual  mistake,  and  fraud  is  not  imputable  to  either 
party,  interest  cannot  be  recovered  until  after  a  demand.'  So 
a  party  receiving  from  an  administrator  full  payment  of  his 
debt  against  the  estate  on  the  supposition  that  it  is  solvent, 
[622]  when  afterwards  sued  to  recover  the  excess  above  the 
ratable  part,  on  the  estate  proving  insolvent,  it  was  held  that 
interest  was  not  recoverable  until  after  a  demand.*  But  in- 
terest is  recoverable  from  the  time  money  was  received  if  it 
was  wrongfully  obtained  and  fraudulently  kept,*  unless  the 
plaintiff  has  been  guilty  of  laches  in  demanding  it  and  the  de- 
fendant has  not  derived  advantage  from  its  use.*  A  mere  de- 
positary, bailee,  stockholder  or  trustee  is  not  liable  for  interest 
by  merely  having  the  money  in  his  hands ;  there  must  be  a 
wrongful  use  made  of  it,  refusal  to  pay  on  proper  demand,  or 
some  neglect  of  duty  by  which  the  principal  or  interest  was 
lost.« 

1  Baird  v.  Bland,  5  Munf .  493.  Solle,  2  Strobh.  390 ;  RobinsoD  v.  Cora 

2  Jacobs  V.  Adams,  1  Dan.  52;  Exchange  and  Ins.  Ca,  1  Robt  U; 
Simons  v.  Walter,  1  McCord,  97;  Jacot  v.  Emmett,  11  Paige,  142;  Par- 
Northrop  v.  Graves,  19  Conn.  548;  sons  v.  Treadwell,  50  N.  H.  356: 
Passenger  Ry.  Ca  v.  Philadelphia,  51  Doxey  v.  Miller,  2  111.  App.  30 ;  Talbot 
Pa.  St  465;  Lynch  v.  Debiar,  8  v.  National  Bank,  129  Mass.  67 ;  WockI 
Johns.  Cas.  802;  Sanders  V.  Scott,  68  v.  Robbins,  11  id.  504;  Bell  v. 
Ind.  130 ;  Georgia  R,  &  B.  Co.  v.  Logan,  7  J.  J.  Marsh.  593 :  Vance  v. 
Smith,  83  Ga.  626.  Vance,  5  T.  R  Mon.  521 ;  Johnson  v. 

8  Walker  v.  Bradley,  8  Pick.  261 ;  Haggin,  6  J.  J.  Marsh.  581 ;  Taylor 

Stevens  v.  Goodell,  3  Met  84.  v.  Knox,  1  Dana,  391 ;  Johnson  \. 

4  Manufacturera'  Nat  Bank  v.  Eicke,  12  N.  J.  L.  316;  Knight  v. 
Peny,  144  Mass.  813 ;  Atlantic  Bank  Reese,  2  Dall.  182 ;  Raynec  v.  Eryson. 
V.  Harris,  118  id.  147.  "29  Md.  473 ;  Ingersoll  v.  Campbell,  46 

5  United  States  v.  Sanborn,  185  Ala  282;  DiHiard  v.  Tomlinson,  1 
U.  S.  271.  Munf.  183 ;  Karr's  Adm'r  v.  Karr,  6 

6  Lake  v.  Park,  19  N.  J.  L.  108 ;  Ex  Dana,  5 ;  Dexter  v.  Arnold,  3  Mason, 
parte  Walsh,  26  Md.  495;  Wade  v.  284 ;  Candee  v.  Skinner,  40  Conn.  464 : 
Wade's  AdmV,  1  Wash.  C.  C.  477;  Stearns  v.  Brown,  1  Pick.  530;  Wy- 
Huntley  v.  York  Bank,  21  Pa.  St  man  v.  Hubbard,  13  Mass.  282 ;  New- 
291 ;  Iloach  v.  Jelks,  40  Miss.  754;  ton  v.  Bennet,  1  Bra  Ch.  359;  United 
Reynolds  v.  Walker,  29  id.  250 ;  Fitz^  States  v.  Curtis,  100  U.  &  119 ;  United 
gerald  v.  Jones,  1  Munf.  150;  Mickle  States  v.  Denvir.  406  id.  536;  Sco- 
V.  Cross,  10  Md.  352 ;  Ruckman  v.  field*s  Estate,  99  III  5ia 

Pitcher,  20  N.  Y.  9 ;  Union  Bank  v. 
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§  353.  When  allowed  against  agents^  trustees  and  offl- 
4^ers.  An  agent  who  receives  money  for  his  principal  in  the 
transaction  of  the  latter's  business  is  not  liable  for  interest  on 
it  before  a  demand  is  made,  unless  he  has  received  special  in- 
structions to  remit  as  fast  as  collected,  or  is  in  default  in 
neglecting  to  render  his  accounts ;  and  the  same  rule  applies 
to  an  attorney  who  has  collected  money  for  his  clients.*  But 
where  an  agent,  having  received  money,  unreasonably  neglects 
to  inform  his  principal  of  it,  he  is  liable  to  interest  from  the 
time  when  he  ought  to  have  given  such  information.* 

Interest  is  allowed  where  the  law  by  implication  makes  it 
the  duty  of  the  party  to  pay  over  money  to  the  owner  with- 
out any  previous  demand  on  his  part.'  A  trustee  who  has 
the  custody  and  management  of  funds,  and  uses  them  [633] 
in  his  private  business;  realizes  interest  by  lending;  neglects 
to  render  the  fund  productive  when  it  was  his  duty  to  do  so; 
fails  to  account  when  called  npon ;  or  is  otherwise  guilty  of 
neglect,  evasion,  fraud,  or  any  wrong  administration,  will  be 
charged  with  interest,  and  even  compound  interest,  according 
to  the  culpability  of  his  conduct.* 

I  Bischoffsheim  t.  Baltzer,  21  Fed.  tion  he  wiU  be  charged  therewith. 

Kep.  581 ;  Porter  v.  Grimsley,  08  N.  C.  BlodgeU's  Estate  v.  ConTerae's  Es- 

650 ;  Neal  v.  Freeman,  85  id.  441 ;  tate,  60  Yt  410. 

Chase  v.  Union  Stone  Ca,  11  Daly,  2  Dodge  v.  Perkins,  9  Pick.  86a 

107 ;  WiUiams  v.  Storrs,  6  Johns.  Ch.  '  Ibid. ;  Ellery  v.  Cunningham,   1 

353 ;  Crane  v.  Dygert,  4  Wend.  675 ;  Met  112 ;  Bidell  v.  Janney,  9  HL  198 ; 

Hauzhurst    v.  Hovey,  26  Vt  544 ;  Nisbet  v.  Lawson,  1  Ga.  275 ;  Bank  of 

Lever  v.  Lever,  2   HilFs  Ch.    158;  South  Carolina  v.  Buire,  8  Strobh. 

Roland  v.  Martindale,  1  Bailey's  Eq.  489 ;  Anderson  v.  Georgia,  2  Ga.  870 ; 

226.  Boyd  v.  Gilchrist  15  Ala.  849;  Har- 

When  a  financial  agent  or  attorney  rison  v.  Long,  4  Desaus.  Ill ;  Hawk- 
mixes  the  money  of  his  principal  ins  v.  Minor,  5  Call,  118;  Kimbrel  v. 
with  his  own  by  depositing  it  in  his  Glover,  13  Rich.  L.  191 ;  McRae  v. 
general  bank  account  and  draws  it  Malloy,  87  N.  C.  196;  Winslow  v. 
out  and  uses  it  in  his  own  business,  it  People,  117  111.  152  Ca  demand  need 
is  presumed  that  he  has  gained  a  not  be  made  upon  a  guardian  for  the 
benefit  and  on  his  failure  to  show  money  due  his  ward), 
how  much  he  has  derived  from  *  Eppinger  v.  Canepa,  20  Fla.  262 ; 
its  use  he  is  chargeable  for  interest  Cannon  v.  Apperson,  14  Lea  (Tenn.), 
When  be  has  interest-bearing  securi-  553 ;  Grant  v.  Edwards,  93  N.  C.  488 ; 
ties  in  .his  possession  which  belong  First  Congregational  Society  v.  Pel- 
to  his  principal  it  is  presumed  that  ham,  68  N.  H.  566 ;  Aldridge  v.  Mc- 
he  received  interest  thereon ;  and  un-  Cielland,  86  N.  J.  Eq.  288 ;  Jackson  v. 
less  he  explains  away  the  presump-  Shields,  87  N.  C.  473 ;  Wilson  v. 
Vol.  1—47 
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Interest  is  charged  against  trustees  on  the  principle  that  all 
profits  made  from  the  employment  of  the  trust  funds  belong 
to  the  beneficiary ;  and  that  he  is  entitled  to  be  indemnified 
for  the  loss,  through  their  neglect  or  fraudulent  management, 
of  the  profit  and  increase  which  would  have  arisen  from  a  dil- 
igent and  judicious  performance  of  the  trust.  If  interest  is 
lost  by  negligence  of  the  trustee,  he  is  charged  with  interest, 
either  simple  or  compound,  as  may  be  required  to  compensate 
that  loss,  which  may  be  greater  or  less  according  to  the  de- 
gree of  the  delinquency.  If  in  violation  of  the  trust  he  min- 
gles the  trust  funds  with  his  own  and  uses  them  in  his  busi- 
ness, he  does  so  at  his  peril ;  and  if  he  4ref uses  or  neglects  to 
give  an  account  of  the  profits  made,  or  makes  an  evasive  or 
unsatisfactory  one,  compound  interest  will  be  charged,  with 
rests  long  or  short,  according  to  circumstances.  The  interest 
is  thus  compounded  as  a  punishment  for  breach  of  trust  and 

Lineberger,    88  id.  416;    Thurston,  Robert's   Appeal,   02   Fa.    St   407; 

Matter  of,  57  Wis.  104 ;  Crosby    ▼.  Bruner's  Appeal,  67  id.  46 ;  Kerr  v. 

Merriam,  81  Mino.  842 ;  In  re  Sander-  Laird,  27  Miss.  544 ;  Pearson  v.  Dar- 

son,  74  CaL  199 ;  May  v.  Green,  75  rington,   82    A1&    227.;    Thomas  v. 

Ala.  162;  Riley  v.  Mclnlear's  Estate^  School,  9  GiU  &  J.   115;  Estate  of 

61  Vt  254;  In  re  HiUiard,  88  CaL  Isaacs,  80  Cal.  105;  Jennison  v.  Hap- 

428;  Morgan  v.  Fletcher,  56  Mich,  good,  10  Pick.  77. 

508 ;  Brewer  v.  Ernest^  81  A1&  485 ;  Where  an  executor  or  administra- 

Winslow  V.  People,  117  III  152;  In  re  tor  owes  the  estate,  and  is  solveot 

Newoomb,  82  Fed.  Rep^  826;  Van  and  able  to  pay,  the  amount  of  the 

Doren  v.  Van  Doren,  45  N.  J.  Eq.  debt  will  be  considered  in  law  and 

580;  Filmore  v.  Reithman,  6  Cola  equity  as   so  much   money  in  his 

120 ;  Lomax  v.  Pendleton,  8  Call,  465 ;  bands ;  but  if  it  is  shown  that  he  has 

Yoorhees  v.  Stoothoff,  11  N.  J.  L,  been  and  is  unable  to  pay,  he  wiU  not 

145;  Jones  v.  Ward,  10  Yerg.  160;  be  charged  with  the  debt  as  cash. 

Amos   V.    Heatherly,  7    Dana,    48;  Barker  v.  Irick,  10  N.  J.  Eq.  272; 

Singleton's  Heirs  V.  Singleton*8  Ex*r,  Baucus    v.    Stover,    24    Hun,    109; 

5  Dana,  97 ;  Clay  v.  Hart,  7  Dana,  17 ;  United  States  v.  Eggleston,  4  Sawyer, 
Nixon's  H^irs  v.  Nixon's  Adm'r,  8  id.  199 ;  Terhune  ▼.  Oldis,  44  N.  J.  Eq. 
5;  Hooper  v.  Winston,  24  III  858;  146.  But  the  proof  of  inability  to 
White's  Heirs  t.  White's  Adm'r,  3  pay  must  be  complete  and  satisfac- 
Dana,  876 ;  Miller  v.  Beverlys,  4  Hon.  tory ;  and  if  it  does  not  show  that  he 

6  Munf.  415 ;  Quarles  v.  Quarles,  2  could  not  pay  interest  he  is  charge- 
Munf  .  821 ;  English  t.  Harvey,  2  able  -with  it  Terhune  v.  Oldis,  svprcL 
Rawle,  805 ;  Callaghan  v.  Hall,  1  a  &  As  to  the  liability  of  executors  and 
R.  241 ;  Yundt's  Appeal,  18  Pa.  St  administrators  for  interest  under  the 
575 ;  Witman  &  Geisinger's  Appeal,  statutes  of  Illinois,  see  Schofield's  Eb- 
28  id.  876;  Bronseman  v.  Frank,  id.  tate^  99  IlL  5ia 

475;  Vemer's  Estate,  6  Watts,  250; 
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as  a  substitute  for  the  undisclosed  profits.^    A  trustee  is  not 
chargeable  with  compound  interest  unless  he  receives  [625] 

compound  interest,  or  has  been  guilty  of  a  gross  abuse  of  his 

1  Price  V.  Peterson,  88  Ark.  494 ;  and  but  a  reasonable  penalty  for  bis 

Barney  v.  Saunders,  16  How.  (U.  S.)  negligence.    Interest  is  payable  peri- 

6d9.  odically;  and   the   matter  resolves 

In  the  Matter  of  Harland's  Ac-  itself  into  a  question  whether  a 
counts,  6  Rawle,  828,  Gibson,  C.  J.,  trustee  may  superinduce  a  state  of 
said :  '*  It  is  a  fundamental  rule  of  things  that  shall  give  him  the  benefit 
equity  that  a  trustee  shall  not  make  of  its  earnings  in  prejudice  of  the 
a  profit  of  the  fund  for  himself ;  and  fund.  Take  the  case  of  an  executor 
that  substitution  of  interest  for  prof-  plainly  bound  to  accumulate,  who 
its  not  ascertainable  is  but  a  modifi-  deliberately  disregards  his  testator^s 
cation  of  it  Such  being  the  adr  directions  to  reinvest,  and  becomes 
mitted  basis  of  the  rule,  no  colorable  a  borrower  from  the  fund  at  simple 
reason  can  be  assigned  why  it  should  interest ;  shaU  not  the  interest,  as  it 
not  be  applied  as  weU  to  an  admin-  falls  due,  be  principal  in  his  hands, 
istrator  who  has  used  the  trust  mon-  as  it  would  have  been  if  he  had  re- 
eys  without  having  accounted  for  ceived  it  of  a  stranger?  In  such  a 
the  profits,  as  to  an  executor  or  conjuncture,  it  is  impossible  to  con- 
trustee  bound  by  instructions  or  the  jecture  how  the  fund  can  be  right- 
nature  of  his  office  to  invest  for  ac-  fully  left  in  a  less  prosperous  condi- 
cumulation.  If  he  trade  with  the  tion  than  it  would  have  attained  had 
moneys  of  the  fund,  he  shall,  like  he  reinvested  according  to  the  terms 
any  other  trustee,  make  good  the  of  the  wilL  To  suffer  a  trustee  to 
loss  or  render  the  gain ;  and  where  elude  the  conditions  of  the  trust,  by 
it  is  indeterminate  by  reason  of  his  borrowing  from  it  at  simple  interest, 
refusal  to  account  (always  an  index  and  using  the  proceeds  for  his  own 
of  fraud),  the  presumption  is  that  it  advantage,  would  offer  an  irresistible 
was  at  least  equal  to  simple  interest  temptation  to  maladministration,  by 
for  the  year,  and  that  in  his  hands  enabling  him  to  benefit  by  his  own 
at  the  end  of  it,  it  became  capital  wrong.  That  interest  should  not 
and  made  gain  in  its  turn.  If  it  were  bear  interest  is  not  a  dictate  of 
no  greater  in  fact  than  simple  in-  justice;  but  the  effect,  in  partic- 
terest  for  the  period,  he  has  no  more  ular  cases,  of  arbitrary  enactment, 
U)  do,  in  order  to  get  rid  of  the  pre-  founded,  it  is  thought  by  some,  on  a 
sumption  of  compound  profits,  than  questionable  policy ;  and  in  a  case 
to  show  the  trcfth  by  exhibiting  the  distinctly  out  of  the  purview  of  the 
accounts.  While  he  stands  out  the  statute,  where  the  statutory  measure 
presumption  that  he  made  more  than  is  arbitrarily  but  necessarily  as- 
tlie  sum  obtained  by  the  method  of  sumed  for  the  computation  of  prof- 
oomputation  employed  against  him  its,  there  is  no  imaginable  reason 
is  an  irresistible  one,  else  the  result  why  the  product  should  not  be  com- 
would  make  it  worth  his  while  to  pounded  where  there  is  reason  to  be- 
disclose  the  truth.  If  he  kept  no  ac-  lieve  that  the  profits  were  com- 
oounts  he  cannot  murmur  at  the  pounded;  or  why  the  party  benefi- 
adoption  of  that  rule  of  computation  cially  entitled  should  not  be  put  in 
which  is  most  beneficial  to  the  fund,  the  condition   that  a  conscientious 
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trast ;  ^  or,  as  is  said  in  some  cases,  unless  be  has  actually 
made  sach  interest,  or  ought  to  have  made  it  or  is  presumed 

discharge  of  the  trust  would  have  would  directtobe  done  on  appHcatiOD, 

put  him.    In  a  case  of  negligence  or  it  wiU  sanction  if  done  without  sucli 

omission  coosistent  with  good  faith,  application ;  and  he  will  be  exoner- 

policy   dictates   a   more    indulgent  ated  from  liability  though  the  stock 

course,  such  as  was  pursued  in  Har-  should    fall    in  value.    Franklin  v. 

vey    V.    English,    2    Rawle,   '808."  PYith,    8    Bro.  Ch.  433;  Holmes  v. 

Schieffelin  v.  Stewart,  1  Johns.  Ch.  Dung,  2  Cox's  Ch.  1.    In  Smith  v. 

620 ;  Frost  v.  Winston,  82  Ma  489 ;  Smith,  4  Johns.  Ch.  284,  Chancellor 

Ogden  V.  Larrabee,  57  IlL  889 ;  Ra-  Kent  seems  to  think  that  personal 

phael  V.  Boehm,  11  Yes.  92 ;  Smith  v.  security  is  insufficient,  and  that  a  . 

Lumpton,  8  Dana,  78 ;  Torbet's  Heirs  trustee  lending  money  must  require 

V.  McReynolds,  4  Humph.  215.  adequate  real  security,  or  resort  to 

^Ames   V.  Scudder,  11   Ma  App.  public  funds.    Here   are  no  public 

168 ;  S.  C.,  83  Mo.  189 ;  Thurston,  Mat-  funds  in  which  money  may  be  safely 

ter  of,  57  Wis.  104 ;  Alvis  v,  Oglesby,  and  securely  invested.  At  least  there 

87  Tenn.   172;   Peelle  v.  State,   118  has  been  none  until  very  recently, 

Ind.  512 ;  Adams  v.  Lambard,  80  Cal.  and  it  is  not  probable  we  shall  be 

426 ;  Falkner  v.  Hendy,  id.  686 ;  Ray-  long  burthened  with  a  public  debt 

ner  v.  Bryson,  29  Md.  478 ;  Vaughan  Personal  security,  no   matter  how 

V.  Bibb,  46  Ala  158;  Armstrong  v.  good   it  was  deemed  at  the  time, 

Campbell,  3  Yerg.  201 ;  Tumey  v.  would  not  be  sufficient ;  and  it  may 

Williams,  7  Yerg.  172.  be  added  that,  with  us,  real  property 

Bryant  v.  Craig,  12  Ala.  854,  is  an  is  subject  to  such  fluctuations  that  it 
instructive  case  upon  this  subject  is  by  no  means  an  adequate  security, 
Ormond,  J.,  said :  **  As  the  guardian  and  it  may  very  well  be  doubted 
could  not  be  guilty  of  negligence  in  whether  he  would  not  be  personally 
not  Investing  the  money  of  his  ward,  liable  for  any  loan  he  may  have  made 
unless  the  law  required  him  to  in-  of  the  money  without  the  sanction  of 
vest  it,  the  first  question  which  nat-  the  court,  no  matter  what  security 
urally  presents  itself  is,  what  is  the  he  may  have  taken.  Our  statute  ap- 
law  upon  that  subject  Our  statute  pears  to  have  intended  to  place  the 
law,  though  very  full  and  particular  whole  matter  under  the  direction  of 
as  to  the  mode  of  appointing  guard-  the  orphans*  court,  as  it  invests  that 
ians,  making  settlements  with  them,  court  with  power  to  direct  a  sale  of 
etc.,  is  silent  upon  this  particular.  It  the  land  of  the  ward,  if  the  personal 
results,  however,  necessarily  from  estate  and  the  rents  and  profits  of 
the  nature  of  the  trust,  that  the  es-  the  realty  were  insufficient  for  his 
tate  of  the  ward  should  be  profitably  support;  and  it  appears  to  follow 
employed,  as  otherwise  it  would  be  necessarily  that  the  same  court 
consumed ;  and  where  it  consists  of  would  have  the  power  to  direct  in 
money,  this  could  only  be  by  lending  what  manner  the  money  of  the  ward 
it  out  on  good  security.  In  England  a  should  be  invested.  It  was  the  duty 
trustee,  whose  duty  it  is  to  invest  the  of  the  guardian,  if  he  desires  to  ex- 
money  in  his  hands,  is  exonerated  onerate  himself  from  the  payment  of 
from  liability  by  investing  it  in  the  interest,  to  apply  to  the  court  for  di- 
public   funds,  which,  as  the  court  rection   in   the   investment  of  the 
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to  have  made  it.^  The  general  rule  is  that  an  agent  or 
trustee  is  chargeable  with  the  legal  rate  of  interest  in  the  ab- 
sence of  proof  that  the  profits  he  has  made  by  his  miscon- 
duct are  in  excess  thereof.^  A  trustee  invested  funds  in  se- 

f unds,  who  would  have  examined  **  The  first  case,  it  is  said,  in  which 
the  proposed  security,  and  whose  compound  interest  was  charged 
approbation  would  liave  exonerated  against  an  executor  is  Raphael  v. 
the  guardian  from  liability,  if  after-  Boehm,  11  Yesey,  91.  That  was  a 
wards  lost  without  his  neglect  The  6ase  of  gross  misconduct,  and  vio- 
guardian  having  omitted  to  make  lation  of  the  terms  of  the  trust,  by 
this  application  must  pay  interest  on  embarking  the  funds  in  trade  in- 
the  funds  in  his  hands,  whether  they  stead  of  investing  them  for  the  pur- 
have  been  profitable  to  him  or  not ;  pose  of  accumulation  as  directed  by 
and  we  next  proceed  to  inquire  tha  will  The  principle  established 
whether  this  is  such  gross  negligence  by  this  case  does  not  appear  to  have 
as  will  authorize  rests  to  be  made  in  been  followed  in  cases  where  the 
the  account  for  the  purpose  of  charg-  facts  appear  to  be  very  similar.  See 
ing  him  compound  interest  The  gen-  Ashburnham  v.  Thompson,  18  Vea 
end  rule  undoubtedly  is,  that  where  402 ;  and  Tebbs  v.  Carpenter,  1  Madd. 
it  is  the  duty  of  the  trustee  to  invest  291.  In  this  last  cited  authority,  aU 
the  trust  funds,  and  he  fails  to  do  so,  the  cases  are  collated  and  elabo- 
he  is  chargeable  only  with  simple  in-  rately  examined ;  and  although  there 
terest  See  cases  already  cited,  and  was  in  that  case  a  direction  in  the 
Newton  v.  Bennet,  1  Bra  Ch.  859,  in  will  that  the  assets  should  be  in- 
the  note  to  which  Mr.  Eden  has  col-  vested  in  the  public  funds,  which 
lected  all  the  authorities,  establishing  was  not  done,  yet  the  vice-chancel- 
conclusively  that  for  neglect  merely  lor  refused  to  allow  compound  in* 
the  practice  of  the  court  is  to  charge  terest  He  sums  up  an  elaborate  and 
interest  at  the  rate  of  four  per  able  review  of  the  authorities  thus : 
centum.  Where  the  trustee  is  guilty  '  It  appears,  therefore,  from  this  view 
of  fraud  or  corruption,  or  where,  in  of  the  authorities,  that  a  distinction 
open  violation  of  the  trust,  he  applies  has  been  taken,  as  in  every  moral 
the  funds  to  his  own  use  in  trade ;  point  of  view  there  ought  to  be,  be- 
converts  the  property  or  securities,  as  tween  negligence  and  corruption,  in 
for  example,  stock  into  money,  and  executors.  A  special  case  is  neces- 
applies  it  to  his  own  use ;  or  other-  sary  to  induce  tlie  court  to  charge 
wise  corruptly  and  fraudulently  executors  with  more  than  four  per 
abuses  the  trust  reposed  in  him,  he  cent  upon  the  balances  in  their 
may  be  charged  with  compound  in-  hands.  The  obligation  on  executors 
terest  to  lay  out  balances  not  wanted  for 

1  Hazard  v.  Durant,  14  R  L  25 ;  20  Fla.  262 ;  Latham  v.  Wilcox,  99 

Burdick  v.  Garrick,  L  R  5  Ch.  288 ;  N.  C.  867. 

Attorney-General  v.  Alf ord,  4  De  G.,  ^  Parker  v.  Nickerson,  187  Mass. 

Macn.  &  G.  676;  Penny  v.  Avison,  8  487;  Cruce  v.  Cruce,  81  Ma  676; 

Jurist  (N.  &),  62 ;  Cruce  v.  Cruce,  81  Rochester  v.  Levering,  104  Ind.  526 ; 

Ma  676.    But  see  Dissenger^s  Case,  White  v.  Ditson,  140  Mass.  851.    See 

89  N.  J.  Eq.  227 ;  Eppinger  v.  Canepa,  Munson  v.  Plummer,  59  Iowa,  186. 
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curities  which  were  repadiated  by  the  cestui  que  trust  and 
condemned  by  the  court.    He  was  held  liable  for  the  legal 

• 

the  exigencies  in  the  testator's  af-  money,  under   the   most  judicious 

fairs  is  now  better  understood,  since  management,  can  be  made  to  yield 

it  has  been  settled  that  tliey  are  in-  compound  interest   at  the  rate  of 

demnified  against  any  loss,  in  laying  eight  per  centum, 

them  out  in  the  fund  which  the  court  "  If  it  had  been  annually  invested 

sanctions, —  the  three  per  cents.    If  under  the    direction  of   the  coort, 

the  executor  has  balances  which  he  some  delay  must  have  been  enooun- 

ought  to  have  laid  out,  either  in  com-  tered  in  finding  a  person  desirous  to 

pliance  with  the  express  directions  borrow  and  able  to  give  the  neces- 

of  the  will,  or  from  his  general  duty,  sary  security.    It  is  not  reasonable  to 

even  where  the  will  is  silent  on  the  presume  that  where  so  lent  it  would 

general  subject,  yet  if  there  be  noth-  always  be  punctually  paid,  so  as  to 

ing  more  proved,  in  either  case,  the  be  immediately  reinvested ;  nor  can 

omission  to  lay  out  amounts  only  to  it   be    doubted  that  it  would   fre- 

a  case  of  negligence  and  not  of  mis-  quently  be  necessary  to  coerce  pay- 

feasanca'  ment  by  suit ;  and  that  after  every 

"  Chancellor  Kent,  in  Schieffelin  v.  precaution  had  been  taken,  both 
Stewart,  1  Johns.  Ch.  620,  adopts  the  principal  and  interest  would  occa- 
stringent  rule  laid  down  in  Raphael  sionally  be  lost  The  charge  of  com- 
y.  Boehm,  supra,  without  •adverting  pound  interest,  therefore,  is  imjust 
to  the  distinction  between  neglect  because  the  estate  could  not  have 
and  fraud ;  but  in  the  subsequent  yielded  that  by  any  prudent  manage- 
case  of  Clarkson  v.  De  Peyster,  Hopk.  ment  in  the  hands  of  the  owner,  had 
Ch.  424,  the  chancellor  refused  to  he  been  of  age  to  manage  it  himself, 
allow  compound  interest  in  a  case  The  mere  omission  of  the  guard- 
in  all  its  material  features  not  dis-  ian  to  apply  to  the  court  for  author- 
tinguisl  able  from  the  case  before  us ;  ity  to  invest  it,  and  the  failure  to 
and  the  decision  was  affirmed  on  make  annual  settlements,  are  not 
appeal  evidence  of  fraud,  but  establish  n^- 

"  The  cases  cited  from  the  Tennes-  ligence  merely ;  and  the  court,  there- 
see  and  Kentucky  reports  are  not  fore,  acted  correctly  in  refusing  to 
applicable  in  this  stata  In  both  these  allow  compound  interest 
states  statutes  exist  requiring  the  "  We  come  to  the  consideration  of 
guardian  to  invest  the  money  of  his  the  remaining  question.  In  stating 
ward.  Hughes  v.  Smith,  2  Dana,  the  account  the  judge  of  the  or- 
252 ;  Torbet  V.  McReynolds,  4  Humph,  phans'  court  charged  the  guardian 
215 ;  vol  1,  Ky.  Statutes,  768 ;  Car.  &  witli  interest  on  money  received  by 
Nicholson*8  Dig.  S68.  him,  and  allowed  him  interest  on 

'*  The  charge*  of  compound  interest  the  sums  disbursed,  calculating  each 

seems  to  be  adopted  as  a  punishment  from  the  time  it  accrued  to  the  time 

in  those  cases  where,  from  the  gross  of  settlement    This  was  erroneous, 

mismanagement  of  the  trustee,  it  is  The  statute  previously  cited  requires 

difficult,  if  not  impossible,  to  ascertain  the  guardian  to  render,  at  least  once 

what  the  income  of  the  estate  would  a  year,  an  account  of  his  receipts 

otherwise  have  been;    but  it-  may  and  disbursements.    If  this  had  been 

safely  be  asserted  that  no  estate  in  done,  the  disbursements  would  have 


§  353.]  INTEBEST  AS  G0MPE17SATI0K.  743 

rate  of  interest  though  the  secarities  bore  a  higher  rate.^  An 
agent  who  invests  as  his  own  the  funds  of  his  principal  will 
be  charged  with  interest  at  the  legal  rate  in  the  jurisdiction 
where  they  were  invested.*  Where  an  agent  contracted  to 
invest  money  at  ten  per  cent,  and  invested  but  part  of  it, 
using  the  balance,  he  was  charged  with  that  rate  for  the 

been  eztmguished  pro  ton^o  by  the  est  against  the  guardian.  These  prin- 

interest  which  the  guardian  should  ciples  are  clearly  stated  in  the-  case 

have  charged  for  the  money  of  the  of  De  Peyster  v.  Clarkson,  2  Wend, 

ward  in  his  hands,  and  he  cannot  77,  and  other  cases  cited." 
place  himself  in  a  better  condition       In  Miller  v.  Beverlys,  4  Hen.  & 

by  this  neglect  of  duty  than  if  he  Munf.  415,  the  court  laid  down  this 

had  performed  it    It  could  not  be  general  rule:  '' that  in  all  cases  what- 

tolerated  that  the  guardian  should  soever,  a  trustee  is  liable  to  pay  in- 

hold  the  estate  in  his  hands  for  a  terest  for  the  trust  money  in  his 

number  of  years,  aU  the  interest  of  hands,  unless  he  can  show  that  it 

the  ward's  capital,  or,  what  comes  to  was  necessarily  kept  in  hand  for  the 

the  same  thing,  neglect  to  apply  for  purposes  of  the  trust"     Banks  v. 

its  investment,  and  encroach  annu-  Machen,  40  Miss.  256 ;    Trotter    v. 

ally  ux>on  the  capital  for  the  support  Trotter,  id.  704 ;  Smithers  v.  Hooper, 

of  the  ward ;  for  this  is  the  effect  of  28    Md.    278;   Garrett   v.    Carr,    1 

the  mode  of  accounting  adopted  by  Rob.  (Va.)  196 ;  Rosser  v.  Depriest,  5 

the  court  Gratt  6. 

"  If  it  was  shown  that  the  guardian        In  Lay  ton  v.  Hogue,  5  Ore.  08,  an 

was  compelled  to  keep  on  hand  a  executor    purchased,    through     an 

certain  sum  of  money  to  meet  the  agent,  a  parcel  of  land  belonging  to 

expenditures  of  his  ward,  it  would  the  estate  under  his  care  as  such,  and 

be  the  duty  of  the  court  not  to  charge  afterwards   made     permanent    im- 

interest  on  such  sum.    In  the  ab-  provements  and  paid  taxe&    Jn  a 

sence  of  such  necessity,  which  is  not  suit  by  the  heirs  this  sale  was  set 

shown,  and  which  probably  did  not  aside  as  fraudulent,  and  aUowance 

exist,  it  was  the  duty  of  the  court  to  was  made  to  the  defendants,  who 

charge  the  guardian  with  interest  on  were  the   heirs  of   the   fraudulent 

all  money  of  the  ward  in  his  hands  trustee,  for  the  permanent  improve- 

from   the  time  of  its  receipt,  and  ments   and   taxes,  after   deducting 

allow  him  interest  on  all  disburse-  rents  and  profits ;  this,  together  with 

ments   from   the   time    they   were  the  amount  paid  at  the  fraudulent 

made ;    the   interest  due   from  the  sale,  was  required  to  be  paid  back, 

^ardian  to  extinguish  pro  tanto,  or  but  without   interest     It  was  ob- 

in  full,  as  the  case  may  be,  the  ex-  served  that  to  allow  interest  in  such 

penditure  of  the  ward.    For  which  a  case  would  be  allowing  them  to 

purpose,  if  necessary,  the  court  will  reap  advantage  from  the  wrongful 

make  annual,  or  longer  or  shorter,  and  inequitable  act  of  their  ancestor, 
rests  in  the  account,  so  as  to  carry       ^  Ck>ghill  v.  Boyd,  79  Va.  1. 
fully  into  effect  the  objects  and  pur-       >  Bischoffsheim  v.  Baltzer,  21  Fed. 

poses  of  the  decree,  but  so  as  not  in  Rep.  531. 
snj  manner  to  compound  the  inter- 
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amount  invested  and  the  legal  rate  for  the  balance.^  A 
guardian's  misconduct  subjected  him  to  liability  for  com- 
pound interest,  and  he  was  charged  with  it  at  the  highest 
legal  rate  up  to  the  time  the  ward  became  of  age,  and  there- 
after, because  at  that  time  the  debt  assumed  the  nature  of  an 
ordinary  one,  at  the  lowest  legal  rate.*  If  the  loss  resulting 
from  the  trustee's  neglect  is  less  than  the  income  of  the  fund 
at  the  statute  rate  of  interest,  he  may  be  relieved  on  making 
it  good.'  Trustees  are  not  ordinarily  chargeable  with  inter- 
est for  failing  to  invest  funds  until  the  lapse  of  a  reasonable 
time  after  they  have  come  to  their  hands.  No  absolute  rule 
can  be  announced  as  to  what  constitutes  such  time  because 
the  conditions  vary;  six  months  has  been  regarded  as  suflB- 
cient  under  ordinary  circumstances.^  If  funds  are  converted,*" 
or  when  received  from  the  sale  of  trust  property  are  not  applied 
and  paid  over  according  to  a  trustee's  duty,"  he  is  chargeable 
with  interest  from  the  conversion  or  time  when  it  was  his 
duty  to  pay  the  money.'' 

[628]  Public  oflBcers  who  fail  to  pay  over  money  in  their 
hands,  according  to  their  official  duty,  will  be  charged  with 
interest  from  the  time  they  should  have  paid  it.*  The  dam- 
ages resulting  to  a  creditor  from  the  escape  of  his  debtor,, 
against  whom  he  has  recovered  judgment,  includes  the  amount 
of  the  judgment  with  interest,  and  the  sheriff  is  liable  for  th& 
latter.® 

§  354.  On  money  obtained  by  extortion  or  ft-aud.   Money 
obtained  wrongfully,  or  by  extortion  or  fraud,  is  recoverable 

1  Rogers  v.  Priest,  74  Wi&  58a  Ramsey's  Appeal,  4  Watts,  71 ;  Tom- 

2  Armstrong  v.  Walkup,  12  Gratt    linson's  Appeal,  90  Pa.  St  224. 

608 ;  Tanner  v.  Skinner,  11  Bush,  120 ;  ^  Sheridan  v.  Van  Winkle,  43  N.  J. 

Clay  V.  Clay,  8  Met  (Ky.)  548 ;  State  Lb  125 ;  Cassady  v.  Trustees  of  Schools, 

V.  Richardson,  29  Mo.  App.  595.  105  111.  560;  Stern  v.  People,  102  id» 

'  Livermore  v.  Wortman,  25  Hun,  540 ;  Commonwealth  v.  Porter,  21  Pa. 

841.  St  885 ;  Magner  v.  Knowles,  67  DL 

*  Crosby  v.  Merriam,  81  Minn.  842 ;  825 ;  People  v.  G^herie,  9  Johns.  71 ; 

Dunscomb  v.  Dunscomb,  1    Johna  Slingerland  v.  Swart  18  id  255 ;  Law- 

Ch.    508 ;    Thurston,  Matter  of,  57  rence  v.  Murray,  8  Paige,  400 ;  Board 

Wis.  104.  of  Justices  v,  Fennimore^  Coxe  (N.  J» 

s  McKim  v.  Blake,  189  Mass.  69a  Lb),  242 ;  Hudson  v.  Tenney,  6  N.  H. 

«Judd  V.  Dike,  80  Minn.  880;  Yeat-  456;  Crane  v.  Dygert  4  Wend.  675; 

man's  Appeal,  102  Pa.  St  297.  Board  of   Supervisors  v.   Clark,  25 

*     7Shick]er's  Estate,  18  Phila.  504;  Hun,  282. 

»  Dunford  v.  Weaver,  84  N.  Y.  44& 
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with  interest  from  the  time  it  was  obtained ;  ^  and  if  money 
received  to  another's  use  is  wrongfully  withheld  or  disposed 
of  it  carries  interest ;  *  and  so  does  money  received  by  a  party 
for  property  tortiously  taken  or  converted  by  him.' 

§  355.  Interest  in  actions  for  torts.  In  actions  for  [629] 
torts  in  order  to  give  the  injured  party  full  indemnity,  inter- 
est is  allowed  in  trover,  or,  where  any  analogous  remedy  is 
sought,  on  the  value  of  the  property  from  the  date  of  conver- 
sion ;  *  in  trespass,  also,  on  the  value  from  the  date  of  the  tak- 

1  Arthur  v.  Wheeler  &  W.  Manuf.  Grimes  v.  Watkins,  59  id.  140;  Wat- 
Co.,  12  Mo.  App.  385 ;  Atlantic  Nat  son  v.  Harmon,  85  Ma  448 ;  Kamer- 
Bank  v.  Harris,  118  Mass.  147;  Con-  ick  v.  Castleman,  29  Mo.  App.  058; 
yer*8  Adm'r  v.  Magrath,  4  McCord,  Hyde  v.  Stone,  7  Wend.  854 ;  Mc- 
218 ;  Winslow  v.  Hathaway,  1  Pick.  Cormick  v.  Pennsylvania  Cent  R. 
211;  Trustees,  etc.  v.  Lawrence,  11  Ca,  49  N.  Y.  808;  Dows  v.  National 
Paige,  80 ;  Boston  &  8.  Glass  Co.  v.  Exch.  Bank,  91  U.  a  618 ;  Taylor  v. 
Boston,  4  Met  181 ;  Greenly  v.  Hop-  Knox,  1  Dana,  400 ;  Bissell  t.  Hop- 
kins, 10  Wend.  96 ;  Adkins  v.  Ware,  kins,  4  Cow.  68 ;  Richmond  v.  Bron- 
85  Tex.  577 ;  Wood  v.  Bobbins,  11  son,  5  Denio,  55 ;  Garrard  t.  Dawson, 
Mass.  504 ;  Clayton  v.  O'Connor,  85  49  Ga.  484 ;  Wehle  v.  Butler,  48  How. 
Ga.  193 ;  Kornegay  v.  White,  10  Ala.  Pr.  5 ;  Schwerin  v.  McKie,  51  N.  Y. 
255;  Qoddard  v.  Bulow,  1  Nott  &  180;  Beals  v.  Guernsey,  8  Johna 
McCord,  45 ;  Greggs  v.  Greggs,  56  446 ;  Kennedy  v,  Whitwell,  4  Pick. 
N.  Y.  504;  Mason  v.  Waite,  17  Mass.  466;  Johnson  v.  Sumner,  1  Met  172; 
560.  Hogg  V.  Zanesville  C.  &  M.  Ca,  5 

In  Chew  v.  Bank  of  Baltimore^  14  Ohio,    410 ;    Hepburn   t.  Sewell,  5 

Md.  299,  a  transfer  of  stock  under  a  Harr.  &  J.  212 ;  Kennedy  v.  Strong, 

bill  of  sale  and  power  of  attorney  14  Johns.  128;  Ekins  v.  East  India 

executed  by  a  lunatic  was  avoided,  Ca,  1  P.  Wm&  895 ;  Thomas  v.  Stern- 

and  it  was  held  that  the  defendant  heimer,  29  Md.  268 ;  Fowler  v.  Dav- 

should  pay  simple  interest  on  the  enport,  21  Tex.  626 ;  Pease  t.  Smith, 

dividends  accrued  on  the  stock  since  5  Lans.  519 ;  Vaughan  v.  Howe,  20 

the  transfer,  from  the  time  the  de-  Wis.  497 ;    Chauncey  v.  Yeaton,  1 

fendant  knew  of  the  lunacy.    See  N.  H.  151.    See  Pierce  v.  Rowe,  id. 

Lincoln  v.  Clafflin,  7  Wall  182.  179 ;  Hamer  v.  Hathaway,   88  CaL 

2Rapelie  v.   Emory,   1  Dall.  849;  117;  Northern  T.  Ca   v.  Sellick,  52 

Shipman  v.  Miller,  2  Root,  405 ;  Black  111.  249 ;  Tarpley  v.  Wilson,  88  Miss. 

V.  Goodman,  1  Bailey,  201 ;  Simpson  467. 

V.  Feltz,  1  McCord's  Eq.  218 ;  Com-  If  there  has  been  a  recovery  of 

mon wealth  ▼.  Orevor,  8  Bin.  121.  profits  lost  by  reason  of  the  wrong 

>  McBeth  V.  Craddock,  28  Ma  App.  done  the  property,  interest  cannot  be 

880 ;  Chauncey  v.  Yeaton,  1  N.  H.  allowed.     McGuire  v.  Montague,  58 

151.  Mich.  45a 

*  Arpin  v.   Burch,    68   Wis.   619 ;  In  Montana  interest  cannot  be  re- 

Bonesteel    v.    Orvis,     22    id.    528 ;  covered  in  an  action  for  conversion 

Schmidt  v.  Nunan,  68  CaL  871 ;  Hud-  for    any  period   before   judgment 

Bon  V.  Wilkinson,   61    Texas,    610 ;  Randall  v.  Greenhood,  8  Mont  506 ; 
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ing}  But  if  a  statute  fixes  the  damages  for  the  wrongful 
cutting  of  timber  at  the  highest  market  value  thereof  in  what- 
soever place,  shape  or  condition,  manufactured  or  unmanu- 
factured, the  same  may  have  been  at  any  time  before  the  trial 
while  in  possession  of  the  defendant,  interest  is  not  allowed 
on  the  value  so  found  before  judgment.  By  pursuing  his  stat- 
utory right  the  plaintiff  waives  that  which  he  had  independ- 
ently of  it.*  In  replevin  interest  is  allowed  to  the  plaintiff  on 
the  value  of  the  property  during  the  period  of  wrongful  de- 
tention ;  and  this  is  the  ordinary  measure  of  damages  where 
no  special  damage  is  shown;'  but  in  the  absence  of  any  stat- 
ute allowing  damages  to  the  defendant  for  wrongful  detention 
by  moans  of  the  suit  interest  is  not  recoverable  by  him  in  that 
action.*  Where  chattels  are  destroyed,  or  their  value  dimin- 
ished by  wrongful  negligence,  interest  is  in  some  jurisdictions 
likewise  a  part  of  the  compensation  to  which  Jthe  injured  party 
is  entitled.'^  This  rule  is  not  established  in  some  states.  The 
question  was  recently  passed  upon  for  the  first  time  in  Mas- 
Palmer  y.  Murray,  8  id  174 ;  S.  C,  daU,  89  id.  228,  and  MiUer  v.  Whit- 
id.  812.  BOD,  40  id.  101 ;  Andrews  v.  Costican, 

1  Baker  v.  Railroad  CJo.,  56  Vt  802 ;  80  Mo.  App.  29 ;  McCarty  v.  Quimby, 
Piatt  V.  Continental  In&  Co.,  19  AtL  12  Kan.  494.  See  Booth  v.  Ablenian, 
Rep.  687 ;  62  Vt  166 ;  Yellow  Pine    20  Wia.  602. 

Lumber  Co.  v.  Carroll,  69  Texas,  185 ;  ^  Chicago,  eta  Ry.  Ca  v.  Schultz,  55 

Blackie  v.  Cooney,  8  Nev.  41 ;  Shep-  IlL  421 ;  Chapman  v.  Chicago,  etc.  Ry. 

herd    v.  McQuilkin,  2  W.  Va.  90 ;  Ca,  26  Wis.  295 ;  Whitney  v.  Same, 

Beals  V.  Guernsey,  8  Johns.  446 ;  Brad-  27  Wis.  827 ;  Buffalo  &  H.  Turnpike 

ley  v.  Qeiselman,  22  111.  494  Ca  v.  Buffalo,  58  N.  Y.  689;  Parrott 

2  Smith  V.  Morgan,  78  Wis.  875.  v.  Knickerbocker  Ice  Ca,  46  id.  861 ; 
•  Wegner  v.  Second  Ward  Savings  Hogg  v.  Zanesville  C.  &  M.  Ca,  5 

Bank,  76  Wis.  242 ;  Schmidt  v.  Nunan,  Ohio,  410 ;  Walrath  v.  Redfield,  18  N. 

68  Cal.  871;  Brizsee  v.  Maybee,  21  Y.  457;  Hinds  v.  Barton,  25  id.  544 ; 

Wend.  144;  Bigelow  v.  Doolittle,  86  Kendrick  v.   Towle,  60  Mich.  868; 

Wis.  115 ;  GiQieB  v.  Wofford,  26  Tex.  Mote  v.  Chicago,  etc.  R  Ca,  27  Iowa, 

76;  McDonald  v.  Scaife,  11  Pa.  St  22  (carrier  liable  for  interest  on  value 

881 ;  Scott  V.  Elliott,  68  N.  G  45 ;  Mc-  of  baggage  stolen) ;  Arthur    v.  Chi- 

Donald  v.  North,  47  Barb.  580;  Rob-  cago,  etc.  R.  Ca,  61  id.  648;  Johnson 

inson  v.  Barrows,  48  Me.  186;  Oviatt  v.  Same,  77  id.  666;  Fremont>  etc.  R 

V.  Pond,  29  Conn.  479.  Ca  v.  Marley,  25  Neb.  188;  Galves- 

In  Delaware  the  allowance  of  in-  con,  etc.  Ry.  v.  Home,  69  Texas,  648 ; 

terest  is  discretionary  with  the  jury.  Varco  v.   Chicago,  etc.  Ry.  Ca,  80 

Boyce  v.  Cannon,  5  HousL  400.  Minn.  18 ;  Houston,  eta  Ry.  v.  Jack- 

*Chapman  V.  Kerr,  80Ma  158,fol-  son,  62  Texas,  209;  T.  &  P.  Ry.  v. 

lowing  Pope  v.  Jenkins,  80  id.  528,  Tankersley,  68  id.  57.    Contra,  Dam- 

aod  disapproving  Woodbum  v.  Cog-  horst  v.  Missouri  P.  Ry.  Ca,  82  Ma 
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sachusetts.^  The  court,  by  Holmes,  J.,  said:  Interest  "is 
allowed  as  of  right  in  trover  and  other  like  actions;  and 
although  it  is  suggested  that  in  such  cases  the  defendant  may 
be  presumed  to  have  had  the  use  of  the  goods  since  the  con- 
version, this  is  not  necessarily  the  fact,  and  if  it  were,  would 
have  no  bearing  on  the  indemnity  due  the  plaintiff.  .  .  . 
We  will  assume  that  the  sum  ultimately  found  by  the  jury 
cannot  be  said  to  have  been  wrongfully  detained  before  the 
finding,  in  duch  a  sense  that  interest  is  due  eo  nomine  J  But 
we  have  heard  no  reason  suggested  why,  if  a  plaintiff  has  been 
prevented  from  having  his  damages  ascertained,  and,  in  that 
sense,  has  been  kept  out  of  the  sum  that  would  have  made 
him  whole  at  the  time,  so  long  that  that  sum  is  no  longer  an 
indemnity,  the  jury,  in  their  discretion,  and  as  incident  to  de- 
termining the  amount  of  the  original  loss,  may  not  consider 
the  delay  caused  by  the  defendant.  In  our  opinion  they  may 
do  so;  and,  if  they  do,  we  do  not  see  how  they  can  do  it  more 
justly  than  by  taking  interest  on  the  original  damage  as  a 
measure."  In  Pennsylvania  there  are  discordant  expressions 
in  the  opinions  as  to  the  right  to  interest  in  tort  actions ; '  the 
latest  cases,  however,  establish  the  rule  that  it  cannot  be  al- 
lowed as  such,  but  that  in  computing  the  damages  the  time 
elapsed  since  the  cause  of  action  arose  may  be  considered.'  In 

App.  850,  and  Missouri  cases  cited,  actions  of  tort,  or  in  actions  of  any 

See  Black  v.  Camden  &  A.  R.  &  T.  kind  where  the  damages  are  not  in 

Ca,  45  Barb.  40 ;  Richmond  v.  Bron-  their  nature  capable  of  exact  com- 

son,  5  Denio,  55 ;  Lakeman  v.  Qrin-  putation,  both  as  to  time  and  amount 

nelL  5  Bosw.  625.  In  such  cases  the  party  chargeable 

1  Frazer  v.  Bigelow  Carpet  Ca,  141  cannot  pay  or  make  tender  until  both 
Mass.  126  (1886).  the  time  and  the  amount  have  been 

2  See  Pittsburgh  Ry.  Ca  v.  Taylor,  ascertained,  and  his  default  is  not 
104  Pa.  St.  806 ;  Alleghany  v.  Camp-  therefore  of  that  absolute  nature  that 
bell,  107  id.  530 ;  Railroad  Co.  v.  G^e8-  necessarily  involves  interest  for  the 
ner,  20  id.  242;  Delaware,  etc.  R.  Ca  delay.  But  there  are  cases  sounding 
V.  Burson,  61  id.  880.  in   tort  and   cases  of  unliquidated 

>  Plymouth  v.  Qraver,  125  Pa.  St  damages,  where  not  only  the  princi- 

24 ;    Pennsylvania,    eta    R.    Ca    v.  pie  on  which  the  recovery  is  to  be 

Ziener,    124    id.    560 ;    Emerson   v.  had  is  compensation,  but  where  also 

Schoonmaker,  185  id.  487 ;  Richards  v.  the  compensation  can  be  measured 

Citizens'  N.  Qas  Ca,  180  id.  87 ;  Read-  by  market  value  or  other  definite 

ing  &  P.  R.  Ca  V.  Balthaser,  126  id.  1.  standards.    Such  are  cases  of  theun- 

r                        In  Richards  v.  Qaa  Ca,  Mitchell,  J.,  intentional  conversion  or  destruction 

■aid  interest  cannot "  be  recovered  in  of  property,  eta    Into  these  cases  the 
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Indiana  the  jury  in  ascertaining  the  damages  resulting  to  lands 
from  the  wrongful  removal  of  material  therefrom  may,  in 
their  discretion,  add  interest  to  the  damages  without  finding 
that  there  has  been  unreasonable  delay  of  payment.^  The 
tendency  is  to  increase  the  number  of  actions^in  which  the 
jury  may  allow  interest  as  damages ;  *  but  this  may  not  be 
done  where  exemplary  damages  are  given  at  discretion.' 
There  is  a  divergence  of  view  as  to  the  right  to  interest  on 
damages  resulting  from  the  killing  of  animals  by  the  negli- 
gence of  railroad  companies.  Under  the  statutes  of  Missouri,* 
Colorado,*  Georgia,®  Kansas '  and  Dlinois  ®  interest  is  not  al- 
lowed. It  is  otherwise  in  Minnesota,'  Arkansas  *^  and  Ala- 
bama" from  the  time  of  the  injury,  and  in  Wisconsin"  from 
the  commencement  of  the  action.  If  the  statute  makes  the 
company  liable  for  double  the  damage  the  owner  of  the  ani- 
mal has  sustained  interest  on  the  value  of  it  is  not  recoverable.**^ 
A  distinction  has  been  made  in  respect  to  interest  in  cases  of 
an  agent  or  trustee  becoming  liable  for  property  in  his  bands 
[630]  between  loss  by  negligence  and  misfeasance.  Where 
his  liability  is  not  for  any  actual  or  intended  benefit  to  him- 
self, as  by  conversion  of  the  property  to  his  own  use,  he  is 

element  of  time  may  enter  as  an  im-  G^  897 ;  Ratteree  v.  Chapman,  79  id. 

portant  factor  and  the  plaintiff  will  574 

not  be  fully  compensated  unless  he  ^  De  Steiger  v.  Hannibal,  etc  R  Ca, 

receive,  not  only  the  value  of  his  78  Ma  88. 

property,  but  receive  it,   as  nearly  *  Denver,  eta  Ry.  Ca  v.  Conway,  8 

as   may  be,  as  of  the  date  of  his  Cola  1. 

loss.    Hence  it  is  that  the  jury  may  « Western  &  A.  R  Ca  v.  McCauley* 

allow  additional  damages  in  the  nat-  68  Qa.  818. 

ure  of  interest  for  the  lapse  of  time.  ^  Atchison,  eta  R  Ca  v.  Gabbert, 

It  is  never  interest  as  such,  nor  as  a  84  Kan.  182. 

matter  of  right,  but  compensation  for  ^  Toledo,  eta  Ry.  Ca  v.  Johnston, 

the  delay,  of  which  the  rate  of  inter-  74  111.  88. 

est  affords  the  fair  legal  measure."  » Varco  v.  Chicago^  eta  Ry.  Ca,  30 

1  Pittsburgh,  eta  Ry.  Ca  v.  Swin-  Minn.  18. 

ney,  97  Ind.  588.  wst  L.  eta  Ry.  Ca  v.  Briggs,  50 

2  Lawrence  R  Ca  v.  Cobb,  85  Ohio    Ark.  169. 

St  94 ;  Duryee  v.  Mayor,  96  N.  Y.  u  Alabama,  eta  R  Ca  v.  McAlpine, 

477 ;  Central  R  Ca  v.  Sears,  66  Ga.  75  Ala.  118 ;  Georgia  P.  R  Ca  v.  Ful- 

499  (negligent  killing  of  husband ;  lerton,  79  id.  298^ 

time  elapsed  between  death  and  trial  ^^  Chapman  v.  Chicago,  eta  Ry.  Ca, 

considered  by  jury).  26  Wia  295, 

«  Western  &  A.  R  Co,  v.  Young,  81  "  Brentner  v.  Chicago,  eta  Ry.  Ca, 

68  Iowa,  580. 
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only  liable  for  the  value  without  interest ;  but  if  he  has  de- 
rived a  private  advantage  out  of  the  property  he  will  be  liable 
for  interest.^ 

In  actions  for  damages  caused  by  collision,  interest  is  al- 
lowed on  the  cost  of  repairs  and  rental  value  while  the  vessel 
is  undergoing  repairs.*  It  is  allowed  on  all  pecuniary  elements 
of  damage  resulting  from  torts,  consisting  of  moneys,  prop- 
orty  or  labor,  the  value  of  which  is  reasonably  certain.'  The 
rate  of  interest  allowable  in  an  action  of  tort  is  governed  by 
the  statute  in  force  when  the  verdict  is  rendered  *  and  the  law 
of  the  forum.* 

Section  6. 
the  law  of  what  place  and  time  governs. 

§  356.  Importance  of  subject.  As  interest  is  generally 
regulated  by  statutes,  and  these  are  not  the  same  in  all  juris- 
dictions and  fluctuate  more  or  less  in  each,  it  is  of  great  prac- 
tical importance  that  definite  rules  or  principles  should  exist 
for  determining  the  force  and  effect  of  these  laws,  and  by 
which  of  them  any  contract  or  liability  is  to  be  governed. 
Owing  to  the  wide  domain  of  commerce,  international  and  in- 
terstate, questions  of  interest  arising  under  statutory  regula- 
tions and  restrictions  are  not  of  local  concern.  They  arise  upon 
every  form  of  indebtedness  incident  to  that  commerce;  and 
often  between  parties  widely  separated  not  only  by  distance 
but  by  national  and  state  lines,  each  performing  his  part  of 

1  Marshall  v.  Schricker,  68  Mo.  308 ;  If  strippiDgs  are  rescued  from  the 
Dawes  v.  Winship,  5  Pick.  97,  note ;  ofifending  sliip  and  the  owners  real- 
Thompson  V.  Stewart,  8  Conn.  171 ;  ize  large  sums  therefrom  the  court 
Rootes  V.  Stone,  2  Leigh,  650 ;  Ricket-  will  exercise  its  discretion  in  allowing 
son  V.  Wright,  3  Sumner,  835;  Short  interest  thereon.  The  Scotland,  118 
V.  Skipwith,  1  Brock.  103.  U.  a  507. 

''Sti-aker  v.  Hartland,  2  H.  &  M.  'Mailler  v.  Express  Prop.  Line,  61 

570;  The  Mary  J.  Vaughan,  2  Bena  N.  Y.  812;  Jay  v.  Almy,  1  Woodb.  & 

47 ;  Mailler  V.  Express  Propeller  Line,  M.  262;  Remke  v.  Clinton,  2  Utah, 

61  N.  Y.  812 ;  Warrali  v.  Munn,  88  id.  230 ;  Grosvenor  v.  Ellis,  44  Mich.  452 ; 

151 ;  Whitehall  T  Ck).  v.  New  Jersey  Snow  v.  Nowlin,  43  Mich.  883. 

a  Ckx,  51  id.  689.  *  Salter  v.  Utica,  etc.  R.  Co.,  86  N. 

But  where  both  vessels  are  at  fault  Y.  401,  disapproving  Ewing  v.  Never- 

interest  on  the  amotmt  awarded  is  sink'  Steamboat  Co.,  28  Hun,  578. 

chargeable  only  from  the  date  of  the  ^  Bischoffsheim  v.  Baltzer,  21  Fed. 

decree.    The  Manitoba,  122  U.  a  97.  Rep.  531. 
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• 

the  transaotion  at  home,  or  in  different  jurisdictions  and  under 
[631]  the  influence  of  dissimilar  laws.  These  transactions 
involve  expenditures,  independent  or  subsidiary  contracts,  and 
the  performance  of  them  in  places  having  no  common  rate  of 
interest. 

§  357.  General  rule  as  to  contracts.  The  general  rule  is 
that  the  contract  in  respect  to  its  construction  and  force,  in 
other  words  its  meaning  and  validity,  is  governed  by  the  law 
of  the  place  where  it  is  made  and  to  be  performed.*  If  valid 
there  it  is  Jure  gentium.,  valid  everywhere ;  *  and  if  void  there  is 
void  everywhere.'  What  is  the  place  of  contract  is  not  al- 
Avays  easy  to  determine ;  nor  have  the  courts  arrived  at  tho 
same  conclusion  from  the  same  or  similar  facts.  The  inquiry 
is  made  for  two  objects  —  one  to  ascertain  the  amount  of  in- 
terest which  the  creditor  is  entitled  to  receive  on  an  agree- 
ment for  interest  generally,  specifying  no  rate ;  the  other  to 
determine  whether  the  contract  when  it  contains  an  agree- 
ment for  a  specific  rate  of  interest,  or  on  one  which  at  its 
inception  interest  was  taken,  is  usurious.  It  is  a  general  rule 
that  where  the  contract  stipulates  for  interest  it  is  payable 
agreeably  to  the  law  of  the  place  where  made,  but  if  it  is 
made  with  reference  to  the  laws  of  another  state  or  countrv, 
[632]  and  is  to  be  performed  there,  the  interest  is  to  be  calcu- 
lated according  to  the  law  of  the  place  where  the  contract  is 

1  Archer  v.  Dunn,  2  V\7^.  &  &  827 ;  §  242 ;  Andrews  ▼.  Herriot,  4  Cow. 
Ralph  V.  Brown,  3  id.  895 ;  Findlay  v.  610 ;  Watson  ▼.  Orr,  8  Dev.  L.  161 ; 
Hall,  12  Ohio  St  610.  Chartres  v.  Caimes,  4  Mart  (N.  &)  1 ; 

2  Reiff  v.  Bakken,  86  Minn.  888 ;  Ck)urtois  v.  Carpenter,  1  V^i^ash.  C  C 
Matthews  v.  Paine,  47  Ark.  64 ;  Pear-  876 ;  Brackett  v.  Norton,  4  Conn.  517 ; 
sail  V.  Dwight,  2  Ma8&  88 ;  WiUings  Palmer  v.  Yarrington,  1  Ohio  St  258 ; 
T.  Consequa,  1  Pet  C.  C.  817;  De  So-  Harper  v.  Hampton,  1  H.  &  J.  458, 
bry  V.  De  Laistre,  2  H.  &  J.  198;  622;  Warrender  v.  Warrender,  9 
Trimby  v.  Vignier,  1  Bing.  N.  C  151 ;  Bligh,  110. 

Houghton  T.  Page,  2  N.  H.  42 ;  Dyer  *  Ibid. ;  United  States  v.  La  Jeune 
V.  Hunt,  5  id.  401 ;  Andrews  v.  Pond,  Eugenie,  2  Mason,  409 ;  Van  Bchaick 
18  Pet  65;  Whiston  v.  Stodder,  8  v.  Edwards,  2  Johna  Cas.  865;  Rob- 
Mart  95;  Bank  of  United  States  t.  inson  v.  Bland,  2  Burr.  1077;  Tonro 
Donnally,  8  Pet  861;  Wilcox  V.Hunt,  ▼.  Cassin,  1  N.  &  McC.  178;  Van 
18  id.  878 ;  French  v.  Hall,  9  N.  H.  Rumsdyk  v.  Kane,  1  GalL  871 ;  Alvea 
187 ;  Andrews  v.  Creditors,  11  La.  464 ;  v.  Hodgson,  7  T.  R.  241 ;  McAllister 
Smead  v.  Mead,  8  Conn.  258; -Med-  v.  Smith,  17  111.  828;  Kanaga  t.  Taj- 
bury  i«r.  Hopkins,  id.  472 ;  2  Kent's  lor,  7  Ohio  St  184^ 
Com.  457  et  seq»;  Story's  Conf.  L. 
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to  be  performed  or  the  money  paid.  The  place  of  perform- 
ance is  chiefly  regarded ;  it  locates  the  contract ;  the  parties 
are  presumed  to  have  the  law  there  in  force  in  view  in  making 
their  contract.*  Where  no  other  place  is  specified  for  per- 
formance of  a  contract,  it  is  to  be  performed  where  made.* 
The  law  of  that  place  determines  its  construction,  obligation 
and  place  of  payment.' 

The  place  of  contracting  is  prima  facie  where  the  instru- 
ment is  dated ;  but  if  written,  dated  and  signed  in  one  place 
and  delivered  at  another,  the  latter  is  the  place  of  its  con- 
summation. A  contract  takes  effect  according  to  the  law  of 
the  place  where  it  is  consummated,  or  where,  if  it  is  written, 

1  Sutro  Tunnel  Ca  v.  Segregated  Co.,  1  P.  Wms.  895 ;  Barnes  v.  New- 
Belcher  M.  Ca,  19  Nev.  121,  quoting  comb,  9  Cush.  46 ;  Bell  v.  Bruen,  1 
the  text;  JaflPray  v.  Dennis,  2  Wash.  How.  (U.  S.)  169;  Andrews  v.  Pond, 
C.  G  258;  Cowqua  v.  Landebrun,  1  18  Pet  77;  Scofield  v.  Day,  20  Johna 
id.  521 ;  Bushby  v.  Camac,  4  id.  296 ;  102 ;  Healy  v.  Gorman,  15  N.  J.  L 
Bank  of  Ulinois  v.  Brady,  8  McLean,  828 ;  Arrington  v.  Gee,  5  Ired.  590 
268;  Moore  v.  Davidson,  18  Ala.  209;  Irvine  v.  Barrett,  2  Grant's  Cas.  78 
Leffler  v.  McDermotte,  18  Ind.  246 ;  Roberts  v.  McNeeley,  7  Jones'  Lb  506 
Van  Hemert  v.  Porter,  11  Met  210;  Sevett  v.  Doge.  4  Sm.  &  M.  667 
Winthrop  v.  Carleton,  12  Mass.  4 ;  GaiUard  v.  Ball,  1 N.  &  McC.  67 ;  Peck 
Ferguson  v.  Fyflfe,  8  CI.  &  F.  v.  Mayo^  14  Vt  88 ;  Hunt  v.  Hall,  87 
121;  Cubbedge  v.  Napier,  62  Ala.  Ala.  702;  Hanrick  v.  Andrews,  9 
518;  Cash  v.  Kennion,  11  Ves.  811;  Port  9;  Chumasero  v.  Gilbert,  24  111. 
Kobinson  v.  Bland,  2  Burr.  1077;  298;  Hawley  v.  Sloo,  12  La.  Ann. 
Fanning  ▼.  Consequa,  17  Johna  511 ;  815 ;  Little  v.  Riley,  48  N.  H.  109 ; 
S.  C,  8  Johns.  Ch.  587 ;  Houghton  v.  Bolton  v.  Street,  8  Cold.  81 ;  Summers 
Page,  2  N.  H.  42 ;  Lapice  v.  Smith,  v.  Mills,  21  Tex.  77 ;  Whitlock  v.  Cas- 
18  La.  91;  MuUen  v.  Morris,  2  Pa  St  tro,  22  Tex.  108;  Butler  v.  Myer,  17 
85 ;  Slacum  v.  Pomery,  6  Cranch,  Ind.  77 ;  Bent  t.  Lauve,  8  La.  Ann. 
221 ;  Champant  v.  Ranelagh,  Prea  88 ;  Howard  v.  Branner,  28  id.  809. 
Ch.  128;  Thompson  v.  Ketcham,  4  *Shipman  v.  Bailey,20W.  Va.  140 
John&285  Smith  v.  Smith,  2  id.  285 ;  Kavanaugh  v.  Day,  10  R.  L  893 
Ruggles  V.  Keeler,  8  id.  268;  Van  Pomeroy  v.  Ainsworth,  22  Barb.  119 
Schaick  v.  Edwards,  2  Johna  Cas.  Davis  v.  Coleman,  11  Ired.  808;  Don 
855 ;  Licardi  v.  Cohen,  8  GiU,  480 ;  v.  Lippman,  5  CL  &  F.  1 ;  De  Wolf  v. 
Lewis  V.  Owen,  4  &  &  Aid.  654 ;  Johnson,  10  Wheat  867,  888 ;  Wilson 
Quin  V.  Keefe,  2  H.  BL  558 ;  Bain-  v.  Lazier,  11  Gratt  477 ;  Blodgett  v. 
bridge  v.  Wilcocks,  Baldw.  C  C.  586 ;  Durgin,  82  Vt  861 :  Thompson  v. 
Royce  v.  Edwards,  4  Pet  111 ;  Smith  Ketcham,  8  Johna  189 ;  ShortT.  Tra- 
V.  Buchanan,  1  East,  6;  Frazier  v.  bue,  4  Met  (Ky.)  299. 
Warfield,  9  Sm.  &  M.  220 ;  Lloyd  v.  »  Bryant  v.  Edson,  8  Vt  825 ;  Bank 
Soott  4  Ptet  205 ;  Hosf ord  v.  Nichols,  of  Orange  v.  Colby,  12  N.  H.  520 ; 
1  Paige,  220;  Bayle  v.  Zacharie,  6  SherriU  v.  Hopkins,  1  Cow.  108; 
Pet.  684.  648 ;  Ekins    v.  Last  India  Clark  v.  Searight,  185  Pa.  St  17a 
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[683]  it  is  delivered  and  put  in  force.'  Wh^re  a  note  is  ex- 
pressly made  payable  at  a  designated  place,  its  legal  effect  in 
this  particular  cannot  be  changed  by  parol  evidence.'  But  if 
it  is  payable  generally,  extrinsic  evidence  may  be  resorted  to 
to  show  that  it  was  intended  to  be  paid  at  a  particular  place, 
and  thereby  subject  it  to  the  law  of  that  place.  In  such  case 
interest  will  be  allowed  at  the  rate  established  by  the  law  in 
force  there.'  A  debt  was  payable  in  Great  Britain,  and  the 
creditor  agreed  with  the  debtor,  for  the  latter's  accommoda- 
tion, that  it  might  be  paid  in  one  of  the  states  in  this  country; 
and  it  was  held  that  the  interest  accruing  upon  it  thereafter 
should  be  computed  according  to  the  rate  in  that  state.*  If 
no  place  of  payment  or  rate  of  interest  is  specified,  and  there 
is  no  proof  of  the  intention  of  the  parties  as  to  the  former,  the 
instrument  is  payable  anywhere  and  the  rate  of  interest  is 
determinable  by  the  law  of  the  jurisdiction  in  which  suit  is 
brought  upon  it.* 

§  358.  Bale  as  to  notes  and  bills.  Bills  of  exchange  and 
promissory  notes  illustrate  these  principles  in  respect  to  the 
lex  loci  contractics.  The  maker  of  a  note  and  the  acceptor  of 
a  bill  are  bound  to  pay  the  money  therein  mentioned  at  the 
places  severally  specified  for  payment.  To  those  places  they 
have  given  express  assent.  They  are  the  parties  primarily 
bound,  and  the  agreements  appearing  by  the  face  of  the  paper 
are  respectively  theirs.  The  place  of  making  the  note  or  ac- 
cepting the  bill  is  that  where  the  contract  is  made,  and  where, 
but  for  the  appointment  of  another  place  for  payment,  they 
would  be  bound  to  perform  it.  As  the  place  of  performance, 
when  expressly  fixed,  is  the  place  of  contract  within  the  sense 
of  the  lex  loci,  these  parties  are  held  to  pay  the  bill  or  note  ac- 
cording to  its  interpretation  and  force  by  the  law  of  that  place.* 
Bills  of  exchange  are  usually  addressed  to  a  drawee  at  a  par- 
ticular place;  the  place  so  mentioned  is  that  at  which  the 

iHyde  v.  Goodnow,  8  N.  Y.  266;  « Thompson  v.  Ketcham,  8  Johna. 

Cook    V.    Litchfield,  5    Sandf.  880 ;  189 ;  Frazier  v.  Warfield,  9  Sm.  &  Ml 

Davis  V.  Coleman,  7  Ired.  424;  Fant  220. 

V.  MiUer,  17  Gratt  47 ;  Cook  v.  Mof-  »  Austin  v.  Imus,  28  Vt  28a    See 

fat.  5  How.  (U.  a)  295 ;  Whiston  v.  Senter  v.  Bowmiin,  5  Heist  14 

Stodder,  8  Mart  (La.)  95 ;  Snaith  v.  *Pearce  v.  WaUace^  1  Har.  &  J.  4a 

Mingay,  1  W.  &  a  87 ;  Lenwig  v.  »  Kopelke  v.  KopeUte,  112  Ind.  485l 

Ralston,  1  Pa.  St  189.  «See  ante,  §  857. 
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drawer  agrees  that  his  bill  shall  be  honored ;  and,  when  ao- 
cepted,  it  is  the  pUce  where  the  acceptor  agrees  to  pay  it 
unless  the  bill  specifies  another  place  of  payment;  the  [634] 
place  of  payment  is  the  place  of  contract,  and  the  laws  there 
in  force  govern  it.^ 

The  drawer  of  a  bill  and  the  indorser  of  a  note  or  bill  con- 
tract by  the  act  of  drawing  and  indorsing.  Their  contracts  are 
implied.  '  The  undertaking  of  the  former  is  that  the  drawee 
will  accept  the  bill  and  pay  the  amount  of  it  where,  according 
to  its  face,  it  is  payable;  and  that  if  the  bill  is  dishonored  and 
due  notice  of  the  dishonor  is  given  him,  he  will  himself  pay 
the  amount  to  the  holder.  His  agreement,  so  implied,  is  not 
to  pay  at  the  place  mentioned  in  the  bill;  but  at  the  place 
where  he  draws  it,  and  where,  consequently,  he  is  legally 
bound  to  perform,  no  other  place  of  performance  being  im- 
plied or  specified.*    The  act  of  drawing  is  interpreted  [635] 

1  Todd  V.  Bank,  8  Bush,  620.  ing   on    which    it   purports   to   be 

2  Story  on  Prom.  Notes,  §830,  note;    founded.    The  court    there    admit 
Story  on  Bills,  §  154  that  the  notification  of  the  dishonor 

Rothschild  v.  Currie,  1  Q»  K  48»  is  parcel  of  the  contract  of  the  in- 
proceeded  upon  the  opposite  theory,  dorser ;  and,  if  so^  then  it  must  be 
that  the  law  of  the  place  of  payment  governed  by  the  law  of  the  place 
governed  as  to  all  the  parties.  It  was  where  the  indorsement  was  made, 
the  case  of  a  bill  drawn  in  England  upon  the  very  rules  cited  by  the 
on,  and  accepted  by,  a  house  in  court  from  Pothier.  The  error  (if  it 
France,  payable  at  Paris,  in  favor  of  be  such)  seems  to  have  arisen  from 
a  payee  domiciled  in  England,  by  confounding  the  contract  of  the  ac- 
whom  it  was  indorsed  there  to  an  in-  ceptor  with  the  contract  of  the 
dorsee  who  was  also  domiciled  there,  drawer  and  the  indorser."  In  a  pre- 
The  biU  was  dishonored  at  maturity,  ceding  i)art  of  the  same  note  the 
and  due  notice  was  given  to  the  learned  author  says :  **  The  acceptor 
payee  according  to  the  law  of  France ;  agrees  to  pay  in  the  place  of  accept- 
but  not*  as  it  was  suggested,  accord-  ance,  or  the  place  fixed  for  the  pay- 
ing to  the  law  of  England.  And  it  ment  (Cooper  v.  Waldegrave,  2  Beav. 
was  held,  in  a  suit  brought  by  the  in-  282) ;  but  upon  his  default,  the  drawer 
doisee  against  the  payeie,  that  the  no-  and  tlie  indorser  do  not  agree,  upon 
tioe  was  good,  being  according  to  the  due  protest  and  notice,  to  pay  the 
law  of  France,  the  lex  loci  contractus  like  amount  in  the  same  place;  but 
of  acceptance.  In  a  note  to  §  830  of  agree  to  pay  the  like  amount  in  the 
Story  on  Prom.  Notes  this  decision  place  where  the  bill  was  drawn  or  in- 
18  criticised  by  the  author:  "With  dorsed  by  them  respectively.  Hence 
the  greatest  deference  for  that  learned  it  is  that  the  notice  to  be  givei^  to 
judge  (who  delivered  the  opinion),  it  each  of  them  must  and  ought  to  be 
seenas  to  me  that  the  decision  of  the  notice  according  to  the  law  of  the 
court  is  not  sustained  by  the  reason-  place  where  he  draws  or  indorses 
Vol.  1-48 
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by  the  law  of  the  place  where  it  is  drawn.  Its  validity  and 
effect  are  determined  by  that  law; '  and  the  money  due  there, 
by  reason  of  the  violation  of  the  drawer's  undertaking  that 
the  drawee  should  accept  and  pay  according  to  the  tenor  of 
the  bill,  is  the  amount  specified  in  it,  together  with  interest, 
after  his  own  default,  if  not  fixed  by  the  bill  at  the  rate 
[686]  allowed  by  the  law  of  the  place  of  drawing.'    The  dam- 

the  bill,  as  a  part  of  the  obligations  The  bills  were  made  payable  to  F 
thereof.  The  drawer  and  indorser,  Hatttnann,  and  discounted  by  bini  at 
in  effect,  contract  in  the  place  where  the  place  where  they  were  drawn ; 
the  bill  is  drawn  or  indorsed  aoondi-  they  were  dishonored,  and  the  ques- 
tional obligation ;  that  is,  if  the  bill  tion  was  whether  the  plaintiff  was 
is  dishonored,  and  due  notice  is  given  entitled  to  recover  against  the  de- 
to  them  of  the  dishonor  according  to  fendant  six  per  cent,  the  rate  in 
the  law  of  the  place  of  their  con-  Washington,  where  they  were  paya- 
tract  they  will  respectively  pay  the  ble,  or  twenty-five  jier  cent,  the  rate 
amount  of  the  bill  at  that  place.  The  of  interest  in  California,  where  they 
law  of  the  place  of  the  acceptance  or  were  drawn.  The  court  of  exchequer 
payment  of  the  bill  has  nothing  to  do  in  England  gave  the  plaintiff  interest 
with  their  contract ;  for  it  is  not  according  to  the  rate  in  California, 
made  there,  and  has  no  reference  to  In  Hunt  v.  Standart,  15  Ind.  88,  a 
it"  See  Shanklin  v.  Cooper,  8  Blackf.  note  made  and  indorsed  in  Indiana 
41,  overruled  in  Hunt  v.  Standart,  15  was  payable  in  New  York.  The  in- 
lod.  8a  dorsement  was  sufficient  according 

I  Cooper  V.  Waldegrave,   2  Beav.  to  the  law  of  New  York,  but  it  was 

382;  Ayrman  v.  Sheldon,  12  Wend,  not  sufficient  under  the  law  of  Indi- 

439;  Everett  v.  Vendrye8»  19  N.  Y  ana.     The   question   was   by  what 

436;  Yeatman  v.  CuUen,  6  Blackf.  law  the   sufficiency  of  the  indorse- 

240 ;  Slacum  v.  Pomery,  6  Cranch,  ment  was  to  be  tested.    It  was  held 

221 ;  Powers  v.  Lynch,  8  Mass.  77 ;  that  the  indorsement  was  governed 

Williams  v.  Wade^  1  Met  82 ;  Trim-  by  the  law  of  Indiana,  where  it  was 

bey  V.  Vignier,  1  Bing.  N.  G.  151 ;  made.    The  following  cases  involved 

Potter  V.  Brown,  5  East,  124 ;  Hicks  a  similar  question  and  were  decided 

V.  Brown,  12  Johns.   142 ;  Hunt  v.  in  the  same  way :    Ayrman  v.  Shel- 

Standart,  15  Ind.  88;  Van  Raugh  v.  don,  12  Wend.  489;  Everett  v.  Ven- 

Van  Arsdaln,  8  Cal  154;  Burrows  v.  dryes,  19  N.  Y.-  486;    Yeatman    v. 

Hannegan,  1  McLean,  815.  Cullen,  5  Blackf.  240;  Williams  v. 

«  Bailey  v.  Heald,  17  Tex.  102;  Wade,  1  Met  82 ;  Trimbey  v.  Vignier, 
Bank  of  U.  &  v.  United  States,  2  1  Bing.  N.  Q  151 ;  Burrows  v.  Han- 
How.  711;  Raymond  v.  Holmes,  11  negan,  1  McLean,  815;  Holbrook  ▼. 
Tex.  54 ;  Crawford  f.  Branch  Bank,  6  Vibbard,  8  HL  465 ;  Currie  v.  Lock- 
Ala.  12.  wood,  40  Conn.  849;  Lowry's  Adm*r 

In  Gibbs  v.  Fremont,  9  Exch.  25,  v.  Western  Bank,  7  Ala.  12a    See 

the  action  was  by  the  indorsers  of  Trabue  v.  Short,  5  Cold.  293 ;  Short 

several  bills  of  exchange  drawn  by  t  Trabue,  4  Met  (Ky.)  299 ;  Artisans* 

the  defendant  in  California,  on  James  Bank  v.  Park  Bank,  41  Barh  599; 

Buchanan,    at  Washington,    D.  CL  Trabue  v.  Short,  18  La.  Ann.  267; 
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ages  are  to  be  ascertained  by  the  same  law,'  for  not  having 
the  money  for  the  holder  at  the  place  where,  according  to  the 
bill,  it  should  have  been  paid.  The  contract  implied  from 
indorsement  is  in  legal  effect  the  same  as  that  implied  from 
drawing  a  bill ;  the  language  of  an  indorsement  expressed  in 
full  is  a  bill  of  exchange.^  It  is  a  new  and  substantive  con- 
tract ; '  and  the  obligations  of  the  parties  are  to  be  determined 
according  to  the  law  of  the  country  in  which  it  is  made.* 
This  seems  now  to  be  the  doctrine  of  both  the  English  and 
American  courts;  but  it  has  not  been  established  without 
dissent.* 

The  contract  of  the  drawer  or  indorser  in  relation  to  the 
payment  is  twofold :  that  the  acceptor  or  maker  will  pay  ac- 
cording to  the  tenor  of  the  paper  the  amount  therein  men- 
tioned, at  the  specified  time  and  place ;  and  that  in  case  the 
parties  primarily  bound  fail  to  make  such  pityment,  then, 
upon  due  notice  of  such  default,  the  drawer  or  indorser  will 
pay  that  amount.  The  measure  of  their  liability  rests  upon 
the  theory  that  they  should  pay  a  sum  which  will  be  a  full 
compensation  to  the  holder  for  the  acceptor's  and  maker's 
default,  consisting  of  damages  for  being  obliged  to  receive 
the  money  at  a  different  place,  and  interest  during  the  delay 
of  payment.  The  interest  that  the  primary  parties  are 
chargeable  with  is  the  rate  of  the  country  or  state  where  the 
paper  was  payable.  They  are  liable  to  that  rate  because  the 
contract  was  to  be  there  performed.  Although  these  second- 
ary parties  did  not  agree  to  pay  at  the  same  place,  they 
agreed  to  pay  the  same  debt;  that  is,  the  face  of  the  paper. 
Now,  if  the  interest  which  the  primary  parties  are  liable  for 

Allen  V.  Kemble,  6  Moore  P.  C.  314 ;  ^  Ibid. ;   McC9intock  v.  Camniins, 

Allen  T.  Merchants'  Bank,  22  Wend.  8  McLean,  168;  Mix  v.  State  Bank, 

215.  18   Ind.    521;   Butters  v.    Olds,  11 

1  Slacum  V.  Pomery,  6  Cranch,  221.  Iowa,  1. 

2  fiayley  on  Bills,  ch.  5,  §  8 ;  Story  . »  Shanklin  v.  CJooper,  8  Blackf.  41 ; 
on  Bills,  g  108;  Ayrman  v.  Sheldon,  Mullen  v.  Morris,  5  Pa.  St  87;  Han- 
12  Wend.  489;  Ballingallis  t.  Glee-  rick  v.  Andrews,  9  Port  10;  Peck  v. 
ter,  8  East,  482;  Heylyn  v.  Adam-  Mayo,  14  Yt  88;  Rothschild  v.  Cur- 
son,  2  Burr.  674 ;  Ogden  v.  Saunders,  rie,  1  Q.  K  48 ;  Phillips  v.  Im  Thum, 
12  Wheat  218,  841.  L^  R  1  Q  P.  468;  Able  v.  McMurray, 

» Slacum    V.  Pomery,   6    Cranch,    10  Tex.  85a 
221 ;  Edw.  on  Bills,  268;  Everett  v. 
Vendryes,  19  N.  Y.  486. 
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[637]  is  an  incident  to  that  debt,  and  follows  it  as  the  shadow 
follows  the  substance,  why  should  not  the  subsidiary  obliga- 
tion in  respect  to  the  amount  be  the  same  as  the  primary? 
But  the  cases  appear  to  proceed  upon  the  principle  that  on 
the  default  of  the  primary  parties,  the  immediate  requisite 
steps  being  taken  to  render  the  conditional  liability  of  the 
drawer  and  indorser  absolute,  the  amount  specified  in  the  bill 
or  note  becomes  their  debt;  that  they  are  not  responsible  for 
the  continued  default  of  the  principals ;  nor  therefore  liable 
for  the  interest  chargeable  to  them ;  but  only  for  their  own 
default  in  not  paying  the  sum  which  becomes  their  absolute 
debt,  in  pursuance  of  their  contract  as  drawer  or  indorser. 
And  their  agreement  is  to  pay  at  the  place  where  their  con- 
tract was  made.     They  are  liable  on  account  of  their  own  de- 
fault  to   pay  interest  according  to  the  law  of  that    place. 
Their  default'  for  which  interest  is  computed  against    them 
dates  from  receiving  notice  of  the  dishonor  of  the  bill  or 
note.* 

§  359.  Bonds  to  the  United  States.  An  apparent  e:xcep- 
tion  exists  in  the  case  of  oflBcial  bonds  executed  to  the  fed- 
eral government.  It  sometimes  happens  that  they  are  exe- 
cuted by  the  principals  in  one  state  and  the  sureties  in  another 
or  in  different  states.  The  rights  and  duties  of  sureties  are 
known  to  be  dissimilar  in  the  several  states.  It  has  beei^  de- 
cided, however,  that  such  bonds  must  be  treated  as  rnade 
and  delivered  and  to  be  performed  by  all  the  parties  a^t;  the 
seat  of  government,  upon  the  ground  that  the  princif>al  is 
bound  to  account  there;  and  therefore,  by  necessary  im'pli^^" 
tion,  all  the  other  parties  look  to  that  as  the  place  of  P^^' 
formance,  by  the  law  of  which  they  are  to  be  governed.* 

§  360.  Between  parties  in  difTerent  states.  Where  pa^^ties 
meet  together,  and  face  to  face  make  contracts,  the  pla^:^®  ^^ 
making  is  fixed  with  certainty;  and  also  the  place  of  perf^^"^' 
[638]  ance  where  no  other  is  designated.  But  all  obligatio^^^^ 

1  Walker  v.  Barnes,  6  Taunt  640.  comes   due  and  the  day  whe^^    .  ® 

It  was   held  in  this   case  that   the  drawer   receives   notice  of  th^^ 

drawer  of  a  bill  which  is  dishonored  honor. 

by  the  acceptor  is  not  liable  to  pay  history   Conf.   Lu,  §  290;   C?^^^  ^' 

interest  for  the  time  which  elapses  United  States.  6  Pet  172,  202 ;      '^^' 

between  the  day  when  the  biU  be-  can  v.  United  States,  7  Pet  i85u. 
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pay  money  are  not  initiated  in  this  manner.  The  same  rule,  how- 
ever, applies  to  less  formal  or  more  complicated  transactions. 
Interest  is  allowed  according  to  the  law  of  the  place  where 
an  indebtedness  arises,  and  where  the  money  ought  to  be 
paid.  In  cases  of  accounts  and  advances  between  parties  re- 
siding in  diflFerent  countries  inquiry  is  made  to  ascertain,  as  a 
matter  of  fact,  where  by  their  intention  the  balance  is  to  be 
repaid,  whether  in  the  country  of  the  creditor  or  that  of  the 
debtor.^  When  ascertained,  the  law  of  that  place  governs  as 
to  interest.  In  the  absence  of  any  stipulation  on  the  subject, 
or  circumstances  indicating  a  different  intention,  the  party 
advancing  money  for  another  is  entitled  to  interest  at  the 
rate  established  at  the  place  where  the  advance  is  made ;  for 
the  contract  to  refund,  implied  by  law,  is  to  pay  with  interest 
according  to  the  rate  which  prevails  where  the  transaction 
takes  place.'  This  rule  was  applied  in  favor  of  the  consignee 
of  a  ship  in  South  Carolina  who  paid  certain  charges  on  ac- 
count of  the  last  sickness  and  funeral  of  the  master,  in  accord- 
ance with  the  custom  of  the  port  where  the  ship  was.  The 
owner  in  Massachusetts  was  held  liable  to  reimburse  him  ac- 
cording to  the  rate  of  interest  of  the  place  where  the  money 
was  advanced.'  So  when  a  balance  of  account  exists  in  favor 
of  a  commission  merchant  residing  and  doing  his  business  in 
one  state,  against  his  correspondent  in  another,  the  cause  of 
action  is  deemed  to  arise  where  the  creditor  resided  and  did 
the  business.^  And  in  a  case  where  an  agent  advanced  his 
money  at  New  Orleans  for  his  principal  residing  in  another 
state,  upon  an  undertaking  of  the  principal  to  replace  it  by 
accepting  and  paying  drafts  drawn  by  the  agent  at  New  Or- 
leans, it  was  held  that  the  debtor  was  liable  to  New  Orleans 
interest  if  he  suffered  the  bills  to  be  dishonored,  as  well  as  to 
any  necessary  loss  on  account  of  the  difference  of  exchange.* 
A  Chinese  merchant  residing  at  Canton  consigned  goods  to 
a  merchant  in  New  York  to  be  sold  by  him,  the  net  proceeds 
to  be  remitted  to  the  consignor  at  Canton,  at  which  [639] 

1  Grant  v.  Healey,  8  Sumn.  52a  ^  Coolidge  v.  Poor,  15  Mass.  427. 

2  Winthrop  v.  Carleton,  12  Mass.  4 ;  ^  Lanusse  v.  Barker,  8  Wheat  101 ; 
Amott  y.  Redf em,  2  C.  &  P.  88 ;  Ed-  Milne  t.  Moreton,  6  Bin.  353 ;  Bain- 
wards  on  Bills,  7ia  bridge  v.  Wilcocks,  Baidw.  C  C.  586L 

'Winthrop  v.  Carleton,  12  Mass.  4. 
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place  the  goods  were  delivered  to  the  agent  of  the  consignee. 
The  question  was  whether  interest  at  twelve  per  cent.,  ac- 
cording to  the  custom  of  Canton,  should  be  charged  during 
the  delay  of  payment,  or  whether  the  creditor  was  entitled 
only  to  the  rate  in  Kew  York.  It  was  held  that  the  goods 
consigned  were  at  the  risk  of  the  consignor  on  their  vo^^age 
to  New  York,  and  the  entire  duty  of  the  consignee  to  make 
sale  and  remittance  of  net  proceeds  was  to  be  performed 
there.  The  duty  of  remitting  meant  no  more  than  a  delivery 
of  the  money  on  board  a  proper  vessel  at  New  York,  to  a 
suitable  agent,  for  the  purpose  of  being  transported  to  Can- 
ton by  the  usual  route,  and  duly  consigned  to  the  principal.^ 
Hence,  the  place  of  contract  may  be  determined  in  cases  of 
this  sort,  where  no  other  intention  is  manifest,  by  a  rule  of 
easy  application:  that  advances  ought  to  be  deemed  reim- 
bursable at  the  place  where  they  are  made,  and  sales  of  goods 
to  be  accounted  for  where  they  take  place  or  are  authorized 
to  be  made.'  So  it  has  been  held  that  if  a  trustee  receive 
money  as  such  in  a  foreign  state,  and  apply  it  to  his  own  use, 
he  must  account  for  interest  according  to  the  law  of  the  place 
where  it  was  received.'  Loans  bear  the  interest  of  the  place 
where  made  unless  payable  elsewhere.* 

§  361.  Same  subject.  On  the  same  principle  of  paying  in- 
debtedness where  it  arises,  moneys  due  on  purchases  will  be 
referred  to  the  law  of  the  place  where  a  party,  personally  or 
by  letter,  orders  or  requests  to  be  supplied,  or  a  seller  nego- 
tiates and  completes  a  sale,  unless  there  is  an  agreement  by 
note  or  otherwise  to  pay  somewhere  else.*  If  a  written  ob- 
ligation for  the  purchase-money,  payable  generally,  is  dated 
and  delivered  where  the  sale  is  actually  consummated  by  ne- 
gotiation of  its  terms  and  delivery  of  the  property,  and  espe- 
cially if  one  of  the  parties  resides  there,  it  is  the  place  of  con- 
[640]  tract;  and  this  conclusion  will  not  be  affected  though 

^Fanning  v.  Consequa,  17  Johns.  SBischoffsheim  ▼.  Baltzer,  21  Fed 

511;  Cartwright  t.  Greene,  47  Barb.  9.  Rep.  581 ;  NeiU  v.  NeUI,  81  Miss.  86. 

sibid;  Grant  v.  Healey,  3  Sumn.  «Consequa  v.  Willings,  Pet  C.  G 

523 :  Bainbridge  v.  Wilcocks,  Baldw.  229 ;  Anonymous,  Martin  &  Hay w. 

C.  C.  535 ;  Story's  Conf.  L..  g§  283-285 ;  149 ;  Stewart  v.  Ellice,  2  Paige,  604. 

HaU  V.  Woodson,  13  Ma  462.  ^Mclntyre  v.  Parks,  8   Met  207; 

Whiston  V.  Stodder,  8  Mart  (La.)  95 
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such  obligation  be  signed  by  other  parties  as  sureties  or  as 
<KM)bligors  at  other  places.^ 

A  contract  for  the  payment  of  money  entered  into  [641] 
with  such  circumstances  as  alone  would  bring  it  under  the 

1  Arrington  v.  Qee,  5  Ired.  h.  590,  a  new  security  here  expressing  that 

is  an  instructive  case  upon  the  doc-  the  rate  of  interest  should  be  eight 

trine  of  lex  loci  contractus,    A  citi-  per  cent,  or  including  therein  eight 

sen  of  ?«ort]i  Carolina  took  a  number  per  cent  for  intei^est  accrued  (unless 

of  slaves  to  Alabama,  and  tliere  sold  it  be  a  new  contract  for  further  for- 

them  to  a  citizen  of  that  state,  who  bearance  here),  would  not  be  in  vio- 

agreed  to  give   him  a  bond,  with  lation  of  our  law,  but  would  be  valid 

sureties,  for  the  price ;  this  bond  was  McQueen  v.  Bums,  1  Hawks,  476. 

executed  by  the  principal  at  Mobile,  Such  is  even  the  case  when  a  loan  is 

A)&,  where  it  bore  date ;  afterwards  made  in  one  country  and  a  subse- 

two  sureties  signed  it  in  North  Caro-  quent  coUateral  security  is  taken  on 

lina,  where  they  resided ;  the  bond  real  estate  in  another.    De  Wolf  v. 

mentioned  no  place  of  payment    It  Johnson,  10  Wheat  867.   Much  more 

was  held  that  the  sureties,  as  well  as  must  that  be  true  when  the  security 

the  principnl,  were  bound  for  the  taken  in  a  foreign  place  is  merely 

paymeht  of  interest  according  to  the  personal.    For  the  original  contract 

laws  of  Alabama.  obliged  the  debtor  to  pay  a  particular 

The  court  say:  '*The  contract  of  rate  of  interest  and  the  new  security 

sale  from  which  the  bond  sued  en  is  merely  the  means  of  more  readily 

had  its  origin  was  made  and  com-  enforcing  the  performance  of  that 

pleted  in  Alabama,  and  the  money  obligation.    If,  then,  Charles  J.  Gee, 

which  the  purchaser  engaged  to  pay  the  principal  debtor,  had  executed 

to  the  seller  would,  if  not  paid  when  his  note  for  this  debt  in  this  state, 

due,  thereafter  bear  interest  at  the  that  would  not  have  altei*ed  the  rate 

rate  of  eight  per  cent ;  it  not  being  of  interest^  provided  the  note  should 

stipulated  by  the   parties  Umt  the  become  payable  when  the  debt  would 

payment  should  be   made   in   any  fall  due  according  to  the  original 

other  place.    For  it  is  an  undoubted  contract  and  did  not  designate  some 

principle  of  law  that  not  only  the  other  place  of  payment;    in  other 

validity  of  the  contract  depends  on  words,  if  the  note  was  but  a  security 

the  lex  loci  contractuBy  but  its  efifects,  for  the  pre-existing  debt  and  in  no 

ii>^luding  the  right  of  the  creditor  to  respect  changed  its  character, 

interest  and  its  amount,  depends  on  "  But  in  truth,  this   security  by 

it  alsa    The  only  question  in  this  bond  was  given  by  him  in  Alabama, 

case,  then,  is  wliich  is  the  locus  con-  as  well  us  tlie  debt  originally  con- 

tractus,  so  as  to  apply  to  this  trans-  tracted  there ;  and  the  bond  is  dated 

action  the  above-mentioned  princi-  at  Mobile,  and  specifies  no  other  place 

pie.    We  think  clearly  it  is  Alabama,  of  performance.    Now,  although  it 

Beyond  question,  that  is  true  of  the  be  true  that  the  rule  of  the  lex  loci 

original  contract:  namely,  that  of  contractus,  before  stated,  is  subject 

the  purcliaue,  sale  and  delivery  of  the  to  the  modification  that  it  must  yield 

negroes.    And  '  the  rate  of  interest  to  the  lex  lod  in  quo  solveret^  yet 

which  the  debtor .  should  pay  is  a  that  is  so  only  in  those  cases  in  which 

part  of  thai  oonlractt  so  that  taking  it  appears  from  the  contract  that  the 
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operation  of  the  laws  of  a  particular  place  as  the  place  of  con- 
tract will  not  be  withdrawn  from  the  effect  of  those  laws 
merely  by  taking  security  for  the  performance  of  the  contract 
[642]  by-mortgage  upon  lands  situated  in  another  jurisdiction. 

performance  is  to  be  at  some  other  the  bond  ex]»es8ed  that  it  was  pay- 
place.  For  when  a  contract  states  able  at  Mobile.  When  the  others  ex- 
that  the  parties  had  in  view  the  law  ecuted  it,  can  it  also  be  supposed  that 
of  another  country,  when  they  made  they  insisted  that,  as  to  them,  the 
it.  then  it  is  but  right  to  say  that  the  bond  should  be  payable  in  North 
contract  should  be  governed  by  the  Carolina?  Certainly  not;  for  to  say 
law  the  parties  thus  appear  to  have  nothing  more,  it  cannot  be  presumed 
intended,  rather  than  by  that  of  the  that  the  same  debt  is  payable  at  two 
loci  contractus.  Thus  notes  made  different  places,  unless  it  be  so  ex- 
and  dated  in  Dublin  for  £100  mean  pressed.  It  is  said,  indeed,  that,  as  in 
Irish  and  not  English  currency,  un-  our  law  the  contract  is  several,  it  is 
less  they  be  payable  on  their  face  in  the  same  thing  as  if  these  parties  had 
England;  in  which  latter  case  the  given  distinct  notes  in  thisstate  for  the 
money  would  be  English.  Kearney  debt  But  it  is  to  be  recollected  that  the 
V.  King,  2  B.  &  Aid.  801 ;  Sproule  v.  bond  is  also  joint;  and  therefore  that 
Legge,  1  B.  &  C.  16 ;  Don  v.  Lipp-  aU  three  of  the  obligors  obliged  them- 
man,  5  Clark  &  F.  1.  For  debts  have  selves  jointly  to  do  the  same  thing ; 
no  sHus,  and  are  payable  everywhere,  that  is  to  say,  to  pay  a  certain  sum 
including  the  locus  contractus;  and  of  money ;  and  the  only  question  is« 
therefore  Uie  law  of  that  place  shall  whether  we  are  to  understand  them 
govern,  since  it  does  not  appear  from  as  contracting  to  pay  the  sum  at  one 
the  contract  that  the  parties  con  tern-  and  the  same  place.  For,  if  we  are 
plated  the  law  of  any  other  placa  so  to  understand,  there  can  be  no 
There  cannot  be  any  other  rule  but  doubt,  from  what  has  been  already 
that  of  the  place  of  the  origin  of  the  said,  that  the  place  is  Mobile;  and 
debt,  unless  it  be  that  where  the  then,  according  to  the  rule  that  the 
creditor  may  be  found ;  since  the  interest  is  to  be  regulated  by  the  law- 
debtor  must  find  the  creditor  for  the  of  the  place  of  performance,  the 
purpose  of  making  payment  But,  bond  would  bear  Alabama  interest 
manifestly,  this  last  can  never  be  There  would  have  been  nothing  un- 
adopted, because  it  would  vary  with  lawful  in  taking  a  bond  in  this  state 
every  change  of  domicile  or  residence  for  that  interest  as  we  have  before 
of  the  creditor.  Then,  as  was  ob-  seen,  as  it  would  merely  be  a  supple- 
served  by  Lord  Brougham  in  Don  v.  mental  security  for  a  previous  law- 
Lippman,  a  contract,  payable  gener-  ful  contract  Now,  it  is  impossible 
ally,  naming  no  place  of  payment  is  to  suppose  that  these  defendants 
to  be  taken  to  be  payable  at  the  place  could  have  contemplated  the  pay- 
of  contracting  the  debt,  as  if  it  was  ment  being  made  here  by  them,  and 
expressed  to  be  there  payable.  Being  not  at  Mobile,  by  the  principal.  The 
payable  everywhere,  the  rate  of  in-  very  statement  of  the  case  is,  that 
terest  must  be  determined  by  the  law  they  executed  the  bond  as  the  sure- 
of  the  origin,  since  there  is  nothing  ties  of  Charles  &  Gee ;  and  in  the 
else  to  give  a  rula  .  .  .  We  are  nature  of  things,  therefore,  they  ez- 
to  suppose  that  as  to  Charles  &  Gee  pected  to  be  only  secondarily  liabie» 
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Taking  such  security  does  not  necessarily  draw  after  it  the 
consequence  that  the  contract  is  to  be  fulfilled  where  the  se- 
curity is  taken.  The  legal  fulfillment  of  a  contract  or  a  loan 
on  the  part  of  the  bondsman  is  repayment  of  the  money ;  and 
the  security  given  is  but  the  means  of  securing  what  he  has 
contracted  for,  which  in  the  eye  of  the  law  is  to  pay  where 
he  borrows  unless  another  place  of  payment  be  expressly 
designated  by  the  contract.*  But  when  there  is  nothing  else 
to  indicate  where  the  transaction  took  place,  or  where  the 
contract  to  pay  is  to  be  performed,  the  law  of  the  place  where 
the  real  estate  is  situated  on  which  the  money  is  secured  will 
govern  as  to  the  rate  of  interest.  A  marriage  settlement, 
though  made  in  another  state,  was  held  to  bear  interest  ac- 
cording to  the  law  of  South  Carolina  because  secured  on  lands 
in  that  state.'  Creditors  residing  in  Pennsylvania,  where  the 
limit  of  interest  is  six  per  cent.,  held  a  mortgage  made  in  the 
state  of  New  York  upon  lands  situate  in  that  state.  In  the 
absence  of  anything  indicating  where  the  securities  [643] 
were  payable,  or  showing  that  a  different  rate  of  interest  from 
that  of  New  York  was  intended,  the  rate  of  that  state  was 
adopted.'    The  general  doctrine  is  that  the  law  of  the  place 

and  they  were  to  be  liable  for  what  able  there.    Two  of  them  assumed 

he  had  bound  himself.    If  tliat  were  to  renew  it,  and  accordingly  exe- ' 

not  so  it  would  lead  to  endless  con-  cuted   a   new    note   at    Santa   Fe, 

fusion.    For,  suppose  a  principal  in  Afterwards  the  third  executed  the 

Alabama  and  tliree  sureties,  one  Ht-  same  note  in  Missouri, 'with  a  kuowl- 

ing  and  executing  the  bond  in  Lou-  edge  of  all  the  facta    It  was  held 

isiana,  one  in  North  Carolina  and  that  he  ratified  the  agreement  made 

one  in  New  York,  would  there  be  by  his  co-debtors,  and  that  the  new 

four  distinct  contracts  as  to  the  rate  note  was  to  be  regarded  as  made  in 

of  interest?    It  would  be  absurd  to  and  to  be  governed  by  the  laws  of 

hold  sa    In  reality  the  contract  of  New  Mexico  in  respect  to  the  stipu- 

sureties,  in  reference  to  the  question  latlon  for  interest 

under  consideration,  is  one  of  guar-  ^  Shipman  t.  Bailey,  20  W.  Y&  640 

anty  for  the  performaftice  of  his  con-  Sheldon  v.  Haxtun,  91  N.  Y.   124 

tract  by  his  principal ;  and  therefore  De  Wolf  v.  Johnson,  10  Wheat  367 

each   surety,  no  matter  where   he  Yarick  v.  Crane,  4  N.  J.  Eq.  123 

lives,  must  be  liable  for  precisely  the  Story's  Conf.  Lb,  §  287a;  Kavanaugh 

same,  which  is  that  for  which  the  v.  Day,  lU   R.   L  893;    Hosford   v. 

principal  ia  liable,  neither  more  nor  Nichols,  1  Paige,  220 ;  Butters  t.  Olds, 

less."  11  Iowa,  1. 

In  Findlay  v.  Hall,  12  Ohio  St  610,  2  Quince  v.  Callender,  1  Desaus.  160. 

three  persons  owed  a  debt  in  New  'Lewis  t.  Ingersoll,  8  Abb.  App^ 

Mexico  on  a  promissory  note  pay-  Dea  65. 
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where  the  contract  is  made  is  to  determine  the  rate  of  interest, 
when  the  contract  specifically  gives  interest;  and  this  will  be 
the  case  though  the  loan  be  secured  by  a  mortgage  on  lands  in 
another  state  unless  there  are  circumstances  to  show  that  the 
parties  had  in  view  the  laws  of  the  latter  place  in  respect  to 
interest.  When  that  is  the  case  the  rate  of  interest  of  the 
place  of  payment  is  to  govern.^  Where  a  mortgage  is  a  mere 
incident  to  the  debt,  as  security  for  the  performance  of  a  per- 
sonal obligation,  it  will,  as  a  security,  follow  the  condition  of 
the  contract  in  respect  to  interest.* 

Contracts  and  securities  executed  to  take  the*  place  of  others 
previously  made  for  the  same  debt  will  be  construed  in  the 
light  of  the  antecedent  facfts,  and  by  the  law  which  governed 
the  former  contracts  or  securities,  if  executed  and  to  be  per- 
formed in  the  same  place;  but  they  may  by  new  provisions 
be  brought  under  other  laws. 

§  363.  Where  usury  is  involved.  On  the  question  of  usury 
courts  have  another  function  than  that  of  merely  interpreting 
the  contract  of  the  parties  to  eflfectuate  their  intention.  If 
the  contract  is  tainted  with  usury  the  intention  of  the  parties 
is  wholly  or  in  part  set  aside  and  frustrated.'  In  determining, 
therefore,  the  place  of  contract  with  a  view  to  disponing  of 
the  defense  of  usury,  courts  do  not  limit  themselves  to  a  con- 
sideration of  where,  by  the  terms  of  the  agreement,  the 
parties  say  it  was  made  or  to  be  performed.  The  transaction 
in  its  incipient  details  is  looked  into,  and  even  if  fair  on  its 
face  and  conformable  to  the  law  it  may  be  shown  to  be  a 
transaction  belonging  to  a  different  place  and  to  include  un- 
lawful interest.* 

[644]  When,  the  contract  specifying  the  amount  reserved  is 
express,  its  form  will  not  hinder  the  inquiry  whether  the  par- 
ties resorted  to  it  as  a  means  of  disguising  usury  in  violation 
of  the  law  of  the  state  where  it  was  made  and  to  be  executed ; 

1  Central  Trust  Ca  v.  Burton,  74  *  Pratt  v.  Adams,  7  Paige,    61li; 

Wis.  829 ;  2  Kent's  CotD.  460 ;  De  Wolf  McAllister    v.   Smith,    16   111.    aS8; 

V.  Johnson,  10  Wheat  867.  Clayes  v.  Hooker,  6  T.  &  a   448; 

'Sands  t.  Smith,  1  Neb.  108;  Fitch  a  C,  4  Hun,  381;  Agricultural  Nat 
V.  Remer,  1  Biss.  887 ;  Cope  v.  Bank  v.  Sheffield,  4  Hun.  421 ;  Rich- 
Wheeler,  41  N.  Y.  808;  Williams  v.  ardson  v.  Brown,  9  Baxter  (Tenn.^ 
Fitzhugh,  87  N.  Y.  444.  242. 

«  Chui-ch  V.  Malloy,  9  Hun,  148. 
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and  in  arriving  at  this  intention  all  the  facts  are  to  be  taken 
into  consideration.^  Two  citizens  of  Massachusetts  cannot 
make  a  contract  in  that  state  payable  there  or  in  Kew  York, 
and  agree  to  be  governed  by  the  law  of  Iowa  or  California, 
and  thereby  avoid  the  consequence  of  the  usury.  Nor  can  a 
citizen  of  one  state  make  his  note  in  another  to  a  resident 
there,  payable  in  a  third,  with  interest  as  allowed  in  a  fourth.- 
Parties  by  a  mere  mental  operation  cannot  import  the  law  of 
one  state  into  another  for  the  purpose  of  altering  the  char- 
acter of  a  loan  made  in  the  latter  and  to  be  there  retained, 
without  any  undertaking  or  duty  to  use  the  money  anywhere 
else,  or  any  understanding  that  in  respect  to  the  use  or  repay- 
ment of  it  the  loan  shall  differ  from  any  other.* 

But  where  there  is  no  intention  to  evade  the  laws  against 
usury  parties  whose  transactions  for  legitimate  purposes  ex- 
tend into  several  states  may  conform  their  interest  contracts 
to  the  law  of  the  state  where  the  debt  is  contracted  or  to  the 
law  of  that  where  it  is  to  be  paid ;  in  other  words,  they  may 
adopt  the  highest  rate  allowed  by  the  law  of  either.  There 
are  many  cases  in  this  country  which  illustrate  both  parts  of 
this  proposition.^  A  leading  case  arose  and  was  decided  in 
Louisiana  upon  a  note  given  in  that  state,  payable  in  New 
York,  for  a  large  sum,  bearing  interest  at  ten  per  cent.,  the 
legal  rate  of  Louisiana,  that  of  New  York  being  only  seven. 
The  defense  of  usury  was  set  up;  but  it  was  held  that  the 
note  was  not  usurious:  that  although  it  was  payable  in  New 
York,  the  interest  might  be  stipulated  for  either  according  to 
the  law  of  Louisiana  or  that  of  New  York.*  In  a  Wisconsin 
case  the  loan  was  made  in  that  state,  by  parties  residing  there, 
and  for  use  there ;  but  the  note  given  was  payable  in  New 
York,  with  interest  at  a  higher  than  the  legal  rate  of  that 
state,  and  was  transferred  to  a  New  York  bank,  and  [645] 
aft'erwards  renewed  by  a  note,  made  and  signed  by  a  part  of 
the  makers  in  Wisconsin  and  by  one  in  New  York;  this  note 
was  given  for  the  same  amount,  provided  for  the  same  rate 
of  interest  as  the  other,  and  was  also  payable  in  New  York. 
It,  however,  was  made  to  the  payee  in  the  first  note,  which 

1  Arnold  v.  Potter,  22  Iowa,  194.  <  Miller  v.  Tiflfany,  1  Wall  29a 

sid.  ^Depeau  v.  Hamphreyfl^  8  Mart 

•Cope  V.  Wheeler,  41  N.  Y.  80a         (N.  &)  L 
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was  thus  paid  by  that  party.  The  facts  are  discussed  in  the 
opinion,  and  considerable  emphasis  is  put  upon  the  conclusion 
that  it  was  a  Wisconsin  transaction.  Upon  the  point  that 
merely  making  the  note  payable  in  New  York  did  not  make 
it  a  New  York  contract,  Cole,  J.,  said :  "  The  authorities  .  .  . 
are  too  clear  and  emphatic  and  leave  no  room  for  doubt.  They 
certainly  establish  the  proposition  that  if  the  rate  of  interest 
be  speciAed  in  the  contract,  and  it  be  according  to  the  law  of 
the  place  where  the  contract  was  made,  though  the  rate  be 
higher  than  is  lawful  by  the  law  of  the  place  where  payment 
is  to  be  made,  still  the  contract  will  be  valid  and  binding."  * 

§  363.  Same  subject.  The  same  liberal  rule  is  applied  to 
contracts  for  a  greater  rate  than  that  allowed  by  the  law  of 
the  place  where  they  are  made,  such  stipulated  rate  not  ex- 
ceeding that  allowed  at  the  place  of  payment.^  An  instructive 
case  upon  this  point  was  decided  in  Iowa  in  1867.  A  resident 
of  that  state  negotiated  a  loan  in  Massachusetts.  The  notes 
were  dated  at  Keokuk,  Iowa,  but  delivered  in  Massachusetts, 
and  the  money  there  received ;  they  were  payable  in  New 
York,  and  included  interest  at  a  higher  rate  than  was  allowed 
by  the  law  of  Massachusetts  or  New  York,  but  legal  in  Iowa. 
The  payment  of  the  notes  was  secured  by  a  trust  deed  of  Iowa 
land,  acknowledged  by  the  borrower  in  Massachusetts,  and  by 
[646]  his  wife  in  Iowa,  to  an  Iowa  trustee.'  The  notes, 
though  dated  at  a  place  in  Iowa,  were  delivered  and  therefore 
had  their  legal  inception  in  Massachusetts;  the  deed  of  trust, 
though  conveying  Iowa  lands,  being  a  mere  security,  would 

1  Richards  v.  Globe  Bank,  12  Wis.  Kellogg  v.  Miller,  2  McCrary,  805; 

692 ;  Kilgore  y.  Dempsey,  25  Ohio  St  Wayne   County   Bank   v.  Law,  81 

418;  Bank  of  Georgia  v.  Lewin,  45  N.  Y.  666;    Pancoast  t.  Travelers' 

Barb.  340;  Balme  v.  Wombough,  88  Ins.  Co.,  79  IndL  172;  Thomtx>n  t. 

id.  852;  Houston  v.  Potts,  64  N.  a  Dean,  19  S.  C.  588;  New  England 

83 ;  Duncan  v.  Helm,  22  La.  Ann.  418 ;  Mortgage  Security  Co.  v.  Yader,  :!8 

Andrews  v.  Pond,  1»  Pet  77 ;  Pratt  Fed.  Rep.  265 ;  Brown  v.  American 

V.  Adams,    7  Paige,  615;   Peck   v.  Finance  Co.,  81  id.  516;  United  States 

Mayo,  14  Yt  88;  Chapman  v.  Rob-  y.  North  Carolina,  186  U.  a  211,  222. 

ertson,  6  Paige,  683;  Fitch  v.  Remer,  2  Lines  v.  Mack,  19  Ind.  228;  New- 

1  Biss.  337;  Atwater  v.  Rodofson,  4  man  v.  Kershaw,  10  Wis.  888;  Bol- 

Am.  L  Reg.  549 ;  a  C,  2  Handy,  19 ;  ton  v.  Street,  8  Cold.  81 ;  Butters  v. 

Merchants*  Bank  v.  Griswold,  9  Hun,  Olds,  11  Iowa,  1 ;  Cockle  v.  Flack,  03 

561 ;  Berrien  t.  Wright,  26  Baib.  208 ;  XJ.  a  844. 

Carnegie  v.  Morrison,  2  Met  881 ;  *  Arnold  y.  Potter,  22  Iowa,  191 
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not  change  the  situs  of  the  loan ;  the  securities  were  delivered 
and  the  money  loaned  received  in  Massachusetts.  These  facts 
could  not  influence  the  interpretettion  of  the  contract,  but 
they  were  material  on  the  question  of  its  validity  in  respect  to 
the  defense  of  usury.  Stating  the  case  according  to  its  legal 
eflfect,  independently  of  the  question  of  usury,  it  was  briefly 
this;  A  loan  was  obtained  in  Massachusetts,  and  a  contract 
was  there  made  for  its  repayment  in  New  York.  Had  the 
notes  contained  a  promise  generally  to  pay  interest  without 
specifying  the  rate,  there  can  be  no  doubt  that  the  law  of 
New  York  would  have  interpreted  that  promise,  and  the  rate 
of  that  state  would  have  been  adopted.  The  courts  of  any 
state  or  country  where  suit  on  the  note  might  be  brought 
would  have  adopted  that  rate  because  it  would  be  deemed  of 
the  substance  of  the  contract.  If  the  notes,  instead  of  being 
founded  on  a  loan,  had  been  given  for  lottery  tickets  sold  and 
delivered  in  a  state  where  such  sales  were  unlawful,  and  were 
written  payable  in  a  state  where  such  sales  were  not  unlawful, 
there  can  be  no  doubt  that  the  illegality  of  the  consideration 
by  the  law  of  the  state  where  the  sale  took  place  would  vitiate 
and  render  the  note  invalid  everywhere.  The  circumstance 
that  the  maker  of  the  note  was  a  resident  of  Iowa  would  give 
no  recourse  to  the  laws  of  that  state  to  determine  the  force 
and  effect  of  the  interest  contract  and  supply  the  rate,  in  the 
one  case  supposed ;  nor  would  his  residence  in  a  state  permit- 
ting traffic  in  lottery  tickets  affect  the  question  of  illegality  in 
the  other.  Chancellor  Kent  says :  *  "  According  to  thq  case 
of  Thompson  v.  Powles,'  it  is  now  the  received  doctrine  at 
Westminster  Hall  that  the  rate  of  interest  on  loans  is  to  be 
governed  by  the  law  of  the  place  where  the  money  was  to  be 
i^ed  or  paid,  or  to  which  the  loan  has  reference." '  And  since 
the  letter  of  a  contract  does  not  preclude  inquiry  into  the  facts 
and  situation  of  the  parties  to  establish  usury,  it  is  [647] 
doubtless  equally  competent  to  show  where  the  loaned  money 
was  intended  to  be  used  and  other  facts  to  repel  such  a  charge. 
In  delivering  the  opinion  of  the  court  in  the  Iowa  case,  just 
mentioned,  Wright,  J.,  said :  ^^  The  plaintiff  claims  that  the 
parties  in  good  faith  contracted  with  reference  to  the  laws  of 

1 2  Kent's  Com.  46t  *  See  Cockle  v.  Flack,  98  U.  a  844 ; 

Sd  Sim.  211.  Cope  v.  Wheeler,  41  K  T.  80& 
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this  state,  intending  to  make  this  an  Iowa  contract,  and  npon 
this  subject  the  court  instructed  as  follows:  .'If  defendant 
went  to  Boston  and  urged  (be  loan  and  promised  ten  per  cent, 
under  the  laws  of  Iowa,  and  all  the  arrangements  and  con- 
tracts were  made  as  to  the  laws  of  Iowa  in  good  faith,  and  no 
more  than  ten  per  cent,  was  contracted  for,  then  the  defense 
fails  and  the  plaintiff  can  recover.'  Our  opinion  is  that  if  the 
parties  acted  in  good  faith,  that  is,  if  there  was  no  intention 
to  evade  the  law,  it  was  competent  for  them  thus  to  contract, 
and  that  the  defense  could  not  avail;  ,  ,  .  the  parties 
may,  in  good  faith,  contract  with  reference  to  the  law  of  the 
place  where  the  payer  resides,  and  where  the  property  upon 
which  the  security  is  taken  is  located."  ^ 

§  364.  Same  subject.  As  a  promissory  note  or  bill  of  ex- 
change has  no  validity  until  it  has  been  delivered,  such  paper 
may  be  dated,  signed,  indorsed  and  written  payable  in  any 
place  for  a  greater  rate  of  interest  than  is  there  allowed,  and 
not  be  subject  to  the  defense  of  ustiry  by  the  law  of  that 
place,  if  it  is  afterwards  delivered  and  has  its  inception  where 
the  rate  of  interest  therein  specified  is  lawful;  if  such  delivery 
is  upon  an  actual  transaction  at  the  place  where  it  occurs,  as 
by  the  instrument  being  there  discounted.  Such  a  note  or 
bill  will  be  regarded  as  though  made  where  it  is  delivered.' 

1  Scott  T.  Per]ee»  89  Ohio  St  68 ;  another  state,  and  accepted  by  the 

Jones  ▼.  Rider,  60  N.  H.  452L  latter  purely  for  the  accommodation 

3  Pratt   V.  Adams,  7  Paige,  686 ;  of  the  drawer,  and  returned  to  him 

City  Savings   Bank  v.  BidweU,  2V  for  negotiation  in  the  state  of  his 

Barb.  825 ;  Bowen  y.  Bradley,  9  AbU  residence,  the  proceeds  to  be  used 

(N.  S.)  895 ;  First  Nat  Bank  v.  Mor-  there,  and  payment  of  it  to  be  made 

ris,  1  Hun,  680 ;  Ck)nnor  v.  Donnell,  by  him,  was  negotiated  to  an  inno- 

55  Texas,  167.  cent  holder  for  value.    Held,  that  it 

A  bond  dated  in  North  Carolina  was  to  be  governed  by  the  law  of  the 
and  delivered  in  Virginia  speciHod  state  in  which  it  was  dated  and  drawn, 
no  place  of  payment,  and  was  held  though  by  the  terms  of  its  accept- 
to  be  subject  to  the  usury  laws  of  ance  it  was  payable  at  the  acceptor's 
the  former ;  but  if  it  had  appeared  residence ;  and  if  by  the  law  thereof 
that  it  was  given  pursuant  to  a  con-  the  holder  is  entitled  to  the  sum  to 
tract  made  in  Virginia,  it  is  suggested  be  paid  for  it,  though  he  bought  it 
that  it  would  have  been  otherwise,  usuriously,  he  may  recover  such  sum, 
Morris  v.  Hockaday,  94  N.  C.  286.  notwithstanding  the  law  of  the  state 

In  Tilden  v.  Blair,  21  Wall  241,  a  where  the  acceptance  was  made  de- 
draft  dated  in  one  state  and  drawn  clared  the  contract  vdid  for  usury, 
by  a  resident  thereof  on  a  resident  of  In  the  former  edition  of  this  work 


/r/^T 
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It  is  the  first  delivery  of  the  executed  instrument  which  de 

termines  the  law  by  which  its  validity  is  to  be  tried.  If  the 
original  delivery  is  made  where  the  execution  took  place  and 
where  the  instrument  is  payable,  any  subsequent  use  of  it 

the  author  expressed  his  dissent  from  the  controHing  fact  in  Tilden  y.  Blair, 
the  doctrine  laid  down  in  Jewell  ▼•  and  that  the  ruling  consideration  was 
Wright.  80  14.  T.  259.  Subsequent  the  intention  of  the  acceptora  that 
decisions  in  New  York  have  more  the  draft  should  be  used  in  Illinois, 
clearly  explained  the  ruling  there  while  in  Jewell  v.  Wright  and  in  the 
made  and  settled  the  law  more  nearly  case  then  before  the  court  there  was 
in  harmony  with  the  text  than  it  nothing  to  show  an  intention  on  the 
was  understood  to  be  before  the  part  of  the  maker  of  the  note  to  give 
later  cases  were  decided.  In  Wayne  authority  to  deal  with  it  otherwise 
County  Savings  Bank  v.  Low,  81  than  as  the  law  of  this  state  would 
N.  Y.  5($6,  570,  Rapallo,  J.,  says :  "  In  allow.  The  case  of  Bank  of  Georgia 
Dickinson  v.  Edwards,  77  N.  Y.  578,  v.  Lewin,  45  Barb.  840,  and  other 
the  decision  in  Jewell  v.  Wright  was  cases  are  distinguished  from  Jewell 
adhered  to,  and  it  was  held  tliat  where  v.  Wright  on  the  same  ground,  and 
a  promissory  note  was  made  in  this  it  may  safely  be  said  that  the  case  of 
state  by  a  resident  thereof,  bearing  Dickinson  v.  Edwards  rests  upon  the 
date  and  by  its  terms  payable  in  this  ground  that  there  was  no  evidence 
state,  with  no  rate  of  interest  speci-  of  knowledge  or  intention  on  the 
fled,  and  was  delivered  to  the  payees  part  of  the  maker  of  the  note  that  it 
without  consideration,  to  be  used  by  was  to  be  used  out  of  this  state,  and 
them  for  their  accommodation,  with-  that,  in  the  absence  of  such  proof,  it 
out  restriction,  and  was  first  nego-  must  be  governed  by  the  law  of  tlie 
tiated  by  them  in  another  state  at  a  place  of  payment 
rate  lawful  there  but  greater  than  ^  "In  the  present  case  the  fact  which 
that  allowed  by  law  in  thb  state»  was  wanting  in  Jewell  T.Wright  and 
it  was  usurious  and  void,  there  being  Dickinson  v.  Edwards  clearly  ap- 
no  evidence  in  the  case  of  any  inten-  pears,  and  the  case  is  brought  within 
tion  on  the  part  of  the  maker  that  the  principle  of  Tilden  v.  Blair,  and 
the  note  should  be  discounted  or  the  cases  which  have  followed  it 
used  out  of  this  state.  That  case,  as  The  note  now  in*  suit  was  dated  and 
well  as  Jewell  v.  Wright,  was  dis-  made  payable  in  New  York,  but  it 
tinguished  ^rom  Tilden  ▼.  Blair,  21  was  made  for  the  express  purpose  of 
Wall  241,  expressly  upon  the  ground  being  used  in  renewal  of  another 
that  in  Tilden  v.  Blair,  although  the  note  for  the  same  amount  then  held 
acceptance  was  made  payable  in  by  the  plaintiffs,  a  bank  in  Pennsyl- 
New  York  by  the  acceptors  who  vania.  The  note  in  suit  was  actually 
were  residents  of  New  York,  yet|  written  in  Pennsylvania  in  the  form 
after  having  accepted  in  New  York,  in  use  in  that  state,  by  the  cashier  of 
they  returned  the  acceptance  to  the  the  plaintiff,  at  the  defendant's  re- 
drawer  in  Illinois  for  the  purpose  quest,  and  forwarded  by  the  cashier 
and  with  the  intention  that  it  should  to  the  defendant  for  signature,  and 
be  negotiated  by  him  in  that  states  was  signed  by  the  defendant  in  New 
And  this  court  says  in  its  opinion  in  York,  and  then  mailed  by  him  to  the 
Dickinson  v.  Edwards  that  that  was  plaintiff  in    Pennsylvania,  together 
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then  contemplated  by  the  parties  cannot  aflfect  its  validity.^ 
If  preliminary  negotiations  for  a  loan  are  made  in  one  state, 
and  it  is  agreed  that  the  security  shall  be  executed  and  re- 
corded in  the  state  of  the  borrower's  residence,  the  contract 
is  complete  and  the  papers  are  delivered  to  the  lender  when 
they  are  put  in  possession  of  the  proper  officer  to  be  recorded, 
though  they  are  subsequently  mailed  to  the  creditor.* 
[648]  How  is  a  contract  to  be  considered  which  is  usurious 
where  it  was  made,  and  also  by  the  law  of  the  place  where, 
b}'^  its  terras,  it  is  to  be  performed  by  payment?  If  the  inter- 
[649]  est  allowed  by  the  law  of  the  place  of  performance  is 
higher  than  that  permitted  by  law  where  the  contract  was 
made,  the  parties  may,  as  has  been  before  stated,  stipulate 

with  a  check  for  the  discount  at  the  sent  hj  mail  to  the  place  of  the 
rate  of  eight  per  cent  per  annum,  contract,  it  must  be  governed  by  the 
Avhich  was  lawful  in  Pennsylvania,  usui^  laws  of  the  place  where  it  was 
The  note  and  interest  were  conse-  signed."  See  Sheldon  v.  Haztun,  91 
quently  received  by  the  plaintiff  in  N.  Y.  124 ;  Western  Transportation  & 
Pennsylvania,  and  all  this  was  done  C.  Ca  v.  Kilderhouse,  87  id.  480; 
in  performance  of  a  previous  agree-  Merchants'  Nat  Bank  v.  Southwick, 
nient  which  had  been  entered  into  in  67  How.  Pr.  834 ;  Bowen  v.  Bradley, 
Pennsylvania  between  the  plaintiff  9  Abb.  (N.  S.)  395. 
and  the  defendant.  AU  that  was  In  Hanrick  v.  Andrews.  9  Port  9, 
done  by  the  plaintiff  in  New  York  a  loan  was  made  in  New  York,  and 
was  simply  in  execution  of  that  agree-  tlie  interest  was  paid  there  on  it^  and 
ment  and  as  is  said  in  Dickinson  the  bill  there  drawn  payable  in  Ala- 
V.  Edwards  in  citing  Tilden  v.  Blair,  bama,  without  interest — and  it  was 
the  designation  of  the  place  of  pay-  held  to  be  governed  by  tiie  law  of 
ment  of  the  note  was  an  incidental  New  York,  and  usurious  The  inter- 
circumstance  for  the  convenience  of  est  contract  was  made  and  performed 
the  maker  and  not  an  essential  part  of  in  that  state  at  the  time  of  the  loan, 
the  contract  or  with  'the  intent  to  af-  The  court  held  that  an  instrument, 
fix  a  legal  consequence  to  the  instru-  as  to  its  form,  and  the  foiynalities  at- 
ment  It  cannot  be  contended  that  tending  its  execution,  the  mode  of 
a  party  who  goes  into  another  state  construing  it,  the  meaning  to  be  at- 
and  there  makes  an  agreement  with  tached  to  the  expressions  by  which 
a  citizen  of  that  state  for  a  loan  or  the  parties  have  contracted,  and  the 
forbearance  of  money,  lawful  by  the  nature  and  validity  of  the  contract,  is 
laws  of  that  state,  can  render  his  subject  to  the  law  of  the  place  where 
obligation  void  by  making  it  payable  it  is  made;  and  that  the  law  of 
in  another  state  according  to  whose  the  place  where  is  to  be  executed 
laws  the  contract  would  be  usurious  must  regulate  its  performanca 
Neither  can  it  be  claimed  that  because  ^Merchants*  Nat  Bank  v.  South- 
the  obligation,  instead  of  being  signed  wick,  67  How.  Pr.  824 
in  the  state  where  the  contract  was  ^  Kellogg  v.  Miller,  2  McCrary,  89S. 
made,  is  signed  in  another  state  and 
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for  the  higher  interest  without  incurring  the  penalties  [650] 
of  usury.  But  if  the  contract  is  made  payable  in  another 
state  for  the  mere  purpose  of  evading  the  usury  law  of  [651] 
the  place  where  it  was  made  the  form  of  the  transaction  will 
not  sustain  it.  The  contract  will  be  disposed  of  by  the  [652] 
law  of  the  state  in  which  it  is  made.  The  court  will  decide 
according  to  the  real  object  of  the  parties.*  An  action  [653] 
was  brought  on  a  bill  of  exchange  drawn  in  New  York,  pay- 
able in  Alabama,  for  an  antecedent  debt,  which  included  a  sum 
in  addition  greater  than  the  interest  in  either  state  for  the 
time  of  forbearance.  The  court  say,  the  defendants  allege 
that  the  contract  was  not  made  with  reference  to  the  lai-w  of 
either  state,  and  was  not  intended  to  conform  to  either;  that 
a  rate  of  interest  forbidden  by  the  law  of  New  York,  where 
the  contract  was  made,  was  reserved  on  a  debt  actually  due ; 
and  that  it  was  concealed  under  the  name  of  exchange  in 
order  to  evade  the  law.  If  this  defense  be  true,  and  shall  be 
so  found  by  the  jury,  the  question  is  not  which  law  shall 
govern  in  executing  the  contract,  but  which  is  to  decide  the- 
fate  of  a  security  taken  upon  a  usurious  contract  which  [654]: 
neither  will  execute.  Unquestionably  it  must  be  the  law  of 
the  place  where  the  agreement  was  made  and  the  instrument 
taken  to  secure  its  performance.  It  was  remarked  that  a  con- 
tract of  this  kind  cannot  stand  on  the  same  principles  with*  a 
bona  fide  agreement  made  in  one  place  to  be  executed  in  an- 
other. In  the  last  mentioned  case  the  agreement  was  per- 
mitted by  the  lex  loci  contractus;  and  will  even  be  enforced 
there  if  the  parties  be  found  within  that  jurisdiction.  But  the 
same  rule  cannot  be  applied  to  contracts  forbidden  by  its 
laws  and  designed  to  evade  them.  In  such  cases  the  legal 
consequences  of  such  an  agreement  must  be  decided  by  the 
law  of  the  place  where  the  contract  was  made.^  What  would 
be  the  fate  of  a  contract  made  with  express  reference  to  the 
law  of  the  place  of  payment,  though  stipulating  interest  above 
the  rate  allowed  there,  as  well  as  where  it  was  made,,  is  not  de- 
cided bv  that  case.  The  contract,  if  intended  to  evade  the 
usury  law  of  New  York,  and  usurious,  if  governed  by  that 
law,  is  void.    But  if  made  with  reference  to  the  law  of  Ala- 

» Story's  Conf.  L.,  g  293a,  *  Andrews  v.  Pond,  18  Pet  65. 
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baraa,  and  usurious  by  it,  it  is  not  wholly  void.     A  coi^*'^t 
of  the  latter  kind  is  in  part  enforced  by  that  law.     ^  7^" 
parties  in  New  York,  where  the  limit  of  interest  is  sev^^    ^ 
cent.,  make  a  contract  in  a  transaction  which  legitimate   «- 
tends  into  Alabama  for  the  payment  of  money  there  at  a  Me 
exceeding  both  the  rate  of  New  York  and  that  of  Alabama, 
and  have  the  benefit  of  the  law  of  the  latter  state  to  deter- 
mine their  rights,  if  the  defense  of  usury  be  made? 

In  an  Indiana  case  a  resident  of  that  state  borrowed  money 
there  of  a  domestic  corporation  upon  a  draft  drawn  there  on 
New  York,  specifying  six  per  cent,  interest  for  the  time  it 
had  to  run :  it  was  discounted  at  the  rate  of  twelve  per  cent., 
and  the  question  was,  by  what  law  the  fate  of  the  contract  was 
to  be  determined.  It  was  held  to  be  an  Indiana  contract 
because  the  transaction  was  a  loan  made  there,  and  becaase 
the  bill  specified  the  Indiana  rate  of  interest.^ 

A  resident  of  Massachusetts  applied  to  a  citizen  of  New 
York  for  a  loan,  and  the  latter  agreed  to  lend  him  a  sum  at 
[665]  eight  per  cent,  on  security  of  real  estate  situate  in 
Massachusetts ;  the  lender  wrote  the  borrower  to  send  him 
the  note  and  mortgage,  which  were  accordingly  sent,  and  the 
lender  caused  the  loan  to  be  paid  over  to  the  borrower  in 
Massachusetts.  Hence,  the  contract  sued  on  had  its  legal  in- 
ception in  New  York;  and  the  consideration  therefor,  the 
loan,  passed  to  the  maker  of  the  note  in  Massachusetts;  the 
contract  was  held  to  be  governed  by  the  law  of  that  state, 
though  the  agreed  rate  of  interest  was  usurious  by  the  law  of 
both  states.  It  was  deemed  a  Massachusetts  contract  because 
the  important  facts  of  the  transaction  took  place  in  that  state.^ 
An  important  case  in  New  York  seems  to  answer  the  ques- 
tion just  stated.'  A  New  York  corporation  negotiated  a  loan 
of  two  bank  corporations  of  Philadelphia;  the  bargain  was 
made  in  New  York,  and  the  contract  for  repayment,  in  the 
form  of  certificates  of  deposit,  was  made  there,  stating  the  de- 
posit of  the  money  loaned  with  the  borrowing  corporation  in 
New  York ;  these  certificates  were  payable  on  time,  at  Phila- 
delphia, with  interest  at  six  per  cent.,  the  legal  rate  in  Penn- 
sylvania.   The  loan  was  to  be  in  depreciated  paper,  but  wa« 

iMix  y.  Madison  Id&  Ca,  11  Ind        >Pine  v.  Smith,  11  Gray,  8a 
117.  »  Curtis  V.  Leavitti  15  N.  Y.  MSfl^ 
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paid  in  an  equivalent  of  cash  funds;  and  the  difference  be- 
tween the  amount  received  and  that  stated  in  the  certificates 
of  deposit,  it  was  claimed,  rendered  it  usurious  by  the  laws  of 
both  states.  Without  deciding  absolutely  whether  the  con- 
tract was  usurious,  a  majority  of  the  court  concurred  in  the 
conclusion  that  if  it  was  usurious  by  the  laws  of  both  states 
it  should  be  governed  by  the  law  of  Pennsylvania,  where  the 
loan  was  to  be  repaid. 

In  an  Illinois  case  *  a  suit  in  chancery  was  commenced  for 
the  purpose  of  settling  the  rights  of  different  creditors  in  tbo 
proceeds  of  a  mortgage  given  for  their  common  benefit.  The 
demand  of  one  creditor,  a  bank,  was  upon  acceptances  of  bills 
of  exchange  drawn  and  accepted  in  Indiana,  and  payable  in 
New  York.  These  bills  were  based  upon  actual  transactions, 
namely,  the  shipment  of  hogs  and  cattle.  "Where  the  transac- 
tions took  place  does  not  very  distinctly  appear ;  but  from 
some  indications  in  the  report  it  is  inferred  that  they  oc- 
curred in  Indiana.  Two  of  the  bills  were  purchased  by  the 
bank  with  a  reservation  of  seven  and  a  half  per  cent,  in-  [656] 
terest,  which  was  greater  than  the  amount  allowed  by  law  in 
either  Indiana  or  New  York;  and  the  question  was  discussed, 
by  the  law  of  which  state  the  fate  of  the  security  should  be 
determined.  It  was  held  that  the  law  of  Indiana  was  to  gov- 
ern because  the  contract  was  made  there.* 

1  Adams  v.  Robertson,  87  UL  45.  this  ezception  has  no  foundation  in 
3  On  a  rehearing  of  this  case  the  principle,  although  it  is  so  firmly 
court  adopted  an  opinion  pi*epared  established  that  courts  cannot  now 
by  one  of  the  judges  who  sat  at  the  overturn  it  No  man  ought  to  be 
first  hearing  but  not  at  the  second,  heard  in  a  court  of  justice  to  enforce 
In  this  the  writer  said :  **  Great  con-  a  contract  founded  in  or  arising  out 
fiict  of  opinion  has  prevailed  in  re-  of  moral  or  political  turpitude,  or  in 
spect  to  the  laws  affecting  the  validity  fraud  of  the  just  rights  of  the  coun- 
of  contracts  made  in  one  country  try  in  which  the  contract  was  made, 
but  to  be  performed  in  another.  The  Story *s  Conf.  Ia,  p.  485.  The  laws  of 
laws  of  a  country  where  a  contract  every  country  allow  parties  to  enter 
is  made  are  obligatory  upon  the  par-  into  obligations  with  reference  to 
ties ;  and,  upon  principle,  no  contract  the  laws  of  the  country  where  such 
declared  void  by  these  laws  ought  to  obligations  are  to  be  performed ;  and 
be  enforced  in  any  other  country,  although  such  obligations  may  not 
As  an  ezception  to  the  rule,  it  has  be  in  accordance  with  the  laws  of  the 
been  held  that  no  nation  is  bound  to  country  where  they  are  made,  as  re- 
take notice  of  or  to  protect  the  reve-  gards  obligations  to  be  performed  in 
nue  laws  of  another  country ;  but  that  country,  they  may  be  stricUy  in 
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[657]  §  335.  Same  subject.  By  the  interest  laws  of  many 
states  usurious  contracts  are  not  wholly  void.  In  states  where 
there  is  any  interest  limit  there  are  various  provisions  under 

which  the  debtor  may  defend  on  the  ground  of  usury,  either 

accordance  with  such  laws  as  to  ob-  given  by  the  law  of  the  country 
ligations  to  be  performed  in  other  where  the  contract  was  made,  and 
countries.  The  right  to  enter  into  such  rights  are  to  be  enforced  in  the 
con  tracts  with  reference  to  the  laws  country  where  tlie  contract  is  to  be 
of  another  country  is  one  allowed  performed,  not  as  a  matter  of  right* 
by  nations  for  the  convenience,  of  but  as  a  matter  of  comity  extended 
those  transacting  business  within  towards  the  (5buntry  where  the  con- 
their  respective  territorial  limits,  to  tract  was  made.  Persons  making 
enable  them  to  obtain  such  rights  as  contracts  with  reference  to  the  laws 
they  could  have  secured  in  the  coun-  of  the  country  where  such  contracts 
try  where  the  contract  is  to  be  per-  are  to  be  performed  may  expressly 
formed,  by  a  just  observance  of  its  or  impliedly  stipulate  for  the  rights 
laws.  No  nation  can  justly  be  re-  and  benefits  given  by  the  laws  of 
quired  to  allow  persons  subject  to  its  that  country  as  part  of  the  contract; 
laws  to  enter  into  contracts  without  and  the  laws  of  the  country  where 
reference  to  and  not  in  accordance  the  contract  is  made  secure  to  the 
either  with  its  own  laws  or  with  the  parties  the  rights  and  benefits  thus 
laws  of  the  country  where  the  con-  agreed  upon,  in  the  same  manner  as 
tract  is  to  be  performed.  A  limita-  if  the  laws  in  reference  to  which 
tion  in  the  laws  of  all  nations  of  the  they  contracted  were  incorporated 
right  to  enter  into  contracts  to  be  into  the  contract 
performed  in  other  countries  requires  '*  In  determining  the  consequences 
tliat  they  shall  be  in  accordance  with  attendant  upon  making  a  contract 
the  laws  of  the  country  where  they  in  one  country,  to  be  performed  in 
are  made,  or  else  in  accordance  with  another,  which  is  not  in  accordance 
the  laws  of  the  country  where  they  with  the  laws  of  either  country,  we 
are  to  be  performed.  The  laws  of  should  inquire  which  country's  laws 
a  country  have  no  extraterritorial  have  been  violated.  As,  for  example, 
force,  and  do  not  prohibit  persons  the  laws  of  Illinois  allow  parties  to 
from  doing  any  act  or  making  any  contract  for  interest  at  the  rate  of 
contract  in  anc»ther  country.  The  ten  per  cent,  whjle  the  laws  of  New 
courts  of  any  country  may  refuse  to  York  allow  only  seven  per  cent 
enforce  contracts  made  in  another  Persons  who  make  contracts  in  HH- 
country  where  they  are  immoral  or  nois  for  interest  at  the  rate  allowed 
unjust,  or  where  the  enforcing  of  by  its  laws  violate  no  law  of  the 
them  would  injure  the  rights,  inter-  state  of  New  York,  and  are  not  sub- 
ests  or  convenience  of  that  country  jeot  to  the  penalties  imposed  by  the 
or  its  citizens ;  but  the  laws  of  a  laws  of  that  state  upon  persons  who 
country,  as  such,  have  no  operation  enter  into  contracts  within  its  terri- 
er effect  upon  acts  done  or  contracts  torial  limits  in  violation  of  such 
made  beyond  its  territorial  limits.  law&  A  creditor  who  has  made  no 
The  rights  enforced  by  courts,  where  contract  in  New  York  does  not  vio- 
con tracts  are  made  in  one  country  to  late  its  laws  by  receiving  money 
be  performed  in  another,  are  those  from  his  debtor  in   that  state^  or 
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against  the  excess  of  interest  above  the  legal  rate,  [658] 
against  the  entire  interest  or  against  the  whole  interest  and 
some  portion  of  the  principal.  Some  question  has  arisen  how 
far  the  courts  of  one  state,  in  which  the  remedy  is  sought  on  ^ 
such  contracts  made  in  another  state,  will  enforce  such  stat- 
utes as  laws  governing  the  contract.  It  is  a  general  rule  that 
penal  laws  are  strictly  local ;  confined  in  their  operation  to 
the  territory  of  the  power  enacting  them,  and  affect  nothing 
more  than  they  can  reach.^  The  statute  of  New  York  limits 
the  rate  of  interest  to  seven  per  cent.,  and  declares  void  all 
usurious  contracts  and  securities.  Any  contract  governed  by 
this  law,  and  which  would  be  held  void  there,  would  be  held 
void  everywhere.*  The  effect  of  this  statute  is  penal,  and  for 
this  reason  the  courts  hold  that  statutes  taking  away  the  for- 
feiture or  diminishing  it  may  be  made  to  apply  to  existing 
contracts.'  The  contract  in  such  cases  has  no  legal  inception ; 
the  illegality  in  its  origin  prevents  its  coming  into  being,  the 

undertaking  in  another  state  to  re-  pleas  setting  forth  that  the  bills  of 
ceive  it  there.  The  laws  of  Indiana  exchange  upon  which  the  suit  was 
allow  persons  to  conti'act  for  interest  brought  were  made  in  Illinois  and 
at  the  rate  of  six  per  cent  in  case  payable  in  the  state  of  New  York, 
the  contract  is  to  be  performed  in  under  a  contract  not  in  accordance 
that  state,  and  at  the  rate  of  seven  with  the  laws  of  either  state,  ought 
per  cent  if  the  contract  is  to  be  per-  not  to  have  been  stricken  from  the 
formed  in  NeW'  York,  but  prohibit  files  for  immateriality.  While  the 
contracting  for  a  greater  rate  in  reversal  of  the  judgment  in  the  court 
either  case.  Persons  entering  into  below  upon  that  ground  was  un- 
con tracts  in  Indiana,  reserving  a  doubtedly  correct,  upon  a  careful 
greater  rate  of  interest  than  is  review  of  the  subject  we  are  not  sat- 
allowed  by  its  laws  in  such  cases,  isfied  with  all  the  reasons  given  on 
thereby  violate  the  laws  of  that  state,  that  occasion.**  • 
and  incur  the  penalties  imposed  iFoUiott  v.  Ogden,  1  H.  Bl.  185; 
for  such  violation.  The  courta  of  Ogden  v.  Folliott,  8  T.  R  738 ;  Wolff 
neither  state  will  enforce  the  con-  v.  Oxholm,  6  M.  &  Sd.  99 ;  The  Ante- 
tract,  because  the  rights  asserted  lope.  10  Wheat  128;  Scoville  v.  Can- 
under  it  are  in  violation  of  the  laws  field,  14  Johns.  388 ;  Commonwealth 
of  the  state  where  it  was  made.  The  v.  Qreen,  17  Mass.  616. 
fate  of  such  a  contract  depends  upon  ^See  ante,  §  857. 
the  laws  of  the  place  where  it  was  '  Curtis  v.  Leavitt,  16  N.  Y.  9,  329 ; 
made,  being  subject  to  the  legal  Welch  v.  Wadsworth,  80  Conn.  149 ; 
consequences  attendant  upon  the  Parmelee  v.  Lawrence,  44  III  405: 
violation  of  those  laws.  Andrews  v.  Wood  v.  Kennedy,  19  Ind.  68 ;  Pol- 
Pond,  13  Pet  66.  In  McAMister  v.  lock  v  Glazier,  20  id.  262. 
Smith,  17  III  828,  this  court  held  that 
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law  being  more  potent  than  the  will  of  the  parties.  "When 
money  is  parted  with  on  the  faith  of  such  an  agreement  it  is 
irrecoverably  forfeited ;  not  by  judicial  sentence ;  not  because 
the  law  prescribes  a  fine  graduated  to  the  sum  lent  at  usury; 
but  because  the  law  is  passive  and  will  not  aid  a  party  who 
has  voluntarily  risked  his  money  in  an  unlawful  venture. 
The  recognition  by  the  courts  of  other  states  of  this  innate 
infirmity  of  the  contract,  involving  a  forfeiture  of  everything 
of  value  invested  in  it,  though  that  be  a  penalty  for  making  a 
forbidden  contract,  is  not  deemed  the  enforcement  of  the 
])enal  laws  by  the  effect  of  which  such  contracts  are  void  aJ 
initio.  The  same  principle  applied  to  a  contract  which  by 
the  lex  loci  is  avoided  in  part  would  require  the  same  abate- 
ment of  the  debt  when  sued  for  in  another  state. 

By  the  statute  of  Iowa  the  creditor  is  entitled,  in  an  action 
for  a  usurious  debt,  to  recover  only  the  principal,  without 
[659]  interest  or  costs;  but  the  courts  of  that  state  are 
directed  in  such  action  to  give  judgment  for  ten  per  cent, 
interest  to  the  school  fund  of  the  county.  The  creditor  loses 
the  interest,  but  the  debtor  is  relieved  only  from  paying  the 
excess  over  ten  per  cent  In  an  action  in  Illinois  upon  a  con- 
tract made  in  the  former  state  the  plaintiff  was  permitted  to 
recover  only  according  to  the  same  rule ;  that  is,  the  princi- 
pal without  interest.*  There,  of  course,  the  penalty  to  the 
school  fund  was  not  adjudged;  nor  could  the  provision  in 
regard  to  costs  be  executed.  The  court  say :  "  Here  unlaw- 
ful interest  was  contracted  for  and  the  interest  was  incor- 
porated with  the  principal,  and  the  law  in  effect  says  that 
the  interest  shall  be  expunged  from  the  note,  and  it  shall 
be  read  and  adjudged  the  same  as  if  the  principal  sum  alone 
had  been  expressed  in  dollars  and  cents.  And  this  law,  en- 
tering into  and  forming  part  of  the  contract,  goes  with  it 
wherever  it  goes.  It  is  admitted  that  such  would  be  the 
effect  of  this  law  if  it  had  declared  that  the  plaintiff  should 
have  judgment  for  nothing.  How  much  more  so  in  common 
sense  when  it  allowed  him  to  take  judgment  for  the  principal 
sum  borrowed.  The  distinction  in  the  two  cases  is  not  only 
without  reason,  but  is  against  all  reason  and  all  sound  law 
and  the  philosophy  of  the  law." 

1  Barnes  v.  Whitaker,  23  ID.  60a 
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The  statute  of  Massachusetts  fixes  the  rate  of  interest  at  six 
per  cent.  If  more  is  reserved  the  contract  is  not  void,  but 
the  defendant  recovers  full  costs,  and  the  plaintiff  forfeits 
threefold  the  amount  of  the  whole  interest  reserved,  and 
shall  have  judgment  for  the  balance  only  which  shall  remain 
due  after  deducting  the  threefold  amount.  In  an  action  in 
Iowa  upon  a  contract  claimed  to  be  usurious  under  the  laws 
of  Massachusetts  the  trial  court  instructed  the  jury  that  "  this 
court  will  not  enforce  the  penal  statute  of  another  state  re- 
lating to  usury,  when  that  statute  does  not  make  the  contract 
wholly  void;  and,  therefore,  the  statute  of  Massachusetts  is 
not  to  be  considered  by  the  jury."  This  was  held,  on  appeal, 
to  be  erroneous,  and  that  the  legal  effect  of  the  contract  could 
not  vary  in  different  states;  and  it  is  according  to  such  effect 
that  all  courts  are  bound  to  enforce  contracts.* 

1  Arnold  v.  Potter,  22  Iowa,  194.  laws  of  the  state  where  made,  they 
In  this  case  Wright»  J.,  said:  "If  inflict  upon  him  no  penalty;  they 
the  law  affixed  a  penalty,  and  the  are  not  enforcing  the  penal  laws  of 
defendant  was  in  tliis  case  seeking  another  state,  but  enforcing  the  stat^ 
to  collect  it ;  or  if,  as  under  our  stat-  ute  of  a  sister  state  so  far  as  it  effects 
ute,  the  defendant  forfeited  a  cer-  a  discharge  of  the  claim.  Gambling 
tain  amount  to  the  school  or  other  is  punished  by  our  statute,  and  a 
fund,  and  we  were  asked  to  declare  gambling  contract  is  void.  Suppose 
the  same,  we  would  have  cases  to  our  laws  declared  that  a  party  hold- 
which  the  instruction  in  question  ing  such  a  contract  might  recover 
would  apply.  Is  forfeiture  the  same  one-half  and  no  more.  Now,  the 
as  penalty  in  this  connection?  This  penalty,  the  penal  statute,  would  not 
is  easily  answered.  If  the  law  at-  be  enforced  in  another  state,  but»  in 
taches  a  penalty  as  the  consequence  an  action  upon  the  contract  there, 
of  an  act»  it  may  be  sued  for  and  re-  the  holder  would  be  limited  in  his 
covered ;  but  it  will  be  enforced  recovery  to  the  one-half.  The  Mas- 
alone  in  the  state  declaring  the  same,  sachusetts  statute  not  only  uses  the 
If,  on  the  other  hand,  a  person's  word '  forfeit,'  but  says  the  plaintiff 
property  may  be  forfeited  or  lost  by  shaU  only  have  judgment  for  so 
some  fault  or  offense,  the  forfeiture  much ;  thus  unmistakably  keeping 
is  not  enforced,  except  in  the  prose-  up  the  distinction  between  a  law  of 
cutioB  of  the  fault  or  offense ;  and  if  this  kind  and  one  penal  in  its  nature, 
the  party  guilty  of  the  fault  seeks  to  But  take  other  illustrations.  A 
enforce  the  contract  which  he  has  stockholder  fails  to  comply  with  the 
obtained  as  the  fruit  of  such  offense,  terms  of  the  articles  in  the  payment 
he  can  take  no  part  of  the  forfeiture,  of  his  stock,  and  tliese  articles  de- 
And  when  he  declares  and  seeks  to  clare  that  for  such  non-compliance 
recover  upon  such  a  contract  in  an-  his  share  shall  become  forfeited, 
other  state,  if  the  courts  of  that  Will  any  one  pretend  that  this  is  a 
state  hold  that  his  contract  shall  be  penalty  within  the  meaning  of  the 
carried  out  as   interpreted    by  the  law?    Then,  again,  equity  recognizee 
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[660]  It  is  obvious  that  where  the  lex  loci  provides  that  the 
interest  contract  shall  not  be  void,  but  declares  certain  con- 
sequences of  the  usury,  and,  among  them,  that  a  deduction 
shall  be  made  in  any  action  brought  upon  the  contract  from 
the  amount  to  which  it  purports  to  entitle  the  creditor,  such 
consequences  are  penal  in  their  nature  in  the  same  sense,  and 
no  other,  as  the  law  which  declares  the  whole  contract  void. 
[661]  Neither  law  means,  in  an  absolute  sense,  what  it  says 
by  "  void,"  and  "  not  void."  If  a  usurious  contract  were  ab- 
solutely void  anybody  could  allege  its  invalidity.  But  the 
law  confines  the  privilege  of  making  that  objection  to  the 
debtor  party  to  the  contract,  and  those  standing  in  certain 
relations  of  privity  to  him.  The  law  which  declares  the  con- 
tract void,  itself  qualifies  the  declaration  by  specifying  cer- 
tain effects  of  the  usury  which  substantially  obliterate  a  part 
of  the  contract  from  its  inception.^ 

the  distinction  when  it  is  said  that  a  the  other  three.  We  do  not  propose 
party  will  always  be  relieved  from  to  examine  it  at  length.  Tlie  argu- 
a  penalty,  if  compensation  can  be  ment  of  the  majority  of  the  court 
made«  because  it  is  deemed  as  a  mere  strikes  us  as  being  based  upon  im- 
security ;  and  yet,  thoup:h  compensa-  proper  assumptions,  and  as  equally 
tion  can  be  made,  relief  will  not  inconclusive  in  its  reasoning;  and 
always  be  given  against  sl  forfeiture,  most  pertinently  does  the  dissenting 
So,  again,  we  speak  of  a  forfeiture  opinion  dispose  of  the  whole  argu- 
in  case  of  a  breach  of  a  covenant,  ment  by  saying :  'To  maintain  that 
but  never  of  it  as  a  penalty.  So  of  a  we  are  bound  to  declare  a  usuri- 
penalty  as  contradistinguished  from  ous  contract  wholly  void,  when  the 
liquidated  damages,  but  never  of /or-  laws  of  the  place  of  contract  make 
feiture  in  the  same  connection,  it  so,  whereby  the  creditor  is  de- 
Then,  again,  of  forfeiture  as  a  rec-  prived  of  the  wiiole  of  his  claim,  but 
ompense  to  an  injured  party  for  the  that  we  are  not  bound  to  regard  the 
wrongful  or  illegal  act  of  another,  law  where  it  provides  for  a  forfeit- 
by  which  the  latter  loses  his  interest  ure  only  by  which  the  creditor  loses 
in  the  thing.  But  penalty  carries  a  but  a  part  of  his  claim,  seems  to  in- 
very  different  idea.  It  is  the  punish-  voive  a  singular  inconsistency.  It, 
ment  inflicted  for  not  executing  a  in  other  words,  involves  the  follow- 
prior  obligation,  the  object  being  to  ing  remarkable  syllogism :  The  law 
insure  the  primary  engagement  of  everywhere  avoids  usurious  con- 
covenant  Bouvier's  Inst,  vol.  1, 292 ;  tracts,  when  they  are  declared 
2»  146;  4,  217."  The  learned  judge,  wholly  void  by  the  law  of  the  piac<>. 
referring  to  Sherman  v.  Gasset,  9  111.  This  contract  was  Toid  in  part,  and 
521,  maintaining  a  different  doctrine,  consequently  it  is  good  in  whole.'^ 
said :  "  It  was  decided  by  a  divided  >  Ewell  v.  Daggs,  108  U.  S.  143. 
court,  Lockwood,  J.,  delivering  the  If  a  usurious  contract  is  wholly 
opinion  of  six  of  the  judges,  and  abandoned  and  the  securities  given 
Koerner,  J.,  the  dissenting  opinion  of  to  insure  its  performanoe  are  oatt- 
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The  statute  which  makes  usury  a  total  or  partial  de-  [662] 
fense  may  hamper  it  by  making  it  depend  on  some  special 
method  of  local  practice,  and  thereby  confine  its  allowance  to 
the  courts  of  the  state  by  whose  law  the  contract  and  the 
remedy  are  governed.  This  is  illustrated  by  a  case  in  Massa- 
chusetts, upon  a  note  usurious  by  the  law  of  New  Hamp- 
shire, by  which  law  the  benefit  of  the  defense  depended  on  the 
defendant  offering  a  particular  mode  of  trial;  that  is,  by  the 
oath  of  the  parties.  If  the  usury  was  thus  proved  a  certair 
amount  was  required  to  be  deducted  from  the  principal  and 
interest  due  on  the  contract  in  assessing  damages.  These 
provisions  were  held  ta  apply  to  the  remedy,  and,  of  course, 
to  extend  only  to  suits  brought  in  New  Hampshire;  they 
could  have  no  effect  when  a  remedy  was  sought  in  the  courts 
of  another  state.^ 

celed,  a  subsequent  promise  by  the  contract,  but  merely  imposes  upon 
borrower  to  pay  the  money  he  bor-  the  person  taking  it,  by  way  of  pen- 
rowed  is  binding.  Sheldon  v.  Hax-  alty,  a  forfeiture  of  threefold  the 
tun,  91  N.  Y.  124;  Hammond  v.  amount  of  interest  unlawfully  re- 
Hopping,  18  Wend.  605 ;  Kilbourn  v.  served,  and  no  more;  and  which  is 
Bradley,  8  Day,  856 ;  House  t.  Plant-  to  be  allowed  to  the  defendant  in  the 
ers*  Bank,  57  G&  95.  action  upon  the  contract  when  he 
Willis  V.  Cameron,  12  Abh  245,  establishes  the  fact  of  taking  such  un- 
proceeds  wholly  upon  the  ground  lawful  rate,  together  witli  his  full 
that  the  statute  of  usury  of  Massa-  costs  in  the  suit ;  or  when  the  illegal 
chusetts,  which  applied  to  the  con-  interest  has  been  paid,  the  party  pay- 
tract  in  question,  is  penal,  and  there-  ing  it  may  recover  it  back  threefold, 
fore  that  the  deduction  of  threefold  (See  De  Wolf  v.  Johnson,  10  Wheat 
the  amount  of  the  whole  interest  re-  867,  as  to  the  effect  of  such  a  statute.) 
nerved  can  only  be  allowed  in  the  It  will  not,  I  suppose,  be  contended 
courts  of  that  state.  Hilton,  J. :  that  the  defendant,  if  he  had  paid  the 
''  The  second  defense,  although  very  illegal  interest,  could  maintain  an 
ingeniously  pleaded,  must,.!  think,  action  in  this  state  to  recover  the 
be  regarded  as  sham.  It  assumes  to  penalty  thus  imposed  by  the  statute 
be  a  defense  in  bar  of  the  plaintiffs  of  Massachusetts  upon  the  party  re- 
right  to  recover  anything  upon  the  ceiving  it;  and  this  being  the  case 
note  in  suit ;  —  whereas,  by  the  I  think  it  must  follow,  as  a  necessary 
statutes  of  Massachusetts,  as  in-  consequence,  that  he  cannot,  in  this 
terpreted  by  the  courts  of  that  state  state,  avail  himself  of  the  statute,  by 
(Kendall  v.  Robertson,  12  Cush.  156),  way  of  defense."  See  Sherman  v. 
although  the  rate  of  interest  there  Glassett,  9  HI  521. 
is  declared  to  be  six  per  cent  per  *  Gale  v.  Eastman,  7  Met  14.  The 
annum  on  all  contracts  for  the  pay-  distinction  between  the  law  of  the 
ment  of  money,  yet  the  taking  of  a  contract  and  the  remedy  is  vei7  dis- 
greatersnm  does  not  avoid  the  entire  tinctly  stated  by  Shaw,  C.  J.,  who 
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§  366.  The  law  of  what  place  goyerns  the  rate  on  dam- 
ages. Interest  before  a  debt  is  due  is  the  creature  of  agree- 
ment ;  afterwards  it  is  given  by  law  as  damages  for  detention 
of  the  money ;  but  it  may  be  governed  as  to  rate  by  contract. 
In  the  absence  of  contract  the  amount  is  regulated  by  law. 
[663]  And  there  is  much  authority  for  saying  that  the  law 
which  governs  the  rate  is  that  of  the  place  where  the  debt 
is  payable.^  That  law  is  supposed  to  have  been  in  the  minds 
of  the  parties  when  the  debt  was  contracted ;  at  all  events, 
the  money  is  deemed  to  be  worth  the  legal  rate  of  interest  at 
the  place  where  it  was  the  debtor's  duty  to  pay  it.  The 
creditor  may  bring  suit  wherever  a  court  can  obtain  jurisdic- 
tion, but  the  damages  for  detention  of  the  debt  have  gener- 
erally  been  assessed  according  to  the  law  of  the  place  where 
payment  was  due,  if  that  law  is  shown.*  This  rule  does  not 
appear  to  be  recognized  in  Massachusetts,  except  in  respect  to 
contracts  containing  an  express  or  implied  agreement  to  pay 
interest.    It  is  now  declared  settled  that  in  an  action  there 

delivered  the  opinion  of  the  court  in  on  such  contracts ;  that  is,  contracts 

this  case :  "  The  general  rule  is  that  made  in  violation  of  its  own  pro- 

those  provisions  of  law  which  de-  visions." 

termine  the  construction,  operation  ^  Healy  v.  Gorman,  15  N.  J.  Lb  828 ; 
and  effect  of  a  contract  are  part  of  Evans  v.  Clark,  1  Port  888 ;  Evans 
the  contract  and  follow  it,  and  give  v.  Irvin,  id.  890 ;  Hall  v.  Kimball,  58 
effect  to  it  wherever  it  goes ;  but  III  58 ;  Hoppins  v.  Miller,  17  N.  J.  L. 
that  in  regard  to  remedies,  the  lex  185 ;  Burton  v.  Anderson,  1  Tex.  93 ; 
fori,  the  law  of  the  place  where  the  Gibbs  v.  Fremont,  9  Exch.  25 ;  Bush  by 
remedy  is  sought,  must  govern.  We  v.  Camac,  4  Wash.  C.  CI  296 ;  Win- 
therefore  cannot  be  governed  by  the  throp  v.  Carleton,  12  Mass.  4;  Jaffray 
law  of  New  Hampshire,  which  pro-  v.  Dennis,  2  Wash.  C.  C.  253;  Lanusee 
fesses  only  to  regulate  the  remedy  v.  Barker,  8  Wheat  101 ;  Winthrop 
on  a  usurious  contract  The  law  of  v.  Pepoon,  1  Bay,  468 ;  Gaillard  v. 
Massachusetts,  though  somewhat  Ball,  1  Nott  &  McC.  67 ;  Robinson  v. 
analogous,  cannot  apply  because,  al-  Bland,  2  Burr.  1077 ;  Thompson  v; 
though  the  mode  of  enforcing  tlie  Ketcham^  4  Johns.  285 ;  Cocke  v.  Con- 
law  against  usury  is  by  applying  it  igmaker,  1  A.  K.  Marsh.  254;  Poiter 
to  the  remedy,  yet  the  law  to  be  en-  y.  Munger,  22  Vt  191 ;  Crawford  v. 
forced  is  the  law  of  Massachusetts.  Simonton,  7  Port  110;  Evans  v. 
The  law  of  this  commonwealth,  de-  White,  Hemp.  296. 
daring  what  shall  be  the  rate  of  in-  *2  Par.  on  Con.  585;  2  Par.  on 
terest,  and  what  contracts  shall  be  Notes  and  Bills,  870 ;  Fanning  v.  Con- 
deemed  usunous,  also  directs,  when  sequa,  17  Johna  511;  Chamblias  v. 
suits  are  brought,  what  deductions  Robertson,  28  Miss.  802. 
shall  be  made ;  but  it  is  suits  brought 
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upon  a  note  made  payable  on  a  day  certain  in  another  state, 
without  any  agreement  express  or  implied  to  pay  interest, 
the  plaintiff  can  only  recover  at  the  legal  rate  in  Massachu- 
setts, although  less  than  such  rate  in  the  state  where  the  note 
was  made  and  payable.^  In  Indiana  if  a  note  sued  upon  was 
made  in  another  state  and  does  not  provide  for  interest  nor 
specify  the  place  of  payment  the  court  will  award  interest 
according  to  the  local  law.^  Interest  as  damages,  in  the  ab- 
sence of  a  contract,  is  governed  by  the  law  of  the  forum.' 

§  367.  Allegation  and  proof  of  foreign  law.  Courts  [664] 
of  one  state  do  not  take  judicial  notice  of  the  laws  of  other 
states  or  countries.*  Hence,  where  a  contract  is  sued  out  of 
the  jurisdiction  within  which  it  was  to  be  performed,  and  the 

1  Ayer  v.  Tilden,  15  Gray,  178 ;  Ives  adopted  the  rate  of  interest  allowed 

▼.  Farmers'  Back,  2  Alien,  336.  at  the  place  of  the  contract     But 

In  Ayer  v.  Tilden  the  action  was  the  error  would  seem  to  be  in  not 
upon  a  New  York  note  in  which  treating  money  paid  at  the  implied 
there  was  no  agreement  for  the  pay-  request  of  another  as  entitled  to  draw 
ment  of  interest  Hoar,  J.:  "That  interest  from  the  time  of  payment 
rate  is  six  per  cent  from  the  matu-  An  objection  to  adopting  the  rule 
rity  of  the  note.  The  interest  is  not  a  of  the  rate  of  interest  in  the  jurisdic- 
sum  due  by  the  contract ;  for  by  the  tion  where  the  action  is  brought,  as 
contract  no  interest  was  payable,  and  the  measure  of  damages,  may  be 
is  not  therefore,  affected  by  the  law  worthy  of  notice;  that  this  rule 
of  the  place  of  the  contract;  it  is  would  allow  the  creditor  to  wait 
given  as  damages  for  the  breach  of  until  he  could  find  his  debtor  or  his 
the  contract,  and  must  follow  the  property  witliin  a  jurisdiction  where 
rule  in  force  within  the  jurisdiction  a  much  higher  rate  of  interest  was 
where  the  judgment  is  recovered,  allowed  than  at  the  place  of  contract 
Grimshaw  v.  Bender,  6  Mass.  157;  But  the  debtor  could  alwaj'^s  avoid 
Eaton  V.  Melius,  7  Gray,  666 ;  Bar-  this  danger  by  performing  his  con- 
ringer  V.  King,  5  Gray,  9.  The  con-  tract ;  and  the  same  difficulty  exists 
trary  rule  has  been  held  to  be  appli-  in  relation  to  the  action  of  trover  and 
cable  when  there  was  an  express  or  replevin.  If  such  a  case  should  arise, 
implied  agreement  to  pay  interest  it  might  with  more  reason  be  argued 
Winthrop  v.  Carleton,  12  Mass.  4;  that  the  damages  should  not  be  al- 
Von  Hemert  v.  Porter,  11  Met  210;  lowed  to  exceed  those  which  would 
Lanusse  v.  Barker,  3  Wheat  101.  have  been  recovered  in  the  stato 
Perhaps  it  would  be  difficult  to  sup-  where  the  contract  was  made  and  to 
port  the  decision  in  Winthrop  v.  be  performed."  See,  also.  Chase  v. 
Carleton  upon  any  sound  principle ;  Dow,  47  N.  H.  405. 
because  the  court  in  that  case  held  ^Kopelke  v.  Kopelke,  112  Ind.485; 
that  interest  could  only  be  computed  Shaw  v.  Rigby,  84  id.  375. 
from  the  date  of  the  writ ;  thus  clearly  *  Goddard  v.  Foster,  17  Wall.  123 ; 
showing  that  it  was  not  considered  Bischoffsheim  v.  Baltzer,  21  Fed.  Bep. 
as   due    by  the   contract  and   yet  531. 
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plaintiff  seeks  to  recover  interest  according  to  the  law  of  the 
place  of  contract,  he  must  set  forth  that  law  in  his  pleading 
and  prove  it  on  the  trial.^  Interest,  though  generally  regu- 
lated by  statute,  is  not  necessarily  so ;  it  may,  in  the  absence 
of  statute,  be  payable,  and  its  rate  governed  by  custom.* 
Where  the  rate  of  another  state  is  alleged  to  be  established 
by  statute  the  party  so  alleging  it  should  prove  the  statute, 
as  foreign  statutes  are  required  by  the  law  of  the  forum  to  be 
proved.  But  if  the  allegation  does  not  specify  that  the  foreign 
rate  is  so  established,  the  court  would  not  assume  that  the 
[665]  foreign  rate  was  governed  by  a  written  law.  It  would 
seem  to  be  as  competent  to  take  judicial  -notice  of  the  stat- 
utory rate  of  another  state  as  that  the  rate  of  another  state  is 
fixed  by  statute.  The  rate  of  another  state,  and  the  law, 
w^ritten  or  unwritten,  which  is  the  foundation  of  it,  is  matter 
of  fact  to  be  alleged,  proved,  and  found  by  the  jury.' 

1  Balfour  v.  Davis,  14  Ora  47;  Ram-  In  Schell  v.  Stetson,  12  PhCa.  187, 

sey  V.  McCauley,  2  Tex.  189 ;  Swett  a  suit  upon  a  New  York  judgment 

V.  Dodge,  4  Sm.  &  M.  667 ;  Davidson  rendered  for  costs,  the  court  took  ju- 

V.  Gohagin,  2  Bibb,  684 ;  Richardson  dicial  notice  of  the  fact  that  the  laws 

V.  Williams,  2  Port  289 ;  Jaffray  v.  of  that  state  allowed  interest  on  such 

Dennis,  2  Wash.  C.  C.  258 ;  Peacock  judgments,  and  assumed  tliat  it  was 

V.  Banks,  Minor  (Ala.),  387 ;  Hunt  v.  bound  to  do  so  by  virtue  of  the  fed- 

Mayfield,  2  Stew.  124;  Harrison  v.  eral  constitution.    But  this  is  not  a 

Harrison,  20  Ala.  629 ;  Nalle  v.  Yen-  tenable  position.    Clark  v.  Child,  136 

ti'ess,  19  La.  Ann.  873 ;  Ingraham  v.  Mass.  344 

Arnold,  1  J.  J.  Marsli.  406 ;  Johnson  -  Young  v.  Godbe,  15  WalL  56a 

V.  Williams,  id.  489;  Russell  v.  Shep-  'See  cases  cited  in  n.  1,  §  866.    In 

herd,  Hardin,  44;  Pawling  v.  Sar-  Kermott  v.  Ayer,  11  Mich.  181,  suit 

tain,  4  J.  J.  Marsh.  288 ;  Cavender  v.  was  brought  on  a  Canada  note.    The 

Guild  4  CaL  250 ;  Thompson  v.  Mon-  court  held  that  it  could  not  take 

row,  2  CaL  99.  judicial  notice  of  the  rate  of  Cana- 

In  Foden  v.  Sharp,  4  John&  183,  dian  interest;  and  it  also  held  that  it 
at^tion  was  brought  against  the  ac-  was  not  a  presumption  of  law  that 
emptors  of  a  bill  of  exchange  drawn  the  rate  of  interest  in  a  foreign  couu- 
and  payable  in  England.  On  the  in-  try  is  the  same  as  that  established  in 
quest  of  damages  the  only  evidence  Michigan  by  statute.  Campbell,  J., 
was  the  bill  and  a  protest  for  non-  said :  "  The  evidence  of  the  attorney 
payment  The  jury  allowed  seven  from  Canada  concerning  the  Cana- 
I>er  cent  interest,  the  rate  where  the  dian  law  of  interest  could  not  prop- 
action  was  brought  The  court  or-  erly  be  received  to  show  the  terms  of 
dered  a  reduction  of  the  interest  to  a  Canadian  statute.  Foreign  statutes 
five  per  cent,  the  rate  in  England,  cannot  he  proved  by  i>arol.  without 
of  which  the  court  seemed  to  take  some  showing  why  secondary  evi- 
judicial  notice.  dence  becomes  necessary.    This  doc- 
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Where  there  is  an  allegation  of  a  foreign  rate  of  interest  of 
the  place  of  contract,  differing  from  the  rate  at  the  place 
where  the  action  is  brought,  unsupported  by  proof;'  or,  in  the 
absence  of  any  allegation  of  the  rate  where  the  contract  is 
payable,  whether  interest  should  be  denied  altogether,  or 
should  be  allowed  according  to  the  rate  allowed  by  the  law  of 
the  forum,  does  not  appear  to  be  entirely  settled.  In  [666] 
Texas  it  is  held  that  no  interest  at  all  can  be  recovered  upon 
a  contract  payable  in  another  jurisdiction,  unless  the  rate 
there  prevailing  is  alleged  and  proved.*  So  in  Alabama.*  The 
more  general  rule,  and,  as  we  think,  the  more  reasonable  one, 
is,  in  such  case,  to  allow  interest  according  to  the  lex  fori} 
The  law  of  the  forum  is  adopted  in  some  states  in  the  absence 

trine  has  been  recognized   in   this  that  the  legal  rate  was  six  per  cent 

court  in  People  ▼.  Lambert,  5  Mich.  Consequently,  if  he  prored  anything, 

849,  and  is  the  settled  American  doc-  he  proved  that  the  rate  of  interest  in 

trina    1  Greenlf.,  §§  587-a  Illinois  was  fixed  by  law.    The  law 

'*The  rate  of  interest  is  a  matter  of  must   necessarily  be  a  public   and 

such  common  notoriety  that  there  written  law ;  for  if  it  be  not  a  posi- 

might  be  reason  for  excepting  it  from  tive  statute,  enacted  by  the  legisla- 

this  general  rule,  and  there  is  no  ture  of  Illinois,  it  must  be  some  pre- 

doubt  that»  in  many  cases,  it  has  been  existing  statute  of  England  or  Yir- 

proved  by  parol,  without  objection,  ginia,  recognized  by  the  constitution 

But  there  would  be  danger  in  allow-  of  Illinois,  or  must  be  an  express  pro- 

ing  such  an  exception  as  an  arbi-  vision  of  her  constitution, 

trary  one ;  and  the  mistakes  made  in  ^  Wheeler  v.  Pope,  5  Tex.  262 ;  Able 

works  current  among  business  men  v.  McMurray,  10  id.  850 ;  Prigdon  v. 

on  the  rates  of  interest  in  different  McLean,    12    id.    420 ;    Ingram    v. 

states  show  that  business  knowledge  Drinkard,  14  id.  851.    See  Cooke  v. 

of  statutory  provisions  is  not  always  Crawford,  1  id.  9 ;  Burton  v.  Ander- 

reliabla    We   have    been    in   some  son.  id.  98. 

doubt  whether,  for  this  reason,  there  ^  Evans  v.  Clark,  1  Port  888 ;  Pea- 
was  not  error  in  admitting  the  evi-  cock  v.  Banks,  Minor,  887 ;  Spain  v. 
dence  objected  ta    But  it  doet»  not  Grove,  id.  177. 

appear  that  Canadian  interest  is  reg-  'Surlott  v.  Pratt,  8  A.  K.  Marsh, 

nlated  by  statute ;  and  we  are  not  174 ;  Chumasero  v.  Gilbert,  26  111.  30 : 

justified  in    making  any  inference  S.  C,  24  id.  651 ;  Deem  v.  Crume,  46 

not  required  by  facts  set  out,  in  or-  III.  69 ;  Goddard  v.  Foster,  17  Wall. 

der  to  establish  error ;  the  presump-  123 ;    Prince  v.  Lamb,  1    111.    878 ; 

tion  must  always  be  in  favor  of  the  Lougee  v.  Washburn,  16  N.  H.  184 ; 

judgment  It  is,  therefore,  affirmed."  HaU  v.  Woodson,  18  Ma  462 ;  Hall 

But,  in  Talbot  v.   Peebles,  6  J.  J.  v.  Kimball,  58  III.  58 ;  Booty  v.  Cooper, 

Marsh.  200,  on  a  similar  record,  the  18  La.   Ann.  565 ;    Leavenworth  v. 

court  thus  treated  the  subject    The  Brock  way,  2  Hill,  201 ;  Kopelke  v. 

only  witness  who  was  sworn  to  prove  Kopelke,  112  Ind«  435 ;  Shaw  v.  Kigby, 

the  rate  of  interest  in  Illinois  stated  84  id.  875 ;  Thomas  v.  Beckman,  1  R 


782 


INTEBBST. 


[§  368. 


of  proof  of  the  rate  at  tbe  place  of  contract  on  the  principle 
that  it  should  be  presumed,  until  the  contrary  is  shown,  that 
the  law  of  the  state  where  the  contract  was  to  be  performed 
is  the  same  as  of  that  where  the  action  is  brought.^ 

§  368.  Effect  of  change  in  law  of  place  of  contract.  One 
branch  of  the  present  inquiry  remains  to  be  considered ;  that 
is,  what  is  the  effect  of  changes  in  the  law  in  regard  to  the 
rate  of  interest  while  the  contract  on  which  the  question  of 
interest  arises  is  pending,  or  after  the  principal  becomes  due. 
At  first  blush  the  principle  which  fixes  the  rate  by  the  law 
of  the  place  of  contract  might  seem  to  require  the  rate  to  be 
the  same  throughout  the  period  of  forbearance  or  default  as 
at  the  making  of  the  contract,  or  when  the  contract  duty  or 
liability  to  pay  interest  attaches.  It  is  so  when  interest 
is  expressly  or  tacitly  agreed  to  be  paid.  But  where  it  is  re- 
coverable for  mere  default  in  not  paying  money  due  either  ex 
contractu  or  ex  delicto  it  is  governed  by  the  law  in  force  when 
the  interest  accrues;  the  rate  will  change  to  conform  to  the 
law  if  any  change  takes  place.* 

[667]  In  a  California  case  decided  in  1859  suit  was  brought 
against  an  administrator  for  the  balance  of  an  account  due 
from  his  intestate*.  It  did  not  appear  when  the  account  was 
made.  It  had  been  presented  to  the  defendant,  who  rejected 
it.  The  case  was  tried  without  a  jury.  The  account  was 
found  to  be  correct  by  the  trial  court,  and  interest  allowed  on 
the  balance  for  a  certain  time  at  the  Mexican  rate,  which  pre- 
vailed until  an  interest  statute  was  adopted  increasing  the 
rate,  and  from  the  time  that  statute  took  effect  at  the  rate 
fixed  thereby.  This  was  held  to  be  erroneous.  Baldwin,  J., 
announced  this  general  principle :  that  interest  is  governed 
by  the  law  in  force  at  the  time  and  place  of  contracting.' 


Mon.  84.  See  Gordon  v.  Phelps,  7 
J.  J.  Marsh.  619 ;  Whidden  v.  Seelye, 
40  Me.  247. 

iDesnoyer  v,  McDonald,  4  Minn. 
615;  Fouke  v.  Fleming,  18  Md.  808; 
Martin  v.  Martin,  1  Sm.  &  M.  176. 
See  De  La  Chaunette  y.  Bank  of  Eng- 
land, 9  B.  &  C.  208 ;  Kermott  v.  Ayer, 
11  Mich.  181. 

s  Sanders  v.  Lake  Shores  etc.  Ry. 


Ca,  94  N.  Y.  641 ;  First  Nat  Bank  v. 
Fourth  Nat  Bank,  84  id.  412 ;  O'Brien 
V.  Young,  95  id.  42a 

A  statute  changing  the  rate  of  in- 
terest cannot  operate  retrospectively 
BO  as  to  diminish  the  amount  due 
under  the  rate  established  by  a  prior 
statute.  Reese  v.  Rutherfurd.  90  N. 
Y.  644. 

«  Aguirre  v.  Packard,  14  Cal.  171. 


§  368.]      THE   LAW   OF   WHAT   PLACE   AND   TIME   GOVEltNS.  783 

Later  cases  in  that  state  recognize  the  distinction  above  stated. 
In  the  absence  of  a  contract  to  pay  interest  it  is  only  allowed 
as  damages  for  failure  to  pay  money  due ;  and  it  is  competent 
for  the  legislature  to  fix  the  amount  which  shall  be  recovered.* 
Interest  for  money  lent  may  be  recovered,  though  the  loan 
was  made  when  the  law  was  otherwise.*  This  point  was  de- 
cided in  New  York  in  1839,  in  a  case  which  presented  the 
question  in  this  form.  After  the  debt  sued  upon  became  due, 
and  while  interest  as  damages  was  accruing,  the  legislature 
passed  a  general  interest  law  which  provided  that  "  for  the 
purpose  of  calculating  interest  a  month  shall  be  considered  the 
twelfth  part  of  a  year,  and  as  consisting  of  thirty  days;  and 
interest  for  any  number  of  days  less  than  a  month  shall  be 
estimated  by  the  proportion  which  such  number  of  days  shall 
bear  to  thirty."  The  assistant  vice-chancellor  said :  "I am  of 
opinion  that  when  an  account  is  stated  after  this  provision  went 
into  effect,  including  items  arising  before,  the  interest  must  be 
computed  in  the  manner  therein  directed  upon  the  prior  as  well 
as  the  subsequent  items  from  the  passage  of  the  act.  The 
terms  of  the  section  are  suflBciently  comprehensive  for  this. 
They  are  for  the  purpose  of  calculating  interest,  etc.  The  only 
objection  is  whether  an  unlawful  retrospective  effect  is  given  to 
the  statute.  To  put  the  point  more  clearly :  If  a  promissory 
note  was  dated  before  the  1st  of  January,  1830  (when  [668] 
that  act  was  passed),  and  was  sued  for  afterwards,  the  inter- 
est should  be  computed  at  three  hundred  and  sixty-five  days 
to  a  year  for  the  time  down  to  that  date  and  three  hun- 
dred and  sixty  days  subsequently.  The  statute  in  question 
does  in  effect  raise  the  rate  of  interest.  Suppose  it  did  so 
in  terms,  changing  it  to  eight  per  cent.,  and  then  a  prior 
demand  is  sued  upon.  Now,  where  interest  is  not  specified  in 
a  contract,  as  a  part  of  it,  it  is  allowed  as  damages  for  the  re- 
fusal to  pay  the  debt.  The  rate  of  interest  is  undoubtedly 
subject  to  the  existing  law  during  the  continuance  of  that  law. 
But  is  there  any  implied  contract  between  the  parties  restrict- 
ing the  interest  to  such  rate?  A  fresh  demand  of  the  debt, 
and  a  refusal,  is  a  new  assertion  of  a  right,  and  imposes  a  new 
liability  upon  the  party ;  so  does  a  neglect  without  a  new  de- 

1  White   V.    Lyons,    42   CaL    279;       «  Dilworth  v.  Sinderling,  1  Bin.  48a 
Bandolph  v.  Bayne,  44  CaL  866. 
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mand.  The  damages  are  imposed  for  this  renewed  violation 
of  a  contract.  I  do  not  perceive  that  in  this  the  great  princi- 
ple of  treating  statutes  as  prospective  only  in  their  operation 
is  infringed.  The  new  law  takes  effect  upon  a  new  violation 
of  an  obligation.  It  has  no  retrospective  effect  upon  previous 
rights.  The  previous  right  was  to  discharge  the  debt  with 
interest  at  a  given  rate.  That  right  has  not  been  asserted. 
By  the  general  rule  of  law,  if  there  was  no  statute  regulating 
interest,  damages  of  an  uncertain  amount  would  be  recover- 
able for  the  detention  of  money,  as  for  that  of  any  other 
property.  The  statute  then  prescribes  that  for  the  continued 
refusal  or  neglect  to  discharge  the  debt  those  damages  shall 
be  at  another  rate  of  interest."  ^ 

1  Bullock  V.  Boyd,  1  Hoff.  Ch.  294.  however,  the  subsequent  reversal  of 
The  assistant  vice-chancellor  con-  the  decree  upon  a  bill  of  review.  See 
tinned  the  discussion  upon  authority.  2  Vernon,  145.  Both  writers  have 
He  said:  ''There  are  some  English  omitted  to  state  that  tlie  case  was 
cases  which  boar  upon  this  question,  first  determined  by  Lord  Notting- 
By  the  terms  of  the  act  (2  Charles,  2),  ham  upon  a  bill  of  foreclosure^  who 
no  person  from  and  after  tlie  29th  of  held  that  the  extra  two  per  cent 
September,  1660,  upon  any  contract,  should  go  towards  reducing  tlie 
shall,  from  and  after  the  said  29th  of  principal.  Then,  upon  a  bill  to  re- 
September,  take,  etc.,  more  than  at  deem,  Lord  Jeffries  determined  as 
the  rate  of  six  per  cent  The  interest  before  stated.  Upon  the  bill  of  re- 
under  the  previous  act  was  eight  per  view  Lord  Commissioner  Trevor 
cent  In  the  case  of  Walker  v.  Penry  said :  *  Being  there  was  a  decree  al- 
the  point  was  whether,  where  inter-  ready  made  he  would  not  reverse : ' 
est  upon  a  mortgage,  made  before  but  Lord  Rawlinson  and  Hutchins 
the  statute,  had  been  paid  at  the  rate  held  that  the  act  had  a  retrospect, 
of  eight  per  cent,  so  much  of  the  and  makes  it  unlawful  to  take  more 
extra  two  per  cent  as  accrued  after  than  six  per  cent  upon  any  contract 
the  act  of  1660  should  be  applied  in  whether  made  before  or  after  the  act 
reducing  the  principal  The  mort-  of  parliament  The  note  of  the  de- 
gtigee  had  entered  in  1675.  Lord  cree  in  Mr.  Railhby's  edition  plainly 
Canceller  Jeffries  decided  that  the  shows  that  they  meant  six  per  cent 
statute  had  reference  only  to  subse-  after  the  new  statute  of  1660.  Thus, 
quent  contracts,  and  would  give  no  so  far  as  this  case  goes,  we  have 
relief ;  but  he  gave  interest  at  six  per  the  authority  of  Lord  Nottingham 
cent  only  from  the  entry  in  1675.  and  Commissioners  Rawlinson  and 
On  a  rehearing  he  adhered  to  his  Hutchins  against  the  opinion  of  Lord 
opinion.  See  2  Vernon,  42  and  78.  Jeffries.  But  there  is  also  the  express 
Mr.  Ord  cites  this  case  as  settling  that  authonty  of  Sir  Matthew  Hale  to  the 
the  statute  had  no  effect  upon  prior  same  effect  Hedworth  v.  Primato, 
contracts  (on  Usury,  p.  40) ;  and  Mr.  Hardress,  818.  By  Hale,  chief  baron  : 
Comyn  ti'eats  the  question  as  unde-  '  Since  the  new  act  which  reduces  in- 
cided.      The   latter   writer  notices,  terest  to  six  per  cent,  more  shall  not 
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§  369.  Same  subject.  There  is  a  distinction  made  in  [669] 
respect  to  the  nature  of  the  obligation  to  pay  interest  subse- 
quent to  maturity  between  cases  where  there  is  an  express  or 
tacit  agreement  to  pay  it  before  maturity  of  the  principal 

be  allowed  upon  any  contract,  though  The  debt  was  then  of  more  than  six 

made  before  the  statute,  by  reason  of  years'  standing.    In  February,  1828»  a 

the  words  of  the  statute,  which  are,*  declaration  was  made  by  parol  to  pay. 

etc.    He  then  notices  the  difference  under  instruction  from  the  judge  to 

in  the  language  of  the  act  and  that  find  upon  that  point  The  judge  then 

of  the  21  Jac.  1,  cap.  27.  nonsuited  the  plaintiff  on  the  ground 

"  His  observations   reconcile  also  that  the  promise  should  have  been  in 

the  position  in  1  Eq.  Ca&  Ab.  288,  writing  under  the  statute.  The  court 

pi.  1,  and  in  Hawkins'  Pleas  of  the  of  common  pleas  refused  to  set  aside 

Crown,  82,  §  10,  that  under  the  stat-  the  nonsuit    Two  other  cases  were 

ute  of  usury  (12  Anne,  ch.  16)  there  cited  in  the  judgment  upon  the  same 

was  no  retrospect  to  any  debt  con-  statute  to  the  same  effect    One  of 

tracted  before  its  passagei    The  Ian-  them  was  before   Lord   Tenterden, 

fpiSLge  is  express,  limiting  its  opera-  where  the  action  had  been  brought 

tions  to  contracts  made  after  the  29th  before  the  statute  went  into  effect, 

of  September,  1714.  though  not  tried  until  afterwards. 

"There  is  another  case  (Procter  v.  "  I  have  carefully  read  the  leading 

Cooper,  Prec.  in  Ch.  116),  in  which  casesin  the  courts  of  our  own  country 

the  master  of  the  rolls  held  upon  a  upon  the   subject   of   retrospective 

bUI  to  redeem  a  mortgage  made  be-  statutes,    especially    Dash    v.    Van 

fore  1660,  that  interest  should  be  al-  E^leeck,  7  Johns.  477,  in  which  the 

lowed  at  eight  per  cent  to  the  time  strength  of  the  old  supreme  court  of 

of  the  passage  of  the  act  See  Bodley  our  state  was  fully  put  forth.    I  see 

V.  Bellamy,  1  W.  Black.  267.  nothing  in  the  principles  there  advo- 

**  The  case  of  Towler  v.  Chattertcn  cated,  or  the  decision  there  made,  to 
<6  Bing.  258)  is  also  of  weight  upon  change  the  result  I  have  arrived  at 
this  question.  By  an  act  of  9  George  Calder  v.  Bull,  8  Dall.  386 ;  Bedford 
IV.,  c.  14,  called  Lord  Tenterden's  act>  v.  Shilling,  4  a  A:  R  401 ;  Woart  v. 
passed  May  9, 1828^  it  was  provided  Winnick,  8  N.  H.  473 ;  Hackley  v. 
that  in  actions  of  debt,  or  in  cases  Sprague,  10  Wend.  118;  Say  re  v. 
g^rounded  on  any  simple  contract,  no  Wisner,  8  Wend.  66.'*  Stark  v.  Olney, 
acknowledgment  or  promise  by  words  3  Ore.  88;  Perrin  v.  Lyman,  82  Ind. 
only  should  be  sufficient  evidence  of  a  16 ;  Woodruff  v.  Scruggs,  27  Ark.  26. 
uew  or  continuing  contract,  whereby  But  see  Cox  v.  Marlatt,  86  N.  J.  L. 
to  take  any  case  out  of  the  enact-  889.  In  this  case  the  court  decided 
inent  of  the  statute  of  limitations;  that  the  rate  of  interest  which  a  judg- 
but  such  acknowledgment  or  promise  ment  will  bear  immediately  after  its 
must  be  made  or  contained  by  or  in  rendition  cannot  be  changed  by  sub- 
some  writing  signed  by  the  party  sequent  legislation.  Scudder,  J.,  said : 
chargeable  thereby.  The  act  also  con-  "  The  effect  of  a  judgment  is  to  fix 
tained  a  provision  that  it  should  not  the  rights  of  the  parties  thereto  by 
gointoeffect  until  the  Ist  of  January,  the  solemn  adjudication  of  a  court 
1829.  The  action  was  assumpsit ^  and  having  jurisdiction.  How  these 
commenced  in  HUary  term,  1829.  rights  can  be  affected  by  subsequent 
Vol.  1—50 
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debt,  and  cases  in  which  there  is  no  interest  contract  what- 
[670]  ever.  It  is  true  that  some  courts  hold  that  if  the  agree- 
ment is  to  pay  the  debt  with  interest  at  a  specified  rate  on  a 
day  certain,  and  does  not  expressly  stipulate  the  interest 
afterwards,  the  interest  obligation  expires  at  the  day  fixed  for 
payment ;  and  the  interest  which  the  debtor  is  obliged  to  pay 
while  he  detains  the  money  after  it  is  due  is  only  computed 
at  the  legal  rate  as  damages.^  In  these  courts,  on  the  doctrine 
[671]  that  the  interest  agreement  has  no  effect  after  maturity, 
doubtless  the  interest  after  that  time  would  be  computed  at 
whatever  might  be  the  legal  rate,  changing  the  rate  in  the 
computation  as  the  legal  rate  may  change.  The  rule,  how- 
ever, as  we  have  before  stated,  is  more  generally  to  continue 
the  rate  agreed  on  before  maturity  until  the  debt  is  paid  or 
put  in  judgment.*  But  there  is  yet  another  distinction:  — 
courts  which  concur  in  continuing  the  interest  rate,  if  agreed 
on  for  the  period  of  credit,  to  payment  or  judgment,  differ  in 
the  reasoning  by  which  they  reaph  that  result ;  and  this  dif- 
ference will  naturally  produce  a  divergence  on  the  point  we 
are  now  discussing.  When  the  agreement  in  respect  to  the 
rate  of  interest  before  maturity  is  construed  as  tacitly  continu- 
ing so  long  as  the  debt  remains  in  contract  unpaid,  the  inter- 
est after  maturity  rests  on  a  basis  of  contract,  and  is  not  sub- 
ject to  be  reduced  or  altered  by  any  law  subsequently  enacted.* 
But  when  the  continuance  of  the  rate  agreed  on  before  mata* 

legislation  is  not  apparent  This  con-  additional  damages  aUowed,  the  an- 
tract  of  the  highest  authority  cannot  swer  is  that  there  can  be  no  such 
be  disturbed  so  long  as  it  remains  un-  second  assessment  where  the  amouDt 
reversed  and  unsatisfied.  Changing  of  the  debt  or  liability  has  been  once 
the  rate  of  interest  does  not  affect  adjudged,  and  the  cause  of  action  re- 
existing  contracts  or  debts  due  prior  mains  the  sama  The  interest  is  the 
to  such  enactment,  whether  they  be  measure  of  damages  for  the  deten- 
evidenced  by  statute,  judgment  or  tion,  and  that  must  relate  to  the  time 
agreement  of  the  parties.  Such  has  when  the  amount  is  fixed  by  the 
been  the  uniform  course  of  decision  entry  of  the  judgment**  See  North 
in  ouv  courts.  .  .  .  If  it  be  said  R  M.  Ckx  v.  Shrewsbury  Choroh,  22 
that  the  interest  is  given  as  damages  N.  J.  L.  424. 
for  the  detention  of  the  debt,  and  ^  See  ante,  §  809. 
that  the  damages  are  greater  when  ^  Id. 

seven  per  cent  interest  can  be  had  '  Lee  v.  Davis,  1  A.  K.  Marsh.  897 ; 

than  when  only  six  per  cent  can  be  Association   v.    Eagleaon,  00  How. 

obtained,  and  for  such  detention  after  Pr.  9. 
the  rate  is  increased  there  should  be 
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rity  is  not  put  upon  the  ground  that  the  agreement  continues 
it,  but  upon  the  theory  that  the  rate  which  was  agreed  to  be- 
fore maturity  as  a  just  compensation  for  the  use  must  be 
deemed  a  just  and  proper  compensation  afterwards  for  the  de- 
tention of  the  money,  then  the  rate  rests  not  upon  the  contract, 
and  is  not  so  fixed  as  to  be  beyond  the  effect  of  subsequent 
legislation  which  is  plainly  intended  to  modify  it. 

This  distinction  is  illustrated  by  two  cases  in  Connecticut. 
In  one  of  them^  the  action  was  brought  upon  a  promissory 
note,  made  payable  in  that  state,  for  a  specified  sum,  "  with 
taxes,  and  interest  at  the  rate  of  fifteen  per  cent,  after  ma- 
turity." Here  the  contract  in  respect  to  interest  after  ma- 
turity was  not  a  tacit  but  an  express  contract.  The  difference 
is  immaterial,  so  far  as  the  effect  is  concerned.  A  tacit  agree- 
ment is  as  inviolable  as  an  express  contract.  Notes  which 
provide  for  interest,  generally,  and  are  construed  to  mean  in- 
terest until  paid,  are  equivalent  to  the  contract  made  in  the 
case  just  mentioned.  When  that  note  was  made  the  law  of 
Connecticut  permitted  parties  to  contract  for  any  rate  of  in- 
terest. But  before  it  matured  an  act  was  passed  which  pro- 
videc^  that  no  greater  rate  of  interest  than  seven  per  [672] 
cent,  should  be  recovered  for  money  loaned  "  for  the  time 
after  the  money  loaned  becomes  due."  It  was  held  that  the 
fifteen  per  cent,  was  to  be  regarded  as  interest  recoverable  un- 
der the  contract,  and  not  as  damages ;  •  that  the  act  was  not 
intended  to  apply  to  contracts  in  which  there  was  an  agree- 
ment as  to  the  rate  of  interest  after  maturity,  and  if  it  was 
intended  to  apply  to  such  contracts  then  existing,  it  was  so 
far  unconstitutional  and  void  as  impairing  their  obligation. 

The  other  case^  was  an  action  upon  a  note  made  in  1869, 
and  payable  in  Connecticut  in  three  years,  with  interest  at 
seven  and  three-tenths  per  cent.*  per  annum.  The  statute  in 
force  when  this  note  was  made  provided  that  when  interest 
was  reserved  at  a  higher  rate  than  six  per  cent,  the  contract 
should  be  void  so  far  as  related  to  interest.  In  1872  an  act 
was  passed  "  validating  and  confirming  "  usurious  contracts, 

I  Hubbard  v.  Callahan,  42  Codd.  field  v.  Loomis,  42  Conn.  670,  ap- 

524    See  Hagood  ▼.  Aikin,  57  Tex.  proved  in  Hinman  y.  Goodyear,  66 

511.  id.  2ia 

>  FirBt  EccleBiastical  Society  of  Suf - 


788  INTBBB8T.  [§  370. 

and  providing  that  they  might  be  enforced.  It  will  be  ob- 
served that  this  note  contained  a  promise  of  interest  which 
was  general  as  to  time,  and  in  Connecticut  meant  from  date 
to  maturity.  If  not  affected  by  usury,  nor  changed  by  subse- 
quent legislation,  the  conventional  rate  would  be  continued, 
not  as  an  agreed  rate  but  as  a  just  one,  being  considered  just 
after  maturity  because  the  parties  had  adopted  it  during  the 
period  of  credit.*  In  1873  the  validating  act  of  1872  was  re- 
pealed. It  was  held  that  the  contract  in  this  note  was  vali- 
dated by  the  act  of  1872,  and  the  repeal  of  it  could  not  annal 
the  validating  effect.  The  note,  with  the  agreed  interest  to 
maturity,  was  recoverable ;  but  the  interest  afterwards  at  the 
conventional  rate,  not  being  secured  by  the  contract,  was  un- 
affected by  these  acts,  and  the  conventional,  being  in  excess 
of  the  legal,  rate  when  the  note  was  made,  it  could  not  be 
deemed  a  just  rate.' 

It  results  from  this  brief  review  of  the  adjudications  that 
whenever  interest  after  maturity  of  the  debt  is  not  fixed  by 
an  agreement  of  the  parties  binding  for  that  purpose  by  the 
law  of  the  place  of  contract  it  is  competent  for  the  legislature 
[673]  of  that  jurisdiction  to  change  the  rate  to  be  coi^puted 
as  damages,  and  by  parity  of  reason  it  is  fair  to  conclude  also 
that^a  statute  enacted  in  another  jurisdiction  where  the  rem- 
edy is  sought,  applying  the  law  of  the  forum  to  the  computa- 
tion of  such  interest  as  damages,  would  be  valid.  On  the  other 
hand,  if  the  interest  after  maturity  is  fixed  by  contract,  valid 
for  that  purpose  by  the  law  of  the  place  of  contract,  whether 
it  be  by  a  promise  in  express  terms  of  interest  after  maturity 
at  a  specified  rate,  or  by  a  promise  of  interest  at  a  specified 
rate  generally,  it  is  as  sacred  and  secure  against  the  impairing 
effect  of  subsequent  legislation  as  the  agreement  before  ma- 
turity or  for  payment  of  the  principal  itself.' 

§  370.  Same  subject.  The  question  has  been  considerably 
discussed  and  differently  decided  by  the  courts,  whether  a 
contract  for  the  payment  of  money  which  is  subject  to  be 
avoided  either  wholly  or  in  part  for  usury  can  afterwards  be 

1  Beckwith  ▼.  Trustees,  eta,  29  'Lee  y.  Davis,  1  A.  K.  Hanh.  897; 
Conn.  26&  Association  v.  Eagleson,  60  How. 

2See  Simpson  y.  Hall,  47  Conn.    Pr.  9. 

417. 
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validated  by  legislation  so  as  to  deprive  the  debtor  entirely 
of  that  defense.^  A  usurious  contract,  although  declared 
wholly  or  in  part  void,  is  not  void  in  an  absolute  sense ;  it  is 
only  voidable  at  the  election  of  the  debtor.  When  he  elects 
to  avail  himself  of  the  defense  the  effect  of  the  law  in  discharg- 
ing any  part  of  the  obligation  to  pay  the  principal  of  the  debt 
and  lawful  interest  is  penalty,  and  is  imposed  not  so  much  to 
benefit  or  relieve  the  debtor  as  to  maintain  by  this  sanction 
the  general  policy  of  the  law  of  restricting  interest  transac- 
tions within  what  are  deemed  reasonable  limits  for  the  gen- 
eral welfare.  It  is  even  regarded  as  unconscientious  and  in- 
equitable for  him  to  claim  and  accept  such  a  discharge.^  It  is, 
at  all  events,  purely  statutory,  and  is  not  distinguishable  in 
principle  from  penal  damages  given  in  certain  actions  in  which 
simple  or  actual  damages  are  allowed  to  be  doubled  or  trebled. 
Although  the  usurious  contract  may  be  so  far  void,  if  the 
debtor  chooses  to  set  up  the  defense  of  usury,  that  the  cred- 
itor may  not  be  able  to  sustain  an  action  for  the  whole  or 
even  a  part  of  the  debt  for  reasons  of  policy,  yet  a  moral  [674] 
obligation  remaining  to  perform  the  contract,  it  would  be 
be  going  very  far  to  say  that  the  legislature  may  not,  in  fur- 
therance of  the  original  intention  of  the  parties,  add  a  legal 
sanction  to  that  obligation  when  those  reasons  have  ceased  or 
such  policy  is  abandoned ; '  especially  as  the  repeal  of  a  penalty 
provided  by  law  would  have  this  effect,  and  thereby,  establish 
matters  in  the  condition  in  which  it  was  the  intention  of  all 
concerned  to  place  them.* 

The  privilege  of  a  debtor  to  repudiate  his  contract  by  plead- 
ing usury ;  or  the  privilege,  by  making  an  unconscionable  de- 

iSee  MitcheU  ▼.  Doggett,  1  Fla.  cuse  Bank  ▼.  Davis,  16  Barb.  188; 

371 ;  Springfield  Bank  v.  Merrick,  14  Bleakney  v.  Farmers',  etc.  Bank,  17 

Mass.  823;    Wood  ▼.  Kennedy,    19  a  &R  64;  Satterlee  ▼.  Matthewson, 

Ind.  68 ;  Perrin  v.  Lyman,  82  Ind.  16  id.  191 ;  Menges  v.  Wertman,  1  Pa. 

16 ;  Morton  v.  Rutherford,  18  Wis.  St  218 ;  WoodruflP  v.  Scruggs,  27  Ark. 

39a  26;  Perrin  v.  Lyman,  82  Ind.   16 

^Curtisv.  Leiavitt,  15N.  Y.  9.  Gibson  v.  Hibbard,  18  Mich.    214 

«8ee  Lewis  v.  McElvain,  16  Ohio,  Welch  v.  Wadsworth,  80  Conn.  149 

847 ;  Trustees  v.  McCaughy,  2  Ohio  Woolley  v.  Alexander,  99  DL  18a 

St  155;  Johnson  v.  Bentley,  16  Ohio,  *Hinraan  v.  Ooodyear,  56  Conn. 

97;  Boyce  v.  Sincla'ir,  8  Bush,  204;  210;  First  Ecclesiastical  Society  v. 

Hess  ▼.  Werts,  4  S.  &  R  861 ;  Syra-  Loomis,  42  Conn.  570. 
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fense,  to  have  the  benefit  of  a  penalty  given  by  statute  for  a 
violation  of  law,  is  not  a  vested  right.^  Statutes  which  take 
away  the  defense  of  usury  in  respect  to  existing  contracts,  or 
produce  the  same  effect  by  expressly  validating  and  confirming 
them,  are  generally,  and  by  a  decided  weight  of  authority, 
sustained.*    When  they  go  no  farther  than  to  bind  a  party  by 

^  Jenness  v.  Cutler,  12  Kan.  500 ;  cause  it  affects  the  merits  of  his  ob- 

Ayers  ▼.  Probaaco,  14  id.  175.  ligation ;  and  that  whatever  the  stat- 

"  But  the  legislature  has  no  power  ute  gives,  under  such  circumstances, 

to  substitute  one  penalty  for  another  as  long  as  it  remains  infier%  and  not 

except  where  that  which  is  substi-  realized  by  having  passed  into  a  com- 

tuted  is,  as  in  the  present  case,  in  pleted  transaction,  may  by  a  subse- 

effect  a  mere  reduction  or  modifica-  quent  statute  be  taken  away.    It  is  a 

tion   of  the  original   penalty,  and  privilege  that  belongs  to  the  remedy, 

where  a  penalty  is  once  released  or  and  forms  no  element  in  the  rights 

abrogated  it  ceases  to  be  subject  to  that   inhere   in   the  contract    The 

legislative  control."  WooUey  v.  Alex-  benefit  which  he  (the  borrower)  has 

ander,  99   111.   188.    See  Hardin   v.  received  as  the  consideration  of  the 

Trimmer,  27  S.  C.  110.  contract,  which,  contrary  to  law,  he 

^  Ibid. ;  Pattison  v  Jenkins,  88  Ind.  actually  made,  is  just  ground  for  im- 
87;  Andrews  v.  Russell,  7  Blackf.  posing  upon  him,  by  subsequent  legis- 
474 ;  Grimes  v.  Doe,  8  id.  871 ;  Thomp-  lation,  the  liability  which  he  intended 
son  V.  Morgan,  6  Minn.  292 ;  Parme-  to  incur.  That  principle  has  been  re- 
lee  V.  Lawrence,  48  111.  881 ;  Curtis  v.  peatedly  announced  and  acted  upon 
Leavitt,  17  Barb.  809 ;  a  Q,  15  N.  Y.  9 ;  by  this  court.  Read  v.  Plattsmouth, 
Wood  V.  Kennedy,  19  Ind.  68;  Rath-  107  U.  S.  568;  and  see  Lewis  v. 
bun  V.  Wheeler,  29  Ind.  601 ;  Wash-  McElvam,  16  Ohio,  847 ;  Johnson  v. 
burn  V.  Franklin,  86  Barb.  599;  Wil-  Bentley,  id.  97;  Trustees  v.  McCau- 
son  V.  Hardesty,  1  Md.  Ch.  66 ;  Pol-  ghy,  2  Ohio  St  152 ;  Satterlee  v.  Mat- 
lock V.  Glazier,  20  Ind.  262;  Bums  v.  thewson,  16  a  &  R  169;  a  C.  in 
Anderson,  68  id.  181 ;  Sager  v.  Schne-  error,  2  Pet  880 ;  Watson  v.  Mercer,  8 
wind,  88  id.  204 ;  DanvUle  v.  Pace,  25  Pet  8a" 

Gratt  1 ;  EweU  v.  Daggs,  108  U.  a  The  Virginia  code  of  1878,  ch.  15, 

148.  §  18,  provides  that  if  by  a  new  law, 

Mr.  Justice  Matthews,  writing  the  repealing  a  former  law,  any  penalty, 

opinion  in  the  case  last  cited,  said  in  forfeiture   or  punishment  be  miti- 

reference  to  some  of  the  other  cases  gated  by  any  provision  of  the  new  law, 

referred  to  in  this  note :    *'  These  de-  such  provision  may,  with  the  consent 

cisions  rest  upon  solid  ground.    In-  of  the  parties  affected,  be  applied  to 

dependent  of  the  nature  of  the  for-  any  judgment  pronounced  after  the 

f  eiture  as  a  penalty,  which  is  taken  new  law  takes  effect    Under  this  it 

away  by  a  repeal  of  the  act  the  has  been  ruled  that  though  the  statute 

more  general  and  deeper  principle  on  of  usury  in  force  when  a  contract 

which  they  are  to  be  supported  is  was  made  declares  it  to  be  null  and 

that  the  right  of  a  defendant  to  avoid  void,  if  at  the  time  a  judgment  is 

his  contract  is  given  to  him  by  statute  rendered  on  the'  contract  the  statute 

for  purposes  of  its  own,  and  not  be-  has  been  amended  so  as  to  avoid  a 
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a  contract  which  he  has  attempted  to  enter  into,  bat  which 
was  invalid  by  reason  of  some  personal  inability  on  his  part  to 
make  it,  or  through  neglect  of  some  legal  formality,  or  in  con- 
sequence of  some  ingredient  in  the  contract  forbidden  bylaw, 
the  question  which  they  suggest  is  one  of  policy,  and  not  of 
constitutional  power.^  The  legislature  has  power  to  impose  on 
all  debtors  interest  from  the  date  of  the  enactment  for  [675] 
delay  in  the  payment  of  money  already  due.^ 

Section  7. 
interest  as  an  incident  to  th^  fbinoipal. 

§  371.  Interest  due  by  agreement  a  debt.  With  a  certain 
propriety  interest  may  be  said  always  to  be  an  incident  to  the 
principal ;  not  only  when  it  is  a  part  of  the  contract,  but  also 
when  it  is  allowed  as  damages.  In  the  former  case  it  is,  how- 
ever, not  strictly  an  incident ;  or  rather,  it  is  more  than  that. 
There  must  be  a  principal  sum ;  but  after  interest  has  accrued 
it  is  no  longer  dependent  on  the  principal;  it  does  not  neces- 
sarily follow  it.  Conventional  interest  is  of  itself  a  debt,  and 
payment  of  the  principal  alone  will  not  affect  the  right  to  re- 
usurious  contract  only  so  far  as  the  act  of  March  16, 1806,  increasing  the 
interest  is  concerned,  such  statute  legal  rate  of  interest  to  seven  per 
should  govern.  Mosby  v.  St  Louis  cent,  carry  interest  at  such  increased 
Mut  In&  Ckx,  31  Gratt  029 ;  Bain  v.  rate,  though  that  act  in  terms  only 
Savage,  76  Ya.  904.  applied  to  contracts  made  after  its 

^Cooley's  Ck>nst  lim.,  p.  874.  See  passage;  the  increased  rate  of  inter- 
Head  V.  Ward,  1  J.  J.  Marsh.  280;  estbeingpayable,notby  virtue  of  the 
Outen  V.  Oraves,  7  id.  629 ;  Cox  v.  statute,  but  by  force  of  the  agree- 
Marlatt,  86  N.  J.  L.  889 ;  Pond  v.  ment  of  the  parties. 
Home,  66  N.  Q  84;  Williams  v.  In  Drake  v.  Latham,  60  IlL  270. 
Smith,  id.  87.  suit  was  brought  on  a  ten  per  cent 

It  was  held  in  Mucklar  v.  Cross,  nota  This  note  was  made  while  the 
82  N.  J.  Lk  428,  that  a  bond  made  in  law  of  1849  was  in  force,  which  only 
1866,  when  the  legal  rate  of  interest  allowed  six  per  cent  to  be  contracted 
was  six  per  cent,  conditioned  for  the  for,  and  forfeited  the  excess.  The 
payment  of  the  principal  sum  in  five  act  of  1867  repealed  all  the  penalties : 
years  after  date,  with  lawful  interest  but  it  was  held  that  the  creditor 
for  the  same,  payable  annually,  at  could  not,  as  a  mere  effect  of  that  re- 
such  rate  as  then  was  or  thereafter  peal,  recover  a  larger  rate  than  he 
might  be  fixed  upon  as  the  legal  rate  might  lawfully  have  contracted  for. 
of  interest  in  that  state  by  the  legis-  Simpson  v.  Hall,  47  Conn.  417. 
lature^  did,  after  the  passage  of  the       ^  Dunne  v.  Mastick,  60  CaL  244, 
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cover  the  interest ;  *  and  jet  it  is  so  allied  to  the  principal  that  if 
it  is  recovered  without  recovery  of  the  interest  when  the  latter 
is  not  secured  by  a  separate  instrument,  it  is  barred ;  not  because 
[676]  it  cannot  exist  as  a  valid  demand  distinct  from  the  prin- 
cipal, but  because  demands  arising  upon  one  agreement  for 
principal  and  interest  due  to  the  same  party  at  the  same  time 
cannot  be  divided  and  each  made  the  subject  of  a  separate 
action.  In  that  respect  there  is  no  difference  between  princi- 
[677]  pal  and  interest ;  *  an  action  brought  for  one  would  bar 

1  Watts  Y.  Garcia,  40  Barb.  656 ;  be  held  liable  for  it    It  was  held  he 

Howe  v.  Bradley,  19  ^e.  81;  CaD-  was  not;  that  if  on  the  note  becom- 

field  y.    Eleventh  School   Dist,    19  ing  due  it  was  dishonored,  and  the 

Conn.  529 ;  Still  v.  Hall,  20  Wend,  indorser  then  duly  notified,  he  was 

51 ;  Stone  v.  Bennett,  8  Mo.  51.    See  fixed  not  only  for  the  principal  and 

Foster  v.  Harris,  10  Pa.  St  46.  interest  then  maturing,  but  also  for 

Where  the  debt  only  was  seized  interest  which   was  payable  before 

and  condemned  by  the  enemy  in  war,  and  not  paid. 

it   was  held  that   the  interest  due        In  Chinn  v.  Hamilton,  Hempw  C. 

might  not  be  recovered  by  the  orig-  C.  488,  the  court  said :  **  The  promise 

inal  creditor.    Bordley  v.    Eden,  8  to  pay  the  debt,  and  the  promise  to 

Har.  &  McH.  167.  pay  the  interest  from  the  date  of  the 

'^  In  Doe  V.  Warren,  1  Ma  48,  suit  contract,  are  two  separate  and  dis- 
was  brought  on  a  promissory  note  tinct promises  or  undertakings;  one 
payable  with  interest  annually.  The  may  be  performed  without  perform- 
chief  justice  says :  **  What  is  inter-  ing  the  other.  In  declaring  upon  a 
est?  It  is  an  accessory  or  incident  covenant  or  a  parol  contract  in  writ- 
to  the  principal ;  the  accessory  is  a  ing  containing  various  undertakings, 
constantly  accruing  one.  The  former  the  plaintiff  has  his  election  to  corn- 
is  the  basis,  or  the  substance,  from  plain  of  the  breach  of  one  or  of  all 
which  the  latter  arises,  and  on  which  o(  the  covenants  or  promises.  If  he 
it  resta"  complains  of  the  breach  or  non-per- 

In  Howe  v.    Bradley,  19  Ma  81,  formance  of  one  only  of  the  cove- 

Shepley,  J.,  says:    ''The  holder  in  nants  or  promises,  he  thereby  admits 

such  cases  may  maintain  a  suit  to  that  the  others  liave  been  performed, 

recover  the  interest  payable  before  The  intendment  is  to  be  made  most 

the  principal,  but  cannot  have  a  sep-  strongly  against  the  pleader,  and  as 

arate  action  for  it  after  the  principal  he  complains  of  the  breach  of  only 

t)ecomesdue  and  whUeit  remains  un-  one  of  the  covenants  or  obligations, 

*  paid,  because  he  may  recover  it  in  the   presumption    arises    that    the 

an  action  for  the  principal."     The  others  have  been  performed.    It  at 

question  in  this  case  was  whether  an  all  events  waives  any  right  of  action 

indorser  of  a  note  on  which  interest  upon  them ;  for  having  sued  upon 

became  due  before  the  principal  was  the   contract   once   he    is    forever 

payable  was  entitled  to  the  same  no-  barred  from  suing  again  [in  respect 

uce  in  respect  to  the  interest  as  in  to   any  cause   that  existed   at  the 

regard  to  the  principal,  in  order  to  time  of  that  suit  and  which  might 
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both,  whether  included  in  the  claim  or  recovery  or  not.  But 
such  interest  made  payable  before  the  principal  is  due  may 
be  sued  for  alone  before  the  latter  becomes  due.^ 

§  372.  Interest  as  damages  accessory  to  prineipaL  In- 
terest which  is  allowed  as  damages,  and  which  is  not  liquidated, 
nor  covered  by  any  contract  to  pay  it,  is  strictly  incidental  to 
the  debt.  It  cannot  exist  after  the  debt  ceases  by  payment 
or  otherwise.^  Being  accessory  and  incidental  to  the  princi- 
pal, it  adheres  to  and  follows  it ;  ownership  of  the^  fund  on 
which  the  interest  accrues  includes  the  interest.  Where  at- 
tached property  becomes  by  process  of  law  changed  into 
money  in  the  oflBcer's  hands,  and  is  invested  by  him  so  as  to 
produce  interest,  the  accretion  does  not  belong  to  the  oflBcer, 
but  to  the  party  entitled  to  the  money.'  A  specific  legacy 
carries  interest  from  the  death  of  the  testator ;  it  becomes 
then  the  property  of  the  legatee.* 

have  been  included  in  it].     It  wiU  events  the  judgment  will  be  a  bar  in 

not  be  allowed  to  split  up  the  various  reepect  to  all. 

covenants  and  promises  contained  in  ^  Ibid. ;  Greenleaf  v.  Kellogg,  2 
one  contract  and  sue  upon  each  of  Mass.  668 ;  Ck)oley  v.  Rose,  8  id.  221 ; 
them ;  he  can  have  but  one  recovery  Catlin  v.  Lyman,  16  Vt  44 ;  Hastings 
upon  one  contract^  which  then  be-  v.  WiswaU,  8  Masa  455 ;  Estabrook 
comes  merged  in  the  judgment  of  v.  Moulton,  9  id.  258. 
the  court"  « Moore  v.  Fuller,  2  Jones'  L.  205 
This  language  must  be  understood  TUlotson  v.  Preston,  8  Johns.  229 
as  referring  to  the  facts  then  before  Burr  v.  Burch,  5  Cranch  C.  G.  506 
the  court — to  a  contract  for  princi-  Jacot  v.  Emmett,  11  Paige,  142;  Con- 
pal  and  for  interest^  both  due.  It  is  sequa  v.  Fanning,  8  Johns.  Ch.  587 ; 
broad,  but  is  obviously  not  used  in  so  Gillespie  v.  Mayor,  8  Edw.  512 ; 
general  a  sense  as  to  be  applicable  to  a  Southern  C.  R  Co.  v.  Moravia.  61 
contract  requiring  a  series  of  acts  to  Barb.  180 ;  Potomac  Co.  v.  Union 
be  performed  at  different  time&  A  Bank,  8  Cranch  C.  C.  101 ;  Dixon  v. 
suit  for  a  breach  in  respect  to  tlie  first  Parkes,  1  Esq.  110;  Fake  v.  Eddy^s 
would  not  necessarily  involve  the  Ex'r,  15  Wend.  76;  Johnston  v. 
whole  contract,  and  the  judgment  Brannan,  5  Johna  268 ;  Williams  v. 
would  not  merge  it  so  far  as  it  con-  Houghtaling,  5  Cow.  86 ;  People  v. 
tained  other  executory  provisions.  County  of  N.  Y.,  6  Cow.  881 ;  Stevens 
For  instance,  a  note  or  other  instru-  v.  Barringer,  18  Wend.  689 ;  Ameri- 
ment  may  provide  for  instalments  of  can  Bible  Society  v.  Wells,  68  Ma 
principal  or  interest  Undoubtedly  572;  Cutter  v.  Mayor,  92  N.  Y.  16a 
successive  actions  could  be  brought  >  Richmond  v.  CoUamer,  88  Vt  68 ; 
for  their  recovery.  Yet  it  is  quite  as  Jackson  v.  Smith,  52  N.  H.  9 ;  Farley 
clear  that  all  instalments  of  either  v.  Moore,  21  id.  146 ;  Chase  v.  Monroe, 
interest  or  principal  or  both,  due  at  80  id.  427. 

the  time  of  bringing  action,  must  be       *  See  Ingraham  v.  Postell's  Ex'r,  1 

declared  for   in  one   action;  at  all  McCord  Ch.  94;  Hilyard's  Estate,  5 
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Section  8. 

INTEREST  UPON  INTERBST. 

[678]  §  373.  Compound  interest.  Strictly,  all  interest 
which  is  computed  upon  interest  is  compound  interest.  But 
that  which  is  commonly  denominated  such  is  interest  annually 
or  at  other  successive  periods  added  to  the  principal  to  bear 
interest  for  the  next  interest  period ;  in  other  words,  interest 
computed  with  annual  rests,  or  rests  at  the  end  of  the  longer 
or  shorter  interest  periods,  regularly  adding  the  interest  for 
the  preceding  period  to  the  principal,  thenceforth  to  bear 
interest.  Compound  interest  in  this  latter  sense  is  never  com- 
puted by  way  of  damages  except  against  persons  acting  in  a 
fiduciary  capacity,^  who  grossly  abuse  their  trust  in  respect  to 
money.'  Nor  will  a  contract  in  advance  to  pay  such  interest 
generally  be  enforced  at  law  or  in  equity.'  But  after  simple 
interest  has  accrued  an  agreement  that  it  shall  thereafter  bear 
interest  is  valid.^    Such  interest,  when  contracted  for  at  the 

W.  &  S.  80 ;  Angerstein  y.  Martin,  1  ^  The  assignee  of  a  mortgage  in 
Turn.  &  Russ.  232 ;  Hewect  y.  Morris,  possession  has  no  right  to  cast 
id.  241 ;  Jones  y.  Ward,  10  Yerg.  160 ;  interest  to  the  time  he  took  posses- 
Huston's  Appeal,  9  Watts,  472 ;  Beal  sion  and  make  that  a  new  principal 
y.  Grafton,  5  Ga.  801 ;  Stephenson  y.  upon  which  to  calculate  interests 
Axson,  Bailey's  Eq.  274;  Graybill  y.  Lewis  y.  Small,  75  Me.  82a 
Warren,  4  Ga.  528;  Yandt's  Appeal,  ^See  ante,  §  85a 
18  Pa.  St  575;  Darden  y.  Orgain,  5  'Such  contracts  are  yalidinOr^on, 
Cold.  211.  New  England  Mortgage  Co.  y.  Vader, 
A.  receiyed  $6,000  from  B.  and  in  28  Fed  Rep.  265;  in  Dakota,  Hoyey 
consideration  thereof  executed  a  y.  Edmison,  8  Dak.  449 ;  and  South 
bond  by  which  he  bound  himself  to  Carolina,  Bowen  y.  Bai'ksdale,  83  & 
pay  the  interest  on  that  sum,  or  so  C.  142. 

much  thereof  as  might  be  necessary  <  Young  y.  Hill,  67  N.  Y.  162 ;  Fitz- 

for  B.*s  support  to  &  for  life,  and  at  hugh  y.  McPherson,  "8  Gill,  408 ;  Gunn 

her  death  to  pay  the  principal  and  y.  Head,  21  Ma  482 ;  Grimes  y.  Blake^ 

what  might  remain  unexpended  of  16  Ind.  160 ;  Niles  y.  Board  of  Comers, 

the  interest  to  C    A.  was  held  liable  8  Blackf.  158 ;  Forman  y.  Forman,  17 

for  interest  at  the  legal  rate,  six  per  How.  Pr.  255 ;  Van  Benschooten  v. 

cent,  according  to  the  legal  effect  of  Lawson,  6  Johns.  Ch.  818 ;  State  v. 

the  bond ;  and  not  the  interest  re-  Jackson,  1  id.  18 ;  Toll  y.  Hiller,  11 

ceiyed  by  him  from  his  inyestment  Paige,  228 ;  Barrow  y.  Rhinelander, 

of  the  money.    Granger  y.  Pieix^e,  112  1  Johns.  Ch.  550;  Leonard  y.  Yillars. 

Mass.  244    See  Cory  y.  Leonard,  56  28  III  877 ;  Henderson  y.  Hamilton,  1 

N.  Y.  494.  Hall,  814 ;  Baker  y.  Scott,  62  HL  86 ; 
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time  the  debt  accrues  or  the  loan  is  made,  is  refused  on  grounds 
of  policy  as  tending  to  usury  and  oppression.  But  after  in- 
terest is  due,  no  matter  at  how  short  intervals  it  is  payable, 
the  creditor  may  sue  for  it ;  or  the  parties  by  a  new  agree- 
ment may  put  it  upon  interest.  It  has,  moreover,  been  [679] 
decided  that  there  is  a  moral  obligation  to  pay  interest  on 
interest  for  the  time  it  has  been  in  arrears ;  and  that  a  subse- 
quent promise  to  pay  it  for  the  time  already  elapsed  is  bind- 
ing.^ Accounts  may  be  judicially  stated  by  computing  interest 
according  to  the  practice  of  the  parties,  both  as  to  charging  it 
on  the  items  on  each  side  from  their  dates,  and  also  as  to 
periodical  rests.^ 

§  374.  Instances  of  interest  on  interest.  When  a  demand 
consisting  of  principal  and  interest  passes  into  a  judgment  or 
decree,  as  a  general  rule,  it  bears  interest  because  the  original 
claim  is  merged  therein.  It  is  thenceforth  a  demand  of  a 
different  nature.  The  principal  and  interest  are  blended  to- 
gether and  adjudged  to  the  creditor  for  immediate  payment, 
or  to  be  at  once  collected.'  Where  strict  foreclosure  was  stip- 
ulated for  in  the  mortgage,  and  six  months  given  to  pay  the 
debt,  with  interest  at  the  rate  of  ten  per  cent.,  the  legal  rate 
being  six,  it  was  held  that  inasmuch  as  the  complainant  was 
entitled  to  strict  foreclosure  it  was  not  error  to  require  a 
higher  rate  than  is  provided  for  by  the  statute  upon  the  ex- 
tension of  the  time  of  payment.* 

In  a  suit  for  specific  performance  by  the  vendee  after  he  has 
made  default  in  the  payment  of  purchase-money  on  which  in- 
terest was  payable  annually,  the  purchase-money  to  be  paid 
on  a  decree  in  his  favor  should  include  interest  on  the  instal- 
ments of  interest  from  the  time  thev  became  due.*  In  such 
a  case  the  court  said :  "  We  express  no  opinion  whether  inter- 
est upon  such  instialments  of  interest  could  have  been  recov- 

Doe  V.  Warren,  7  Me,  48;  CJox  v.  >  Emerson  v.  Atwater,    12   Mich. 

Smith,  1  Nev.  161 ;  Lewis  v.  Bacon,  8  814 ;  Carpenter  v.  Welch,  40  Vt  351 ; 

Hen.  &  Munf.  89 ;  Stone  y.  Locke,  4tf  Schieffelin  v.  Stewart,  1  Johns.  Ch. 

Ma  445 ;  Thayer  y.  Star  Mining  Ca,  620 ;  Backus  y.  Minor,  3  CaL  231. 

105  UL  540;  Denyer  B,  &U,  Co.  y.  'See  Steyens  y.  Coffeen,  89  111.  148; 

McAllister,  6  Colo.  261 ;  Case  y.  Fish,  State  y.  Jackson,  1  Johna  Ch.  la 

58  Wi&  56;  Leonard  y.  Patton,  106  ^BisseH  y.  Marine  Ca,55  IlL  165. 

ni  99.  » Morris  y.  Hoyt,  11  Mich.  1. 

1  Rose  y.  Bridgeport,  17  Conn.  247 ; 
Camp  y.  Bates,  11  Conn.  497. 
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ered  by  the  vendor  in  a  suit  for  damages,  or  on  a  bill  for 
specific  performance  brought  by  him.  But  the  complainant 
comes  into  court  acknowledging  his  default  in  making  the  pay- 
ments when  due,  and  asks  specific  performance  on  making  the 
payments  now.  As  he  asks  equity  he  must  do  equity,  and 
[680]  put  the  vendor  in  the  same  condition  as  if  the  payments 
had  been  made  when  agreed.  Had  this  money  been  paid 
when  due  it  would  have  earned  interest  from  that  time."  It 
was  held  that  interest  should  be  computed  on  the  several  in- 
stalments of  interest  from  the  time  they  respectively  became 
due.^ 

§  375.  Interest  on  instalments  of  Interest.  The  question 
on  which  the  court  in  the  preceding  case  refrained  from  ex- 
pressing an  opinion  is  one  upon  which  the  American  courts 
are  divided.  Where  the  principal  is  payable  on  long  time,, 
and  interest  is  payable  annually,  or  at  shorter  periods,  and  the 
latter  is  not  paid  when  due,  according  to  the  older  cases,  and 
as  the  law  seems  to  be  settled  in  a  majority  of  the  states,  na 
interest  can  be  collected  upon  such  arrears  of  interest.^    In 

1  Morris  v,  Hoyt,  11  Mich.  1 ;  Pujol  Oray,  407,  416 ;  citing  Hastings  v. 
V.  McKinlay,  42  CaL  559.  Wiswall,  8   Mass.    455 ;    Wilcox   v. 

2  Leonard  v.  Villars,  28  III  877;  Howland,  28  Pick.  167;  Henry  t. 
Smith  V:  Luse,  80  III.  App.  87;  Flagg,  18  Met  64  To  the  same  effect 
Broughton  ▼.  Mitchell,  64  Ala  210 ;  is  Hodgkins  ▼.  Price,  141  Mass.  16a 
Young  V.  Hm,  67  N.  Y.  162  (except  In  PindalFs  Ex'r  v.  Bank  of  Mar- 
in  mercantile  transactions  upon  a  ietta,  10  Leigh,  481,  a  debtor  owing 
contract  implied  from  the  course  of  a  debt  consisting  of  principal  and  in- 
dealing  or  from  custom);  Dyar  y.  terest,  it  was  agreed  between  him 
Slingerland,  24  Minn.  267 ;  Mason  v.  and  his  creditor  that  he  should,  in 
Callender,  2  id.  802 ;  Stokely  v.  the  first  place,  pay  off  the  principal, 
Thompson,  84  Pa.  St  210 ;  Ferry  ▼.  and  that  the  interest  might  for  a 
Ferry,  2  Cush.  92 ;  Doe  v.  Vallejo,  29  time  remain  unpaid.  The  creditor 
Cal.  285 ;  Ackerman  ▼.  Emott»  4  received  money  from  the  debtor,  and 
Barb.  626.                                «  applied  it  in  satisfaction  of  the  prin- 

*'  Interest  upon  interest  which  has  cipal.    Many  years  elapsed  without 

accrued  upon  contracts  upon  which  payment  of  the  interest  It  was  held 

interest  is  by  their  terms  payable  at  that  the  creditor  was  only  entitled  to 

stated  periods  before  the  principal  the  interest  due  at  the  time  the  prin- 

becomes  due  is  never  allowed  in  raak-  cipal  was  paid,  and  not  to  interest  on 

ing  up  judgments  in  suits  thereon,  the  interest,  there  having  been   no 

This  has  often  been  determined,  and  agreement  to  pay  it  Tooke  v.  Bonds; 

must  now  be  considered  as  the  set-  29  Tex.  419,  is  to  the  same  effect 

tied  law   in   this   commonwealth.*'  Interest   cannot   be  compounded 

Shaw  V.  Norfolk  County  R  Co.,  16  without  statutory  authority.    Hoyle 
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several  states,  however,  the  rule  is  otherwise ;  interest  on  such 
arrears  is  allowed  from  the  time  the  same  became  due  with- 
out rest  to  the  time  of  computation  for  payment  or  judgment. 
Thus  in  ITorth  Carolina  and  Arkansas  it  is  held  that  where  a 
promissory  note  is  given  with  a  stipulation  that  the  interest  is 
to  be  paid  annually  or  semi-annually,  the  maker  is  chargeable 
with  interest  at  the  like  rate  upon  such  deferred  pay-  [681] 
raents  of  interest  as  if  he  had  given  a  promissory  note  for 
the  amount  thereof.^  By  this  mode  of  computation  the  court 
say  compound  interest  is  not  given,  but  a  middle  course  is 
taken  between  simple  and  compound  interest.^  So  in  Tennes- 
see '  and  Kentucky.*  Ewing,  J.,  said :  "  The  fact  that  the 
amount  so  promised  to  be  paid  is  described  as  interest  accru- 
ing upon  a  larger  sum  which  is  payable  at  a  future  day  can- 
not the  less  entitle  the  plaintiff  to  demand  interest  upon  the 
amount,  in  default  of  payment,  as  a  just  remuneration  for 
the  detention  or  non-payment."  In  Vermont  *  it  is  allowed 
by  way  of  damages  for  delay  of  payment ;  but  parties  cannot 
stipulate  for  interest  upon  interest  before  it  becomes  due.  In 
South  Carolina  interest  overdue  bears  interest.*    So  in  Khode 

V.  Page,  41  Mich.  588.    It  is  provided  arately  from  the   principal,  simple 

by  statute  in  Michigan  (1  HowelPs  interest  will  be  allowed  on  each  in- 

Stats.,  §  1599)  "that  when  any  in-  stalment  at  the  contract  rate;  but 

stalment  of  interest  upon  any  note,  where  the  payment  of  interest  is  not 

bond,  mortgage  or  other  written  con-  stipulated  for  until  the  principal  be- 

tract  shall  have  become   due,  and  comes  due  interest  is  allowable  only 

the  same  shall  remain  unpaid,  inter-  on  the  latter.    Rix  v.  Strauts,  59  id. 

est  may  be  computed  and  collected  864. 

on  any  such  instalment  so  due  and  i  Bledsoe  v.  Nixon,  69  N.  C.  89 ; 

unpaid  from  the  time  at  which   it  Vaughan  v.  Kennan,  88  Ark.   114. 

became  due,  at  the  same  rate  as  speci-  s  Kennon  v.  Dickins,  Cam.  &  Norw. 

fled  in  any  such  note,  bond,  mort-  Conf.  R  by  Battle,  857 ;  Bledsoe  v. 

gage  or  other  written  contract,  not  Nixon,  supra. 

exceeding  ten  per  cent ;  and  if  no  '  House  v.  Tennessee  Female  Col- 
rate  of  interest  be  specified  in  such  lege,  7  Heisk.  128. 
instrument,  then  at  the  rate  of  seven  ^  Talliaferro  v.    King's    Adm>,  9 
per  cent"    This  does  not  apply  to  Dana,  831 ;  Hall  v.  Scott's  Adm'r,  18 
new  interest  accruing  by  lapse  of  S.  W.  Rep.  249. 
time  after  the  maturity  of  the  debt  ^  Catlin  v.  Lyman,  16  Vt  44. 
Voigt  V.  Beller,  56  Mich.  140 ;  Mc-  « O'NeaU  v.  Bookman,  9  Rich.  L. 
Vicar  v.  Denison,  81  id.  348 ;   Wal-  80 ;  Gibbes  v.  Chisolm,  2  N.  A:  McC. 
lace  V.  Glaser,  82  id.  190.    Where  the  88 ;  Singleton  ▼.  Lewis,  2  HilPs  L. 
conttact  makes  interest  payable  by  408;  O'Neall  iz  Sims,  1  Strob.  L.  115; 
instalments  at  fixed  periods  and  sep-  De  Bruhl  v.  Neuffer,  id.  426 ;  Doig  v. 
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Island,  New  Hampshire,  Iowa,  Wisconsin,  Ohio,  Texas  and 
Georgia  substantially  the  same  doctrine  prevails.*    In  Ne- 

Barclay,  8  Rich.  K  125 ;  Watkins  y.  the  use  of  money  should  not  carry 

Lang,  17  S.  C.  18 ;  Wright  v.  Eaves,  interest  from  that  time  in  the  same 

10  Rich.  £q.  582 ;  Miller  y.  Hall,  18  manner  as  money  due  for  anything 

&  C.  141.  else.    In     South     Carolina,     where 

1  Cramer  y.  Lepper,  26  Ohio  St  59 ;  the  rule  accords  with  this  yiew,  it 

Lewis  y.  Paschal's  Adm'r,  87  Tex.  has  been  held  that  where  a  party 

815;  Mills  v.  Jefferson,  20  Wis.  50;  contracts  to  pay  a  sum  of  money 

Pearce  y.  Hennessy,  10  R  L  228;  with  interest  thereon  on  a  given  day, 

Lanahan  v.  Ward,  id.  299.  when  the  day  arrives  the  interest 

In  Wheaton  y.  Pike,  9  R.  I  182,  becomes  principal  and  bears  interest 

Durfee,  J.,  said :   <'  The  reasons  as-  for  the  future.    Doig  v.  Barclay,  S 

signed  for  not  allowing  interest  are,  Rich.  L.  125.    There  is  a  reason  for 

first)  that  interest  on  interest  savors  not  allowing  interest  upon  interest 

of  usury  and  is  liable  to  bear  with  applicable   to   negotiable    securities 

oppressive  hardship  on  the  debtor;  which  we  do  not  find  referred  to, 

and  second,  that  the  creditor  from  namely,  that  it  may  not  be  known 

his  forbearing  to  call  for  the  instal-  to  the  debtor  to  whom  the  interest  is 

ments  of  interest  when  they  become  to  be  paid ;  but  it  may  be  replied 

due  maybe  presumed  to  have  waived  that  the  same  reason  would  hold  in 

his  claim  to  interest  on  the  samsb  regard  to  the  principal  of  a  negoti- 

These  reasons  are  not  entirely  con-  able  security  payable  at  a  particular 

sistent ;  for  if  the  interest  is  not  to  day,  without  interest^  upon  which, 

be  allowed  for  the  first  reason,  there  nevertheless,  interest   accrues  after 

can  be  no  waiver  of  interest  to  be  its  maturity." 

presumed.    It  is  also  urged  that  in-  Peirce's  Ez'r  v.  Rowe,  1  N.  H.  179l 

terest,  if  so  allowable  upon  annual  Woodbury,  J. :    *'  If  any  interest  can 

or   semi-annual    dues    of   interest^  be  allowed  on  the  annual  interest,  it 

should,  for  the  same  reason,  when  must  be  allowed  by  virtue  of  some 

the  debt  is  payable  with  interest  at  a  general  principles,  and  not  of  any 

particular  time,  be  aUowed  from  that  express  contract  for  it  contained  in 

time  upon  the  interest  then  due  as  the  nota    But  those  principles  on 

well  as  on   the  principal     Doe  v.  the  subject  of  interest  must  be  gath- 

Warren,  7  Me.  48.    See  Union  Bank  ered  from  the  reasbns  on  which  in- 

v.  Williams,  8  Cold.  579.    But»  on  the  terest  is  originally  founded,  and  on 

other  hand,  it  is  urged  that  interest  which  it  is  in  any  case  permitted 

upon  such  interest,  whatever  savor  without  an  express  contract  for  its 

of  usury  it  may  have,  is  not  usurious ;  payment    Wherever  money  is  due 

for  after  such  interest  is  due  the  to  an  individual,  without  any  stipu- 

debtor  may  lawfully  agree  to  pay  lation  as  to  interest^  some  compensa- 

interest  thereon ;  and  if  he  has  paid  tion  for  the  use  of  the  money  while 

interest  thereon  he  cannot  recover  wrongfully  detained  seems  justly  to 

it   back ;   that   no   rule   should    be  be  due ;  because  the  use  of  the  money 

adopted  which  favors  the  debtor  at  must  be  presumed  to  be  beneficial  to 

the  expense  of   the  creditor ;   and  the  one  party,  and  the  detention  of  it 

that  there  is  no   good  reason  why  injurious  to  the  other.    Indeed,  the 

money  due  at  a  particular  time  for  increases  of  net  profit  of  property 
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braska  interest  may  be  computed  upon  overdue  interest  if  by 

so  doing  the  total  interest  is  not  made  to  exceed  the  maxi- 
mum legal  rate.* 

are  an  appurtenant  to  the  property  But  where  partial  payments  have 
itself,  and  the  same  broad  principle  been  made  during  a  year,  the  note 
which,  without  a  special  contract,  bearing  annual  interest,  there  should 
would  enable  the  owner  to  recover  not  be  rests  made  for  such  interme- 
the  property,  would  also  entitle  him  diate  payments.  If  such  payments 
to  recover  its  increase.  Hence  a  fair  were  made  on  account  of  accruing 
reward  for  the  use  of  money  while  interest  not  due,  they  should  be  de- 
negligently  or  wrongfully  withheld  ducted  at  the  end  of  the  year,  but 
from  the  creditor  ought  always  to  be  without  interest  upon  thetn.  Mann 
allowed  him  in  the  nature  of  dam-  v.  Cross,  9  Iowa,  837 ;  Calhoun  v. 
ages  for  its  detention ;  and  the  prin-  Marshall,  61  (ra.  275. 
ciples  of  our  civil  actions  justify  In  Preston  v.  Walker,  26  Iowa,  205, 
such  an  allowance  by  permitting  the  and  Burrows  v.  Stryker,  47  id.  477, 
damages  recovered  to  be  com  men-  interest  was  allowed  upon  delinquent 
surate  with  the  injury  sustained,  interest  upon  notes  made  in  New 
On  this  theory  interest  will  not  com-  York  and  payable  there, 
mence,  when  no  express  contract  ex-  If  the  contract  rate  of  interest  is 
ists  for  it,  till  a  wrong  is  done  by  the  higher  than  the  minimum  legal  rate 
debtor's  failure  to  pay  what  has  be-  interest  will  not  be  allowed  on  un- 
come  due.  Because  tiU  that  event  paid  interest  unless  the  contract  ex- 
no  breach  of  duty  has  happened  on  plicitly  provides  for  it  Wofford  v. 
his  part  for  which  legal  damages  can  Wyly,  72  Ga.  868. 
accrua  But  after  money  becomes  In  The  Ship  Packet,  8  Mason,  255, 
due,  every  day's  neglect  to  make  the  mode  of  computing  interest  on  a 
payment  of  it,  whether  principal  or  bottomry  bond  was  discussed  by 
interest,  is  an  injury  to  the  creditor;  Judge  Story.  *'The  rule  laid  down 
and  our  civil  remedies  would  prove  by  Mr.  Marshall,  in  his  treatise  on 
defective,  and  would  not,  as  justice  Insurance  and  Bottomry  (b.  2,  ch.  4, 
requires,  approximate  those  specific  p.  752),  is,  that  '  if  when  the  risk  is 
ones  provided  by  equity  unless  the  ended  the  borrower  delay  payment 
money  detained,  and  a  compensa-  the  common  interest  begins  to  run, 
tion  for  its  use  while  so  detained,  ipso  jure,  without  any  demand, 
could  be  recovered  by  the  creditor.  DUcusso  periculo,  majus  legitima 
Were  this  not  the  law,  a  strong  usura  non  debehitur.  But  this  inter- 
temptation,  also,  would  be  presented  est  runs  only  on  the  principal,  not 
to  debtors  to  violate  their  duties,  on  the  marine  interest^  for  this  would 
They  would,  in  the  language  of  Lord  be  interest  upon  interest.  Accessio 
Mansfield,  be  encouraged  'to  make  acceasionis  non  esV  For  this  doc- 
use  of  all  the  unjust  dilatories  of  chi-  trine  he  cites  no  English  autliority, 
cane;'  'and  the  more  the  plaintiff  is  but  relies  altogether  upon  the  civil 
injured  the  less  he  will  be  relieved.' "  law  and  Pothier  and  Emerigon. 
Approved  in  Little  v.  Riley,  43  N.  H.  The  doctrine  of  the  civil  law,  deny- 
118;  Townsend  v.  Riley»  46  N.  H.  ing  compound  interest,  is  not  of 
800,  818b  universal  application  under  the  com- 

1  Murtagh  v.  Thompson,  28  Neb.  85a 
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[682]  §  376.  Separate  agreements  for  interest.  Contracts 
for  payment  of  interest,  when  secured  by  a  separate  instru- 
ment, will  be  enforced  like  all  other  agreements  for  the  pay- 
ment of  money  at  a  time  certain.  After  maturity  interest  as 
[683]  damages  will  be  allowed ;  and  proof  that  the  considera- 
tion is  interest  on  a  debt  secured  by  another  instrument  will 
be  of  no  avail  to  prevent  such  recovery.*  Coupons  are  a  fa- 
[684]  miliar  example.  When  so  framed  that  they  cannot  be 
separated  from  the  principal  obligation,  they  are  only  equiv- 
alent to  a  provision  therein  for  the  payment  of  interest,  and 
the  question  of  interest  on  the  amount  so  agreed  to  be  paid 
is  simply  one  of  interest  on  arrears  of  interest.*    But  if  the 

moQ  law.  The  opinions  of  Pothier  until  paid,  and  interest  to  be  paid 
and  Emerigon  seem  certainly  op-  semi-annually,  and  if  not  paid  when 
posed  to  allowance  of  interest  upon  due  to  be  compouuded  at  the  same 
the  maritime  premium  (commonly,  rata"  Boise,  J. :  **  We  think  this  con- 
but  somewhat  improperly,  called  in-  tract  divisible.  There  is  an  agree- 
terest) ;  but  Emerigon  admits  in  ex-  ment  to  pay  the  principal  and  in- 
plicit  terms  that  the  law  and  practice  terest  at  the  end  of  one  year  from 
in  France  are  in  favor  of  it  Upon  date ;  then  it  is  stipulated  that  the 
examining  his  reasoning  on  the  sub-  interest  shaU  be  paid  semi-annually," 
ject  it  is  by  no  means  satisfactory,  etc.  After  referring  to  the  statutes 
being  obviously  founded  upon  mere  he  continues:  "It  would,  therefore, 
motives  of  compassion.  My  opinion  result  in  rendering  void  the  contract 
is  that  by  the  successful  termination  to  pay  interest  semi-annually,  and 
of  the  voyage  the  maritime  premium,  would  not  vitiate  the  contract  to  pay 
as  well  as  the  sum  lent,  becomes  due ;  the  principal  sum  with  interest  at 
the  whole  forms  one  aggregate  debt,  thirty  per  cent" 
and  that  any  delay  in  discharging  it  ^  Humphreys  v.  Morton,  100  lU.  593 : 
ought  to  be  allowed  by  the  allowance  Graeme  v.  CuUen,  28  Gratt  266 ; 
of  common  interest,  exactly  as  in  Koshkonong  v.  Burton,  104  U.  S.  668 : 
other  cases  of  debt  In  making  up  Genoa  v.  Woodruff.  92  id.  502 ;  Wal- 
the  decree  the  sum  lent  and  the  bot-  nut  v.  Wade,  103  id.  183 ;  Mills  v. 
tomry  interest  are  to  be  considered  Jefferson,  20  Wis.  50 ;  Pruyn  v.  Mil- 
as  the  principal,  and  common  inter-  waukee,  18  id.  367 ;  Forstall  v.  Consol- 
est  upon  this  amount  is  to  be  added  idated  Ass'n  of  Planters,  84  La.  Ann. 
from  the  time  the  bond  becomes  due  770 ;  Welsh  v.  First  Division  St  Paul 
to  the  time  of  the  decree."  &  P.  R  Co.,  25  Minn.  814;  North 
The  statute  of  Oregon  allows  par-  Pennsylvania  R.  Ckx  v.  Adams,  54  Pa. 
ties  to  stipulate  that  delinquent  in-  St  94 ;  Gibert  v.  Washington,  etc  H. 
terest  may  bear  interest,  but  not  to  Co.,  33  Gratt  586.  Contra,  Force  v. 
compound  it  oftener  than  once  a  Elizabeth,  28  N.  J.  Eq.  403. 
year.  In  MuiTay  v.  Oliver,  23  Ore.  2  'Rose  v.  Bridgeport,  17  Conn.  248. 
539,  the  action  was  on  a  note  pay-  See  Camp  v.  Bates,  11  id.  487 ;  Crosby 
able  in  one  year,  "  with  interest  at  v.  New  London,  etc  R  Ca,  26  id. 
the  rate  of  thirty  percent  per  annum  121 ;  Clarke  v.  Janes ville,  1  Biss.  98w 
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coapon  has  in  itself  all  the  parts  of  a  complete  contract,  it 
may  be  detached,  and  if  negotiable  possesses  all  the  qualities 
of  commercial  paper.  An  action  may  be  maintained  on  it 
without  production  of  the  bond,  though  the  bond  may  belong 
to  another  party,  has  never  been  issued,  or  has  been  canceled. 
And  interest  after  maturity  will  be  given  as  on  notes  and 
bills.i 

§377.  Periodical  interest  after  maturity  of  debt.  In 
Bhode  Island,  ^hore  interest  is  allowed  on  instalments  of  in- 
terest payable  at  stated  times  after  they  become  due,  the 
question  recently  arose  whether  after  the  whole  principal  ma- 
tures and  remains  unpaid  interest  will  become  due  thereon 
periodically  in  instalments,  as  was  stipulated  before  the  prin- 
cipal fell  due.  It  was  decided  in  the  negative,  for  the  reason 
that  after  maturity  of  the  principal  sum  both  the.  accruing  in- 
terest and  the  principal  are  not  due  on  any  particular  day, 
but  every  day  until  they  are  paid.  In  that  case  the  interest 
by  the  contract  was  payable  semi-annually.    The  court  gave 

1  Rich  y.  Seneca  Falls,  19  Blatcb.  bonds  bear  a  higher  rate) ;  Scotland 
568;  Philadelphia  &  R  R  Ca  v.  Co.  v.  Hill,  182  U.  a  107. 
Smith,  105  Pa  St.  105;  Same  v.  If  there  is  a  discrepancy  as  to  the 
Knight,  124  id.  58 ;  Whitaker  v.  Hart-  rate  of  interest  between  a  coupon 
ford,  etc.  R  Ckx,  8  R  L  47 ;  Thomson  and  the  bond  to  which  it  was  orig- 
T.  Lee  Ca,  8  Wall  827 ;  Aurora  v.  inally  attached  the  latter  will  control 
West,  7  id.  82 ;  Humphreys  v.  Mor-  when  the  former  is  held  by  one  who 
ton,  100  HI.  592 ;  Gtenoa  v.  Woodruff,  acquired  it  after  maturity.  Goodwin 
92  IJ.  S.  502;  Connecticut  Mutual  v.  Bath,  77  Me.  462.  If  bonds  and 
Ins.  Co.  T.  Cleveland,  etc.  R  Ca,  41  coupons  are  issued  by  a  municipality 
BarU  9 ;  S.  C,  26  How.  Pr.  225 ;  City  pursuant  to  a  special  statute  which 
T.  Lamson,  9  WalL  477 ;  Clark  y.  Iowa  does  not  make  provision  for  the  pay- 
City,  20  id.  588 ;  Durant  v.  Iowa  Ca,  ment  of  interest  upon  either  after 
Wool.  C.  C.  69 ;  Mercer  Ca  v.  Hacket,  maturity,  they  do  not  bear  interest. 
1  Wall.  88;  Gelpcke  v.  Dubuque,  id.  Bates  v.  Gerber,  82  Cal.  550;  Sober  v. 
175;  Murray  v.  Lardner,  2  id  110;  Calveras  Ca,  89  id.  184.  See  Davis 
North  P.  R  Co.  v.  Adams,  54  Pa.  v.  Yuba  Co.,  75  id.  45a  Coupons 
St  44 ;  Pollard  v.  Pleasant  Hill,  given  by  a  guardian  for  instalments 
8  Dill.  195 ;  Rogers  v.  Lee  Ca,  1  id.  of  interest  on  a  mortgage  on  the 
629 ;  Mathias  v.  Superior  Iron  Co.,  70  ward's  lands,  if  not  so  worded  as  to 
Pa.  St  160 ;  Norris  v.  Philadelphia,  bind  either  of  them  personally,  do 
id.  882 ;  Hollingsworth  v.  Detroit^  8  not  draw  interest  after  maturity  as 
McLean,  472 ;  Jefferson  Ca  v.  Haw-  commercial  paper,  nor  as  "  written 
kins,  28  Fla.  228  (if  no  rate  of  inter-  instruments"  within  the  statute  of 
est  is  specified  in  the  coupon  it  bears  Illinoia  United  States  Mortgage  Ca 
that  fixed  by  statute,  though  the  v.  Sperry,  26  Fed.  Rep.  727. 
Vol.  I— 61 
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judgment  for  tfie  principal  with  simple  interest  to  the  time  of 
rendering  judgment,  together  with  interest  on  the  semi-annual 
dues  of  interest,  including  that  which  accrued  when  the  note 
became  due.*  In  South  Carolina  interest  after  maturity  may 
[685]  be  regulated  by  agreement;  and  it  has  been  held  that  if 
agreed  to  be  paid  periodically,  the  instalments  of  interest  ac- 
cruing after  maturity  will  bear  interest.  The  bond  was  given 
in  February,  payable  on  the  first  of  the  following  January, 
and  provided  for  interest  annually.*    But  if  the  promise  is  to 

1  Wheaton  v.  Pike,  9  R.  L  132.  were   bo  intended  by  the   parties? 

*0'Neall  V.  Bookman,  9  Rich.  L.  Undoubtedly  they  must  if  the  law 
80.   Withers,  J. :  **  Within  the  period  do  not  forbid.    There  can  be  no  law 
of  the  stipulated  credit,  when  the  in-  to  forbid  unless  it  can  be  found  in 
terest  is  to  be  paid  annually,  no  one  the  legislation  upon  usury.  That  for- 
questions   that   interest    should   be  bids  one  'to  take,  directly  or  indi- 
computed  on  the  interest  from  the  rectly,  for  loan  of  any  moneys,  eta, 
respective  periods  fixed  for  the  pay-  above  value  of  seven  pounds  for  the 
ment    Qibbes  v.  Chisolm,  2  N.  &  forbearance  of  one  hundred  pounds 
McC.  88 ;  Singleton  v.  Lewis,  2  Hill  for  one  year,  and  so  after  that  rate 
(S.  C.  L.),  408;  O'Neall  v.  Sims,  1  for  a  greater  or  lesser  sum,  or  for  a 
Surob.  L.  115;  De  Bruhl  v.  Neuffer,  longer  or  shorter  time.'  We  have  al- 
id.  426.    Thus  much  we  must  regard  ready  seen  that  it  is  not  unlawful  — 
as  settled  upon  an  immovable  foun-  that  it  is  not  usurious  —  to  compute 
dation  of  authority  in  the  books  of  interest  upon  the  interest  promised 
reports,  reinforced  by  innumerable  to  be  paid  at  the  expu-ation  of  each 
instances  of  conformity  in  circuit  de-  year  witliin  the  period  of  credit  ex- 
cisions and  transactions  of  daily  oc-  pressly  stipulated.    But  this  decides 
currence.    The  cases  cited,  especially  the  whole  question ;  for  it  only  re- 
Gibbes  v.  Chisolm,  will  show  that  mains  in  each  case  to  ascertain  what 
the  doctrine  stated  has  been  fully  the  debtor  has  promised ;  whether  he 
dincussed  upon  considerations,  moral  intended  to  promise  to  pay  interest 
and  legal,  with  a  consideration  of  annually  beyond  the  time  fixed  for 
cases  English  and  American  in  law  the  payment  of  tlie  principal,  if  for- 
and  equity,  and  with  dissent  in  the  bearance  should  extend  beyond  that 
court  at  first  (see  Gibbes  v.  Chisolm)  time ;  for  if  he  did,  there  is  no  moro> 
reconciled  subsequently.   See  Single-  usury  in  applying  the  same  rule  of 
ton  V.  Lewia    But  the  question  now  computation  to  the  year  next  follow- 
before  us  presents  a  variation  from  ing  than  to  the  next  preceding  that 
some  of  our  cases,  but  not  from  all  tima    The  matter  is  thus  solved :  A 
of  them.    It  is  a  case  where  the  spe-  party  promises  to  pay  at  a  given 
cific  credit  has  expired;  and  shall  time  $100,  with  interest  from  a  given 
the   terms,  *  with   interest   payable  time.    At  the  day  of  pay  men  t»  what 
annually,'  be  applied  to  the  interest  is  due?    The  principal  and  interest 
annually  accruing  at  the  period  of  From  that  time,  what  is  forborne? 
each  year  following  the  time  set  for  Not  the  principal  only,  but  all  as  to 
the  payment  of  the  principal?    Why  which  default  is  made,  to  wit:  the 
should  they  not  so  apply  when  they  principal    and    interest ;    both   are 
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pay  at  a  time  fixed  beyond  twelve  months  from  date,  with 
interest  annually,  the  interest  is  not  payable  annually  after 
maturity.* 

equally  payable  at  the  timei    So  it  is  at  the  end  of  a  year,  and  if  not  then 
not  the  forbearance  of  $100  merely,  paid  and  so  long  as  the  same  may  re- 
but of  more;  and  where  the  con-  main  unpaid  the  interest   thereon 
tract — whether  expressly  or  by  legal  shall  be  paid  annually;  and  if  this 
implication — extends  to  another  sue-  can  be  gathered  from  the  contract  to 
ceeding  period  of  time,  when  the  in-  be  the  agreement,  it  is  not  obvious 
terest  is  again  payable,  there  is  an-  how  the  mere  fact  that  the  creditor 
other  sum,  at  such  time,  in  addition  is  at  liberty  to  sue  for  his  money  in 
to  the  principal,  again  forborne.    It  any  case  will  make  that  usury  which 
is  at  least  but  seven  per  cent  per  is  not  so  for  some  other  reason.    In 
annum,  or  at  that  rate,  for  the  for-  the  case  of  Eaton  v.  Bell,  7  K  C.  L. 
bearance  of  $100,  or  for  a  greater  or  18 ;  S.  G.,  0  R  &  Aid.  84,  bankers  who 
less  sum.    Singleton  v.  Lewis  pre-  advanced  money  made  half-yearly 
sents  a  direct  authority  for  the  ap-  rests  and  carried  the  interest  to  the 
plication  of  this  rule  of  computing  principal,  and  computed  interest  on 
interest  upon  the  interest  accrued  for  the  aggregate,  indulging  for  a  conaid- 
years  succeeding  the  time  fixed  fur  erable  space  of  time,  and  this  mode 
payment  of  the  principal.    In  that  of  computation  being  acquiesced  in 
case  the  credit  of  the  latter  expired  was  ratified  by  the  king*8  bench  and 
one  year  from  date,  according  to  the  held  free  from  the  taint  of  usury, 
terms  used.    Tet  the  promise  was:  That  court  referred  to  and  recognized 
'  witli  lawful  interest^  payable  annu-  the  doctrine  of  Lord  Eldon,  in  Ex 
ally.'   Tlie  necessary  implication  was  parte  Bevan,  9  Ve&  228,  that  a  prior 
that  the  debtor  promised  to  pay  in-  con  tract  for  a  loan  for  twelve  months, 
terest  annually  for  a  period  beyond  to  settle  the  balance  at  the  end  of  six 
the  first  year,  else  the  words  to  that  months,  and  convert  tbo  interest  then 
purport  would  avail  nothing  what-  accrued  into  principal,  would  be  bad 
ever,  inasmuch  as  the  interest  due  a  for  usury ;  yet  that  the  same  thing  act- 
year  after  date  would  have  drawn  ually  done  at  the  end  of  six  months, 
interest  without  them.    It  was  said  and  a  stipulation   to   forbear  such 
in  O'Neall  v.  Sims  '  that  in  all  cases  aggregate,  would  be  legal.    Kelly  on 
in  which  the  compounding  of  inter-  Usury,  p.  48,  supposes  such  dicta 
est,  whilst  the  collection  of  principal  must  be  understood  as  applying  to 
during  the  whole  time  is  at  the  dis-  mortgages  of  real  property  only.    It 
cretion   of   the   creditor,  seems   to  is  finally  to  be  remarked  that  if  at  the 
savor  of  usury  or  may,  by  abuse,  be  end  of  each  year  a  party  may  give 
perverted  to  the  purposes  of  the  usu-  an  interest-bearing  note  for  the  in- 
rer.'  terest,  which  notes  would  be  unquee- 
'*  That  which  touches  the  question  tionably  valid,  there  can  be  no  rea- 
of  mutuality  in  a  contract  need  not  son  why  at   the   inception  of  the 
afl^ect  the  question  of  usury.    There  contract  he  may  not  provide  terms 
can  be  no  illegality  for  any  reason  in  that  shall  produce  the  self-same  re- 
a  promise  to  pay  $100  with  interest  suit  Of  course  an  inference  that  the 

1  Westfield  v.  Westfield,  19  a  C.  85.    See  Wilson  v.  Kelly,  id.  16a 
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§  378.  Contpatation ;  application  and  eflfect  of  partial  pay- 
[686]  ments.  The  established  mode  in  the  court  of  chancery 
[687]  of  computing  interest  is  that  whenever  a  sum  in  excess  of 
the  interest  at  that  time  due  is  to  be  credited,  a  balance  is  to 
be  struck.^  And  the  same  rule  applies  at  law.  Where  partial 
payments,  are  made  on  a  money  demand  after  maturity,  the 
payment  is  applied  in  the  first  place  to  discharge  the  interest 
then  due ;  if  the  payment  exceeds  the  interest  the  surplus  goes 
towards  discharging  the  principal;  and  the  subsequent  inter- 
est is  to  be  computed  on  the  balance  of  the  principal  unpaid. 
If  the  payment  be  less  than  the  interest  the  surplus  interest 
must  not  be  taken  to  augment  the  principal;  but  interest  con- 
tinues on  the  principal  until  sufficient  payments  are  made  to 
extinguish  the  interest  to  that  date.  If  there  be  a  surplus  of 
such  payment  it  is  applied  to  the  principal.  A  like  application 
is  made  of  all  payments.-  This  rule  applies  to  payments  upon 
judgments,'  demands  upon  which  interest  is  allowed  only  in 
the  discretion  of  the  jury,  if  it  is  given;*  and  accounts  where 
[688]  credits  are  payments.*    Eests  in  an  account  bearing  in- 

parties  agreed  for  compound  interest  Sttite  v.  Jackson,  1  Johns.  Ch.   13; 

may  be  drat\'n  from  their  dealings  Tracy  v.  Wikoff,  1  DalL  124 ;  Penrose 

in  a  like  manner  ^as  the  inference  v.  Hart,   id.  878;  Lewis  v.   Bacon^s 

may  be  drawn  from  the  same  source  Legatee,  8  Hen.  &  Munf.  89;  Eides  v. 

as  to  simple  interest    We  adjudge  Gtoodridge,  4  Mass.  103 ;  Meredith  v. 

that  the  plaintiff  in  the  present  case  Banks,  6  N.  J.  L.  408 ;  Houston  v. 

was    entitled    to   compute   interest  Crutcher,  81  Miss.  51 ;  Den's  Estate, 

upon  the  interest  falling  due  each  85  Cal.  692 ;  Backus  v.  Minor,  3  id. 

year  as  was  allowed  in  Singleton  v.  231 ;  Gwinn  v.  Whitaker,   1  Har.  & 

Lewis,  the  terms  importing  and  the  J.  754 ;  Lightfoot  v.  Price,  4  Hen.  & 

agreement  being  at  least  as  clear  in  Munf.  481 ;    Wallace   v.  Glaser,  82 

the  present  case  as  in  that"  Mich.  190. 

I  Chapline  v.  Scott,  4  Har.  &  Mc-  « Hodgdon  v.  Hodgdon,  3  N.  H.  169. 

Hen.  91.  *  Peebles  v.  Gee.  1  Dev.  L.  841. 

2Ru8sen  y.  Lucas,  Hemp.  Q  Q  91 ;  >Ro6s  v.  Russell,  31  N.  H.  886,  was 

Anonymous,  Martin  &  Hayw.  169;  an   action   on    an    account   stated. 

Baker  v.  Baker,  28  N.  J.  L.  18 ;  De  During  seven  years  after  statement 

Ende  v.  Wilkison,  2  Pat  &  H.  668 ;  of  the  account  nine  payments  were 

Baum  V.  Moon,  1  Hayw.  828:  Van  made   upon    it,    aggregating   more 

Benschooten  v.  Lawson,  6  John&  Ch.  than  the  principal.    Woods.  C.  J.. 

818;  Stoughton  v.  Lynch,  2  id.  209;  said:   '*Tlie  mode  of  computing  in- 

Bettes  V.  Farewell,  15  Up.  Can.  C.  P.  terest  upon  promissory  notes  seems 

450 ;  Scanland  v.  Houston,  5  Yerg.  to  have  been  perfectly  settled  by  the 

810 ;  Dean  v.  Williams,  17  Mass.  417 ;  usages  of  business  and  by  judicial 

Story  V.  Livingston,    18   Pet    859 ;  decisions  in  many  jurisdictions,  and 
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terest  and  consisting  of  numerous  items,  are  a  proper  substi- 
tute for  computation  of  interest  on  each  item.^ 

we  are  not  aware  of  any  deflections  plaintiff  of  the  defendants  were  not 
from  the  rule  by  any  extended  us-  of  the  nature  of  items  of  mutual 
age  or  any  respectable  authorities,  account,  but  as  the  auditor  flnds. 
The  authorities  in  the  plaintiffs  ar-  and  as  clearly  appears,  payhients 
gument  are  uniform  in  support  of  it»  made  toward  the  extinguishment  of 
and  the  unvarymg  practice  of  this  the  debt,  and  applicable  as  payments 
court  is  likewise  believed  to  have  ordinarily  are,  or  should  by  law  be, 
been  in  hurmony  with  it  We  do  towards  interest  or  principal,  ac- 
not  understand  the  argument  of  the  cording  to  the  direction  that  the  law 
defendants  as  drawing  the  rule  into  gives  to  such  payments  in  the  silence 
question;  but  as  insisting  upon  a  of  the  parties  in  respect  to  them, 
distinction  betweeu  the  present  con-  We  find  no  ground  upon  which  we 
tract  and  a  promissory  note ;  as  well  can  exempt  this  contract  to  pay 
as  upon  the  nature  of  the  contract  money  with  interest  froni  the  gen- 
itself;  as,  for  the  reason  that  the  eral  rule  shown  to  govern  promis- 
frequency  with  which  the  payments  sory  notes  in  the  particulars  in  con- 
were  made  renders  the  apph'cation  troversy.  The  principal  was  payabla 
of  such  a  rule  unreasonably  oiyr-  on  demand,  and  the  interest,  of 
ous  to  the  party;  and  therefore  course,  also.  The  plaintiffs  had  a 
not  within  the  general  maxim  of  right  to  insist  upon  the  payment  of 
allowing  such  interest  as  shall  be  interest  as  often  as  interest  accrued, 
just  and  reasonable  In  other  words,  and  could  have  encountered  any  at- 
they  claim  to  have  paid  the  money  tempt  of  the  defendants  to  apply  a 
due  on  the  contract ;  that  the  seveiral  payment  towards  the  principal  by 
payments  from  time^to  time  made  demand  of  fresh  payment  on  ac- 
in  discharge  of  it  should  be  treated  count  of  interest  The  legal  pre- 
like  items  of  a  mutual  account,  in  sumption,  then,  was  that  the  pay- 
which  the  relation  of  debtor  and  ment  was  made  first  in  reduction  of 
creditor  is  not  recognized  iJetween  the  claim  which  did  not  carry  in- 
the  parties,  except  upon  final  settle-  terest ;  tliat  is,  the  interest  itself.** 
ment  or  upon  the  recurrence  of  such  McGregor  t.  Qanlin,  4  Up.  Can. 
periodical  rests  as  are  allowed  by  Q.  K  878. 

courts  sometimes,  when  the  justice  The  court  held  in  Gwinn  v.  Whit- 
of  the  case  seems  to  require  it  If  aker,  1  Har.  &  J.  754,  that  a  pay- 
this  were  a  correct  view  of  the  case,  ment  by  a  debtor  must  be  first  ap- 
the  question  for  the  court  would  be  plied  to  extinguish  the  interest  of 
as  to  what  interest  ought  to  be  al-  his  debt,  and  then  to  the  principal ; 
lowed,  and  what  rests  established  and  that  a  different  application  is 
for  computing  it  ...  It  was  not  in  the  discretion  of  the  debtor, 
from  the  beginning  a  debt  for  goods  But  in  PindalPs  ExV  v.  Bank  of 
sold  to  the  defendants,  and  by  Marietta,  10  Leigh,  484,  it  was  held 
the  admission  of  the  party  drawing  that  a  debtor  owing  a  debt  consist- 
interest;  and  the  sums  of  money  ing  of  principal  and  interest,  and 
from  time  to  time  received  by  the  making  a  partial   payment,  has  a 

1  Harding  v.  Howdy,  11  Wheat  108;  Schieffelin  v.  Stewart,  1  Johns.  CJh. 
62a 
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[689]  Where  payment  is  made  on  a  debt  before  it  is  due  and 
begins  to  bear  interest,  the  party  who  so  pays  is  not,  without 
some  stipulation  to  that  effect,  entitled  to  interest  up  to  the 
time  the  debt  begins  to  bear  it.^  If,  however,  the  debt  bears 
interest,  and  a  payment  is  made  and  accepted  before  the 
money  is  due,  it  should  be  immediately  applied  to  the  princi- 
pal and  accrued  interest  which  would  next  become  due.- 

right  to  direct  its  application  to  so  contended  for,  the  defendants'  coun- 

much  of  the  principal  in  exclusion  sel  cite  8  S.  &  R  878 ;  4  Wash.  C.  C.  02 : 

of  the  interest)  and  the  creditor,  if  17  Mass.  417 ;  1  Johns.  Ch.  13 ;  2  id. 

he  receives  it,  is  bound  to  apply  it  209 ;  and  a  number  of  other  cases.  In 

accordingly.   And  this  was  approved  aU  these  cases,  I  apprehend,  it  will  be 

in  Miller  v.  Trevilian,  2  Rob.  (Va.)  1,  found  that  none  of  the  payments 

which  decided  also  that  a  case  is  not  were  made  until  after  the  debt  was 

taken  out  'of  the  influence  of  that  due ;  at  least  the  contrary  does  not 

principle  by  the  circumstance  that  appear  to  have  been  the  fact    The 

the  party  receiving  the  payment  is  cases  in  Sargent  &  Rawie,  and  the 

a  fiduciary.  one  in  Washington,  are  upon  judg- 

1  Killian  v.  Hemdon,  4  Rick  L.  ments.  In  the  case  before  the  court 
609.  no  interest  was  demandable  until  the 

2  French  v.  Kennedy,  7  Barb,  452 ;  notes  themselves  became  due.  To 
Miami  Exporting  Co.  v.  Bank  of  U.  .  adopt  this  rule,  then,  would  be  doing 
S.,  5  Oliio,  260 ;  Williams  v.  Hough-  injustice  to  the  plaintifiFs.  It  would 
taling,  3  Cow.  86;  Tracy  v.  Wikoflf,  be  charging  them  with  interest  before 
1  DalL  133.  they  could  be  called  upon  for  either 

In  Miami  Ca  v.  Bank,  stfpra,  eight  principal  or  interest  To  adopt  what 
notes  .were  made  October  21,  1820.  is  called  the  commercial  rule  would 
They  were  severally  payable  on  or  be-  be  equally  unjust  to  the  defendants. 
fore  the  first  day  of  December,  1833,  There  would  not  be  the  same  injus- 
and  succeeding  yeans  to  1880,  and  all  tice  in  this  case,  it  is  true,  that  there 
were  on  interest  from  December  1,  would  be  where  the  payments  had 
1818.  Large  payments  were  made  on  been  long  delayed  and  the  debt  had 
these  notes  in  1821  and  1822.  Hitch-  been  even  due  for  a  great  length  of 
cock,  J.,  said :  "  On  the  part  of  tlie  de-  timei  In  such  case  it  might  so  hap- 
fen  dan  ts,  it  is  insisted  that  inasmuch  pen  that  the  payment  of  interest 
as  these  notes  are  payable  on  or  before  alone  would  discharge  both  principal 
a  particular  da^,  and  payments  were  and  interest  The  case  cited  from  1 
made  before  that  day,  they  have  a  Dallas  seems  to  recognize  this  princi- 
right  to  compute  interest  upon  the  pie.  But  it  must  be  remembered  that 
principal  sum  up  to  the  time  of  pay-  the  notes  here  were  payable  on  or  be- 
ment,  and  so  on  from  time  to  time  as  fore  a  certain  day.  Although  the  de- 
payments  were  made.  Had  the  in-  fendants  could  not  compel  payment 
terest  been  due  when  the  payments  before  the  day,  yet  the  plaintiffs 
were  made,  this  rule  would  not  have  might  pay  before  that  time,  and  the 
been  so  objectionable,  although  we  defendants  might  be  compelled  to 
are  not  prepared  to  say  it  would  be  receive  it  They  could  only  be  com- 
er rrect    In  support  of  the  principle  pelied  to  receive  it  upon  the  hypotli- 
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§  379*  Same  subject.  In  the  computation  for  the  [690] 
purpose  of  applying  a  partial  payment  made  after  the  princi- 
pal sum  is  due,  no  notice  is  taken  of  the  time  when  such  sum 
fell  due.  The  rests  are  to  be  made  when  the  payments  are 
actually  made ;  unless  the  latter  fall  short  of  the  interest,  in 
which  case,  as  before  stated,  the  rest  is  deferred  until  the 
amount  paid  equals  or  exceeds  the  interest  due ;  then  the  money 
paid  is  applied  first  to  discbarge  the  interest,  and  if  there 
is  a  surplus  it  is  applied  to  reduce  the  principal.^  But  in 
Khode  Island,  where,  as  before  remarked,  instalments  of  in- 
terests bear  interest  while  in  arrear,  a  rest  is  to  be  made  at 
the  time  the  principal  should  have  been  paid,  though  no  pay- 
ment is  then  made.  In  a  recent  case  a  rule  was  laid  down  for 
computing  the  amount  due  at  any  given  time  on  a  bond  to 
pay  $7,500  on  or  before  May  7, 1859,  with  interest  from  date 
at  the  rate  of  seven  per  cent,  per  annum,  payable  on  the  7th 
of  May,  1859 ;  and,  after  that  time,  semi-annually,  until  the 
principal  sum  be  paid.  It  was  held  that  the  seven  per  cent, 
instalments  should  be  reckoned  with  interest  on  them  up  to 
the  time  when  the  principal  was  due ;  and  seven  per  cent, 
simple  interest  on  the  amount  then  found  due;  and  thence  un- 
til the  time  to  which  the  amount  is  to  be  computed;  inasmuch 
as  by  force  of  the  words,  *^  until  the  principal  sum  be  paid," 
the  contract  rate  must  be  held  to  govern  to  the  time  of  actual 
payment  although  after  maturity.'  The  rule  which  has  been 
stated  as  applicable  whore  partial  payments  have  been  made 
is  intended  to,  and  does,  prevent  interest  being  computed  upon 

esis  that  full  payment  was  made ;  For  instance,  a  note  or  bond  is  given 

not  only  principal,  but  interest    If,  for  the  payment  of  $100  on  or  before 

then,  partial  payment  only  is  made,  the  termination  of  one  year.    At  the 

it  would  seem  to  be  but  just  that  this  end  of  six  months  a  payment   of 

partial    payment   should   apply   as  $51.50  is  made.    This  is  not  applied  to 

well  to   interest  as  principal.    We  sink  the  principal  to  $48.50 ;  but  tho 

have  found  but  one  case  reported  $1.50  is  applied  to  the  interest  of  $50 

similar  to  the  one  now  before  the  for  six  months,  and  $50  to  sink  so 

court     This  case  is  reported  in  8  much  of  the  principal.    At  the  end 

Cow.  861    The  court  say :  'Payment  of  the  year  there  will  be  due  $50  of 

made  on  an  instalment  not  due  and  principal  and  the  interest  on  that  $50 

payable  should  be  applied  to  the  ex-  for  one  year.* " 

tinguishment  of  principal,  and  such  ^  French  v.  Kennedy,  7  Barb.  462L 

proportion  of  interest  as  has  accrued  'Lanahan  v.  Ward,  10  R  L  298. 
on  the  principal  thus  extinguished. 
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interest;  and  of  course  must  be  modified  where  interest  pay- 
[691]  able  at  particular  times  and  remaining  unpaid  is  allowed 
to  bear  interest.  In  North  Carolina  the  rule  for  computing 
interest  on  a  bond  on  which  it  is  payable  annually  is  to  cal- 
culate the  interest  on  the  bond  for  the  first  year,  setting  the 
interest  aside,  and  then  for  the  second,  third,  and  so  on  until 
the  time  for  the  first  payment ;  then  calculate  the  interest  on 
each  year's  interest  to  the  same  time,  and  apply  the  payment 
first  to  the  extinguishment  of  this  interest,  and  the  surplus,  if 
any,  to  the  reduction  of  the  principal.  If  the  payment  is  not 
sufficient  to  pay  this  interest,  it  is  applied  first  to  extinguish 
the  interest  calculated  on  each  year's  interest,  and  the  snr* 
phis  to  the  principal  interest  as  far  as  it  will  go.  If  the  pay- 
ment is  not  enough  to  satisfy  the  interest  on  the  interest,  it  is 
set  aside,  and  neither  stops  nor  bears  interest.^  "Where  only 
the  interest  on  the  principal  becomes  principal  and  the  de- 
ferred interest  is  a  separate  demand  payments  are  applied  to 
the  delayed  annual  interest  and  the  secondary  interest  ac- 
crued thereon,  and  the  balance,  if  any,  to  the  interest  accrued 
on  the  principal  since  the  last  annual  period,  and  then  to  the 
principal  itself.*  If  an  erroneous  rule  of  computing  interest  is 
adopted  with  the  knowledge  and  consent  of  the  parties,  al- 
though ignorantly,  it  is  a  mistake  of  law;  but  if  there  is  a 
mistake  in  the  calculation  it  is  one  of  fact.* 

Section  9. 

suspension  of  interest. 

§  380.  Miscellaneoas  cases.  Interest  given  as  damages  re- 
sults from  the  debtor's  default.  When  he  owes  money,  and 
knows  the  amount,  he  is  chargeable  with  interest  from  the 
time  when  he  ought  to  pay  it ;  but  if  he  is  prevented  from 
paying  by  the  act  or  neglect  of  the  creditor,*  or  by  law,  he  is 
not  in  default ;  and  no  interest  is  allowable  during  the  period 

1  Bratton  v.  Allison,  70  N.  C.  49a  know  the  amount  due  upon  it»  and 

2  Vaughan  t.  Kennan,  88  Ark.  114  cannot  claim  a  reduction  of  the  in- 
'  Baker  v.  Baker,  28  N.  J.  L.  la  terest  because  the  payee  refused  to 
^Thompson  v.  Fullenwider,  5  IlL  inform  him  on  that  point   Lamprej 

App.  551.  V.  Mason,  148  Mass.  2dL 

The  maker  of  a  note  is  bound  to 
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he  is  SO  prevented.  The  fact  that  when  an  instalment  of  in- 
terest became  dae  the  mortgagor  was  unable  to  find  the  mort- 
gagee until  after  the  period  required  for  the  payment  of 
interest,  in  order  to  prevent  the  principal  from  coming  due, 
is  not,  in  the  absence  of  any  fraud  on  the  part  of  the  mort- 
gagee, a  defense  to  a  foreclosure  of  the  mortgage  for  the  non- 
payment of  the  principal.^  Nor  is  interest  suspended  on  a 
bond  or  note  which  is  lost  or  mislaid  unless  a  tender  is  mad'e.^ 
The  interest  on  a  note  payable  by  an  adminidtcator  to  the 
estate  he  represents  is  not  suspended  by  his  appointment  as 
such.*  Neither  is  that  result  produced  by  the  death  of  the 
payee  of  a  note,  although  no  administration  is  granted  upon  his 
estate  and  no  guardian  appointed  for  the  minor  heirs,  and  it  is 
uncertain  whether  there  are  any  claims  against  it,  if  the  maker 
of  the  obligation  can  cause  letters  of  administration  to  be 
issued.*  But  where  a  person  entitled  to  an  annuity  re-  [692] 
moved  to  parts  unknown,  and  made  no  demand  of  the  ad- 
ministrator for  many  years  till  suit  was  instituted,  the  court 
refused  to^allow  interest  except  from  the  commencement  of 
suit,  on  the  ground  that  its  allowance  in  such  case  is  not  mat- 
ter of  positive  law,  but  dependent  on  the  circumstances.* 

§  381.  Where  payments  prevented  by  legal  process.  In 
case  of  garnishment,  trustee  process,  or  restraint  by  other 
judicial  proceeding,  where  the  indebtedness  is  of  such  a  char- 
acter that  interest  can  only  be  recovered  for  wrongful  deten- 
tion of  the  principal  sum,  the  question  whether  the  debtor 
who  is  subjected  to  such  process  shall  pay  interest  during  the 
pendency  of  the  suit  has  been  much  discussed  and  variously  de- 
cided. In  the  New  England  states,  and  some  others,  perhaps, 
the  trustee  is  not  generally  held  chargeable  with  interest 
during  the  time  he  is  under  such  restraint,*  unless  the  funds 
have  been  retained  under  such  circumstances  that  the  court 
can  infer  that  they  have  earned  interest  ^  or  the  trustee  prac- 

'Dwight  V.  Webster,  10  Abb.  12a  «RenDen  v.  Kimball,  5  Allen,  856; 

See  Cheney  v.  Libby,  134  U.  &  6a  Piescott  v.  Parker,  4  Masa  170;  Ad- 

« Payne  v.  Clark,  28  Ma  259.    See  ams  v.  Cordis,  8  Pick.  260;  Smith  v. 

Heywood  v.  Hartshorn,  55  N.  H.  476.  Flanders,  129  Mass.  822;  Huntress  v. 

•Rodenbach's  Appeal,  102  Pa.  St  Burbank,  111  Masa  218;  Greenish  v. 

572.  Standard  Sugar  Refinery,  2  Low.  55a 

^  Gale  V.  Corey,  112  Ind.  39.  ^  Norris  v.  Massachusetts  Mut  L. 

^  Laura  Jane  v.  Hagan,  10  Humph.  In&  Ca,   131  Mass.  294 ;  Brown  v. 

382.  Silsby,  10  K.  H.  521 ;  Swanscot  Ma- 
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tices  unreasonable  delay  in  making  his  answer  for  the  purpose 
of  obtaining  a  longer  use  of  the  money.^ 

Where  a  corporation  whose  object  was  not  to  employ  its 
funds  in  trade  and  business  was  the  trustee,  the  court  held 
that  it  had  done  its  dut}^  if  it  had  the  money  ready  upon  the 
determination  of  the  case  to  pay  such  judgment  as  should  be 
rendered.*  So  it  has  been  held  by  the  national  supreme  court 
that  if  money  be  enjoined  in  the  hands  of  a  party,  who  is 
thereby  presented  from  making  any  use  of  it,  interest  is  not 
allowed.*  In  an  action  in  New  York  upon  a  note,  it  was  said 
that  a  person  who  is  prohibited  by  injunction  from  paying  the 
principal  will  not  be  compelled  to  pay  interest;  and  one  who 
[693]  causes  such  injunction  is  not  entitled  to  it.  The  debtor 
in  that  case  supposed  he  was  enjoined,  but  was  not;  and  not 
being  compelled  to  retain  the  money  was  held  liable  to  pay 
interest.* 

In  New  Jersey  the  obligee  of  a  bond,  for  the  purpose  of 
having  it  collected,  made  an  unconditional  assignment.  After- 
wards fearing  that  the  assignee  would  appropriate  the  money 
to  his  own  use,  the  assignor  filed  a  bill  in  equity  to  restrain  the 
obligor  from  paying  the  money  to  the  assignee,  and  the  latter 
from  receiving  it.  It  was  held  that  during  the  continuance  of 
the  injunction  the  obligor  was  not  chargeable  with  interest* 

In  Pennsylvania  where  the  debt  is  the  subject  of  a  foreign 
attachment  the  interest  ceases  on  the  service  of  the  writ 
if  the  debtor  is  ready  and  willing  to  pay  the  debt  and  interest ; 
but  he  is  not  entitled  to  the  benefit  of  this  rule  where  the  delay 

chine  Co.  v.  Partridge,  25  id.  869;  ^  Oriental  Bank  y.  Fremont  Ins. 

Pierce  v.  Rowe,  1  id.  179 ;  Abbott  v.  Ca,  4  Met  1 ;  Rushton  v.  Rowe,  64 

Stinchfield,  71  Me.  214 ;  WoodruflF  v.  Pa.  St  63. 

Bacon,  35  Conn.  98.    See  Condee  v.  ^Swanscot  Machine  Ca  v.  Part- 
Skinner,  40  id.  463.  ridge,  25  N.  H.  391.    See  Noriia  v. 
The  intervention  of  trustee  process  Hall,  18  Me.  332;  Chase  y.  Manhardt» 
will  not  relieve  the  defendant  from  1  Bland,  833. 

interest,  where   judgment  was  en-  >  Osborn  y.  Bank  of  U.  S.,  9  Wheat 

tered  on  the  debt  after  a  defense  on  738;  Wadey.  Wade's  Adtti'r,  1  Wash, 

the  merits,  during  the  continuance  CL  C  477 ;  Bowman  y.  Wilson,  2  Mc- 

of  the  attachment,  no   application  Crary,  891 

having  been  made  to  continue  the  ^Stevens  v*  Barringer,  18  Wend, 

action  for  judgment  until  such  pro-  689. 

cess  was  disposed  of.    Albion  Lead  ^  Bran th wait  y.  Halsey,  9N.  J.  Ia  SL 
Works  V.  Citizens*  Ins.  Ca,  3  Fed. 
Rep.  197. 
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is  caused  by  his  litigiousness  and  unreasonable  conduct.  The 
court  suggest  that  a  sure  way  for  the  garnishee  to  avoid  liability 
for  interest  is  to  pay  the  money  into  court.^ 

.  In  an  Ohio  case  the  court  said  the  exemption,  by  reasoii  of 
an  injunction  or  garnishment,  seems  to  rest  entirely  upon  the 
idea  of  the  party  having  the  money  actually  in  readiness  to  be 
disposed  of  as  directed  by  the  court;  and  so  being  in  the  cus- 
tody of  the  law  it  is  to  be  regarded  as  a  quern  payment,  as  if 
placed  on  deposit  subject  to  the  order  of  the  court;  and  refer- 
ring to  the  case  in  hand  said :  "  Nothing  short  of  such  a  state 
of  facts,  we  think,  should  have  exempted  the  defendant  in  this 
case  from  the  payment  of  interest  during  the  pendency  of  the 
attachment  proceedings.  The  record  shows  no  proof  of  such  a 
state  of  facts  in  this  case.  It  is  not  pretended  that  the  defend- 
ant, either  before  or  during  the  attachment  proceedings,  ex- 
pressed a  wish  or  even  willingness  to  pay  his  indebtedness. 
Nor  does  it  appear  that  he  was  ready  to  pay.  If,  then,  he  is 
in  law  exempt  from  the  payment  of  interest  during  the  time 
df  his  garnishment,  for  the  reason  that  he  was  actually  holding 
the  money,  ready  and  willing  to  pay,  but  was  prevented  [694] 
by  the  attachment  proceedings,  such  state  of  facts  must  be 
presumed.  But  a  presumption  is  the  supposition  of  a  truth 
grounded  on  circumstantial  or  probable  evidence.  It  should 
always  be  a  natural  and  reasonable  deduction  from  pertinent 
circumstances  and  relative  existing  facts  to  constitute  a  legal 
presumption."* 

In  Alabama  where  a  bill  was  filed  for  the  purpose  of  sub- 
jecting a  sum  of  money  in  the  hands  of  a  third  person  to  the 
payment  of  a  debt  due  the  complainant,  it  was  held  that  if 
such  person  is  enjoined  from  using  it,  and  does  not  offer  to 
bring  it  into  court,  but  insists  upon  his  right  to  retain  it  both 
against  the  complainant  and  his  debtor,  he  should  be  charged 
with  interest.'  In  a  later  case  a  debtor  was  enjoined  from 
paying  money  over  to  his  creditor,  ))ut  was  not  restrained 

I  Jones    T.    Hannfacturere'    Nat  ▼.  HodgsoD,  9  id.  468 ;  IJpdegraff  y. 

Bank,  09  Pa.  St  817;   Rushton  v.  Spring,  11  a  &R  188;  also  Stevens 

i  Rowe,  64  id.  6a    See  Fitzgerald  v.  y.  Gwatlimey,  19  Ma  628;  Goodwin 

Caldwell.  2   DalL   218;   Jackson  v.  y.  McGebee,  19  Ala.  46a 
Lloyd.  44  Pa.  St  82 ;  Irwin  v.  Pitts-       «  Candee  v.  Webster.  9  Ohio  St  45a 
burgb,  etc.  R  Ca,  48  id.  488 ;  Mackey       '  Kirkman  y.  Vaniier,  7  Ala.  217. 
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from  using  ii  in  any  other  manner ;  it  was  held  that  he  could 
only  discharge  himself  from  liability  for  interest  by  paying 
the  money  into  court.* 

In  Kentucky  a  debtor  is  not  excused  from  paying  interest 
because  the  fund  is  attached  in  his  hands  by  a  bill  in  chancery, 
unless  he  brings  the  money  into  court,  or  shows  that  he  was 
prevented  from  using  it.^ 

In  Maryland  in  a  suit  upon  an  injunction  bond  given  upon 
the  granting  of  an  injunction  to  restrain  the  payment  of  a  sum 
of  money,  interest  on  this  sum  is  recoverable  as  a  matter  of 
right  up  to  the  time  it  was  paid  into  court  upon  the  dissolu- 
tion of  the  injunction.  This  right  of  action  and  recovery  pro- 
ceeded on  the  assumption  that  the  debtor  enjoined  was  exempt 
from  paying  interest  during  the  continuance  of  the  injunction.' 

In  Virginia  it  is  held  that  although  a  debtor  is  restrained 
from  paying  money  by  attachment  he  ought  nevertheless  to 
pay  interest  during  the  time  he  was  so  restrained  if  he  con- 
tinued to  hold  the  funds.^ 

1  Bullock  V.  Ferguson,  80  Ala.  227.  was  whether  during  this  time  Taze- 
^Shackleford  v.  Helm,  1  Dana,  838.  well  should  pay  interest  The  court 
» Wallis  V.  Pilley,  7  Md.  237.  defcided  that  he  should.  Judge 
^Templeman  v.  Fountleroy,  8  Roane  considered  the  principle  as 
Rand.  484.  Carr,  J.,  said:  '*The  settled  by  Hunter  v.  Spotswood.  1 
last  objection  to  the  decree  is  that  it  Wash.  145,  where  a  sheriff  sold  at- 
gives  interest  while  the  money  was  tached  effects  under  an  order  of 
stayed  in  the  party's  hands,  and  it  court  directing  him  to  pay  the  money 
would  have  been  a  contempt  to  have  to  Hunter  on  his  giving  security, 
paid  it  out  I  have  examined  the  which  he  failed  to  do ;  the  money  re- 
case  of  Tazewell  v.  Barrett,  4  Hen.  &  mained ;  and  it  was  said  died  in  the 
Munf.  159,  and  think  the  principle  sheriff's  hands  by  depreciation.  Tet 
decided  there  directly  applicable  to  he  was  decreed  to  pay  interest  In 
the  present  question.  Tazewell  owed  all  such  cases  I  think  the  safe  and 
money  to  Bland  by  bond.  He  was  sound  doctrine  is  that  if  the  party, 
served  witli  a  subpoena  on  behalf  of  though  restrained  from  paying,  holds 
Bland^s  executors,  attaching  this  and  uses  the  money  (and  we  must 
money  in  his  hands.  After  this  serv-  presume  he  uses  if  he  continues  to 
ice  he  received  notice  that  the  bond  hold  it)  he  ought  to  pay  interest ; 
had  been  assigned.  An  order  of  and  if  the  holder  does  not  think  so 
court  was  subsequently  served  on  he  has  always  the  privil^e  of  bring- 
him  to  restrain  him  from  paying  the  ing  the  money  into  court ;  and  be- 
money  until  further  order.  It  was  cause  if  the  debtor  could  under  the 
five  or  six  years  before  this  order  restraining  process  hold  the  debt  fbr 
was  discharged ;  and  in  a  suit  by  the  years  without  interest  it  would  offer 
assignees  of  the  bond  the  question  a  strong  temptation  to  him  to  stir 
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In  Mississippi  a  garnishee  who  admits  his  indebtedness  is 
liable  for  interest  thereon  pendente  lite  unless  he  deposits  the 
money  in  court.*  There  is  practical  good  sense  in  this  rule 
as  applied  to  debtors  generally  in  all  judicial  proceedings. 
A  debtor  who  is  in  default,  and  therefore  liable  to  in-  [695] 
terest  when  the  restraining  process  is  served,  has  no  cause  to 
complain  that  that  liability  continues;  for  the  process,  in  re- 
straining him  for  the  time  being,  operates  in  harmony  with 
his  own  choice.  "When  the  course  of  the  proceedings  admon- 
ishes him  that  the  money  may  be  required  so  soon  that  he 
can  'make  no  further  beneficial  use  of  it  the  option  to  pay  it 
into  court  is  equivalent  to  the  option  to  pay  it  to  his  creditor; 
and  having  this  election  from  the  first  it  cannot  be  said  that 
the  law  compels  him  to  keep  the  money  at  all;  he  is  not  pre- 
vented for  any  time  whatever  from  making  payment.' 

§  882.  Where  war  prevents  payment.  War  suspends 
all  commercial  intercourse  between  belligerent  nations,  and 
the  citizens  or  subjects  of  each  are  enemies  of  the  citizens  or 
subjects  of  the  other.  Their  contracts  are  prevented  by  law 
from  being  performed  while  this  hostile  relation  subsists. 
Interest  cannot  be  allowed  on  money  becoming  due  [696] 
during  a  war  between  epemies,  the  payment  of  which  could 
not  be  made  by  reason  of  such  suspension  of  commercial  in- 
tercourse, because  the  debtor  is  not  in  fault  for  the  delay.' 
On  a  bond  given  in  one  of  the  American  states  to  a  British 
creditor  before  the  war  of  the  revolution,  and  confiscated,  it 
was  held  that  the  creditor  was  not  entitled  to  interest  except 
from  the  time  the  debt  was  demanded  after  the  treaty  of 
peace ;  but  that  it  ought  to  be  disclosed  by  plea  that  the  cred- 
itor was  beyond  sea,  and  that  the  debtor  had  always  been 
ready  since  the  treaty  to  pay,  and  is  now  ready ;  in  verifica- 
tion of  which  he  should  pay  the  money  into  court.* 

I                   up  claims  of  this  kind,  and  to  throw  Brewer  t.  Hartie,  8  Call,  21 ;  Dunis- 

I                   all  possible  obstacles  in  the  way  of  a  ton  v.  Irnbrie,  8  Wash.  C.  CX  896 ; 

'                   decision  of  the  question  raised."   See  Birdley  v.  Eden,  8  Har.  &  McHen. 

Ross  y.  Austin,  4  Hen.  &Munf.  502.  167.    See  Dulany  v.  Wells,  id.  20; 

1  Work  y.  Glaskins,  83  Misa  539 ;  Court  y.  Vanbibber,  id.  140. 

Smith  y.  German  Bank,  60  id.  69.  ^  Anonymous,  Martin  &  Hay w.  Ia 

'  s  See  Greenish  y.  Standard  Sugar  &  £q.  868.  -  See  Sheppard  y.  Taylor, 

Refinery,  2  Low.  553;  McKnight  y.  5    Pet  675;    Selden  y.  Preston,  11 

Chauncey,  Selden's  Notes  (N.  Y.),  97.  Bush,  191. 
9  Bean  y.  Chapman,  62  Ala.  58; 
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Interest  on  loans  made  previous  to,  and  maturing  after, 
the  commencement  of  a  war  ceases  to  run  during  the  subse- 
quent continuance  of  \k\  although  it  was  stipulated  for  in  the 
contract.*  But  interest  which  accrued  during  the  war  of  the 
revolution  on  a  bond  tK>  a  citizen  of  Maryland  by  a  principal 
and  surety,  the  former,^  British  subject  and  the  latter  a  citi- 
zen of  that  state,  was  held  to  be  recoverable  in  an  action 
against  the  surety.*  The  rule  that  interest  is  not  recoverable 
between  alien  enemies  during  a  war  between  their  respective 
countries  was  held  to  be  applicable  to  debts  between  citizens  of 
^ates  in  rebellion  and  citizens  of  states  adhering  to  the 
national  government  in  the  late  civil  war;  but  it  only  ap- 
plied when  the  money  was  to  be  paid  to  the  belligerent  di- 
rectly.' It  cannot  apply  when  there  is  a  known  agent,  resi- 
dent within  the  same  jurisdiction  with  the  debtor,  appointed 
to  receive  the  money;  in  such  a  case  the  debt  will  draw 
interest.* 

§  383.  Tender  stops  interest.  Tender  has  been  considered 
in  a  broader  ^ense  in  another  connection.*  It  is  only  needful 
[697]  here  to  explain  when  admissible,  in  what  it  consists,  and 
its  eflFect  to  stop  interest.  The  theory  of  charging  interest 
after  a  debt  is  due  and  ought  to  be  paid  is  that  the  debtor  is 
in  default;  that  he  might  voluntarily  pay,  and  should  be 
charged  with  interest  because  he  does  not,  but  withholds  the 
money  without  the  creditor's  consent;  hence  a  tender,  being 
an  offer  of  payment,  has  the  effect  of  preventing  all  the  con- 
sequences of  the  default;  it  stops  interest  and  protects  the 
party  against  costs;  for,  if  the  tender  is  refused,  it  is  not  his 
but  the  creditor's  fault  that  the  debt  remains  unpaid.^    The 

1  Brown  v.  HiattB.  15  Wall  177 ;  trustees  have  been  relieved  from  pay- 
Lush  V.  Lambert,  15  Minn.  416.  ing   interest   during   the  civil  war 

2  Paul  V.  Christie,  4  Har.  &  McH.  though  residing  in  the  southern 
161 ;  Bean  v.  Chapman,  62  Ala.  58.  states  where  their  creditors  or  cesiuis 

3  Pillow  V.  Brown,  26  Ark.  240;  que  trust  also  resided,  see  Lacy  v. 
Ward  V.  Smith,  7  Wall  447 ;  Lush  v,  Stemper,  27  Gratt  42 ;  Brent's  AdniV 
Lambert,  16  Minn.    416 ;  Bigler   v.  v.  Clevinger,  78  Va.  12, 

Waller,  Chase's  Dec.  816 ;  Brown  v.  »  g§  260-278.  ante, 

Hiatts,  15  Wall  177.  ^Paterson  v.  Sharps  41  CaL  188; 

*  Ward  V.  Smith,  7  Wall  447 ;  Will-  Raymond  v.  Beamard,  12  Johns.  2*M ; 

iams  V.  State,  87  Ark.  463 ;  Roberts  Jackson  v.  Law,  5  Cow.  248 ;  Wood- 

V.  Cocke,  28  Gratt  207.  ruflf  v.  Trapnall,  12  Ark.  640 ;  Wheeler 

For   circumstances   under   which  v.  Woodward,  66  Pa.  St  158 ;  Dixon 
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tender  and  refusal  only  cause  a  suspension  of  interest  and  ex- 
empt the  debtor  from  costs.  Where  the  msiker  of  a  promis- 
sory note  paid  money  into  the  hands  of  an  agent  to  secure  it, 
and  the  latter  tendered  the  money  to  the  holder  of  the  note 
on  condition  of  having  it  delivered  up,  the  note  being  mislaid, 
this  condition  wad  not  complied  with ;  and  the  agent  after- 
wards became  bankrupt  with  the  money  in  his  hands.  Held, 
that  the  maker  was  still  responsible  on  the  note,  but  interest 
was  not  recoverable  after  the  time  of  the  tender.* 

§  384.  Tender  not  allowed  for  unliquidated  damages.  A 
tender  can  only  be  made  of  a  debt  which  is  certain  in  amount ; 
it  is  not  available  at  common  law  where  the  demand  consists 
of  unliquidated  damages.^  The  debt  must  also  be  certain  to 
justify  interest  by  reason  of  the  debtor's  default.  The  theory 
of  the  law  is  that  the  debtor  is  able  by  his  own  voluntary  act 
to  prevent  such  interest.  His  act  can  never  be  more  than  a 
tender,  without  the  concurring  act  of  the  creditor  in  accepting 
the  money.  A  tender,  however,  being  all  the  debtor  can  do 
towards  performance  of  the  promise  to  pay,  has  the  [698] 
effect  of  preventing  damages  for  non-performance.  On  prili- 
ciple,  a  party  should  have  a  right  by  tender  to  prevent  default 
wherever  in  the  absence  of  such  tender  interest  would  be 
chargeable  on  the  ground  of 'default.'  In  New  Hampshire 
the  plaintiff  in  a  tort  action  will  not  generally  be  allowed  in- 
terest if  he  recovers  less  on  the  trial  than  the  defendant  of- 
fered him,  although  the  offer  was  not  strictly  a  tender.*  The 
interest  is  allowed  in  such  a  case  as  damages,  following  the 

V.  aai-k,  5  a  R  865 ;  Waistell  v.  At-  i  Dent  v.  Dunn,  8  Camp.  290. 
kin8on,8Bing.  289;Carleyv.Yance,  ^CiUey  v.  Hawkins,  48  111.  808; 
17  ICasa  889 ;  ComeU  v.  Green,  10  a  Gregory  v.  Wells,  62  id.  282 ;  Dearie 
&  R  14;  Johnson  v.  Triggs,  4  G.  v.  Barrett^  2  Ad.  &  R  82;  Green  t. 
Greene,  97;  Freeman  v.  Fleming,  5  Shurtliff,  19  Vt  592;  Dunning  ▼. 
Iowa,  460;  Shant  t.  Southern,  10  id.  Humphrey,  24  Wend;  81.  See  Mc- 
415;  Mohn  y.  Stoner,  11  id.  80;  Hay-  DoweU  v.  Keller,  4  Cold.  258;  Hop- 
ward  V.  Hunger,  14  id.  516 ;  Dooley  son  v.  Fountain,  5  Humph.  140. 
Y.  Smith.  18  Wall.  604  .  »In  Dearie  \r.  Barrett,  2  Ad.  &  R 
A  tender  of  the  amount  due  does  82,  it  is  assumed,  or  referred  to  as 
not  suspend  interest  if  the  debtor  true,  that  a  tender  is  pleadable  to  a 
subsequently  assails  the  validity  of  quantum  meruit  See  note  b  to  this 
the  demand  and  seeks  to  have  it  can-  case. 

celed.    Tishmingo  Savings  Bank  ▼.  ^  Thompson  v.  Boston  &  M.  R  Co., 

Buchanan,  60  Misa  496.  58  N.  H.  524. 
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delay  in  obtaining  redress,  and  if  the  wrong-doer  is  not  re- 
sponsible for  the  delay  he  certainly  ought  not  to  be  called 
upon  to  compensate  the  other  party  for  a  loss  he  has  brought 
upon  himself. 

§  385.  When  tender  may  be  made.  A  tender  is  the  offer 
of  performance  by  a  party  who  is  under  a* contract  obligation 
to  pay  money.  It  should  to  prevent  interest  altogether  be 
made  on  the  day  the  money  becomes  due;  the  offer  is  then  of 
the  very  thing  promised,  and,  if  accepted,  there  is  a  specific 
]>erformance  of  the  contract.  In  Massachusetts  a  tender  after- 
wards could  not  be  pleaded,  and  was  unavailing  as  a  defense, 
until  the  rule  was  chanffed  bv  statute.^  And  this  is  the  doc- 
trine  of  the  English  courts.  There  it  is  said  a  plea  of  tender 
is  in  truth  a  plea  of  performance  of  the  contract  as  far  as  the 
party  contracting  can  perform ;  and  where  money  is  to  be  paid, 
the  debtor  cannot  pay  it  unless  the  creditor  will  receive  it.  A 
tender,  therefore,  at  the  time  it  is  due  is  sufficient  because  it 
is  payment  so  far  as  the  debtor  can  pay,  but  a  tender  after- 
wards is  too  late.*  Nothing  can  discharge  a  covenant  to  pay 
On  a  certain  day  but  actual  payment ;  acceptance  afterwards 
may  have  the  effect  of  discharge  as  accord  and  satisfaction.* 
But  neither  in  England  nor  Massachusetts  is  a  tender  of  the 
debt  after  it  is  due  without  effect.  The  denial  of  the  right  to 
[699]  plead  suph  a  tender  is  technical,  and  the  benefit  of  it  is 
afforded  in  another  way.  The  tender,  or  even  an  offer  to  pay 
without  going  far  enough  to  constitute  a  tender,  may  so  neg- 
ative default  as  to  take  away  the  right  to  damages,  or  any 

1  City  Bank  v.  Cutter,  8  Pick.  414 ;  cannot  now  suffer  a  new  form  of 
Suffolk  Bank  v.  Worcester  Bank,  5  pleading  to  be  introduced  different 
id.  106 ;  Dewey  v.  Humphrey,  id.  187 ;  from  that  which  has  always  prevailed 
Maynard  v.  Hunt,  id.  240 ;  Frazier  v.  in  this  case.  The  damages,  indeed, 
Cushman,  12  Mass.  277.  have  sometimes  varied,  as  the  rate 

2  Dobie  V.  Larkan,  10  Exch.  77d.         of  interest  has  been  changed.    And 
'Poole  V.  Tumbridge,  2  M.  &  W,    though  the  courts  have  adopted  tiie 

223.  In  this  case  Johnson  v.  Clay,  practice  of  referring  it  to  their  ofli- 
7  Taunt  486,  is  doubted.  cers  to  compute  principal  and  inter- 
In  Hume  V.  Peploe,  8  East^  168,  est  on  bills  of  exchange^  instead  of 
Lord  Ellenborough,  C.  J.,  said :  **  In  sending  it  to  a  jury  to  make  the  same 
strictness,  a  plea  of  tender  is  applica-  computation,  yet  it  is  a  matter 
ble  only  to  cases  where  the  party  always  in  the  discretion  of  the  courts 
pleading  it  has  never  been  guilty  of  and  not  to  be  obtained  without 
any  breach  of  his  contract;  and  we  motion." 
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penalty  for  detention  of  the  money.  A  bank  was  by  statute 
subjected  to  additional  damages  at  the  rate  of  twenty-four  per 
cent,  per  annum  for  the  time  it  should  refuse  or  delay  pay- 
ment ;  and  demand  for  payment  of  a  targe  sum  of  its  bills  was 
made,  which  was  partially  complied  with ;  but  the  amount  re- 
quired, exceeding  the  specie  in  the  vaults  of  the  bank,  there 
was  a  deficiency  in  the  payment  which  was  tendered  after  suit 
brought,  on  the  day  after  the  demand,  and  an  additional  sum 
for  interest  and  costs.  This  tender  was  refused ;  after  which 
the  money  was  deposited  in  another  bank  subject  to  the  order 
of  the  creditor,  and  notice  thereof  given  to  such  creditor. 
Under  a  rule  of  the  trial  court  the  money  was  brought  into 
court  and  taken  by  the  plaintiffs.  The  court,  by  Parker,  C.  J., 
said :  ^  "  The  tender,  though  not  technically  good  as  a  defense, 

1  Sufifolk  Bank  v.  Worcester  Bank,  request  It  is  more  frequently  re- 
•6  Pick.  106.  The  learned  chief  jus-  covered  in  the  shape  of  damages  for 
tice  cites  the  practice  in  England  in  money  improperly  retained  by  the 
fiupport  of  the  exemption  of  the  debtor  contrary  to  the  request  of  the 
debtor  from  liability  to  pay  interest  creditor.  But  in  neither  of  these 
in  such  cases.  Referring  to  Dent  v.  ways  can  interest  run  after  an  ofifer 
Dunn,  8  Camp.  296,  he  says :  "  The  to  pay  the  principal  upon  a  reason- 
action  was  brought  by  Dent  against  able  condition,  which  the  party  to 
the  executrix  of  Dunn  on  two  receive  refuses,  or  is  not  in  -a  situ- 
promissory  notes  given  by  the  tes-  ation  to  fulfill.  And  a  verdict  was 
tator  in  his  life-tima  It  appeared  taken  for  the  principal  and  interest 
that  after  his  death  his  executrix  down  to  the  tender.  Here,  it  will 
had  given  her  agent  a  sum  sufficient  be  observed,  was  no  legal  tender, 
to  take  up  the  notes.  The  agent  The  ofifer  to  pay  was  after  the  notes 
ofifered  to  pay  the  principal  and  in-  had  become  due,  and  a  condition 
terest  on  having  the  notes  delivered  was  insisted  on,  which,  however  rea- 
up  to  him,  but  they  weve  mislaid,  sonable,  would  have  rendered  the 
and  so  the  money  was  not  paid.  The  ofifer  nugatory  as  a  tender ;  but  yet 
agent  failed  with  the  money  in  his  it  had  its  efifect,  because  the  money 
hands.  Afterwards  the  notes  were  was  not  unlawfully  detained,  but  it 
found  and  the  action  brought  These  was  the  negligence  of  the  plaintifif 
facts  were  relied  upon  in  defense  of  in  regard  to  the  notes  which  pre- 
the  action,  but  not  admitted  as  such,  vented  the  payment 
A  question  then  arose,  to  what  time  *'  So  in  the  case  before  us  there  was 
the  interest  should  be  made  up.  no  legal  tender  but  an  ofifer  to  pay 
Lord  Ellenborough  said  he  thought  the  money  on  the  same  day  that  the 
interest  ought  to  be  stopped  from  action  was  commenced,  together  with 
the  time  of  the  ofifer  to  pay.  Interest,  a  surplus  sufficient  to  cover  the  in- 
he  said,  is  a  compensation  agreed  to  terest  or  penalty  which  had  accrued* 
be  paid  for  the  use  of  money  for-  and  upon  the  refusal  to  receive,  the 
borne  by  the  lender  at  the  borrower*s  money  was  deposited  in  a  bank  for 
Vol.  1—52 
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is  a  legal  and  equitable  shield  against  the  just  but  severe  pen- 
alty for  neglecting  and  refusing  to  redeem  their  bills  from  the 
time  when  they  would  hare  redeemed  them  but  for  the  re- 

their  use  with   a  notice  that  they  money  brought  in  under  the   rule 

might  at  any  time  draw  it  out    The  was  sufficient;  which  having  been 

case  is  more  favorable  for  the  defend-  taken  out  by  the  plaintiffs,  judgment 

ants  than  the  one  cited,  and  it  differs  must  be  for  the  defendants  for  costs 

also  in  this,  that  there  was  no  con-  after  that  tima"    Gaff  v.  Rehoboth, 

tract  for  interest ;  so  that  it  could  be  2  Cush.  475.    See  Jeter  v.  Ldttlejohn, 

recovered  only  as  damages  for  im-  8  Murph.  186 ;  ComeU  v.  Green,  10  & 

proper  detention ;    whereas  in    the  &  R  14 ;  Hey  wood  v.  Hartshorn,  55 

case  cited  the  promissory  notes  them-  N.  H.  476. 

selves  were  without  doubt  upon  in-  In  Donohue  v.  Chase.  139  Mass. 
terest^  it  being  stated  that  the  offer  407,  the  rates  of  interest  stipulated 
by  the  agent  was  to  pay  the  princi-  for  in  mortgage  notes  varied  from 
pal  and  interest  There,  too,  the  seven  to  twelve  per  cent  The  mort- 
money  was  lost  so  that  the  payment  gagor  made  an  offer  to  pay  the  sum 
of  the  principal  itself  was  disputed,  due  which  was  refused  unless  corn- 
Here  the  principal  and  interest  due  pliance  was  made  with  an  illegal  de- 
at  the  time  of  the  offer  and  the  costs  mand  of  the  mortgagee.  The  court 
which  had  accrued  were  at  all  times  observe  that  the  debtor  did  all  that 
after  the  offer  at  the  disposal  of  the  was  necessary  to  be  done  before  re- 
plaintiffs  The  court  of  common  oeiving  the  creditor's  account  He 
pleas  in  England  have  adopted  the  was  in  fault,  and  it  would  be  inequi- 
same  just  principle,  and  applied  it  table  to  allow  him  to  avail  himself  of 
more  extensively  as  appears  by  the  his  own  wrongful  act  to  secure  the 
case  of  Zeevin  v.  Cowell,  2  Tauut  payment  of  an  excessive  rate  of  in- 
20a  The  case  was  that  after  the  ac-  terest  The  offer  to  pay  did  not 
tion  was  commenced,  and  before  the  amount  to  a  legal  tender,  but  the 
declaration  was  made  out,  the«defend-  court  reduced  the  subsequent  inter- 
ant  offered  to  pay  the  debt  and  costs  est  to  the  legal  rate, 
which  the  plaintiff  refused  to  take,  The  statute  of  3  and  4  W.  4,  c.  42. 
and  proceeded  to  make  out  his  decla-  §  21,  enacts :  **  That  it  shall  be  lawful 
ration.  The  motion  was  that  the  de-  for  the  defendant  in  all  personal  ac^ 
fendant  should  be  permitted  to  pay  tions  (with  certain  exceptions)  by 
into  court  the  debt  and  costs  up  to  leave  of  any  of  the  said  superior 
the  time  of  the  offer  to  pay ;  w]iich  courts  where  such  action  is  pending, 
was  allowed  and  the  plaintiff  was  or  a  judge  of  any  of  said  superior 
made  to  pay  the  costs  of  the  applica-  courts,  to  pay  into  court  a  sum  of 
tion  and  all  subsequent  costs.  And  money  by  way  of  compensation  or 
in  the  case  of  Roberts  v.  Lambert^  2  amends,  in  such  action  and  under 
Taunt  283,  the  same  order  was  made,  such  regulations  as  to  the  payment 
This  rule  is  exceedingly  just  as  it  goes  of  costs  and  the  form  of  pleading  as 
to  repress  the  spirit  of  litigation,  and  the  said  judges  or  such  eight  or 
punishes  the  party  for  his  vexatious  more  of  them  as  aforesaid  shall,  by 
proceedings  These  cases  fully  jus-  any  rule  or  orders  by  them  to  be 
tify  us  in  the  conclusion  we  have  from  time  to  time  made^  order  and 
come  to  in  the  present  case,  that  the  direct" 
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fusal  of  the  other  party  to  receive.  We  think,  too,  that  the 
plaintiffs  ought  not  to  recover  even  simple  interest  after  they 
might  have  received  their  money  and  refused,  under  the  cir- 
cumstances of  this  case.  The  bank  bills  or  notes  sued  were 
promises  to  pay  money  on  demand,  without  any  engagement 
to  pay  interest.  Interest  was  no  part  of  the  contract ;  but 
after  demand  and  non-payment  interest  would  be  recovered  in 
the  form  of  damages  for  detention.  This  claim  of  damages 
might  be  answered  before  a  jury  by  proving  that  it  was  the 
fault  of  the  plaintiffs  themselves  that  they  had  not  received 
their  debt,  and  that  the  money  had  been  placed  subject  to 
their  order  so  that  the  debtor  could  not  put  it  to  profitable 
use.  If  there  were  any  question  about  the  amount  due  the 
case  might  be  different ;  but  where  the  sum  is  certain,  and 
the  creditor  refuses  to  receive  the  debt,  which  is  not  by  the 
terms  of  the  contract  on  interest,  and  the  debtor  deprives 
himself  of  the  use  of  the  money,  putting  it  under  the  control 
of  the  creditor  without  any  condition,  we  can  see  no  [700] 
principle  of  law  or  justice  which  will  oblige  the  debtor  to 
pay  interest  subsequently."  It  has  also  been  held  in  [701] 
Kentucky  that  a  tender  after  the  day  fixed  for  payment  is 
not  good.^ 

^  Huston  V.  Noble,  4  J.  J.  Marsh,  the  defendant  can  maintain  this  plea, 

180.    See  Gould  v.  Banks,  8  'Wend,  although  he  will  not  thereby  bar  the 

562 ;  Day  t.  Lafferty,  4  Ark.  450.  debt  (for  tliat  would  be  inconsistent 

In  Dixon  v.  Clark,  6  C.  B.  365,  with  the  uncore  prist  and  profert  in 
Wilde,  C.  J.,  said :  "  In  actions  of  curiam\  yet  he  wiU  answer  the  ac- 
debt  and  asRumpsit,  the  principle  of  tion,  in  tlie  sense  that  he  will  recover 
the  plea  of  tender,  in  our  apprehen-  judgment  for  his  costs  of  defense 
sion,  is  that  the  defendant  has  been  against  the  plaintiff, —  in  which  re- 
always  ready  (toujours  prist)  to  per-  spect  the  plea  of  tender  is  essentially 
form  entirely  the  contract  on  which  different  from  that  of  payment  of 
the  action  is  founded ;  and  that  ho  money  into  court  And,  as  the  plea 
did  perform  it  as  far  as  he  was  able  is  thus  to  constitute  an  answer  to  the 
by  tendering  the  requisite  money ;  action,  it  must,  we  conceive,  be  de- 
the  plaintiff  himself  precluding  a  flcient  in  none  of  the  requisite  qual- 
complete  performance  by  refusing  to  ities  of  a  good  plea  in  bar.  With  re- 
receive  it  And  as,  in  ordinary  cases,  spect  to  the  averment  of  tot^jours 
the  debt  is  not  discharged  by  such  pristy  if  the  plaintiff  can  falsify  it 
tender  and  refusal,  the  plea  must  not  he  avoids  the  plea  altogether.  There- 
only  go  on  to  allege  that  the  defend-  fore,  if  he  can  show  that  an  entire 
ant  is  still  ready  {uncore  prist),  but  performance  of  the  contract  was  de- 
must  be  accompanied  by  a  pro/er^  in  manded  and  refused  at  any  time 
curiam  of  the  money  tendered.    If  when,  by  the  terms  of  it^  he  had  a 
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[703]    §  386.  Same  subject.  After  a  debt  has  become  due  aa . 

action  accrues  for  the  recovery  of  damages ;  the  whole  demand 
is  one  for  their  recovery  given  by  law  for  failure  to  perform 

right  to  make  Buch  a  demand,  he  wiU  day.  And  this  is  the  principle  of  the 
avoid  the  plea.  Hence,  if  a  demand  decisions  of  Hame  v.  Peploe,  8  East, 
of  the  whole  sum  originally  due  is  168,  and  Poole  v.  Tumbridge,  2  M.  & 
made  and  refused  a  subsequent  ten-  W.  22$,  It  is  also  obvious  that  the 
der  of  part  of  it  is  bad,  notwithstand-  defect  in  the  plea  in  this  respect  can- 
ing that,  by  part  payment^  or  other  not  be  remedied  by  resorting  to  the 
means,  the  debt  may  have  been  re-  previous  averment  of  toujours  prist 
duced,  in  the  interim,  to  the  sum  ten-  Consequently,  a  plea  by  the  acceptor 
dered.  And  this  is  the  principle  of  of  a  bill  or  the  maker  of  a  note  of  a 
the  decision  of  Cotton  v.  Godwin,  7  tender  post  diem  is  bad,  notwith- 
M.  &  W.  147.  If,  however,  the  de-  standing  the  tender  is  of  the  amount 
mand  were  of  a  larger  sum  than  that  of  the  bill  or  note,  with  interest  from 
originally  due  under  the  contract,  a  the  day  it  became  due  up  to  the  day 
refusal  to  pay  it  would  not  falsify  of  the  tender,  and  notwithstanding 
the  toujoura  pristt  even  though  the  the  plea  alleges  that  the  defendant 
amount  demanded  were  made  up  of  was  always  ready  to  pay,  not  only 
the  sum  due  under  the  contracti  and  from  the  time  of  the  tender  (as  the 
some  other  debt  due  from  the  de-  plea  was  in  Hume  v.  Peploe),  but 
fendant  to  the  plaintiff.  And  this  is  also  from  the  time  when  the  bill  or 
the  principle  of  the  decisions  of  Bran-  note  became  payable.  On  the  same 
don  V.  Newington,  8  Q.  R  915,  and  reasoning  it  appears  to  us  that  this 
Hesketh  v.  Fawcett,  11  M.  &  W.  856,  branch  of  the  plea  can  only  be  satis- 
which  appear  to  overrule  Tyler  v.  fied  by  alleging  a  tender  of  the  whole 
Bland,  9  M.  &  W.  888.  sum  due  under  the  contract,  for  that 
"  This  principle,  however,  we  think,  a  tender  of  a  part  of  it  only  is  no 
is  only  applicable  where  the  larger  averment  that  the  defendant  per- 
sum  is  demanded  generally t  and  can  formed  the  whole  contract  as  far  as 
hardly  be  enforced  where  it  is  ex-  the  plaintiff  would  allow.  If  it  be 
plained  to  the  defendant  at  the  time  said  that  the  plea  of  tender  is,  in  ef- 
how  the  amount  demanded  is  made  feet,  only  in  preclusion  of  damages 
up ;  for,  in  such  case,  the  transac-  subsequent  to  the  tender,  and  that  it 
tion  appears  to  be  nothing  less  than  would  be  unjust  to  give  the  plaintiff 
a  simultaneous  demand  of  the  sev-  those  damages  which  have  been  in- 
eral  debts  so  as  to  falsify  the  aver-  curred  merely  in  consequence  of  his 
ment  of  toiijours  prist  as  to  each,  refusal  to  receive  the  money  ten- 
But,  besides  the  averment  of  readi-  dered,  the  answer  is  that  the  same 
7ies8  to  perform,  the  plea  must  aver  argument  might  be  applied  to  the  in- 
an  actual  performance  of  the  entire  stance  of  the  tender  post  diem  of 
contract  on  the  part  of  the  defend-  the  amount  of  a  biU  or  note  with  the 
ant  as  far  as  the  plaintiff  would  interest  then  due ;  but  that,  in  each 
allow.  And  it  is  plain  that  where,  case,  the  defendant  is  unable  to  al- 
by  the  terms  of  it»  the  money  is  to  lege  that  he  has  performed  the  terms 
be  paid  on  a  future  day  certain,  this  of  his  contract  as  far  as  the  plaintiff 
branch  of  the  plea  can  only  be  satis-  would  allow  him,  and  is,  therefore, 
fied  by  alleging  a  tender  on  the  very  disabled  from  pleadimg  a  tender." 
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the  contract.  A  tender  then  is  not  an  oflfer  of  strict  [703] 
performance,  but  of  damages ;  a  tender  of  the  full  amount  to 
which  the  creditor  is  entitled,  if  received,  is  accord  and  satis- 
faction ;  but  since  the  damages  are  certain  in  amount,  consist- 
ing of  the  debt  and  interest,  the  general  American  doctrine  is 
that  a  tender  may  be  made  after  the  debt  is  due,  and  may  be 
pleaded  as  such.  To  be  sufficient,  however,  it  must  include 
the  interest  up  to  the  date  it  is  made.^  In  cases  of  promises  to 
pay  in  chattels  or  in  paper  money  of  fluctuating  value  a  tender 
in  kind  of  the  thing  stipulated  to  be  paid,  to  be  effectual,  can 
only  be  made  on  the  day  appointed  for  payment.'  It  is  only 
upon  debts  due  that  a  tender  will  stop  interest;  a  tender  to 
pay  a  debt  bearing  interest  before  it  is  due  will  not  have  that 
effect.'  The  creditor  has  a  right  to  keep  his  money  at  interest 
according  to  the  contract.*  In  a  Wisconsin  case  the  question 
arose  whether  a  tender  can  be  made  before  an  interest-bearing  ' 
debt  becomes  due  by  tendering  interest  also  to  the  maturity 
of  the  debt.  The  court  remarked  that  the  question  was  some- 
what novel  in  its  character,  and  upon  which  authorities  are  not 
numerous,  owing  doubtless  to  the  rarity  of  the  occurrence  as 
matter  of  fact.  It  is  seldom,  at  least  in  modern  times,  that 
the  debtor  offers  to  pay  before  the  debt  is  due,  including  inter- 
est up  to  the  time  it  is  due ;  still  more  seldom,  such  offer  being 
made,  that  the  creditor  refuses  it.  The  two  Massachusetts 
cases  seem  to  rest  the  decision  upon  the  right  of  the  creditor 
to  keep  his  money  at  interest  according  to  the  contract.  But 
where  the  debtor  tenders  the  whole  amount  of  the  interest 
which  could  accrue  up  to  the  time  of  payment  fixed  by  the 
contract,  this  reason  would  seem  to  fail.  But  can  it  not  be 
said  that  the  creditor  may  have  an  interest  in  keeping  his 
money  invested  upon  security,  rather  than  to  have  it  in  his 
own  hands?  Can  it  not  be  said  that  he  may  insist  on  it,  even 
arbitrarily  or  obstinately,  and  without  advantage  to  [704] 

« 

1  Tracy  v.    Strong,  8  Cona    659;  *Powe  v.  Powe,  42  Ala.  118;  Toul- 

Stadwell  v.  Cooke,  88  id.  549 ;  Ash-  min  v.  Sager,  id.  127. 

bum  V.  Poulter,  85  id.  553;  Patter-  'Ellis  v.   Craig,  7  Johns.  Ch.  7; 

son  V.  Sharp,  41  CaL  188 ;  Haman  v.  MitcheU  v.  Cook,  29  Barb.  24a 

Dimmick,  14  Ind.  105 ;  Livingston  v.  <  Id. ;  Saunders  v.  Frost,  5  Pick. 

Harrison,  2  K  D.  Smith,  197;  Ru-  259,    266;    Eangman   ▼..Pierce,    17 

dulph  V.  Wagner,  86  Ala.  698.    See  2  Mas&  247. 
Pars,  on  Cont  642,  note  e. 
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himself,  so  long  as  the  contract  provides  for?  It  would  seem 
so,  unless  the  rule  of  the  civil  law  is  to  prevaU,  which  was 
that  the  day  of  payment  was  fixed  for  the  convenience  of  the 
debtor  only ;  that  he  might  not  be  compelled  to  pay  before 
that  time,  leaving  him  at  liberty,  however,  to  do  so  if  he 
cbose.^  A  tender  should  be  made  before  suit  brought,  though 
it  may  be  made  after  the  creditor  has  directed  it  to  be  brought,^ 
and  even  taken  the  initiatory  steps.'  But  under  a  rule  of  court 
the  defendant  may  pay  into  court  the  amount  he  acknowledges 
to  be  due.* 

The  law  of  tender  has  been  more  or  less  regulated  by  stat- 
ute in  nearly  all  the  states,  and  a  tender  is  generally  allowed 
after  suit  commenced ;  but  when  so  made,  the  costs  that  havo 
accrued  up  to  that  time  must  also  be  tendered.'  The  tender 
may  be  made  generally  for  the  debt,  interest  and  costs ;  and 
will  be  sufficient  if  the  amount  is  large  enough ;  but  a  tender 
for  the  debt,  not  mentioning  costs,  will  not  be  good,  though 
the  plaintiff  recover  no  more  than  is  paid  into  court ;  for  ten- 
ders are  strieti  Jurist  If  at  the  time  of  the  tender  the  debtor 
has  no  knowledge  of  the  commencement  of  a  suit,  and  the 
creditor  does  not  inform  him  thereof,  nor  make  any  claim  of 
costs,  but  refuses  to  accept  the  amount  tendered  solely  on  ac- 
count of  its  insufficiency  to  pay  the  dehty  it  may  be  regarded 
as  a  waiver  of  all  claims  for  costs.^  After  judgment  the  only 
way  to  make  a  tender  effectual  is  to  bring  the  money  into 
court,  and  move  for  and  obtain  a  rule  to  enter  satisfaction 
upon  the  record.^  But  where  a  defendant,  on  being  taken  on 
execution  under  a  ca.  «a.,  tendered  the  debt  and  costs  to  the 
plaintiff's  attorney,  and  required  him  to  sign  his  discharge, 
[706]  which  such  attorney  refused  to  do  until  the  debtor  raid 

1  Moore  v.  Cord,  14  Wia.  2ia    See  *  Murray  v.  Windley,  7  Ired  201. 

McHard   v.    Whetcroft,    8   Har.  &  » Freeman   v.    Fleming,    5    Iowa. 

McH.  85 ;  2  Par.  on  Cont  642 ;  TiUon  460 ;  Emerson  v.  White,  10  Gray,  851. 

V.  Britton,  9  N.  J.  L.  120.               *  «Shotwell  v.  Denman,  Coxe   (N. 

s  Hubbard  v.  Chenango   Bank,  8  J.  L.X  174 ;  State  Bank  v.  Holcomb, 

Cow.  88;    Fishbume  ▼.  Sanders,   1  7  N.  J.    L.    19a    See   Gammon  v. 

N.  &  McC.  242 ;  Winningham  v.  Red-  Stone,  1  Ves.  Sr.  889. 

ding,  6  Jones*  L.  125.  ?  Haskell  v.  Brewer,  11  Me.  268 ; 

» Knight  V.  Beach,  7  Abb.  (N.  &)  Hull  v.  Peters  7  Barb.  881. 

241 ;  Retan  v.  Diew,  19  Wend.  804 ;  >  Jackson  v.  Law,  5  Cow.  248L 
Bennett  v.  Bayes,  5  H.  &  N.  891. 
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an  independent  collateral  demand  for  costs,  it  was  held  that 
the  plaintiff  and  his  attorney  were  liable  to  an  action  on  the 
oase  for  sach  refusal.^ 

Section  lO, 

PLEADINO. 

§  387.  How  Interest  claimed  In  pleading.  It  is  a  rule  of 
pleading  that  those  damages  which  are  implied  by  law,  or 
necessarily  result  from  the  facts  stated  as  the  cause  of  action, 
need  not  be  specially  declared  for.^  Under  this  rule,  interest 
at  the  legal  rate,  which  may  be  claimed  as  damages  for  non- 
payment of  money  when  due,  may  be  recovered  without  being 
specially  claimed  in  pleading.'    If  the  action  is  brought  upon 

iCrozerv.  PiUinp;,  6  D.  &  R  129.  the  assignment  of  breaches.  The 
> Seech.  10.  uniform  and  settled  practice  is  to 
s  Ansley  v.  Jordan,  61  Ga.  482 ;  declare  for  the  debt  alone,  and  inter- 
Tucker  V.  Page,  69  III  179 ;  McCon-  est  is  recovered  as  damages  for  its 
nell  y.  Thomas,  3  IlL  818 ;  Washing-  detention.  Upon  the  failure  to  pay 
ton  V.  Planters*  Bank,  1  How.  (Miss.),  money  at  the  time  it  is  due  the 
230.  But  when  interest  is  included  creditor  is  justly  and  legaUy  entitled 
in  the  agreement  it  is  part  of  the  to  be  remunerated  by  the  debtor  for 
•debt  agreed  to  be  paid,  and  the  in-  the  damages  he  has  sustained  by  the 
terest  promise  and  its  breach  must  fault  of  the  debtor.  The  law  has  de- 
be  alleged.  clared  the  amount  of  these  damages, 
In  Chinn  v.  Hamilton,  Hemp.  C.  and  fixed  them  at  the  rate  of  six  per 
C.  438^  debt  was  brought  on  a  prom-  cent,  per  annum,  and  allowed  the 
issory  note  for  |8,919.53,  to  be  paid  parties  to  the  contract  to  vary  this 
one  day  after  date,  with  interest  at  rate ;  so  that  in  no  case  shall  it  ex- 
ten  per  cent  from  date  until  final .  ceed  the  rate  of  ten  per  cent  per 
payment  In  the  declaration  the  annum  upon  the  amount  loaned  or 
plaintiff  demanded  the  sum  of  withheld.  In  lieu  of  the  damages 
^3,919.58,  and  assigned  as  a  breach  that  the  creditor  would  be  entitled 
the  non-payment  of  that  sum,  made  to  recover  for  the  unjust  detention  of 
no  averment  in  relation  to  the  inter-  the  debt  the  law  has  given  interest ; 
est,  and  concluded  the  breach  in  and  although  the  law  denominates 
these  words :  "  to  the  damage  of  the  it  interest,  it  is  in  fact  the  damages 
plaintiif,  $2,000."  And  the  court  which  the  creditor  has  sustained.  He 
say:  "In  actions  upon  obligations,  is  therefore  always  allowed  to  re- 
or  promissory  notes  for  the  payment  cover  the  interest  due  at  the  rendl- 
of  money,  containing  no  stipulation  tion  of  the  judgment  as  damages 
in  regard  to  interest^  it  has  not  been  for  the  detention  of  the  debt  But 
deemed  necessary  to  demand  in  the  in  cases  where  the  parties  stipulate 
declaration  the  interest  that  may  be  in  the  contract  for  the  payment  of 
due,  nor  to  negative  its  payment  in  interest  before  tlie  debt  falls  due,  the 
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[706]  an  express  promise  to  pay  money,  and  the  contract  set 

out  includes  a  promise  to  pay  interest  at  a  given  rate  which 
it  is  lawful  to  stipulate  for  until  the  debt  is  paid,  a  general 
breach  with  an  ad  damnum  large  enough  to  cover  the  princi- 

interest  cannot  be  regarded  in  the  fectiva    Can   the   plaintiff   in  this 

light  of  damages,  but  constitutes  a  case  recover  interest  after  the  debt 

part  of  the  contract  itself.    The  in-  becomes  due ;  and  if  he  can,  at  what 

terest  in  this  case  accrues  by  the  stip-  rate?    He  is  entitled  to  recover  in- 

ulations  of  the  contract^  and  not  as  terest  as  damages  for  the  detention 

a  legal  consequence  of  a  breach.    It  of  the  money  after  it  became  due, 

cannot  be  in  the  nature  of  damages,  and  where  the  contract  is  silent  the 

for  it  (irises  before  any  infraction  of  law  fixes  the  rate  at  six  per  cent  per 

the  contract  or  failure  to  perform  it  annum ;  but  when  the  contract  fixes 

*    .    .    The  promise  to  pay  the  debt,  the  rate  of  interest  at  ten  per  cent, 

and  the  promise  to  pay  interest  from  the  law  declares  that  to  be  the  rate* 

the  date  of  the  contract,  are  two  In  this  case  the  contract  is  set  out  in 

separate,  distinct  promises  or  under-  the  declaration,  and  fixes  the  rate  of 

takings ;    one    may    be    performed  interest  at  ten  per  cent  per  annum  ; 

without  performing  the  other.    In  consequently  the  plaintiff  is  entitled 

declaring  upon  a  covenant  or  a  parol  to  recover  interest  at  the  rate  of  ten 

contract  in  writing  containing  vari-  per  cent  per  annum.    The  fact  that 

ous  undertakings,  the   plaintiff  has  the  parties  have  agreed  upon  the  rate 

his   election    to    complain   of    the  of  interest  does  not  change  the  nature^ 

breach  of  one  or  of  all  of  the  cove-  of  interest  after  the  debt  becomes 

nants  or  promises.    If  he  complains  due ;  but  it  is  still  justly  regarded  in 

of  the  breach  or  the  non-perf orm-  the  nature  of  damages  for  the  failure 

ance  of  one  only  of  the  covenants  or  to  pay  at  the  time  stipulated  by  tiie 

promises,  he  thereby  admits  that  the  partiea" 

others  have  been  performed.    The  But  in  De  Groot  v.  Darby,  7  Rich, 

intendment   is   to   be   made    most  L.    120,    Whitner,   J.,   said:     ''The 

strongly  against  the  pleader,  and  as  plaintiff  claims  interest  in  this  case, 

he  complains  of  the  breach  of  only  The  action  was  for  goods  sold  and 

one  of  the  covenants  or  obligations,  delivered.    The  declaration  contained 

the  presumption  arises  that  the  others  no  count  for  interest  and  although 

have    been    performed.     It  at    all  it  did  contain  the  usual  count  for 

events,  waives  any  right  of  action  money  had  and  received,  the  bill  of 

upon  them ;  for,  having  sued  upon  particulars,  we  are  informed  in  the 

the    contract   once,    he   is   forever  course  of  the   argument,    was   for 

barred  from  suing  again.    It  will  not  goods  alone,  and  without  any  item 

be  allowed  to  split  up  the  various  for  interest    It  cannot  be  said,  in 

covenants  or  promises  contained  in  the  ordinary  transaction  of  the  sale 

one  contract  and  sue  upon  each  of  of  goods,  that  interest  is  an  incident 

them  —  he  can   have    but  one   re-  of  the  contract  itself.    The  first  in- 

oovery  upon    one   contract    which  quiry  is  whether  there  was  a  special 

then  becomes  merged  in  the  judg-  agreement  to  pay  interest  eo  wymirw:, 

mentof  the  court  or  to  do  something  towards  the  pay- 

"  If  the  foregoing  remarks  are  well  ment   of   an   admitted  sum.    That 

founded  the  declaration  is  not  de-  would  imply  a  promise;  for  in  no> 
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pal  and  interest  will  entitle  the  plaintiff  to  recover  interest  to 
the  date  of  the  judgment  at  the  contract  rate.^  It  has  [707] 
been  held  in  Alabama,  however,  that,  in  general,  a  court  of 
equity  will  not  decree  interest  on  a  balance  unless  it  is  spe- 

just  sense  can  it  be  maintained  that  ered,  before  the  account  was  due,  or 
the  interest  constitutes  a  part  of  the  put  upon  interest  by  demand  or  un- 
price  of  the  goods.  I  do  not  under-  reasonable  delay.  But  if  it  is  deemed 
stand  this  principle  to  be  drawn  into  necessary  to  specifically  claim  inter- 
controversy.  Cases  in  our  own  state  est  on  an  account  after  it  is  due,  and 
are  numerous  in  reference  to  such  after  interest  would  accrue  by  reason 
contracts  as  carry  interest  with  them,  of  default  in  payment,  then  it  would 
Harp.  83;  1  Hill,  398 ;  8  McCord,  505 ;  seem  to  be  in  conflict  with  the  prin- 
2  Bailey,  894  The  mere  statement  ciple  universally  recognized  •  that 
of  such  a  proposition,  it  would  seem,  those  damages  which  are  implied  by 
discloses  the  necessity  of  its  appear-  law  need  not  be  specially  claimed, 
ance  in  pleading  in  some  form.  The  The  true  distinction  is  pointed  out 
very  object  of  all  pleading  is  to  in  Adams  v.  Palmer,  80  Pa.  St  846, 
advertise  the  party  sought  to  be  where  it  was  held  that  where  a 
charged  of  the  matter  or  thing  usage  of  trade  has  fixed  a  period  at 
claimed.  Hence  the  necessity  of  a  which  book-accounts  bear  interest, 
declaration ;  and  when,  according  to  this  becomes  a  law  of  the  contract, 
our  forms  and  the  nature  of  the  de-  and  it  is  not  necessary  to  demand  it 
mand,  it  might  otherwise  be  too  gen-  in  the  copy  of  the  claim  filed.  Hum- 
eral, hence  the  propriety  of  a  bill  of  mel  v.  Brown,  24  Pa,  St  810 ;  Watt 
particulara  The  law  abhors  surprise  v.  Hoch,  25  id.  411.  If  a  bargain, 
and  undue  advantage,  aind  therefore  however,  exists  for  interest  at  an 
requires  all  reasonable  certainty.  In  earlier  period  than  the  usage  would 
this  particular  case  the  party  would  allow,  or  if  a  special  contract  be 
be  wholly  at  sea  if  he  may  be  made  relied  on  as  giving  it,  then  it  must  be 
liable  for  that  which  is  outside  of  set  forth  in  or  added  to  the  copy  of 
the  contract  set  forth,  which  in  no  the  claim ;  otherwise  the  plaintiff 
way  springs  from  it  as  an  incident^  cannot  include  it  in  his  judgment 
which,  though  susceptible  of  allega-  ^  Chinn  v.  Hamilton,  Hemp.  G.  0. 
tion,  is  neither  set  out  by  special  488 ;  McConnell  v.  Thomas,  3  III.  818. 
count  nor  notified  in  the  bill  of  par-  In  this  case  suit  was  upon  a  note 
ticulara  Such  a  rule  would  be  ob-  payable  in  a  year,  with  interest  at 
noxious  to  the  double  implication  of  the  rate  of  thirty  per  cent  per  an- 
surprising  the  defendant  and  of  giv-  num  from  date  until  paid.  Breach 
ing  to  the  plaintiff  what  he  has  not  assigned :  "yet  the  debt  remains  un- 
asked for.  On  the  contrary,  that  is  paid ;  wherefore  the  plaintiff  prays 
but  a  reasonable  rule  which  requires  judgment  for  his  debt  and  damages 
such  an  advertisement  at  least  as  for  the  detention  of  the  same,"  A 
may  enable  the  parties  to  prepare  to  verdict  was  given  for  debt  and  in- 
meet  proof  by  proof,  that  the  truth  terest,  and  it  was  held  right  The 
may  be  known."  '*debt"  in  that  case  included  the 
This  decision  is  not  adverse  to  that  principal  and  interest  to  the  time  of 
in  the  preceding  case,  if  interest  by  the  action, 
agreement  was  sought  to  be  recov-  In    Nunnelle    v.    Morton,    Cooke 
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[708]  cially  asked  for  in  the  bill ;  but  this  rule  only  applies  to 
interest  due  at  the  filing  of  the  bill.  When  interest  accrues 
subsequently  it  is  the  practice  of  the  court,  upon  further  di- 
rections, to  order  that  it  be  computed  although  there  is  no 
prayer  to  that  effect.* 

But  as  interest  before  the  maturity  of  the  principal  is  the 
creature  of  contract,  no  case  can  be  made  for  the  recovery  of 
such  interest  without  alleging  the  contract  and  a  breach  of 
it.^  A  demand  for  principal  and  interest  on  a  covenant  to 
pay  a  specific  sum  with  interest  is  divisible.' 

Under  the  code,  an  office  judgment  in  case  of  a  failure  to 
answer  is  authorized  to  be  taken  for  the  amount  specified  in 
•  the  summons ;  if  an  answer  is  filed  judgment  may  be  rendered 
for  the  principal,  and  interest  added  thereto,  though  the  com- 
plaint only  prays  for  judgment  for  the  principal.*  Interest 
may  be  allowed  from  the  time  action  was  begun  in  a  default 
judgment,  although  the  damages  were  unliquidated  and  there 
was  no  specific  prayer  therefor  in  the  complaint.*  If  the  right 
to  interest  depends  upon  a  demand,  the  time  of  making  it 
must  be  alleged,  or  interest  will  be  computed  only  from  the 
commencement  of  the  action.® 

(TeDD.),  21,  an  action  of  debt  on  a  sum  with  interest  and  costB,  judg- 

judgment  in  which  interest  was  spe-  ment  cannot  be  recovered  on  the  in- 

cifically  asked  for,  it  was  at  first  a  terest  due  on  the  judgment  sued  upon 

question  whether  the  claim  of  inter-  anterior  to  the  time  suit  was  begun, 

est  did  not  render  the  demand  uncer-  Haven  v.  Baldwin,  5  Iowa,  40a 

tain.    But,  with  some  hesitation,  the  ^  Chinn  v.  Hamilton,  Hemp.  C  C. 

court  held  that  the  amount  of  tlie  438^  quoted  from  supra;  McConneU 

judgment  could l)e  claimed  as  a  debt,  v.  Thomas,  3  IlL  3ia 

and  the  interest  from  its  rendition  as  ^^McClure  v.  Cole,  6  Blackf.  390; 

damages.  Yerney  v.  Iddings,  3  Chitty,  234. 

1  Godwin  v.  McGehee,  19  Ala.  46a  ^Cassacia  v.  Phoenix  In&  Ckx,  28 

See   MiUs  v.  Heeney,  35   DL    173 ;  CaL  628 ;  Corcoran  v.  DoU,  82  Cal.  82. 

Carter  v.  Lewis,  29  IlL  500 ;  Prescott  *  Whereatt  v.  Ellis,  68  Wia  61. 

V.  Maxwell,  48  id.  82;    Heiman  v.  *Hall  v.  Farmers' &  Citizens' Bank, 

8chroeder,  74  id.  15a  55  Iowa,  612. 

Under  a  demand  for  a  specified 
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Section  1L 
nrrERBST  dubino  pbooeedikos  to  oollbot  a  debt. 

§  388.  Interest  on  verdict  before  Judgment.  When  the 
cause  of  action  is  such  as  to  carry  interest,  and  judgment  is 
delayed  after  verdict  by  the  act  of  the  defendant,  by  an  un- 
successful motion  for  new  trial  or  writ  of  error,  in  New  York 
the  plaintiff  was  held  entitled  to  interest  on  the  entire  amount 
of  the  verdict  for  the  time  of  the  delay,  to  be  taxed  as  [709] 
part  of  the  general  costs  in  the  cause.^  Interest  is  so  allowed 
in  cases  where  the  contract  sued  on  carries  it,*  but  onlv  for 
the  period  during  which  the  plaintiff  has  been  delayed  in  ob- 
taining judgment  by  the  act  of  the  defendant.'  In  other  juris- 
dictions interest  during  this  interval  has  been  computed  and 
added  to  the  judgment.* 

If  the  demand  sued  for  is  of  such  a  nature  that  it  carries  in- 
terest before  verdict  the  plaintiff's  right  thereto  between  ver- 
dict and  judgment  for  him,  when  there  is  delay  by  the  act 
of  the  defendant,  rests  upon  sound  principles.    The  fact  that 

1  Lord  V.  Mayor,  8  Hill,  426 ;  Peo-    rendered.    Oibson  v.  Cincinnati  En- 
pie  V.  Gaines,  1  Johns.  848 ;  Vreden-    quirer,  supra, 

bergh  v.  Hallett,  1  John&  Cas.  27;  In  Irvin  v.  Hazleton,  87  Pa.  St  465, 
Henning  v.  Van  Tyne,  19  Wend.  101 ;  a  verdict  was  taken  in  1858 ;  no  fur- 
Williams  T.  Smith,  2  Cai.  258 ;  Dull  ther  proceeding  was  had  until  1860, 
V.  Ketchum,  2  Denio,  188;  Bissell  v.  when  judgment  was  entered  for  the 
Hopkins,  4  Cow.  58.  amount  of  the  verdict,  with  interest 

2  Vredenbergh  v.  Hallett,  suprcu  from  its  date.    The  allowance  of  in- 
<  Bull  V.  Ketchum,  2  Denio,  188 ;  terest  was  held,  on  error  brought^  to 

Vail  V.  Nickerson,  6  Mass.  26L    See  be  proper.  Strong,  J.,  said :  "  It  was, 

Buckman  v.  Davis,  28  Pa.  St  211.  in  substance,  an  exercise  of  the  or- 

*  Interest  may  be  computed  from  dinary  and  well  recognized  power  of 

the  day  the  verdict  was  rendered,  entering  a  judgment  nunc  pro  tunc; 

whether  the  action  be  tort  or  con-  and  if  they  had  the  power,  we  must 

tract  Gibson  v.  Cincinnati  Enquirer,  presume,  in  the  absence  of  reasons 

2  Flip.  88;  Sproat*s  Ex*r  v.  Cutler,  to  the  contrary,  that  it  was  rightfully 

Wright  (Ohio),  157 ;  Winthrop  V.  Cur-  exerted."     Referring   to   Kelsey  v. 

tia,  4  Me.  297 ;  Johnston  v.  Atlantic,  Murphy,  80  Pa.  St  840,  he  said  the 

etc.  R  Ca,  48  JT.  H.  410 ;  Weed  v.  learned  judge  in  that  case  **  denied 

Weed,  25  Conn.  494 ;  Renther  v.  State,  that  interest  was  a  necessary  incident 

8  Ind.  86;  Carson  v.  Germania  Ins.  to  a  verdict"    The  case  called  for 

Ca,  62  Iowa,  488.    But  not  from  the  nothing   more,  and   nothing   more 

first  day  of  the  term  in  which  it  was  ought  to  be  considered  as  decided 

by  it 
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he  disputes  his  liability,  or  the  amount  of  it,  does  not  suspend 
interest  before  verdict ;  nor  should  the  pendency  of  a  defend- 
ant's motion  for  a  new  trial,  or  in  arrest  of  judgment  on  un- 
tenable grounds,  suspend  it  between  verdict  and  judgment.^ 

^Swails  ▼.  Cissua,  61  Iowa,  693;  anything,  even  if  disposed  to  abandon 

Dowell  T.  Griswold,  5  Sawyer,  28.  the  contest    It  is  emphatically,  and 

The  reasoning  in  Kelsey  v.  Murphy,  in  truth,  the  *  law's  delay.*    It  is  an 

which  seems  to  be  disapproved  in  the  incident,  inseparable  from  the  civil 

later  case  of  Irvin  v.  Hazleton,  supra,  machinery  that  the  law  puts  in  oper- 

is  plausible ;  but  interest,  in  general,  ation  to  ascertain  the  truth  between 

is  not  refused  upon  such  grounds,  man  and  man,  and  until  the  process 

Thompson,   J.,  says:  "Interest  has  is  gone  through  with  it  presumes 

been  defined  '  to  be  a  compensation  that  errors  may  exist,  and  hence  not 

for  delay  of  payment  by  the  debtor,'  only  indulges  such  delays,  occasion- 

and   is   said   to   be    impliedly  due  ally,  but  sometimes  brings  out  of 

*  whenever  a  liquidated  sum  of  them  the  finest  achievements  of  its 
money  is  unjustly  withheld.'  10  missioa**  See  Hoopes  v.  Brinton,  8 
Wheat  440.    And  again  —  but  rather  Watts,  78. 

by  way  of  aAiplification  —it  is  said  In  Johnson  v.  Atlantic,  etc.  R.,  48 

*  to  be  a  legal  and  uniform  rate  of  N.  H.  410,  it  was  held  that  intei-est 
damages  allowed  in  the  absence  of  between  verdict  and  judgment  upon 
any  express  contract  when  payment  the  amount  of  the  verdict  should  be 
is  withheld  after  it  has  become  the  added  in  rendering  judgment  Sucb 
duty  of  the  debtor  to  discharge  the  a  motion  was  made  and  denied  by 
debt'  From  these  definitions,  differ-  the  trial  court  BeUows,  J.,  said; 
ing  but  little  in  essentials,  two  things  "  Upon  the  facts  reported  we  are  of 
must  necessarily  pre-exist  to  raise  opinion  that  the  allowance  of  inter- 
this  duty  on  the  part  of  the  debtor ;  est  upon  the  amount  of  the  verdict 
namely,  the  ascertainment  of  the  would  have  accorded  with  the  gen- 
amount  to  be  paid,  and  its  maturity,  eral  course  of  practice  in  this  state» 
If  these  essentials  are  wanting,  the  and  is  sustained  both  by  principle 
debt,  although  existing,  cannot  be  and  authority.  Up  to  the  time  of 
said  to  be  due  and  withheld,  and  the  the  decision  of  Robinson  v.  Bland,  2 
duty  to  pay  has  not  become  impera-  Burr.  1085,  the  general  principle  ap- 
tive  upon  the  debtor.  Unliquidated  pears  to  have  been  the  other  way  in 
demands,  past  due,  will,  if  otiierwise  England,  and  even  to  allow  no  inter- 
entitied,  bear  interest,  upon  the  est  after  the  commencement  of  the 
maxim  of  id  certurriy  etc.  They  can  action.  Bnt  the  question  was  much 
be  rendered  certain.  But  while  the  discussed  in  that  case  by  Lord  Mans- 
question  of  indebtedness,  under  all  field,  and  the  allowance  of  such  in- 
the  ascertained  facts  in  the  case,  is  terest  in  general  put  upon  very  solid 
in  abeyance,  as  is  the  case  on  a  mo-  ground ;  holding  that '  nothing  can 
tion  for  a  new  trial,  the  contract  of  be  more  agreeable  to  justice  than 
the  debtor  is  suspended.  The  case  is  that  the  interest  should  be  carried 
gremio  legis,  and  is  presumed  to  be  down  quite  to  the  actual  payment ; 
held  under  consideration  by  the  min-  but  as  that  cannot  be,  it  shoidd  be 
isters  of  the  law.  The  debtor  can  carried  on  as  far  as  the  time  when 
neither  pay  nor  tender  so  as  to  avail  the   demand    is    completely    liqui- 
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As  interest,  regulated  by  law  or  the  agreement  of  the  [710] 
parties,  is  a  definite  measure  of  damages  not  requiring  testi- 
mony to  prove  or  a  jury  to  decide,  there  is  no  difficulty  in  the 
matter  of  practice  in  allowing  it  to  run  until  judgment.    The 

dated ; '  and  he  says  be  '  don^t  know  judgment  is  rendered ;  and  it  will  also 

of  any  court  in  any  country  which  be  observed  that  this  law  carries  out 

does  not  carry  interest  down  to  the  the  suggestion   of  Lord  Mansfield, 

time  of  the  last  act  by  which  the  that  justice  requires    that   interest 

sum  is  liquidated.'    The  recovery  in  should  be  carried  down  to  the  time  of 

this   case   was   for   money  loaned,  payment    The  verdict  of  the  jury, 

which  was  found  by  a  special  ver-  if  judgment  is   rendered    upon    it, 

'diet  to  be  £300,  and  to  that  interest  must  be   regarded  as  showing  the 

was  added  by  the  court  to  the  rendi-  amount  justly  due  at  the  time  it  is 

tion  of  the  judgment ;  and  there  are  rendered,  and,  in  most  cases,  whether 

remarks  which  seem  to  point  to  a  ex  contractu  or  ex  delictOt  interest, 

distinction,  in  this  respect,  between  eo  nomine^  is  included  in  the  verdict, 

actions  of  assumpsit  and  actions  of  at  least  from  the  commencement  of 

trespass  and  the  like;  but  the  general  the  suit;  and  in  the  other  cases  it 

course  of  the  reasoning  applies  to  may  reasonably  be  supposed  that  it 

both  kinds  of  actions.    The  decision  is  in  some  form  taken  into  account 

accords  also  with  the  course  of  prac-  No  solid  reason,  we  think,  can  be 

tice  of  courts  of  equity,  where  inter-  given  for  withholding  the  interest 

est»  after  the  master's  report,  is  usu-  between  the  finding  of  the  jury  and 

ally  added  in  making  up  the  decree;  the  rendering  of  judgment,  as  it  is 

2   Dan.    Ch.    Pr.    1442,  and  notes ;  quite  clear  that,  under  our  law  and 

Brown  v.  Barkham,  1  P.  Wms.  652,  practice,  interest  should  be  allowed 

and  Perkyns  v.  Baynton,  1  Bra  Ch.  at  all  other  times   from  the  com- 

574.    The  general  doctrine  of  these  mencement  of  the  suit  at  least  until 

cases  is  recognized  in  Vredenbergh  payment    and    satisfaction   of   the 

V.  HaUett,  1  Johns.  Ca&  27 ;  People  v.  jugment 

Gaine,  1  Johns.  848 ;  WiUiams  v.  "  In  Bull  v.  Ketchum,  2  Denio,  188. 
Smith,  2  Cal  258 ;  Lord  v.  Mayor,  8  the  defendant  delayed  judgment  for 
Hill,  426 ;  Bull  v.  Ketchum,  2  Denio,  a  time  by  proceedings  ^designed  to 
188 ;  Vail  v.  Nickerson,  6  Mass.  262 ;  set  aside  the  verdict,  but  abandoned 
Winthrop  v.  Curtis,  4  Ma  297.  In  them;  and  the  plaintiff  afterwards 
many  or  most  of  these  caseg^  the  al-  took  steps  attended  with  delay  for 
lowance  of  interest  upon  the  amount  a  new  trial,  the  motion  for  which 
of  the  verdict  is  comfined  to  cases  was  denied.  Interest  was  allowed 
where  the  delay  was  caused  by  the  on'  the  verdict  and  taxed  with  tlie 
act  of  the  defendant ;  and  now,  by  costs  for  the  time  judgment  was  de- 
statute  in  New  York,  this  distinction  layed  by  the  defendant,  and  then 
is  disregarded.  By  our  statute  in-  ceased ;  and  no  interest  was  given 
terest  is  now  payable  on  all  execu-  while  the  plaintiff's  motion  for  new 
tions  in  civil  actions  from  the  time  trial  was  pending." 
judgment  is  rendered.  Comp.  St  A  verdict  of  a  stated  sum  "  with 
296,  sec.  6L  And  it  will  be  perceived  interest "  in  an  action  on  a  contract 
that  no  distinction  is  made  as  to  the  which  provided  for  payment  in  in- 
natare  of  the  action  in  which  the  stalments,  the  amount  of  principal 
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[711]  right  and  the  convenience  of  practice  concur  to  favor 
the  allowance.  Interest  during  this  period,  however,  is  not 
universally  allowed.  In  Maryland,  West  Virginia,  Colorado 
and  Louisiana  it  is  denied.' 

§  389.  On  Judgments  pending  re?iew.  On  general  prin- 
ciples, a  judgment  or  money  decree  bears  interest  from  the 
time  of  being  pronounced  unless  a  different  time  is  fixed  for 
payment;  because  the  moneys  so  adjudged  or  decreed  are 
liquidated  and  due.  But  interest  on  such  debts  being  allowed 
only  as  damages  for  detention  of  money  which  ought  to  be 
paid,  it  can  only  be  recovered  by  action  or  judicially  awarded 
in  a  pending  proceeding.  A  ministerial  oflScer  with  the  usual 
process  for  carrying  into  execution  the  judgment  or  decree 
[712]  cannot  assess  and  collect  such  interest  as  part  of  the 
debt  he  is  authorized  and  required  to  levy  unless  he  is  em- 
powered to  do  so  by  statute  or  by  the  execution.* 

A  defendant  in  an  execution^  is  not  chargeable  with  interest 
upon  the  debt  due  by  him  beyond  the  return  day  of  the  writ, 
although  the  plaintiff  does  not  receive  his  money,  unless  the 
delay  is  occasioned  by  the  former.' 

Unless  a  new  judgment  is  rendered  by  the  appellate  court, 
or  by  its  direction,  all  damages  pending  the  review  must 
be  awarded  in  its  judgment  of  aflSrmance;  the  adjudication 
below  remains;  if  affirmed,  it  is  available  from  the  timb  it 
was  made ;  and  interest  is  not  suspended  by  appeal,  writ  of 
error  or  certiorari.  It  may  be  collected  by  suit  or  by  execu- 
tion, legally  including  accruing  interest,  as  though  no  pro- 
ceedings fiad  been  had  in  an  appellate  court.^ 

found  due  being  less  than  the  last  judgment   of   affirmance   was  ren- 

instalment,  was  construed  to  mean  dered  on  certiorarij  and  this  judg- 

with  interest  from  the  maturity  of  ment  affirmed  on  writ  of  error  in 

such  instalment  Winkle  v.  Wilkins,  the  court  of  last  resort    The  final 

81  Ga.  98.  judgment   of   affirmance   expressly 

1  Baltimore  City  Ry.  Ca  v.  Sewell,  awarded  to  the  successful  party  in- 

87  Md.  448 ;  Fowler  v.  R  &  O.  R.  Co.,  terest  from  the  date  of  the  judgment 

18  W.  Va.  579 ;  Hawley  v.  Barker,  6  of  affirmance  below,  and  a  question 

Colo.  118  (under  statute);  Bonner  v.  arose  whether  the  right  to  interest 

Copley,  15  La.  Ann.  604.  from  the  rendition  of  the  original 

s  Klock  V.  Robinson,  22  Wend.  157.  judgment  to  the  first  affirmance  was 

'Strohecker  v.  Farmers'  Bank,  6  thereby   taken  away.    It  was  held 

Watts,  96.  that  the  adjudication  below  being 

*  In  Lord  v.  Mayor,  3  Hill,  426^  a  affirmed    remained  available    from 
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Under  a  system  of  practice  by  which,  on  appeal  or  writ  of 
error,  a  final  judgment  is  entered  in  the  appellate  court,  the 
new  judgment  will  of  course  embrace  the  former,  in  case  of 
affirmance,  as  well  as  the  costs  and  damages  incident  to  the 
appeal  or  writ  of  error.  Bi^t  where  the  appeal  is  from  a  judg- 
ment of  a  single  judge  to  the  general  term,  as  in  New  York, 
both  judgments  being  in  the  same  court,  th0  general  term 
does  not  enter  a  new  judgment  on  affirmance  for  the  original 
claim;  but  it  declares  that  it  is  satisfied  to  let  the  former 
judgment  stand,  and  therefore  merely  affirms  it.  The  judg- 
ment of  affirmance  is  added  to  the  original  judgment  roll,  and 
in  case  of  appeal  to  the  court  of  last  resort  the  whole  case  is 
carried  up;  but  the  former  judgment  is  not  thereby  vacated.* 
Under  this  practice  the  judgment  of  affirmance  should  not  in- 
clude interest  on  the  judgment  which  is  affirmed.  It  has  be- 
come the  established  practice  in  that  state  to  exclude  [713] 
from  the  judgment  of  affirmance  all  sums  secured  by  the 
judgment  in  the  court  below.^ 

In  an  equity  case  the  mandate  of  the  supreme  court  directed 
the  court  of  chancery  to  make  a  decree  that  the  plaintiff  should 
pay  the  defendant  a  certain  sum  as  damages  for  an  injunction ; 
but  directed  nothing  in  respect  to  the  interest  on  the  same ; 
and  the  court  of  chancery  made  the  decree  granting  interest 
only  from  the  date  thereof;  it  was  held  that  the  decree  was 
in  this  respect  in  accordance  with  the  mandate,  the  plaintiff 
not  being  in  default  for  not  paying  the  damages  until  it  was 
made;  and  therefore  not  liable  for  interest  prior,  thereto. 
The  defendants  having  appealed  from  the  decision  refusing 
interest,  the  plaintiff  was  also  held  not  liable  to  pay  interest 
while  the  cause  was  in  the  supreme  court  on  appeal,  but  only 
from  the  time  it  was  remanded  to  the  court  of  chancery.'* 

In  Pennsylvania  on  affirmance  of  a  judgment  in  the  appel- 
late court  on  error  interest  is  to  bd  charged  on  the  judgment 
below  till  affirmance,  and  then  the  aggregate  is  to  bear  in- 
terest ;  and  this  results  from  the  statute  giving  interest  on 

the  time  it  was  made^  and  such  in-  86  N.  Y.  661 ;  Halsey  t.  Flink,  15 

terest   was   allowed.    McLimans  v.  Abb.  867.    See  Dougherty  v.  Miller, 

Lancaster,  65  Wia  240.  88  Cal.  54a 

1  Eno  V.  Crooke,  6  How.  Pr.  46a  »  Sturges  v.  Knapp,  86  Vt  439.  See 

^Beardsley  Scythe  Co.  v.  Foster,  Vanvalkenberghv.  Fuller,6Paige,10. 
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every  judgment.  Whenever  a  judgment  is  given  it  is  under- 
stood that  interest  on  any  former  judgment  in  the  same  action 
is  to  be  charged.* 

Where  the  damages  for  delay  during  an  unsuccessful  appeal 
or  other  mode  of  review  by  an  appellate  court  are  subject  to  the 
determination  of  that  court,  its  judgment  controls  the  ques- 
tion of  interest  between  the  rendition  of  the  judgment  below 
and  its  aflBrmance  in  the  superior  court.*  If  a  new  trial  upon 
the  facts  takes  place  on  appeal,  interest  is  to  be  computed  in 
the  appellate  court  on  such  trial  as  though  no  previous  trial 
had  been  had ;  and  not  on  the  judgment  appealed  from.* 

If  the  successful  party  in  the  trial  court  withdraws  funds 
in  litigation  after  an  adjudication  adverse  to  interveners,  and 
such  judgment  is  reversed  and  on  a  second  trial  they  are  suc- 
cessful, the  party  who  has  the  funds  will  be  liable  for  interest 
from  the  time  they  came  to  his  possession.*  Interveners  who 
secure  the  payment  of  money  into  court  to  abide  the  further 
order  thereof  are  not  liable  for  interest  while  it  is  detained 
there  under  an  erroneous  order,  though  they  fail  to  establish 
their  right  to  it.* 

By  section  twenty-three  of  the  judiciary  act  of  1789*  it  was 
[714]  provided  that  when  the  supreme  or  circuit  court  should 
affirm  a  judgment  or  decree  they  should  adjudge  or  decree  to 
the  respondent  in  error  just  damages  for  his  delay,  and  single 
or  double  costs^  at  their  discretion.  Under  this  law  there  was 
no  distinction  made  between  cases  in  equity  and  at  law.  In 
either  the  allowance  of  damages  in  addition  to  the  amount 
found  to  be  due  by  the  judgment  or  decree  of  the  court  below 
was  confided  to  the  judicial  discretion  of  the  appellate  court. 
If,  upon  affirmance,  no  allowance  of  interest  or  damages  was 

1  McCausland  v.  Bell,  9  a  &  R.  388.  »  Van  Gordon  v.  Ormsby,  60  Iowa, 
See  Brigham  v.  Van  Buskirk,  6  K    510. 

Men.    197 ;  Young  v.  Pate,  3  J.  J.  Money  paid  into  court  in  satisfac- 

Mai-sh.  100 ;  Smith's  Adm'r  v.  Todd's  tion  of  a  decree  and  for  distribution 

Ex'r,  id  306.  does  not  bear  interest  in  favor  of  the 

2  Butcher  v.  Norwood,  1  H.  &  J.  party  who  is  entitled  thereto  pending 
485 ;  Contee  v.  Findley,  id.  831.  See  an  appeal,  though  the  order  of  distri- 
Kelsey  v.  Murphy,  30  Pa.  St  340.  button    is  changed ;    but  money  to 

3  Tindall  v.  Meeker,  2  111.  137.  See  which  the  party  was  not  entitled 
£no  V.  Crooke,  6  How.  Pr.  462.  bore  interest  against  him.  Whitall  v. 

*  Heidenheimer    v.     Johnson,    76    Cressman,  18  Neb.  508. 
Texas,  200.  8  See  §  1010,  R  S.  of  U.  a 
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made,  it  was  equivalent  to  a  denial  of  either,  and  the  court 
below,  in  carrying  into  effect  the  judgment  or  decree  of  af- 
firmance, could  not  enlarge  the  amount  thereby  allowed,  but 
was  limited  to  the  mere  execution  of  the  mandate  in  the 
terms  in  which  it  was  expressed.  That  court,  in  1803  and 
1807,  made  rules  by  which  its  discretion  was  guided.  By 
the  seventeenth  rule,  when  a  case  appeared  to  be  brought 
merely  for  delay,  damages  were  awarded  at  the  rate  of  ten 
per  cent,  on  the  amount  of  the  judgment;  and  by  the  , 
eighteenth  rule,  the  damages  were  to  be  at  the  rate  of  six  per 
cent.,  when  it  appeared  that  there  was  a  real  controversy.* 

1  Perkins  t.  Fourniquet,  14  How.  would  have  carried  the  state  interest 

828.    In  this  case  Taney,  C.  J.,  re-  until  paid,  if  it  had  not  been  brought 

ferring  to  Mitchell  v.  Harmony,  18  here  by  writ  of  error.    But  this  is  a 

How.    115,    said:    "The    judgment  decree  in  equity,  ^d  not  embraced 

brought  up  by  the  writ  of  error  was  in  the  act  of  1842.  and,  according  tO' 

rendered  in  the  circuit  court  of  New  the  settled  chancery  practice,  no  in- 

York,  and  was  affirmed  by  this  court  terest  or  damages  could  have  been* 

The  sum  recovered  was  large,  and  levied  under  process  of   execution 

interest,  even  for  a  shoi-t  time,  was,  upon  the  amount  ascertained  to*  be' 

therefore,  important    And  counsel  due  and  decreed  to  be  paid  if  there ' 

for  Harmony,  the  defendant  in  error,  had  been  no  appeal.    2  Vea  157^  168,  - 

moved  the  court  to  allow  him  the  n.  1,  8umn.  ed. ;  2  Dan.  Chan.  PI.  & 

New  York  interest  of  seven  percent  Pr.  1442,  1487.  1488.     Nor  could  any 

upon  the  amount  of  the  judgment  damages  or  interest  have  been  given' 

and  that  the  interest  should  run  un-  on  its  affirmance  here  but  for  the ' 

til  the  judgment  was  paid/'    But  as  discretionary  power  vested  by  the 

the  rules  [mentioned   in    the  text]  act  of  1789."    Boyce  v..  Grundy,  9 ' 

were  still  in  force,  the  court  held  that  Pet  275. 

he  was  entitled  only  to  six  per  cent,        In  Hoyt  v.  Gelston,  15  Johna  221,  • 

to  be  calculated  from  the  date  of  the  the  court  say :   "  This  court  cannot 

judgment  in  the  circuit  court  to  the  pronounce  any  new  judgment  in  this 

day  of  affirmance  here.    The  case  case.    It  can  only  carry  into  effect 

now  before  us  was  decided  in  the  the  judgment  of  the  supreme  court 

early  part  of  the  last  term,  before  of  the  United  States.    In  the  com- 

the  case  of  Mitchell  v.  Harmony,  and  putation  of  interest,  therefore,  the 

consequently  falls  within  the  opera-  taxing  officer  must  not  go  beyond 

tion  of  the  same  rules,  and  damages  the  time  of  the  judgment  of  affirm- 

upon  the  affirmance  of  the  decree  ance,  that  being  the  last  act  of  the 

must  be  calculated  in  a  like  manner,  court  above.    The  practice  in  this  re- 

Indeed,  in  the  New  York  case,  the  spect  in  our  state  courts  is  regulated 

claim  for  interest  stood  on  stronger  by  statute,  which  cannot  apply  to  this* 

ground  than  the.present  one,  for  that  case."    See  same  case,  8  Wheat  246, 

was  an  action  at  law.    The  act  of  836.    See,  also,  Himely  v.  Rose,    5 

1842,  therefore,  applied  to  the  judg-  Cranch,  818;  Kilbourne  v.  State  Sav- 

ment  in  the  circuit   court  and  it  ings  Inst,-2)^*How.  ^08;  Hennessyv. 
Vou  1—58 
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[715]  !N'ow,  by  the  twenty-third  rule,  interest  and  damages 
are  thus  regulated : 

'^  1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this 
court,  and  the  judgment  of  the  inferior  court  is  affirmed,  the 
interest  shall  be  calculated  and  levied  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  state 
where  such  judgment  is  rendered.^ 

"  2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  inferior  court,  and  shall  ap- 
pear to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  ten  per  cent.,  in  addition  to  interest,  shall 
be  awarded  upon  the  amount  of  the  judgment.' 

'<  3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 
ment of  money  in  cases  in  equity,  unless  otherwise  ordered 
by  this  court.* 

'^  4.  In  cases  in  admiralty,  interest  shall  not  be  allowed  un- 
less specially  directed  by  the  court."  * 

Sheldon,  12  WaU.  440;  Insurance Ca  'See  ScheU  v.  Cochran,  107  XT.  & 

Y.  Huchbergers,  id.  160.  626 ;  Whitney  ▼.  Ckwk,  90  id.  607. 

1  Adopted  1808, 1851.  «  Adopted  1884 

s  Adopted  1808, 187t 
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CHAPTER  IX. 

EXEMPLARY  DAMAGES. 

§  890.  Compensation  for  wrongs  done  with  bad  motive 
891-89a  Exemplary  damages;  diflference  of  views;  when  allowed. 

894.  Malice  in  law  and  malice  in  fact 

895.  Restriction  and  denial  of  exemplary  damages. 
896u  Samo  subject;  New  Hampshire  rulOi 

897.  Same  subject;  Massachusetts  rule. 

398.  Same  subject ;  Nebraska  rule. 

399.  Same  subject ;  Michigan  rule. 

400.  Same  subject ;  other  states. 

401.  Exemplary  damages  as  compensation  and  punishment 

402.  Exemplary  damages  for  penal  ofifenses. 
408.  Exemplary  damages  as  matter  of  right 

404,  405.  Enhancement  and  mitigation  of  exemplary  damagca 

406.  Exemplary  damages  based  on  actual  damages. 

407.  Motive  of  one  wrong-doer  not  imputable  to  other& 
40S-411.  Parties  liable;  master  for  servant 

412.  Liability  of  officers,  municipalities  and  estate& 

§  390.  Compensation  for  wrongs  done  with  bad  motiye. 

A  party  who  breaks  his  contract  is  liable  for  the  result-  [716] 
ing  damage,  without  regard  to  the  motive  by  which  he  was 
actuated.  And  in  theory,  the  damages  recoverable  in  actions 
upon  contract  are  not  affected  by  the  motive  which  induced 
the  breach ;  ^  actions  for  breach  of  marriage  contracts  are  an 

1  Gordon  v.  Brewster,  7  Wi&  865 ;  the  process  were  held  not  liable  for 

Duche  V.  Wilson,  87  Hun,  519 ;  N.  exemplary  damages  unless  they  au- 

&  W.  R  Ca  V.  Wysor,  82  Ya.  250L  thorized  him  to  execute  the  process 

There  are  cases  in  which  exem-  wantonly,  recklessly  or  with  circum- 
plary  damages  have  been  allowed  stances  of  aggravation,  or  his  acts 
against  sureties  on  statutory  bonds  were  probably  consequent  on  mak- 
wherQ  the  principal  therein  had  sub-  ing  the  levy  or  were  ratified  by 
jected  himself  to  such  damages.  In  them.  Lienkauf  v.  Morris,  66  Ala. 
Alabama  sureties  have  been  held  to  406.  In  Iowa  the  sureties  upon  a 
that  liability  on  an  attachment  bond,  liquor  seller's  bond,  the  terms  of 
the  writ  having  been  wrongfully  which  bound  them  to ''pay  any  dam- 
sued  out  Floyd  V.  Hamilton,  83  age  any  person  may  sustain,  or 
Ala.  235.  In  a  later  case  the  signers  which  may  result  from  the  drinking 
of  a  bond  of  indemnity  given  to  in-  of  any  wine  or  beer,  or  any  liquor 
duoe  a  sheriff  to  levy  on  goods  in  got  or  procured  at  his  saloon  or  place 
the  possession  of  one  not  a  party  to  of  business,*'  have  been  held  for  ex- 
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exception ;  and  there  are  some  other  exceptions  to  which  at- 
tention has  been  called ;  ^  bat  such  is  the  general  rule.  In  ac- 
tions of  tort  full  compensation  may  be  recovered  though  the 
injury  was  the  result  of  mistake,  or  the  acts  were  done  in 
good  faith.'  In  other  words,  the  right  to  compensation  for 
tortious  injuries  does  not  depend  at  all  upon  their  being  in- 
flicted purposely  or  with  any  culpable  intention. 

There  is,  however,  a  marked  difference  legally,  as  there  is 
practically,  between  a  tort  committed  with  and  without  mal- 
ice; between  a  wrong  done  in  the  assertion  of  a  supposed 
right,  and  one  wantonly  committed ;  one  unattended  with  any 
incidents  of  insult,  and  one  with  such  concomitants.  Such 
vicious  accompaniments  increase  the  injury,  and  render  ad- 
ditional damages  necessary  to  adequate  compensation. 

§391.  Exemplary  damages;  diflference  of  views;  when 
allowed.  There  is  much  authority  for  allowing  damages  for 
[717]  torts  beyond  compensation  whenever  a  case  shows  a 
wanton  invasion  of  the  plaintiff's  rights,  or  any  circumstances 
of  outrage  or  insult;'  whenever  there  has  been  oppression  or 
vindictiveness  on  the  part  of  the  wrong-doer;*  whenever  there 
is  a  wilful,  malicious  or  reckless  tort  to  person  or  property.* 
In  a  Kentucky  case  the  court  say*:  "  In  actions  of  trespass 
juries  are  authorized  to  give  what  is  denominated  smart 
money.  If  trespassers  were  bound  to  pay  in  damages  no 
more  than  the  exact  value  of  the  property  forcibly  taken  and 

emplary  daniRges.  Richmond  ▼.  enoplary  damages  the  pleading  must 
Shickler,  57  Iowa,  486.  These  cases  show  that  the  manner  in  which  the 
are  not  in  harmony  with  the  weight  breach  of  contract  was  committed 
of  authority,  nor  consistent  with  the  amounted  to  a  tort  for  which  an  ac- 
theory  upon  which  such  damages  tion  would  lie  for  exemplary  dam- 
are  imposed.  It  is  otherwise  as  to  ages,  independently  of  the  ri^ht  to 
Attachment  bonds  in  South  Carolina  recover  actual  damages  by  reason  of 
nud  Illinois  (McClendon  v.  Wells,  20  the  breach  of  contract  alone.  Hooks 
8.  C.  514;  Spants  v.  Barrett*  57  111.  v.  Fitzenrieter,  76  Texas,  277.  . 
290):  and  as  to  dramshop  bonds  in  i  Ante,  g§  98,  99. 
the  latter  state  (Ck>bb  v.  People,  84        s  id, 

111,  511);  and  replevin  bonds.    Dalby        'Amer  v.  Longstreth,  10  Pa.  St 

V.  Campbell,  26   DL  App.   502.     In  14a 

Texas  a  suit  may  be  brought  for  a       *  Nagle  v.  Mattison,  34  Pa.  St  48L 
breach   of   contract  and  for  a  tort       ^  Illinois,  etc.  R.  Ca  y.  Cobb,  68  lU. 

when  both    grow   out  of  the  same  58;  Cutler  v.  Smith,  57  id.  252;  Con* 

transaction  and  can  be  properly  liti-  ners  v.  Walsh,  181  N.  Y.  5901 
gated  together.    But  to  recover  ex- 


§  391.]  EXEMPLARY  DAMAGES.  837 

converted  by  them,  there  would  be  no  motive  created  by  the 
operation  of  the  law  to  induce  them  to  desist  and  abstain 
from  invading  the  rights  of  others.  To  furnish  such  a  motive 
smart  money  is  allowed."  ^  In  an  Illinois  case  the  court  say : 
^'  The  experience  of  past  ages  demonstrates  a  tendency  on  the 
part  of  many  in  every  community  to  take  the  law  into  their 
own  hands,  and  to  oppress,  insult  and  abuse  others,  even  in 
pursuing  their  rights.  And  inasmuch  as  such  conduct  is  not 
indictable,  the  law  has,  for  the  repose  of  society,  authorized 
the  jury  to  give  exemplary  damages  where  a  trespass  is  wan- 
ton, wilful  or  malicious;  or  where  it  is  accompanied  with  such 
acts  of  indignity  as  to  show  a  reckless  disregard  of  the  rights 
of  others,  as  a  punishment  for  the  wrong,  and  to  deter  others 
from  the  perpetration  of  such  acts." '  In  New  Hampshire 
there  has  been  considerable  fluctuation  of  decision ;  and  that 
state  may  now  be  classed  with  those  in  which  exemplary 
damages,  vUra  compensation,  are  denied.'    But  in  several 

1  Tyson  v.  Ewing,  8  J.  J.  Marsh,  to  receive;  that  nothiog  should  be 

ISO.  allowed  for  punishment  as  a  snb- 

*  Cutler  T.  Smith,  57  HL  252.  stantive  element  or  purpose. 

*>In  Fay  v.  Parker,  58  N.  U.  843,  a  a  That  to  permit  a  plaintifif  to  re- 

Tery  ablev  elaborate  and  exhaustive  cover  for  his  actual  damages,  includ- 

opinion  was  delivered  by  Foster,  J.,  ing.  as  they  should,  his  pecuniary 

in   which   the  court  seemed  to  be  loss,  and  in  cases  of  personal  injury, 

unanimous,  against  exemplary  dam-  or  otlier  torts  aggravated  by  i^ersonal 

ages,  especiaUy  where  the  act  com-  abuse  or  insult,  for  pain,  bodily  and 

plained  of    is   a   criminal    offense,  mental ;  and,  in  addition,  a  sum  by 

While  admitting  that  there  are  many  way  of  punishment,  is  to  subject  the 

cases  sanctioning   the   recovery  of  defendant  to  the  injustice  of  a  double 

such   damages,   he   contends,    with  recovery ;  for  he  is  thus  compelled  to 

great  force  of  reasoning,  not  easy  to  pay  more  than  the  plaintiff  is  entitled 

resist  on  principle :  to  receiva 

1.  That  many  of  the  cases  cited  in  4.  If  the  defendant  is  subject  to  be 
support  of  exemplary  damages,  and  punished  criminally  for  the  same  act, 
many  loose  er.pressions  which  are  to  then  the  recovery  in  a  civil  action  of 
be  found  in  judicial  opinions,  when  vindictive  or  punitory  damages  ex- 
closely  scrutinized  only  favor  a  lib-  poses  the  wrong-doer  to  double  pun- 
eral  allowance  of  compensation  in  ishment^  besides  making  full  com- 
consideration  of  aggravations.  pensation  for  every  element  of  injury 

2.  That  where  there  are  such  facts  to  the  injured  party. 

as  have  generally  been  deemed  to  5.  That  such  double  recovery  of 

warrant  the  recovery  of  vmdictive  damages,  and  such  double  punish- 

damages,  they  should  be  considered  ment»    are    an    infraction    of    the 

only  as  they  enhance  the  damages  maxims  of  the  common  law  against 

which  the  injured  party  is  entitled  being  twice  vexed  for  the  same  cause 
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[718]  cases  their  allowance  had  been  affirmed.  The  court  say 
in  one :  "  It  is  extremely  well  settled  that  exemplary  or  vin- 
dictive damages  may,  in  certain  cases,  be  recovered;  and  this 
is,  perhaps,  in  accordance  with  the  legislative  policy  which  has 
given  pecuniary  penalties  in  numerous  instances  to  private 
prosecutors  of  certain  offenses.  Where  the  wrong  done  to 
[719]  the  party  partakes  of  a  criminal  character,  though  not 
punishable  as  an  offense  against  the  state,  the  public  may  be 
said  to  have  an  interest  that  the  wrong-doer  should  be  prose- 
cuted and  brought  to  justice  in  a  civil  suit;  and  exemplary 
damages  may,  in  such  cases,  encourage  prosecutions  where 
mere  compensation  for  the  private  injury  would  not  repay 

or  twice  punished  for  the  same  of-  him  of  the  right  of  not  being  pun- 

fense ;  and  an  infraction  of  the  guar-  ished  twice  for  the  same  offense? 

anties  found  in  nearly  aU  American  Punitive  damages  destroy  every  oon- 

constitutions  on  the  same  subject  stitutioua)    safeguard  within    their 

He  concluded  his  opinion  by  say-  reach.    And  what  is  to  be  gained  by 

ing :  **  The  true  rule,  simple  and  just,  this  annihilation  and  obliteration  of 

is  to  keep  the  civil  and  criminal  pro-  fundamental  law?    The  sole  object, 

cess  and  practice  distinct  and  sepa-  in  its  practical  results^  seems  to  be 

rate.    Let  the  criminal  law  deal  with  to  give  a  plaintiff  something  which 

the  criminal,  and  administer  punish-  he  does  not  claim  in  his  declaration, 

ment  for  the  legitimate  purpose  and  If  justice  to  the  plaintiff  requires 

end   of  punishment, —  namely,   the  the  destruction  of  the  constitution, 

reformation  of  the  offender  and  the  there  would  be   some   pretext  for 

safety  of  the  people.    Let  the  indi-  wishing  the  constitution  were   de- 

vidual  whose  rights  are  infringed,  stroyed.     But   why   demolish    the 

and  who  has  suffered  injury,  go  to  plainest  guaranties  of  that  instru- 

the  civil  couiis,  and  there  obtain  fuU  ment,  and  explode  the  very  founda- 

and  ample  reparation  and  compensa-  tion  upon  which  constitutional  guar- 

tion ;    but  let  him  not  thus  obtain  anties  are  based,  for  no  other  purpose 

the  '  fruits  *  to  which  he  is  not  en-  than  to  perpetuate  false  theories  and 

titled,  and  which  belong  to  othei's.  develop  unwholesome   fruits?    Un- 

Why  longer  tolerate  a  false  doctrine,  doubtedly  this  pernicious   doctrine 

which,  in  its  practical  exemplifies-  *ha8  become  so  fixed  in  the  law/ 

tion,  deprives  a  defendant  of  his  con-  to  repeat  the  language  of  Mr.  Jus- 

stitutional   right   of   indictment  or  tice  Campbell,  of  Michigan,  *  that  it 

complaint  on  oath  before  being  called  may  be  difflcult  to  get  rid  of  it' 

into  court?  deprives  him  of  the  right  But  it  is  the  business  of  courts  to 

of  meeting  the  witnesses  against  him  deal  with  difiiculties ;  and  this  heresy 

face  to  face?  deprives  him  of  the  should  be  taken  in    hand  without 

right  of  not  being  compelled  to  tes-  favor,  firmly  and  fearlessly.    It  was 

tify  against  himself?  deprives  him  of  once  said:  *If  thy  right  eye  offend 

the  right  of  being  acquitted,  unless  thee,  pluck  it  out ;  .    .    .   and  if  thy 

the  proof  of  his  offense  is  established  right  hand  offend  thee^  cut  it  off.* 

beyond  a  reasonable  doubt?  deprives  Wherefore,  not  reluctantly,  should 
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the  trouble  and  expense  of  the  proceeding."*  In  a  subsequent 
case '  this  doctrine  was  approved,  and  the  court  add  that  it 
^'  furnishes  the  most  efficient,  if  not  the  only,  means  of  cor- 
recting many  very  serious  social  abuses ;  and  among  those 
that  of  gross  negligence  which  puts  at  unnecessary  hazard  the 
life  and  limbs  of  large  numbers  of  passengers  must  take  high 
rank.  It  is  not,  therefore,  to  be  regretted  that  the  law  has 
established  an  exception  to  the  ordinary  rule  in  respect  to 
damages,  and  armed  the  sufferer  in  such  cases  with  the  power 
to  administer  a  corrective  which  cannot  or  will  not  otherwise 
be  efficiently  applied  at  all." 

^  392.  Same  subject.  These  views  have  been  sanctioned 
by  the  supreme  court  of  the  United  States.  Mr.  Justice  Grier 
said : '  ^'  It  is  a  well  established  principle  of  the  common  law 
that  in  actions  of  trespass,  and  all  actions  on  the  case  for  torts, 
a  jury  may  inflict  what  are  called  exemplary,  punitive  or  vin- 
dictive damages  upon  a  defendant,  having  in  view  the  enor- 
mity of  his  offense,  rather  than  the  measure  of  compensation 
to  the  plaintiff.  We  are  aware  that  the  propriety  of  this 
doctrine  has  been  questioned  by  some  writers ;  but  if  repeated 
judicial  decisions  for  more  than  a  century  are  to  be  received 
as  the  best  exposition  of  what  the  law  is,  the  question  will  not 
admit  of  argument.  By  the  common  as  well  as  by  stat-  [720] 
ute  law,  men  are  often  punished  for  aggravated  misconduct 
or  lawless  acts  by  means  of  a  civil  action,  and  the  damages,  in- 
flicted by  way  of  penalty  or  punishment,  given  to  the  party 
injured.  In  many  civil  actions,  such  as  libel,  slander,  seduc- 
tion, etc.,  the  wrong  done  to  the  plaintiff  is  incapable  of  being 
measured  by  a  money  standard ;  and  the  damages  assessed  de- 
pend on  the  circumstances,  showing  the  degree  of  moral 
turpitude  or  atrocity  of  the  defendant's  conduct,  and  may 
properly  be  termed  exemplary  or  vindictive  rather  than  com- 
pensatory. In  actions  of  trespass,  where  the  injury  has  been 
wanton  and  malicious,  or  gross  and  outrageous,  courts  permit 
juries  to  add  to  the  measured  compensation  of  the  plaintiff, 

we  apply  the  knife  to  this  deformity,  Ev.,  §§  258,  278;  Boyer  v.  Barr,  8 

ooncerniDg  which  every  true  mem-  Nebi  6& 

ber  of  the  sound  and  healthy  body  ^  Hopkins  v.  Railroad,  86  N.  H.  9. 

of  the  law  may  well  exclaim :  '  I  *  Taylor  v.  Railway,  48  N.  K  820. 

have  no  need  of  thee'"    2  Greenlf.  *Day  v.  Woodworth,  13  How.  871. 
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which  he  would  have  been  entitled  to  recover  had  the  injury 
been  inflicted  without  design  or  intention,  something  farther 
by  way  of  punishment  or  example,  which  has  sometimes  been 
called  ^  smart  money.'  This  has  been  always  left  to  the  dis- 
cretion of  the  jury,  as  the  degree  of  punishment  to  be  thus 
inflicted  must  depend  on  the  peculiar  circumstances  of  each 
case.  It  must  be  evident,  also,  that  as  it  depends  upon  the 
degree  of  malice,  wantonness,  oppression  or  outrage  of  the  de- 
fendant's conduct,  the  punishment  of  his  delinquency  cannot 
be  measured  by  the  expenses  of  the  plaintiff  in  prosecuting 
his  suit.  It  is  true  that  damages,  assessed  by  way  of  example, 
may  thus  indirectly  compensate  the  plaintiff  for  money  ex- 
pended in  counsel  fees;  but  the  amount  of  these  fees  cannot 
be  taken  as  the  measure  of  punishment  or  a  necessary  element 
in  its  infliction."  ^ 

In  the  actions  here  spoken  of  the  conduct  and  motives  of 
the  defendant  are  open  to  inquiry  with  a  view  to  the  amount 
of  damages.  If,  in  committing  the  wrong  complained  of,  he 
acted  recklessly,  oppressively,  insultingly  or  wilfully  and  ma- 
liciously, with  a  design  to  oppress  and  injure,  the  jury  in  fix- 
ing the  damages  may  disregard  the  rule  of  compensation ;  and 
beyond  that,  may,  as  a  punishment  of  the  defendant,  and  as 
protection  to  society  against  the  violation  of  personal  rights 
and  social  order,  award  such  additional  damages  as  in  their 
discretion  they  may  deem  proper.  This  rule  has  been  held  to 
[721]  apply  in  all  actions  for  torts — in  actions  for  personal 
injuries,  in  cases  of  a  wilful  injury  to  property,  in  slander, 
libel,  seduction,  false  imprisonment,  malicious  prosecution, 
and  in  actions  for  tort  founded  upon  negligence  amounting  to 
misconduct  and  recklessness.^    On  grounds  of  public  policy 

1  Stimpson  v.  Railroad,  2  WaU.  Jr.  toad  companies  to  comply  with  the 
164 ;  Milwaukee,  etc.  R  Co.  v.  Arms,  law  concerning  the  fencing  of  their 
91  U.  S.  489 ;  Denver,  etc  Ry.  v,  roads  do  not  infringe  the  fourteenth 
Harris,  122  U.  S.  597;  Minneapolis,  amendment  to  the  federal  constitu- 
eta  Ry.  Co.  v.  Beckwith,  129  id.  26.  tion,  either  as  depriTing  such  corn- 
It  is  held  in  the  case  last  cited  and  panies  of  property  without  due  pro- 
also  in  Missouri  P.  Ry.  Ca  v.  Humes,  cess  of  law  or  denying  them  the 
115  U.  S.  512,  that  statutes  which  equal  protection  of  the  laws, 
authorize  the  recovery  of  double  the  ^  Borland  v.  Barrett,  76  Va.  128 : 
value  of  stock  killed  or  damage  Eviston  v.  Cramer,  57  Wi&  570 ;  Teo)- 
caused  thereto  by  the  neglect  of  rail-  pleton  v.  Graves^  59  id.  95;  Brown  v. 
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exemplary  damages  have  been  denied  for  a  tortious  injury  to 

property  which  was  employed  in  an  unlawful  business.*    It 
has  been  ruled  that  such  damages  cannot  be  recovered  in  an 

Evans,  17  Fed  Rep.  912;  Sowers  v.  McWiUiams  v.  Bragg,  8  Wia  524; 
Sowers,  87  N.  C.  803;  Johnson  v.  Hoadley  v.  Watson,  45Vt289;  Gil- 
AUen,  100  id.  181 ;  Webb  v.  Oilman,  reath  v.  Allen,  10  Ired.  L.  67 ;  Brad- 
80  Me.  177;  Bergman  v.  Jones,  94  ley  v.  Morris,  Busbee  (N.  C),  895; 
N.  Y.  51 ;  Spear  v.  Hilee,  67  Wis.  177;  Stevenson  v.  Belknap,  6  Iowa,  97 ; 
Pittsburgh,  etc.  Ry.  Ckx  v.  Lyon,  128  Reeder  v.  Purdy,  48  111.  261 ;  Chicaga 
Pa.  St  140 ;  Alabama,  etc.  R.  Co.  v.  etc.  R.  Co.  v.  Williams,  55  id.  185 ; 
Hill,  90  Ala.  71 ;  Kemmitt  v.  Adam-  McNamara  v.  King,  7  id.  48 ;  Kalb  v. 
son,  44  Minn.  121 ;  Barlow  v.  Lowder,  O'Brien,  86  id.  210 ;  Stillwell  v.  Bar- 
85  Ark.  492 ;  Holt  v.  Van  Ep8,.l  Dak.  nett,  60  id.  210 ;  Bauer  v.  Oottman- 
198;  Bates  v.  Callender,  8  id.  256;  hauser,  65  id.  499 ;  Lawrence  v.  Hag- 
Smith  V.  Bagwell,  19  Fla.  117 ;  Hanri-  erman,  56  id.  68;  Clevenger  v.  Duna- 
son  V.  Ely,  120  III  88 ;  Wales  v.  Miner,  way,  84  id.  867 ;  Sherman  v.  Dutch, 
89  Ind.  118;  State  v.  Stevens,  198  id.  16  id.  288;  Drohn  v.  Brewer,  77  id. 
55;  Farman  v.  Lauman,  78  id.  568;  280;  Miller  v.  Kirby,  74  id.  242; 
Parkhurst  v.  Mastellar,  67  Iowa,  474 ;  Scott  v.  Bryson,  id.  420 ;  Farwell  v. 
Root  V.  Sturdi vant,  70  id.  55 ;  Wilkin-  Warren,  70  id.  28 ;  Grable  v.  Mar- 
son  V.  Drew,  75  Me.  860 ;  Boetcher  v,  grave,  4  id.  878 ;  Johnson  v.  Weed- 
Staples,  27  Minn.  808 ;  MacOowan  t.  man,  5  id.  495 ;  Smalley  v.  Smalley, 
Duff,  14  Daly,  815;  Day  v.  Holland,  81  id.  70;  McBride  v.  McLaughlin,  5 
15  Ore.  464 ;  Lake  Shore,  etc.  Ry.  Ca  Watts,  375 ;  Allaback  v.  Utt,  51  N.  Y. 
V.  Rosenzweig,  113  Pa.  St  519;  654 ;  Von  Fragstein  v.  Windier,  2  Mo. 
Holmes  v.  Carolina  C.  R.  Ca,  94  N.  App.  598 ;  Newman  v.  St  Louis,  etc, 
C.  818 ;  Kuowlee  v.  Norfolk  a  R  Co.,  R.  Ca,  id.  402 ;  Kennedy  v.  North  R 
102  id.  59 ;  Louisville  &  N.  R  Ca  v.  Ca,  86  Ma  851 ;  Green  v.  Craig,  47  id. 
Ballard,  85  Ky.  887 ;  S.  C,  88  id.  159 ;  90 ;  Molecek  v.  Tower  Grove  R  Ca, 
Sloan  V.  Edwards,  61  Md.  89;  Voltz  57  id.  17;  Klingman  v.  Holmes,  54 
V.  Blackmar,  64  N.  Y.  440 ;  Tift  v.  id.  804 ;  Graham  v.  Pacific  R  Ca,  66 
Culver,  8  Hill,  180 ;  Tillotson  v.  id.  586 ;  Kansas,  etc.  R  Ca  v.  Little, 
Cheetham,  8  Johns.  56 ;  Wort  v.  Jen-  19  Kan.  267 ;  Edelman  v.  St  Louis  T. 
kins,  14  id.  852 ;  Taylor  v.  Railway,  Ca,  8  Ma  App.  508 ;  Vicksburg,  etc. 
48  N.  H.  820;  Goodspeed  v.  Bank,  22  R  Co.  v.  P&tton,81  Miss.  155;  Storm 
Conn.  58 ;  Fleet  v.  HoUenkemp,  18  R  v.  Green,  51  id.  108 ;  Memphis,  etc. 
Mon.  219 ;  Jennings  v.  Maddox,  8  id.  R  Co.  v.  Whitfield,  44  id.  466 ;  Bur- 
432 ;  Blinois,  etc.  R  Ca  v.  Cobb,  68  rage  v.  Milson,  18  id.  287 ;  Kalb  v. 
IU.58;  Becker  V.  Dupree,  75  id.  167;  Bankhead,  18  Tex.  228;  Smith  v. 
Robinson  v.  Burton,  5  Harr.  (Del.)  Sherwood,  2  Tex.  460;  Bowler  v. 
885  (but  see  McCoy  v.  Philadelphia,  Lane,  8  Met  (Ky.)  811 ;  Cochran 
etc,  R  Ca,  5  Houst  599);  Fox  v.  v.  Miller,  18  Iowa,  128;  Champion 
Stevens,  18  Minn.  272 ;  Dibble  v.  Mor-  v.  Vincent,  20  Tex.  811 ;  Greenville, 
lis,  26  Conn.  416;  Toung  v.  Mertens,  eta  R  Ca  v.  Partlow,  14  Rich.  287; 
27  Md.  114;  Elbin  v.  Wilson,  33  id.  Magee  v.  Holland,  27  N.  J.  L.  86; 
185;  Wade  v.  Thayer,  40  Cal.  578;  Mobile,  eta  R  Ca  v.  Ashcrof t,  48  Ala. 

1  Kauff  man  v.  Babcock,  67  Texas,  241. 
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action  on  the  case  for  fraud  in  the  sale  of  personal  property ;  ^ 
but  it  may  be  doubted  whether  all  the  elements  which  enter 
into  the  right  to  exemplary  damages  are  not  present  when 
a  fraud  is  perpetrated.^  A  corporation  has  the  same  right  to 
recover  punitive  damages  as  an  individual  for  a  malicious  and 
oppressive  trespass  committed  upon  its  property.*  Under  a 
statute  which  provided  that  injuries  to  the  person,  whether 
the  same  do  or  do  not  result  in  death,  shall  survive  to  the  ex- 
ecutor or  administrator,  such  damages  have  been  allowed 
where  there  was  an  interval  between  the  act  which  caused  the 
death  and  that  event ;  *  and  also  where  the  death  was  instan- 
taneous.' Statutes  of  this  character  usually  confine  the  dam- 
ages to  the  pecuniary  injury  sustained  by  the  next  of  kin  or 
the  persons  who  may  recover,  and  are  construed  to  exclude 
punitory  damages.*  A  court  of  equity  will  not  award  such 
damages,'  but  courts  of  admiralty  will.*  They  cannot  be  re- 
covered in  an  action  for  a  statutory  penalty .• 
The  doctrine  that  exemplary  damages  may  be  allowed  for 


15 ;  Hefley  v.  Baker,  19  Kan.  9 ;  Saw- 
yer V.  Lauer,  10  id.  460 ;  Raynor  v. 
Nims,  87  Mich.  34 ;  Emblen  v.  Myers, 
6  H.  &  N.  54 ;  Baltimore,  etxx  T.  Ca 
V.  Boone,  45  Md.  844 ;  McWilliams  v. 
Holan,  42  id.  56;  Philadelphia,  etc. 
R  Co.  V.  Larkin,  47  id.  155;  Brad- 
shaw  T.  Buchanan,  50  Tex.  493; 
Titus  ▼.  Corkins,  21  Kan.  722 ;  Meidel 
V.  Anthis,  71  111  241 ;  Dutton  v.  Beers, 
88  Conn.  529 ;  Munter  v.  Bande,  1  Ma 
App.  484 ;  Parker  v.  Shacklef ord,  61 
Ma  68;  Shaw  t.  Brown,  41  Tex.  446; 
Welch  V.  Durand,  86  Vt  182;  Ells- 
worth V.  Potter,  41  id.  685 ;  Slater  v. 
Sherman,  5  Bush,  206;  Huckle  v. 
Money,  2  Wils.  205;  Tullidge  v. 
Wade,  8  id.  18 ;  Merest  v.  Harvey,  5 
Taunt  442;  Brewer  v.  Dew,  11  M.  & 
W.  625 ;  Sears  v.  Lyons,  2  Staik.  817 ; 
Williams  v.  Currie.  1  Man.,  G.  &  S. 
841 ;  Bell  v.  Midland  Ry.  Ca,  10  G  R 
(N.  &)  287;  Qissold  v.  Machell,  26 
Up.  Can.  Q.  B.  422 ;  Silver  v.  Domin- 
ion TeL  Ca,  2  Rus&  &  G.  (Nova  Scotia^ 
17. 


The  malice  necessary  to  authorize 
the  infliction  of  exemplary  damages 
need  not  be  proved  beyond  a  reason- 
able doubt  St  Ores  v.  McGlashen, 
74  Cal.  14a 

1  Singleton's  Adm'r  v.  Kennedy,  9 
R  Mon.  222. 

estate  V.  Stevens,  103  Ind.  55; 
Holmes  v.  Carolina  C.  R  Ca,  94  N. 

C.  8ia 

s  International,  etc.  R*  Ca  t.  Tele- 
phone &  T.  Ca,  69  Texas,  277. 

♦  Murphy  v.  New  York,  etc.  R  Ca, 
29  Conn.  496. 

»Halsey  v.  Mobile  &  O.  R  Ca,  7 
Baxter  (Tena),  239;  Railway  Ca  ▼. 
Doughtry,  88  Tenn.  721. 

6Seech.87,  voLa 

7Bird  v.  W.  &  M.  R  Ca,  8  Rich. 
Eq.  46,  57. 

8  Boston  Manuf.  Ca  v.  Hske,  2 
Mason,  119,  121. 

^  Stovall  V.  Smith,  4  R  Mon.  878 ; 
Giffen  v.  Barr,  60  Vt  599. 
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the  purpose  of  example  and  panishment  in  addition  to  [722] 
compensation  in  certain  cases  is  held  in  a  majority  of  the 
states  of  the  Union,'  in  Canada  and  in  England.  In  some 
states  it  is  followed  with  reluctance  and  deprecating  acqui- 
escence; in  others,  with  emphatic  indorsement;  while  in  a 
few  it  is  not,  or  but  partially,  accepted.  There  is  a  substantial 
and  practical  difference,  and  not  a  mere  verbal  conflict,  on  two 
aspects  of  the  subject.  First,  as  to  what  is  intrinsically  meant 
by  exemplary,  vindictive,  punitive  or  punitory  damages;  those 
words  in  general  being  used  indifferently  as  importing  the 
same  thing.'  Second,  in  respect  to  the  consequence  to  [723] 
the  civil  remedy  of  the  tortious  act  complained  of  being  an 
offense  punishable  under  the  criminal  law. 

1  Indiana  has  been  considered  by  >  Chiles  ▼.  Drake,  2  Met  (Ky.)  146 ; 
some  courts  and  writers  to  be  one  of  LouisviUe,  etc  R  Ca  v.  Smith,  2 
the  states  in  which  exemplary  dam-  DuvaU,  556 ;  Kennedy  y.  North  Ma 
ages  are  not  recoverabla  This  misap-  R.  Ca»  86  Ma  861. 
prehension  has  probably  arisen  from  In  Meidei  t.  Anthis,  71  I1L  241,  the 
obiter  remarks  by  individual  judges  court  gave  a  construction  to  the 
and  from  the  rule  long  established  remedy  of  a  wife  for  damages  under 
and  consistently  adhered  to  that  the  liquor  law  of  that  state.  That 
they  cannot  be  allowed  where  the  act  act  subjects  the  seUer  of  intoxicating 
whifeh  gives  rise  to  the  claim  is  pun*  liquors  sold  contrary  to  its  provis- 
ishable  criminally.  It  was  observed  ions  to  punishment  by  indictment ; 
in  State  v.  Stevens^  108  Ind.  55,  that  it  also  gives  a  civil  remedy  in  dam- 
in  aU  that  class  of  torts  not  rising  to  ages  to  a  wife,  among  others,  who  is 
the  degree  of  criminality  the  injured  injured  in  person,  property  or  means 
party  might  where  the  elements  of  of  support  by  the  intoxication  of  ber 
fraud,  malice,  gross  negligence  or  husband,  caused  by  such  unauthor- 
oppression  mingled  in  the  contro-  ised  and  prohibited  salea  Breese, 
versy,  in  addition  to  full  compensa-  C.  J.,  referred  to  Freese  v*.  Trip}),  70 
tion  for  all  other  damages,  recover  SL  496,  and  said:  ^'It  was  held  in 
exemplary  or  punitive  damages  as  a  that  case  that  the  statute,  being 
punishment,  or  by  way  of  example,  highly  penal  in  its  character,  and  in- 
to deter  others  from  the  like  offenses,  troducing  remedies  unknown  to  the 
Lytton  V.  Baird,  05  Ind.  849.  common  law  in  which  the  person 

The  code  of  Oeorgia  permits  the  prosecuting  had  decided  advantagrs 
recovery  of  exemplary  damages  over  the  party  defending,  should  re- 
'*  either  to  deter  the  wrong-doer  ceive  a  strict  construction.  It  was 
from  repeating  the  trespass  or  as  held  that  anguish  or  mental  pain  of 
compensation  for  the  wounded  feel-  the  wife  was  not  an  element  of  darn- 
ings of  the  plaintiff.**  The  public  age  to  be  considered.  The  stacuce 
good  and  the  desire  to  deter  others  contemplates  only  injury  in  person 
cannot  justify  their  imposition.  Rat-  or  property  or  means  of  support  It 
oree  v.  Chapman,  79  Ga  574.  was  also  held  the  jury  could  not 
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§  393.  Same  subject.  Formerly  the  imposition  of  damages 
as  punishment  and  for  example  was  exclusively  in  the  discre- 
tion of  the  jury,  subject  to  review  as  to  the  amount  allowed. 
There  is  a  tendency  in  the  more  recent  adjudications  to  con- 
give  exemplary  damages  unless  act-  doer,  as  well  as  compensative  to  the 
ual  damages  were  proved  and  found,  sufferer.  8  Parsons  op  Cont  170. 
In  support  of  this,  Schneider  v.  Qreenleaf,  in  his  treatise  on  Evidence, 
Hosier,  21  Ohio  St  98,  was  cited.  It  in  most  emphatic  language  affirms 
was  also  held  that  exemplary  dam-  that  the  position  that  damages  may 
ages  could  not  be  awarded  as  pun-  be  given  by  way  of  punishment  has 
idhmeut  for  the  reason  the  statute  not  the  countenance  of  any  express 
itself  provides  the  public  shall  avail  decision  upon  the  point,  though  it 
of  its  preventive  provisions  by  indict-  has  the  support  of  several  obiter 
ment  (g§  6,  8) ;  that  putting  money  dicta;  and  inquires,  if  this  be  a  rule 
in  the  pocket  of  the  plaintiff  would  of  law,  how  is  the  party  to  be  pro- 
be no  satisfaction  to  the  public  for  tected  from  double  punishment  2 
violation  of  a  penal  statuta  Ap-  Qreenleaf  on  Evidence,  §  242,  in  an 
pellee  in  this  case  insists  such  dam-  elaborate  note.  Although  this  court 
ages  can  be  awarded ;  that  the  statute  is  committed  to  the  otlier  doctrine, 
allows  exemplary  damage&  This  is  still  the  question  remains  under  this 
true,  but  not  damages  by  way  of  statute,  can  the  jury  give  exemplary- 
punishment,  but  exemplary  damages,  damages  by  way  of  punishment  of 
such  as  will  operate  as  an  example,  the  offender?  They  may  give  ex- 
or  a  warning  to  deter  the  party  or  emplary  damages.  We  understand 
others  from  similar  transactions,  and  by  this  they  may,  in  a  proper  case, 
aggravating  circumstances  must  be  give  besides  actual  damages  to  the 
shown.  Appellee  says  such  damages  party  in  jui'ed  such  damages  as  may- 
are  allowed  in  actions  of  tort  at  com-  operate  as  a  warning  to  others —  they 
mon  law.  Granted ;  but  this  is  not  may  make  an  example  of  the  seUer 
an  action  of  tort  at  common  law;  by  the  q^^antun^  of  damages  they 
and  the  idea  of  the  statute  does  not  shall  award  against  hino.  AVe  can- 
seem  to  be,  as  it  has  provided  a  pun-  not  believe  that  it  was  the  design  of 
ishment  for  the  public  wrong,  that  the  legislature  to  give  to  the  jury  in 
a  complaining  party  in  a  civil  suit  such  an  action  the  power  to  punish 
should  pocket  money  by  way  of  pun-  the  violator  of  the  law  in  the  shape 
ishment  for  the  offender.  We  con-  of  damages  which  go  to  the  party 
cede  this  court  is.  committed  to  the  injured,  the  more  especially  as,  by 
doctrine  that  in  certain  actions  of  the  very  act  authorizing  exemplary 
tort  at  the  common  law  the  jury  damages,  the  seller,  as  punishment 
can  go  beyond  the  question  of  mere  for  his  wrong-doing,  is  subject  to  fine 
compensation  for  the  injury,  and  and  imprisonment  in  the  county  jail, 
give  damages  by  way  of  punishment.  Exemplary  damages  must  not  be 
though  eminent  law  writers  protest,  given  as  punishment  —  not  as  vin- 
and  insist  that  this  was  not  a  princi-  dictive  but  as  exemplary  damages, 
pie  of  the  ancient  and  genuine  com-  This  is  a  penal  statute,  and  to  the 
mon  law.  It  is  insisted,  by  that  law,  words  used  in  it  the  proper  signifi- 
the  civil  remedy  for  a  wrong  done  cance  must  be  given.  It  was  enough 
should  not  be  punitive  to  the  wrong-  to  comply  with  the  statute  for  the 
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aider  such  damages  more  in  the  nature  of  a  right,  or  following 
as  a  legal  consequence  from  the  doing  of  an  unlawful  act  with 
reprehensible  motives.  Whether  the  allowance  is  discretion- 
ary with  the  jury  or  may  be  directed  by  the  court,  in  making 
it  the  idea  of  compensation  to  the  injured  party  for  any  im- 
mediate or  remote  loss  or  injury  to  him  is  put  out  of  view. 
In  determining  the  amount  which  the  defendant  shall  pay  on 
this  account  the  turpitude  of  his  conduct  and  his  financial 
ability  are  only  considered ;  and  such  consideration  is  not  in 
view  of  the  injury  or  distress  of  the  plaintiff,  but  in  be- 
half of  the  public:  the  wrongful  act  is  regarded  as  an  indi- 
cation of  the  actor's  vicious  mind  —  as  an  overt  deed  of  vin- 
dictive or  wanton  wrong,  offensive  and  dangerous  to  the  pub- 
lic good.  This  is  the  view  of  those  damages  which  gen-  [724] 
erally  prevails.  They  are  allowed  when  a  wrongful  act  is 
done  with  a  bad  motive ;  or  so  recklessly  as  to  imply  a  disre- 
gard of  social  obligations ;  or  where  there  is  negligence  so 
gross  as  to  amount  to  misconduct  and  recklessness.^  In  answer 
to  the  contention  that  punitive  damages  cannot  be  awarded  in 
an  action  for  negligence,  Appleton,  C.  J.,  said:  The  law  seems 
well  settled  that  punitive  damages  may  be  given  in  case 
equally  as  in  trespass.  Whatever  reasons  exist  for  punitive 
damages  in  trespass  are  equally  applicable  in  case.  The  objec- 
tion is  that  this  is  merely  negligence  and  not  the  wilful  act  of 
the  defendant.  But  the  omission  of  duty,  negligence,  may  be 
as  injurious  and  criminal  in  its  consequences  as  the  direct  and 
wrongful  application  of  force.  The  omission  to  act  when  ac- 
tion is  obligatory  is  equally  criminal  with  wrongful  action 
when  action  is  forbidden.  Action  and  inaction  alike  imply 
volition.    Care  and  want  of  care  are  evidentiary  of  mental 

court  to  tell  the  jury  that,  in  addition  away,  84  IIJ.  867 ;  Philadelphia,  etc. 

to  actual  damages,  they  might  find  R.  Co.  t.  Hoeflich,  62  Md.  800 ;  HofT- 

exemplary  damages."  man  v.  Northern  P.  R.  Ca,  45  Minn. 

1  Voltz  V.  Blackmar,  64  N.  Y.  440;  53;  Trauerman  v.  Lippincott,  89  Mo. 

Milwaukee,  eta  R  Co.  t.  Arms,  91  App.  478 ;  Powers  v.  Manhattan  Ry. 

U.  a  489 ;  Prickett  v.  Crook,  20  Wis.  Co.,   120  N.  Y.  178 ;  Brooks  v.  New 

858;  Caldwell  t.  New  Jersey  Steam-  York,  etc.  R.  Co.,  80  Hun,  47;  Day  v. 

boat  Co.,  47  N.  Y.  282;  Hoadley  v.  Holland,  15  Ore.  464;  Boyle  v.  Case, 

Watson,  45  Vt  289 ;  Meibus  v.  Dodge,  18  Fed.  Rep.  880 ;  Berry  v.  Fletcher, 

88  Wis.  800 ;  Baltimore,  etc.  T.  Co.  v.  1  Dill.  67 ;  United  States  v.  Taylor,  85 

Boone,*  45    Md.    844;    Sherman    v.  Fed.  Rep.  484 ;  Alabama,  etc.  R. Ca  ▼. 

Dutch,  16  IlL  283 ;  Clevenger  v.  Dun-  Sellers^  98  Ala.  9. 
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conditions.*  It  is  no  objection  to  the  allowance  of  snch  dam- 
ages that  the  declaration  does  not  allege  that  the  negligence 
was  wilful  and  wanton.* 

If  a  wrong  is  done  wilfully ;  that  is,  if  a  tort  is  committed 
deliberately,  recklessly,'  or  by  wilful  negligence,*  with  a  pres- 
ent consciousness  of  invading  another's  right,  or  of  exposing 
him  to  injury,  an  undoubted  case  is  presented  for  exemplary 
damages.  To  enable  a  jury  to  exercise  their  discretion  wisely 
for  the  purposes  for  which  such  damages  are  allowable,  all  the 

1  Wilkinson  t.  Drew,  75  Me.  880 ;  within  the  strictest  signification  of 
Hopkins  t.  Atlantic,  etc.  R.  Ca,  86  the  phrase,  which  means  such  entire 
N.  H.  9.  want  of  care  as  to  raise  a  presump- 

2  Wilkinson  v.  Drew,  75  Me.  860.         tion  that  the  person  in  fault  is  con- 
'  In  Lake  Shore,  etc.  Ry.  Ca  v.  Ro-    scions  of  the  probable  consequences 

senzweig,  118  Pa.  St  519,  548,  a  pas-  of  his  carelessness,  and  is  indifferent 

senger  was    wrongfully    put  off   a  or  worse  to  the  danger  of  injury  to 

train.    Tlie  court  said :    •*  In  deter^  the  persons  or  property  of  othem 

mining  whether  the  conductor  acted  Lienkauf  v.  Morris*  66  Ala.  406 ;  Wil- 

in  reckless  disregard  of  the  plaintiff's  kinson  v.  Searcy,  76  id.  176. 

rights,  the  jury  ought  to  have  kept  It  is  said  in  Brooke  v.  Clark,  57 

in  view  the  fact  that  he  violated  an  Tex.  105,  114:  ''If  the  conduct  of  the 

express  rule  calculated  to  promote  the  defendant  in  the  discharge  of  his  duty 

safety  of  passengers  and  those  having  as  accoucher  was  so  grossly  negli- 

contractual  relation  with  the  defend-  gent  as  to  raise  the  presumption  of 

ant    This  conductor  committed  no  his  criminal  indifference  to  results,  we 

battery;  he  made   no  threats;    he  very  greatly  doubt  whether  it  should 

acted  quickly.  A  glance  at  the  ticket,  avail  to  exempt  him  from  exemplary 

a  pull  at  the  bell  rope,  the  stopping  damages  for  him  to  show  that  he  had 

of  the  train,  a  deaf  ear  to  the  plaint-  no  bad  motive,  and  that  he  acted  oth- 

iff's  entreaties  to  be  carried  to  a  place  erwise  in  a  manner  tending  to  show 

of  safety,  a  few  significant  words,  and  that  he  was  not^  at  heart,  indifferent^ 

the   plaintiff   followed   him  to  the  Where  the  act  is  so  grossly  negligent 

ground,  there  to  be  pointed  to  a  light  as  to  raise  the  presumption  of  indif- 

toward  the  depot ;  but  not  to  a  bridge  f erence,  evidence  that  in  other  mat- 

or  any  safe  way  out  of  his  peril    If  ters   connected   therewith    he  had 

there  was  no  wilful  misconduct  by  shown  due  care^  and  that  actual  ki- 

the  conductor,  how  can  it  be  said  difference  would  have  been  in  fact 

that  he  was  not  recklessly  indifferent  indifference    to    his    own   interest, 

to  the  consequences  likely  to  befall  should,  we  think,  not  be  allowed  for 

the  plaintiff?  If  the  suit  were  against  any  other  purpose  than  to  be  consid- 

him,  there  could  be  little  question  ered  by  the  jury  in  fixing  the  amount 

that  the  jury  would  be  permitted  to  of  exemplary  damages." 

give  exemplary  damages."  Compare  Gross  carelessness  is  not  ground 

Philad.  Traction  Ca  v.  Orbann,  119  for  such  damages  under  the  code  of 

Pa.  St  87 ;  Philadelphia,  eta  R.  Ca  California,  in  the  absence  of  oppres- 

V.  Hoeflich,  62  Md.  800.  sion,  fraud   or   malice.    Yerjan    v. 

4  The  negligence  must   be  gross^  Linkletter,  80  CaL  185u 
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facts  and  ciroumstances  which  belong  to  the  principal  trans- 
action and  tend  to  develop  its  character  should  be  submitted 
to  them.* 

These  damages  are  allowable  only  when  there  is  miscon- 
duct and  malice,  or  what  is  equivalent  thereto.  A  tort  com- 
mitted by  mistake,  in  the  assertion  of  a  supposed  right,  or 
without  any  actual  wrong  intention,  and  without  such  reck- 
lessness or  negligence  as  evinces  malice  or  conscious  disregard 
of  the  rights  of  others,  will  not  warrant  the  giving  of  dam- 
ages for  punishment,  where. the  doctrine  of  such  damages 
prevails.*  An  excessive  battery  is  an  answer  to  a  plea  of  son 
assaicU  demeanej  and  if  wantonly  or  maliciously  inflicted  sub- 
jects the  party  making  it  to  the  same  liability  to  exemplary 
damages  as  if  he  had  been  the  original  wrong-doer.'  So  the 
fact  that  a  person  who  has  acted  oppressively  and  [725] 
cruelly  in  dispossessing  another  in  inclement  weather  be- 
lieved he  had  a  right  to  eject  him  will  not  be  a  protection 
from  exemplary  damages,  if  it  be  found  that  he  had  not  such 
legal  right.* 

1  The  cases  cited  in  the  five  last  6t4»  525) ;  Kolb  v.  O'Brien,  86  IlL  210 ; 
preceding  notes  recognize  the  rula  Floyd  t.  Hamilton,  88  Ala.  285 ;  De- 
Alabama,  etc.  B.  Ca  T.  Frazier,  98  Taughn  v.  Heath,  87  id.  595 ;  Hamil- 
Ala.  45.  ton  v.  Third  Ava  R  Ca,58  N.  Y.  25; 

>  Alabama,  etc.  R  Ca  v.  Arnold,  Wallace  v.  Mayor,  9  Abb.  40 ;  Moody 

84  Ala.  159;  Patterson  t.  South  &  v.  McDonald.  4  CaL  297;  St  Peter's 

N.  A.  R.  Ca,  89  id.  818 ;  SuUivan  v.  Church   v.    Beach,    26   Conn.   dUS ; 

Dee,  8  111.  App.  268;  Holmes  v.  Car-  Phelps  v.  Owen,  11  CaL  22;  Goetz  t. 

olina  a  R.  Ca,  94  N.  C.818;  Jackson  Ambe,  27  Ma  28;  Biggs  v.  D'Aquin, 

T.  Crum,  62  Texas,  401 ;  Nordhaus  ▼.  18  La.  Ann.  21 ;  Jones  v.  Rahilly,  16 

Peterson,  54  Iowa,  68 ;  Inman  v.  Ball,  Minn.  821 ;   Beveridge  v.  Welch,  7 

65  id.  548  (it  is  not  enough  to  author-  Wis.  466;   Blodgett  v.  Brattleboro, 

ize  the  imposition  of  exemplary  dam-  80  Vt  579 ;  Smith  v.  Wunderlich,  70 

ages  that  the  defendant  acted  with  111.  426;  Stillwell  v.  Barnett,  60  id. 

good  reason  to  believe  that  he  was  210 ;  Tripp  v.  Qrouner,  id.  474 ;  EUi- 

doing  wrong) ;  Powers  v.  Manhattan  ott  v.  Herz,  29  Mich.  202 ;  Walker  t. 

Ry.  Ca,  120  N.  Y.  178  (a  delay  of  two  Fuller,  29  Ark.  448 ;  Brown  v.  Allen, 

years  to  initiate  condemnation  pro-  85  Iowa,  806 ;  Scripps  v.  Reilly,  88 

ceedings  will  not  subject  a  railroad  Mich.  10 ;  Hyatt  t.  Adams,  16  id.  180 ; 

company  to  punitory  damages  if  it  Allison  v.  Chandler,  11  id.  542l 

has  legislative  and  judicial  authority  '  Philadelphia,  etc.  R  Ca  t.  Larkin, 

to   support   its    acts) ;    O'Brien    v.  47  Md.  155. 

Loomis,  48  Ma  App  29;  Richmond  ^Raynor  v.  Nims,  87  Mich.  84 

&  D.  R  Ca  T.  Vance,  98  Ala.  144  There  is  a  very  instructive  and  rea- 

(see  Alabama,  eta  R  Ca  v.  Hill,  idk  sonable  renimi  of  the  discussions  on 
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§394.  Malice  in  law  and  malice  In  faet.  As  has  been  shown, 
the  liability  to  exemplary  damages  does  not  rest  solely  on  the 
fact  that  the  defendant  has  done  wrong  by  infringing  on  the 

the  general  subject  in  Hendrickson  charge  under  habeas  corpus  of  Mr. 
▼.  Kingsbury,  21  lotra,  379,  an  action  Wilkes  from  arrest  for  libel  under  a 
for  assault  and  battery.  In  the  in-  '  general  warrant,'  issued  by  Lord 
structions  to  the  jury  the  trial  court  Halifax,  says :  '  The  immense  popu- 
thus  defined  and  stated  the  law  bf  laricy  which  Lord  Chief  Justice 
exemplary  damages :  *'  Exemplary  Pi*att  (afterward  Lord  Camden)  now 
damages  are  given  whenever  ele-  acquired  led  him  into  some  intemper- 
ments  of  oppression  or  fraud  or  ance  of  language,  although  his  de- 
malico  enter  into  the  commission  of  cisions  might  be  sound.  Many  ac- 
the  offense ;  and  in  such  cases  the  tions  were  brought  in  his  court  and 
jury  are  not  limited  to  actual  com-  tiied  before  him  for  arrests  under 
pensation,  nor  are  they  required  to  general  warrants:  and,  the  juries 
scrutinize  very  closely  the  amount  of  giving  enormous  damages,  applica- 
their  verdict;  but  blending  together  tions  were  made  to  set  aside  the 
the  rights  of  the  injured  party  and  verdicts  and  to  grant  new  trials  It 
the  interests  of  the  community,  they  might  be  right  to  refuse  to  interfere, 
may  give  such  a  verdict  as  will  com-  but  not  in  terms  such  as  these :  .  .  . 
pensate  for  the  injury,  and  at  the  The  defendants  claim  a  right,  under 
same  time  inflict  some  punishment  a  general  warrant  and  bad  prece- 
upon  the  defendant  for  his  wrongful  dents,  to  force  houses,  break  open 
act,  protect  society  and  manifest  the  escritoires,  seize  papers,  where  no 
detestation  in  which  the  act  is  held  inventory  is  made  of  tilings  taken, 
by  them."  On  appeal  Mr.  Justice  and  no  persons'  names  specified  in 
Cole  said :  "  As  to  the  right  of  the  jury  the  warrant,  so  that  messengers  are 
to  increase  the  amount  of  the  verdict  to  be  vested  with  a  discretionary 
so  as  '  to  manifest  the  detestation  in  power  to  search  wherever  their  sus- 
which  the  act  is  held  by  them,*  we  picions  or  their  malice  may  lead 
think  that  such  language,  or  its  them.  As  to  the  damages,  I  con> 
equivalent,  cannot  be  found  in  any  tinue  of  the  opinion  that  the  jur>* 
authoritative  report  of  any  adju-  are  not  limited  to  the  injury  re- 
dicated  case  in  England  or  this  ceived.  Damages  are  designed,  not 
country.  Mr.  Sedgwick,  in  his  only  as  a  satisfaction  to  the  injured 
article  in  reply  to  Professor  Green-  person,  but  likewise  as  a  punishment 
leafs  review  of  his  text,  both  of  to  the  guilty,  and  as  proof  of  the 
which  may  be  found  in  the  appendix  detestation  m  which  the  wrongful 
to  Sedgwick  on  the  Measure  of  Dam-  act  is  held  by  the  jury.'  Lord 
ages  (2d  and  8d  ed.),  quotes  that  Campbell  himself  italicises  the  last 
language,  and  cites  Lives  of  the  Lord  lines  in  his  quotation,  and  thereby 
Chancellors,  vol.  5,  p.  249.  We  have  points  to  that  as  the  'intemperate 
the  second  American  from  the  third  language '  into  which  Lord  Camden 
London  edition  of  that  most  excel-  had  been  led  by  the  *  immense  popu- 
l?nt  work,  and  on  pages  218  and  214  larity '  acquired  by  the  discharge  of 
the  learned  author  and  justly  distin-  Mr.  Wilkes,  a  member  of  parliament, 
guished  jurist,  Lord  Campbell,  after  from  his  arrest  under  a  general  war- 
stating  the  circumstances  of  the  dis-  rant  for  publishing  a  seditious  libeU 
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legal  rights  of  the  plaintiff.*  The  wrong  must  be  aggravated 

by  the  manner  in  which  or  the  purpose  for  which  it  was  done. 

The  spirit  which  actuated  the  wrong-doer  may  doubtless  be 

The  discharge  was  based  upon  his  the  verdict  on  the  ground  of  excess- 
privilege  as  a  member  of  parliament  Ive  damage&  Without  passing  just 
to  be  free  from  arrest  in  all  cases  ez-  here  upon  the  correctness  of  other 
cept  treason,  felony  and  actual  breach  portions  of  the  instruction,  we  think 
of  the  peace.  Upon  the  reas-  that  after  telling  the  jury  that  they 
sembling  of  parliament  after  Mr.  may  compensate  the  plaintiff,  punish 
Wilkes'  discharge,  both  houses  de-  the  defendant  and  protect  society, 
clared  (as  if  in  condemnation  of  and  not  scrutinize  these  amounts 
Lord  Camden's  decision)  *  that  priv-  very  closely,  that  they  may  also  add 
ilege  of  parliament  does  not  extend  such  further  sum  as  will  manifest 
to  the  case  of  writing  or  publishing  the  detestation  in  which  the  act  is 
seditious  libela'  It  was  after  this  held  by  them,  is,  to  speak  mytho- 
resolution  of  parliament,  and  in  Mr.  logically, '  piling  Pelion  and  Ossa  on 
Wilkes'  own  action  for  that  particu-  Olympus,'  and  is  without  good  f oun- 
lar  arrest,  that  Lord  Chief  Justice  dation  as  we  think  in  principle  or 
Pratt  is  said,  by  Lord  CampbeU,  to  precedent" 

have  used  the  language  quoted ;  but  As  to  the  ri^ht  of  the  jury  to  give 
in  a  note  to  page  14  of  the  Lives  of  damages  by  way  of  punishment  he 
the  Lord  Chancellors,  the  case  of  continued:  "He  would  be  a  bold 
Boardman  v.  Carrington,  2  Wils.  jurist  who,  in  view  of  these  author- 
244»  is  cited.  Now,  if  Lord  Camp-  ities  [over  one  hundred  different 
bell,  who  writes  of  Lord  Cam-  cases  which  the  learned  judge  said 
den  as  'one  of  the  brightest  oma-  he  had  carefully  examined,  and  a 
ments  of  my  profession,  and  of  my  majority  of  which  decide  that  vin- 
party,*  can  so  unequivocally  con-  dictive  or  punitory  damages  may 
demn  this  particular  language  as  in-  be  given  in  cases  where  the  element 
temperate  and  unsound ;  and  when  of  fraud  or  oppression  is  shown], 
the  circumstances  under  which  il  should  hold  that  the  doctrine  of  ex- 
was  uttered  are  so  clearly  indicative  emplary,  vindictive  or  punitive  dam- 
of  a  controversy  between  the  king  ages  had  no  foundation  in  law.  Since 
and  parliament  on.  the  one  hand,  the  time  of  the  controversy  between 
and  the  court  and  people  on  the  Professor  Greenleaf  and  Mr.  Sedg- 
other,  as  would  naturally  (if  not  wick  (1847)  on  this  subject,  a  large 
properly)  stimulate  to  the  use  of  majority  of  the  appellate  courts  in 
strong  and  partisan  language,  is  it  this  country  have  followed  the  doc- 
reasonable  to  hold  upon  this  author-  trine  advosated  by  Mr.  Sedgwick  in 
ity  alone  that  such  language  is  the  that  controversy;  and  our  own  su- 
law  of  the  land,  and  ought  to  be  preme  court  has  expressly  denied, 
given  as  such  by  way  of  instruction  on  the  authorities,  the  correctness  of 
to  the  jury?  It  should  also  be  borne  Professor  Greenleaf  s  views  (Funk  & 
in  mind  that  even  Lord  Camden  Co.  v.  Coe,  4  Q.  Greene,  555) ;  and  in 
himself  did  not  give  this  language  the  same  case  expressed  the  opinion 
in  instructions  to  the  jury,  but  only  that,  under  certain  circumstances, 
used  it  in  argument  to  sustain  his  exemplary  damages  should  be  enter- 
judgment  and  refusal  to  set  aside  tained.  .  .  .  Cochrane  v.  Miller, 
Vol.  I— 54 
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inferred  from  the  circumstances  surrounding  the  parties  and 

the  trJEinsaction.    If  it  appears  that  he  is  a  lunatic,  he  is  not 

18  Iowa,  128 ;  Thomas  ▼.  Isett,  1  O.  ments  of  fraud,  malice,  gross  negli- 
Greene,  470 ;  Denslow  v.  Van  Horn,  gence  or  oppression  mingle  in  the 
16  Iowa,  476 ;  King  ▼.  Palmer,  18  controTersy,  the  law,  instead  of  ad- 
Iowa,  877;  K  a  1860,  §§  2112,  8118,  hering  to  the  system,  or  even  the 
8188.  It  seems  that  the  terms  escem-  language,  of  compensation,  adopts  a 
plary,  vindictive,  punitive,  inuxgi-  whoUy  different  rula  It  permits  the 
nary,  presumptive,  speculative,  and  juiy  to  give  what  it  terms  punitory, 
smart  money  are  used  in  the  law  as  vindictive  or  exemplary  damages ;  in 
synonymous;  and  the  first  three  other  words,  it  blends  together  the 
were  expressly  held  in  Chiles  v.  interests  of  society  and  the  aggrieved 
Drake,  2  Met  (Ky.)  146,  to  be  synony-  individual,  and  gives  damages  not 
mous  terma  While  these  words  cer-  only  to  recompense  the  sufferer  but 
tainly  have  a  literal  or  technical  to  punish  the  offender.  Sedg.  on 
difference  of  signification  as  defined  Meas.  of  Dam.  628. 
by  lexicographers,  yet  they  have  been  "  The  difference  arises,  not  in  the 
too  long  used  as  synonymous  by  legal  statement  of  the  respective  proposi- 
writers  to  now  justify  the  making  of  tions,  but  in  the  restatement  or  oon- 
any  distinction  of  meaning  in  con-  struction  which  each  puts  upon  the 
struing  the  decisions  or  opinions  of  rule  stated ;  *  in  short»*  says  Professor 
judges,  or  other  law  writings  in  Greenleaf,  'his  happiness;'  while 
which  they  are  used.  The  contro-  Mr.  Sedgwick  says,  *  in  other  words, 
versy  on  this  subject  between  Pro-  blends  together  the  interest  of  soci- 
fessor  Qreenleaf  and  Mr.  Sedgwick  ety  and  the  aggrieved  individual,' 
may,  perhaps,  after  all  the  attention  eta  But  some  of  the  courts,  which 
and  discussion  it  has  excited,  be  follow  the  rule  as  stated  by  Mr.  Sedg- 
found  to  be  a  controversy  as  to  the  wick,  place  a  construction  upon  it 
terminology  of  the  law,  rather  than  not  at  all  in  antagonism  to  the  rule  as 
as  to  the  extent  of  the  right  of  re-  stated  by  Mr.  Greenleaf.  In  Chiles 
covery  or  real  measure  of  damagea  v.  Drake,  2  Met  (Ky.)  146^  the  court 
Professor  Greenleaf  holds that^  while  say,  'every  recovery  for  personal  in- 
the  plaintiff  can  only  recover  com-  jury,  with  or  without  vindictive 
pensation,  he  is  not  confined  to  the  damages,  operate  in  some  degree  as 
proof  of  actual  pecuniary  loss,  but  a  punishment,  but  it  is  the  punish- 
that  the  jury  may  take  into  consid-  ment  which  results  from  the  redress 
eration  every  circumstance  of  the  of  a  private  wrong,  and  does  not, 
act  which  injuriously  affected  the  therefore,  violate  the  meaning  or 
plaintiff,  not  only  in  his  property,  spirit  of  the  constitution,'  prohibit- 
but  in  his  person,  his  peace  of  mind,  ing  more  than  one  punishment  foi 
his  quiet  and  sense  of  security,  in  the  the  same  offense.  .  .  .  The  dam- 
enjoyment  of  his  rights ;  in  short,  his  ages  are  aUowed  as  compensation 
happiness.  But  it  must  affect  his  for  the  loss  sustained,  but  the  jury 
happiness,  not  his  neighbors';  and,  are  permitted  to  give  exemplary 
therefore,  to  this  question  alone  the  damages  on  account  of  the  nature  of 
jury  should  be  restricted.  Sedg.  on  the  injury.  It  is,  therefore,  the  in- 
Meas.  of  Dam.  609.  While  Mr.  Sedg-  crease  of  the  damages  resulting  from 
wick  holds  that  whenever  the  ele-  the  character  of  the  defendant's  oon- 
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liable  for  anything  beyond  compensatory  damages  because  he 
is  incapable  of  exercising  the  volition  upon  which  depends  his 

duct  that  is  denominated  punitive  or  actual  pecuniary  loss  directly  bus- 
vindictive.  Under  the  rule  as  stated  tained,  as  the  value  of  the  clothing 
by  Mr.  Greenleaf  this  increase  of  destroyed.  Second,  the  consequential 
damages  resulting  from  the  nature  pecuniary  loss,  as  the  value  of  the 
of  the  defendants  conduct  showing  time  lost  by  the  plaintiff,  the  ex- 
fraud,  malice  or  oppression  is  given  penses,  if  any,  incurred  for  medicine, 
to  the  plaintiff  as  a  compensation  for  physician*s  bills,  compensation  to  the 
the  invasions  of  his  '  peace  of  mind,  attendant,  and  board  while  sick,  or 
his  quiet  and  sense  of  security  in  the  the  like.  Third,  the  physical  suffer- 
enjoyment  of  his  rights ; '  while'  un-  ing  consequent  upon  the  injury,  in- 
der  the  rule  as  stated  by  Mr.  Sedg-  eluding  any  temporary,  protracted 
wick,  this  increase  is  given  as  *  puni-  or  permanent  deformity,  disability 
tory,  vindictive  or  exemplary  dam-  or  disfiguring,  as  by  scars,  or  tlie  like, 
agea*  In  either  case,  and  under  Fourth,  the  mental  anguish,  loss  of 
either  rule^  the  amount  given  by  the  honor  and  sense  of  shame,  caused  by 
jniy  is  '  imaginary,*  '  presumptive '  the  act  of  the  defendant,  as  by  the 
or  'speculative  '  with  them ;  that  is,  exposure  of  his  naked  person  to  the 
the  jury  have  not»  and,  in  the  nature  public,  the  sense  of  wrong  inflicted, 
of  things,  cannot  have,  in  either  case,  insult  effected,  the  degradation  felt, 
any  pecuniary  standard  by  which  to  and  the  like.  Fifth,  the  injury  to  the 
measure  the  amount  of  compensa-  business,  reputation,  social  standing, 
tion  or  damages  to  which  the  plaint-  and  the  like.  Is  it  not  unreasonable 
iff  is  entitled.  to  suppose  that  such  an  instruction 
*' It  is,  perhaps,  true  that  the  broad  would  more  certainly  exclude  pas- 
and  general  language  of  the  rule,  as  sion  and  prejudice,  and  that  a  jury 
stated  by  Mr.  Sedgwick,  tends  more  would  feel  themselves  more  con- 
to  convey  to  a  jury  the  idea  of  their  strained  to  limit  their  verdict  to  com- 
unlimited  and  unrestrained  power,  pensation  to  the  plaintiff  for  the  in- 
jurisdiction  or  control  over  the  juries  inflicted  by  the  defendant, 
amount  of  their  verdict  than  the  rule  and,  at  the  same  time,  would  render 
as  stated  by  Mr.  Qreenleaf ;  and  that  a  verdict  which  wpuld  amply  com- 
under  that  rule  jurors  would  more  pensate  for  the  injury  in  every  phase 
frequently  return  verdicts  based  more  and  manner  wherein  it  could  oper- 
or  less  upon  their  passions  and  prej-  ate?  And,  indeed,  it  seems  to  us 
udices  than  under  the  other  rule.  For  that  under  such  an  instruction  the 
instance,  the  instruction  as  given  in  verdict  would  be  more  likely  to  ap- 
this  case,  omitting  the  objectionable  proximate  to  justice  and  to  exclude 
clause  heretofore  considered,  would  passion  and  prejudice  than  under  the 
tend  very  strongly  to  convey  to  the  loose  and  general  instruction  as  given 
jury  the  idea  of  complete  control  by  the  court  in  this  case,  and  justi- 
over  the  amount  of  their  verdict*  un-  fled  by  the  rule  laid  down  by  Mr. 
restrained  by  any  legal  rule  what-  Sedgwick,  and  sustained  by  the  gen- 
ever.  But  suppose  they  had  been  eral  current  of  the  authorities.  And 
instructed  that  in  estimating  the  yet  it  is  doubtless  true  that  such  an 
amount  of  plaintiff's  damages  they  instruction  might  mislead  and  con- 
would  ascertain  and  give :  First,  the  found  a  jury ;  and  they  would  no^ 
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liability .  therefor.*  There  is  some  diflference  of  opinion  con- 
cerning the  effect  to  be  given  an  act  which  is  done  without 
other  malice  than  is  implied  from  the  doing  of  an  unlawful 
act.  It  is  said  that  every  act  done  wilfully  or  purposely  to 
the  injury  of  another  without  or  upon  slight  provocation  is 
as  against  such  person  malicious,  and  the  law  so  presumes; 
and  whenever  a  grievous  or  wanton  assault  is  committed, 
actual  malice  need  not  be  shown  to  entitle  the  aggrieved 
party  to  exemplary  damages.*  Malice  in  law  is  not  personal 
hate  or  ill-will  of  one  person  towards  another :  it  refers  to  that 
state  of  mind  which  is  reckless  of  law  and  of  the  legal  rights 
of  the  citizen  in  a  person's  conduct  toward  that  citizen.'  It 
is  implied  from  the  doing  of  an  unlawful  and  injurious  act 
with  a  wrong  motive.*  The  right  of  the  jury  to  assess  punitory 
damages  in  cases  of  false  imprisonment,  says  Thayer,  J.,  does 
not  necessarily  depend  upon  the  existence  of  malice,  using  that 
term  in  its  ordinary  sense.  They  may  be  awarded  when  a 
wrongful  act  is  done  wilfully,  in  a  wanton  or  oppressive  man- 
ner, or  even  when  it  is  done  recklessly,  in  open  disregard  of 
the  rights  of  others.  The  cases  on  the  subject  show  that  in 
the  matter  of  assessing  damages  for  a  false  imprisonment,  or 
for  an  assault  or  trespass,  it  is  the  duty  of  the  jury  to  consider 
not  only  all  the  circumstances  of  aggravation  attending  the 
wrongful  act,  but  in  some  measure,  at  least,  the  nature  of  the 
right  that  has  been  invaded,  and  the  effect  upon  social  order 
of  permitting  a  wrong-^loer  to  escape  without  substantial 
punishment,  in  case  of  a  flagrant  violation  of  the  law  and  the 
rights  of  others.*  A  statute  which  imposes  liability  to  ex- 
emplary damages  for  wilful  neglect  contemplates  an  inten- 
tional failure  to  perform  a  manifest  duty  in  which  the  public 
has  an  interest,  or  which  is  important  to  the  person  injured, 

in  any  events  have  any  pecuniary  the  defendant  has  a  reasonable  ez- 

standard  by  which  to  measure  the  cuse  arising  from  the  provocation  or 

damages  under  the  third,  fourth  and  fault  of  the  plaintiff,  though   they 

fifth  subdivisions  of  the  instructions  were  hot  sufficient  to  justify  the  act 

as  specified"  dona    Ward  v.  Blackwood,  41  Ark. 

1  Mclntire  v.  Sholty,  131  HL  660.  295. 

2 Borland  v.  Barrett,  76  Va.  128.  'Willis  v.  Miller,  29  Fed  Rep.  28a 

They  are  not  recoverable  for  an  ^  White  v.  Spangler,  68  Iowa,  222. 

assault  if,  in  making  due  allowance  (^  Fotheringham  v.  Adams  £jqx  Co., 

for  the  infirmities  of  human  temper,  S6  Fed.  Rep.  252. 
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either  in  preventing  or  avoiding  the  injury.'  It  has  generally- 
been  held  that  civil  damage  laws  which  authorize  the  recovery 
of  such  damages  do  not  go  so  far  as  to  allow  them  to  be  im- 
posed unless  the  violation  of  the  law  was  wilful,  wanton  or 
reckless,  or  otherwise  merited  punishment  beyond  that  which 
followed  the  recovery  of  compensatory  damages.*  In  Iowa, 
however,  the  wilful  violation  of  the  statute  supports  the  re- 
covery of  punitive  damages.*  These  cases  and  the  adjudica- 
tions generally  do  not  proceed  on  the  theory  that  the  wrong- 
doer must  act  with  a  spirit  of  ill-will  toward  the  individual 
who  is  injured  by  his  act  or  omission.  Indeed,  so  far  as  puni- 
tory damages  are  based  on  the  principle  that  the  public  good 
requires,  or  is  subserved  by,  their  allowance,  the  consequences 
of  the  wrong-doer's  conduct  are  more  important  than  the  mo- 
tive which  prompted  it;  or  are  the  sure  mdioia  of  the  motive, 
so  far  at  least  as  to  throw  upon  him  the  duty  of  establishing 
the  facts  which  exempt  him  from  punitory  liability  for  doing 
an  act  in  itself  wrongful  to  another.  In  suits  for  libel  the 
general  rule  is  that  if  the  publication  is  libelous  per  se  exem- 
plary damages  may  be  awarded  without  proof  of  express 
malice ;  ^  if  it  is  not  so  libelous  the  falsity  of  it  is  sufficient 
proof  of  malice  to  sustain  such  damages  if  the  jury  award 
them.'  If  the  words  published  were  qualifiedly  privileged 
actual  malice  must  be  shown  in  order  to  authorize  the  imposi- 
tion of  damages  beyond  those  which  are  compensatory.*  In 
"Wisconsin  exemplary  damages  cannot  be  recovered  for  a  libel 
unless  it  was  published  with  special  ill-will  or  bad  intent^ 
which  may  be  inferred  from  all  the  circumstances,  but  not 
alone  from  the  falsity  of  the  charge  and  its  evil  consequences.^ 

1  Kentucky  C.  R  Ca  V.  Gastineau's  Rep.  724;   a  a,   20  W.   N.  a  ©T 

Vdm'r,  83  Ky.  119.  (Penn.). 

'^.Kreiter  t.  Nichols,  28  Mich.  496;  •Malloy  y.  Bennett»  16  Fed  Rep. 

Rosecrantz  v.  Shoemaker,  60  id.  4 ;  871 ;  Buckley  v.  Enapp,  48  Ma  162 ; 

Eadym  v.  MiUer,  18  II].  App.  474 ;  Bergman  v.  Jones,  94  N.  Y.  61 ;  Sam- 

Jockers  t.  Borgman,  29  Ean.  109;  uels  v.  Evening  Mail   Ass'n,  76  id. 

Neu  T.  Eechnie,  96  N.  Y.  682 ;  Frank-  604 ;  Holmes  v.  Jones,  121  id.  461. 

lin  V.  Schermerhom,  8  Hun,  112;  <  Fresh  t.  Cutter,  78  Md.   87;   10 

Reid  V.  TerwUliger,  116  N.  Y.  680;  L  R  A.  67. 

Meidel  t.  Anthis,  71  IlL  241.  ?  Eviston  ▼.  Cramer,  67  Wis.  670; 

s  Fox  V.  Wunderlich,  64  Iowa,  187.  Templeton  r.  Graves,  69  id.  96.    See 

*  Wood  V.  HUbish,  23   Ma  App.  Neeb  v.  Hope,  111  Pa.  St  146 ;  Ham- 

889 ;  Regensperger  v.  Kiefer,  7  AtL  ilton  v.  Enp,  81  N.  Y.  116. 
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§395.  Restriction  and  denial  of  exemplary  damages. 

[726]  In  some  jurisdictions  the  term  exemplary  damages  is 
in  use,  but  signifies  only  a  liberal  extension  of  compensation 
to  the  injured  party  in  view  of  the  bad  motive  which  induced 
or  characterized  the  wrong,  the  mental  distress  resulting 
therefrom,  and  the  remoter  pecuniary  consequences.  The 
[727]  courts  here  accept,  in  the  main,  the  views  of  Prof. 
Greenleaf.  He  says;  "Damages  are  given  as  a  compensa- 
tion, recompense  or  satisfaction  to  the  plaintiff  for  an  injury 
actually  received  by  him  from  the  defendant.  They  should 
be  precisely  commensurate  with  the  injury;  neither  more  nor 
less;  and  this,  whether  it  be  to  his  person  or  estate.  All 
[728]  damages  must  be  the  result  of  the  injury  complained 
of.  It  is  frequently  said  that  in  actions  ex  delicto  evidence  is 
admissible  in  aggravation  or  in  mitigation  of  damages.  But 
this,  it  is  conceived,  means  nothing  more  than  that  evidence 
is  admissible  of  facts  and  circumstances  which  go  in  aggra- 
vation or  in  mitigation  of  the  injury  itself.  The  circum- 
[729]  stances  thus  proved  ought  jto  be  those  only  which  belong 
to  the  act  complained  of.  The  plaintiff  is  not  justly  en- 
titled to  receive  compensation  beyond  the  extent  of  his  in- 
jury, nor  ought  the  defendant  to  pay  to  the  plaintiff  more 
than  the  plaintiff  is  entitled  to  receive.  Injuries  to  the  per- 
son or  to  the  reputation  consist  in  the  pain  inflicted,  whether 
bodily  or  mental,  and  in  the  expenses  and  loss  of  property 
which  they  occasion.  The  jury,  therefore,  in  the  estimation 
of  damages,  are  to  consider  not  only  the  direct  expenses  in- 
curred by  the  plaintiff,  but  the  loss  of  his  time,  his  bodily 
sufferings,  and,  if  the  injury  was  wilful,  his  mental  agony 
also;  the  injury  to  his  reputation,  the  circumstances  of  in- 
dignity and  contumely  under  which  the  wrong  was  done,  and 
the  consequent  public  disgrace  to  the  plaintiff,  together  with 
any  other  circumstances  belonging  to  the  wrongful  act  and 
tending  to  the  plaintiff's  discomfort."* 

§  396.  Same  subject ;  New  Hampshire  rule.  In  the  late 
New  Hampshire  case  already  referred  to,  Foster,  J.,  said  his 
review  of  the  cases  compelled  the  conclusion  that  the  modern 
erroneous  idea  of  exemplary  damages  "  originated  in,  and  is 
in  fact  the  same  thing  as,  damages  for  wounded  feelings,  as 

1 2  Greenlf.  Ev.,  §  207. 
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distingaished  from  damages  for  an  injury  to  the  person  [730] 
or  property.  Damages  for  lacerated  sensibilities,  insulted 
honor,  tyrannical  oppression,  and  so  forth,  being  much  em- 
phasized, and  often  being  the  principal  damage  suffered  b}"- 
the  plaintiff,  and  language  being  loosely  used,  and  not  pre- 
serving the  true  distinction  carefully,  ...  it  finally  came 
to  be  understood  that  damages  might  be  given  in  a  civil  suit  as 
A  punishment  for  an  offense  against  the  public ;  an  idea  tha& 
is  certainly,  not  plainly  declared  in  the  early  cases.  .  .  .  [i 
venture  to  say  that  no  case  will  be  found  in  which  a  judge  ex- 
plicitly told  a  jury  that  they  might  in  an  action  for  assault 
and  battery  give  the  plaintiff  four  damages,  viz. :  1.  For  loss 
of  property,  or  for  injury  to  his  apparel,  loss  of  labor  and 
time,  expenses  of  surgical  assistance,  nursing,  etc.  2.  For 
bodily  pain.  3.  For  mental  suffering;  and  4.  For  punish- 
ment of  the  defendant's  crime.  But  a  critical  examination 
of  the  cases  will  show,  as  I  believe,  that  this  fourth  is,  in 
fact,  comprehended  in  the  third,  but  has  grown  into  and  be- 
come a  separate  and  additional  item  by  inconsiderate,  if  not 
intemperate  and  angry,  instructions  given  to  juries  when  the 
court  was  too  much  incensed  by  the  exhibition  of  wanton 
malice,  revenge,  insult  and  oppression  to  weigh  with  coolness 
and  deliberation  the  meaning  of  language  previously  used  by 
other  judges;  and  instructions  prompted  by  impulses  of  right- 
eous indignation,  swift  to  administer  supposed  justice  to  a 
guilty  defendant,  but  expressed  with  too  little  caution  and 
without  pausing  to  reflect  that  the  court  was  thus  encourag- 
ing the  jury  to  give  the  plaintiff  more  than  he  was  entitled 
to ;  to  give  him,  in  fact,  as  damages,  the  avails  of  a  fine  im- 
posed for  the  vindication  of  the  criminal  law  and  for  the  sake 
of  public  example."  ^ 

In  a  subsequent  case  in  the  same  state  ^  the  court  approve 
the  foregoing,  and  say,  by  Gushing,  J.:  " Ordinarily,  in  ac- 
tions for  torts,  the  rule  of  damages  is  compensation  in  money 
for  thie  damage  sustained  by  reason  of  the  natural  and  obvi- 
ous consequences  of  the  wrongful  act.  .  .  .  When,  how- 
"ever,  the  element  of  malice  enters  into  the  wrong  the  rule  of 
damages  is  different  and  more  liberal.    It  is  equally  well  set- 

iFay  V.  Parker,  58  N.  H.  842.  'Bixby  v.  Dunlap,  56  N.  H.  450. 
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tied  that  in  such  cases  there  enters  into  the  question  of  dam- 
[731]  ages  considerations  which  cannot  be  made  the  subject  of 
exact  pecuniary  compensation, —  such  as  were  described  in  the 
charge  of  the  court  as  mental  distress  and  vexation,  what  in 
common  language  might  be  spoken  of  as  offenses  to  the  feel- 
ings, insult,  degradation,  offenses  against  honest  pride,  and  all 
matters  which  cannot  arise  except  in  those  wrongs  which 
are  attended  with  malice.  ...  In  the  endeavor  to  bring 
such  considerations  within  the  grasp  of  the  law,  and  as  far  as 
possible  to  compensate  such  wrongs  by  damages,  courts  have 
used* the  terms  punitory,  vindictive,  exemplary.  I  do  not 
think  the  cases  show,  in  so  far  as  I  have  examined  them,  that 
this  has  ever  been  considered  as  punishing  an  offense  agianst 
the  criminal  law  of  the  state,  but  simply  as  a  mode  of  stating 
the  matter  so  as  to  bring  this  almost  intangible  subject  within 
the  grasp  of  the  law.  Whenever  the  law  is  so  held  that  the 
jury  are  instructed  that  they  may  leave  the  domains  of  act- 
ual pecuniary  value,  and  go  into  speculations  in  regard  to 
compensation  for  the  wounded  feelings,  the  offended  pride, 
the  outraged  sense  of  decency  and  delicacy,  they  have  come 
into  the  domain  of  what  the  law  has  been  accustomed  to  call 
punitive,  vindictive,  or  exemplary  damages.  It  is  of  little 
consequence  under  what  name  it  goes.  The  substance  of  the 
thing  must  be  retained,  unless  a  very  large  class  of  cases  are 
to  be  stricken  from  the  list  of  actionable  wrongs.  .  .  .  Ac- 
cording to  these  views,  it  is  incorrect  to  separate  what  is 
called  actual  damage  from  what  is  called  exemplary  damage. 
The  rule  is  not,  as  I  understand  it,  to  instruct  the  jury  in  the 
first  place  to  determine  the  actual  money  damage  which  the 
plaintiff  has  sustained,  and  then  further  instruct  the  jury  that^ 
if  they  find  that  the  defendant  has  been  malicious,  they  may 
give  another  separate  sum  in  damages  by  way  of  example,  or 
for  the  sake  of  punishment.  The  true  rule,  as  I  understand  it^ 
is  to  instruct  the  jury  that  if  they  find  the  defendant  has  been 
malicious  the  rule  of  damages  will  be  more  liberal ;  that,  in- 
stead of  awarding  damages  only  for  those  matters  which  are 
capable  of  exact  pecuniary  valuation,  they  may  take  into 
consideration  all  the  circumstances  of  aggravation, —  the  in- 
sults, offended  fu3lings,  degradation  and  so  on, —  and  endeavor, 
according  to  their  best  judgment,  to  award  such  damages  bjr 
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way  of  compensation  or  indemnity  as  the  plaintiflP,  on  [732] 
the  whole,  ought  to  receive,  and  the  defendant  ought  to  pay." 
§  397.  Same  subject ;  Massachusetts  rule.  In  Massachu- 
setts the  same  doctrine  appears  to  be  held ;  compensation  is 
allowed  to  be  fixed  by  considering  all  those  circumstances 
which  are  generally  the  basis  of  exemplary  damages ;  but  there 
seems  to  be  no  countenance  given  to  the  infliction  of  additional 
damages  for  the  punishment  of  the  offender.*  In  an  action 
by  a  father  for  harboring  and  secreting  his  minor  daughter, 
and  persuading  her  to  remain  absent  from  his  family  and  serv- 
ice without  his  consent,  it  was  held  that  he  was  entitled  to  re- 
cover for  mental  suffering  caused  by  the  injury,  though  it  was 
erroneous  to  admit  evidence  thereof  distinct  from  and  in  ad- 
dition to  that  which  showed  the  nature  and  extent  of  the  in- 
jury.* If  there  is  a  wantonness  or  mischief,  causing  additional 
bodily  or  mental  damage,  in  the  injurious  act  of  a  servant 
within  the  scope  of  his  employment,  that  wantonness  or  mis- 
chief will  enhance  the  damages  against  the  master.*  When 
the  gist  of  the  action  is  the  breaking  and  entering  the  plaint- 
iff's close,  the  circumstances  which  accompany  and  give  char- 
acter to  the  trespass  may  always  be  shown  either  in  aggrava- 
tion or  mitigation.*  He  who  is  guilty  of  a  wilful  trespass,  or 
one  characterized  by  gross  carelessness  and  want  of  ordinary 
attention  to  the  rights  of  another,  is  bound  to  make  full  com- 
pensation. Under  such  circumstances  the  natural  injury  to 
the  feelings  of  the  plaintiff  may  be  taken  into  consideration  in 
trespasses  to  real  estate  as  well  as  in  other  actions  of  tort.  Acts 
of  gross  carelessness,  as  well  as  those  of  wilful  mischief,  often 
inflict  a  serious  wound  upon  the  feelings  when  the  injury  done 
to  property  is  comparatively  trifling.  No  rule  of  law  requires 
the  mental  suffering  of  the  plaintiff  or  the  misconduct  of  the 
defendant  to  be  disregarded.  The  damages  in  such  cases. are 
enhanced,  not  because  vindictive  or  exemplary  damages  are 
allowable,  but  because  the  actual  injury  is  made  greater  by  its 
u-nntonness.'     In  one  case  Chief  Justice  Shaw  said:  "It  is 

1  Smith  y.  Holoomb^  99  Mass.  552;  Bracegirdle  v.  Orford,  2  M.  &  a  77 

A.U8tinv.  Wilson,  4  Ousb.  27iS.  Merest   y.    Haryey,    5   Taunt  442; 

^Stowe  V.  Hey  wood,  V  Allen,  118;  Brewer  v.  Dew,  11  M.  &  W.  625. 
Phillips  y.  Hoyle,  4  Gray,  568.  *  Meagher  y.  Driscoll,  supra;  FiUe* 

<Hawes  y.  Kiu)wles,  114  Mas&  518.  brown  y.  Hoar,  124  Mass.  580. 

« Meagher  y.  Driscoll,  99  Masa  281 ; 
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[733]  immaterial,"  speaking  of  the  particnlar  case, "  whether  the 
proof  establishes  gross  negligence,  or  only  a  want  of  ordinary 
care  on  the  part  of  the  defendant.  In  either  case  the  plaintiff 
would  be  entitled  to  recover  in  damages  the  actual  amount  of 
loss  sustained,  and  no  more,  in  the  form  of  vindictive  damages 
or  otherwise,"  * 

§  398.  Same  subject ;  Nebraska  rule.  In  Nebraska  the 
court  say :  *  "To  this  court  the  question  of  punitive,  vindictive 
or  exemplary  damages  is  tahda  raza^  it  now  being  presented 
for  the  first  time.  And  being  thus  called  upon  to  lay  the 
foundation  for  future  adjudications  on  this  subject  in  this  state, 
we  are  warned  to  avoid  a  line  of  construction  which  seems  to 
have  been  the  fruitful  source  of  so  much  difficulty  otherwhere, 
and  to  follow  those  precedents  and  authorities  which  are  most 
satisfactory  to  our  judgment,  and  which  do  not  seem  to  have 
led  to  any  embarrassing  complications  in  their  administration." 
And  the  court  disapproved  an  instruction  to  a  jury  that,  in 
addition  to  compensating  the  plaintiff  for  injury  actually  com- 
mitted, they  might  assess  other  damages  of  a  punitive  or  ex- 
emplary character.' 

[734]  §  399.  Same  subject ;  Michigan  rule.  In  Michigan, 
also,  the  element  of  punishment  is  rejected.  Mr.  Justice  Camp- 
bell stated  the  question  and  defined  the  accepted  doctrine 
with  great  clearness  and  force  in  a  libel  case.  He  said :  "  It 
is  in  connection  with  the  various  degrees  of  blameworthiness 
chargeable  on  wrong-doers  that  the  discussions  have  arisen 
upon  the  subject  of  vindictive  damages,  which,  inasmuch  as 
they  rest  upon  actual  fault,  are  by  some  authorities  said  to  be 
designed  to  punish  the  wrong  intent;  while  according  to 
others  the  damages  usually  so  called  are  only  meant  to  recom- 
pense the  sense  of  injury  which  is,  in  human  experience,  al- 
ways aggravated  or  lessened  in  proportion  to  the  degree  of 
perversity  exhibited  by  the  offender.  While  the  term  exem- 
plary or  vindictive  damages  has  become  so  fixed  in  the  law 
that  it  may  be  difficult  to  get  rid  of  it,  yet  it  should  not  be  al- 
lowed to  be  used  so  as  to  mislead ;  and  we  think  the  only 

1  Barnard  v.  Poor,  21  Pick.  880.  early  one.    Boldt  v.  Budwig,  19  Nelx 

« Boyer  v.  Barr,  8  Neh  68.    The    739 ;  Winkler  v.  Boeder,  23  id.  70a 
later  cases  are  in  harmony  with  the       *  See  Quigley  v.  Central  P.  B.  Ga,  11 

Nev  350,  870. 
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proper  application  of  damages,  beyond  those  to  the  person, 
property  or  reputation,  is  to  make  reparation  for  the  in  jury  to 
the  feelings  of  the  person  injured.  This  is  often  the  greatest 
wrong  which  can  be  inflicted ;  and  injured  pride  or  affection 
may,  under  some  circumstances,  justify  very  heavy  damages. 
.  .  .  The  injury  to  the  feelings  is  only  allowed  to  be  con- 
sidered in  those  torts  which  consist  of  some  voluntary  act  or 
very  gross  neglect,  and  practically  depends  very  closely  on  the 
degree  of  fault  evinced  by  all  the  circumstances.  It  has  been 
very  wisely  left  to  the  jury  to  determine  each  case  upon  its 
own  surroundings,  because  the  only  safe  rule  of  damages  in 
matters  of  feeling  is  to  give  what,  to  the  ordinary  ap-  [785] 
prehension  of  impartial  men,  would  seem  proportionate  to  an 
injury  which  must  be  measured  by  the  instincts  of  our  com- 
mon humanity."  ^    A  recent  case  adheres  to  the  rule  announced 

1  Detroit   Daily   Poet   Ckx   ▼.  Mc-  who  is  struck  down  by  a  blow  from 

Arthur,  16  Mich.  447.  the  arms  of  a'wind-mill  may  be  much 

Some  years  later  the  same  learned  more  seriously  hurt  than  by  a  blow 
judge  again  discussed  this  subject  from  a  fist  or  a  whip.  But  no  one 
In  Welch  v.  Ware,  82  Mich.  84,  he  would  dream  of  comparing  these  in- 
said:  "The  common  sense  of  man-  juries  by  their  physical  effect  When 
kind  has  never  failed  to  see  that  the  the  law  gives  an  action  for  wilful 
injury  done  by  a  wilful  wrong  to  wrongs  it  does  it  on  the  ground  that 
person  or  reputation,  and  in  some  the  injured  person  ought  to  receive 
cHses  to  property,  cannot  be  meas-  pecuniary  amends  from  the  wrong- 
II  red  by  the  consequent  loss  in  doer.  It  assumes  that  every  such 
money.  A  person  assaulted  may  wrong  brings  damages  upon  the  suf- 
not  be  disabled,  or  even  disturbed  in  ferer,  and  that  the  principal  damage 
his  business,  and  may  not  be  put  to  is  mental  and  not  .physical  And  it 
a  ay  outlay  in  repairs  or  medical  serv-  assumes  further,  that  this  is  actual 
ices.  He  may  not  be  made  poorer  and  not  metaphysical  damage,  and 
i.i  money,  directly  or  consequen*  deserves  compensation.  When  this 
c.ally.  He  may  incur  no  pecuniary  is  once  recognized,  it  is  just  as  clear 
damage  whatever.  And  it  is  very  that  the  wilfulness  and  wickedness 
clear  that  the  shame  and  mental  of  the  act  must  constitute  an  impor- 
iinxiety  and  suffering  or  indignation  tant  element  in  the  computation,  for 
consequent  on  such  a  wrong  are  not  the  plain  reason  that  we  all  feel  our 
capable  of  a  money  measurement  indignation  excited  in  direct  propor- 
No  one  would  avow  in  advance  that  tion  with  the  malice  of  the  offender, 
he  would  be  willing  for  a  given  sum  and  that  the  wrong  is  aggravated 
to  meet  that  experience ;  and  no  one  by  it 

who  should  seek  it  as  a  means  of  "  If  actual  damage  is  not  confined 
putting  money  into  his  pocket  would  to  pecuniary  consequences  and  can- 
be  likely  to  receive  compensation  at  not  be  measured  by  a  money  stand- 
the  hands  of  a  jury.    So  a  person  ard,  all  redress  in  damages  must  par- 
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in  the  earlier  cases,  viz. :  ^^  that  where  the  damages  are  ca- 
pable of  pecuniary  estimation,  vindictive  damages  can  never 
be  allowed ;  that  for  any  wrongful  injuries  where  the  grievance 
created  is  purely  pecuniary  in  its  nature,  and  is  susceptible  of 

take  of  a  punitory  character  to  some  Tefft  v.  Windsor,  17  Hich.  486;  War- 
extent;  and  the  line  between  actual  ren  v.  Cole^  15  Mich.  265;  Brushaber 
and  what  are  called  exemplary  dam-  v.  Stegemann,  22  Mich.  26G ;  Swift  v. 
ages  cannot  be  drawn  with  much  Applebone,  28  Mich.  252 ,  Leonard  v. 
nicety.  In  every  such  case  the  jury  Pope,  27  Mich.  145 ;  Sheahan  v.  Barry, 
are   compelled   to   determine  from  27  Mich.  217. 

their  own  sense  of  justice  and  their  In  the  later  case  of  Elliott  v.  Van 

knowledge  of  human  nature  what  Buren,  88  Mich.  49,  Judge  Campbell 

the  amount  of  damages  should  be.  had  to  deal  with  this  subject  again 

When  the  amount  to  be  recovered  in  an  action  by  a  female  for  assault 

must  in  all  cases  rest  in  their  fair  and  battery  aggravated  by  an  alleged 

and  deliberate   discretion,  the   law  attempt  to  ravish.   He  said :  "  This  is 

can  give  them  no  precise  instruc-  nothing  more  than  trespass  for  an 

tiona    It  aims  to  do  justice  by  di-  assault  and  battery.  There  is  no  such 

recting  them  to  distinguish  between  thing  as  a  private  action  for  a  crime 

provoked  grievances  and  those  which  as  such.    The  civil  grievance  here 

are  unprovoked,  or  for  which  the  charged  was  an  assault  described  as 

provocation  is  in  great  disproportion  was  proper  with  its  attendant  cir- 

to  the  wrong,  making  adequate  com-  cumstances  of  enormity  including  an 

pensation  in  all  cases,  but  giving  heav-  attempt  to  ravish.    This,  however, 

ier  damages  in  all  cases  where  the  does  not  make  it  differ  from  an  ao- 

wrong  is  aggravated  by  bad  motives  tion  for  a  lighter  grievance  except  as 

or  malice.    It  would  be  of  very  little  showing  a  heavier  ground  of  com- 

use  to  present  the  law  to  a  jury  upon  plaint,  for  which  if  made  out  the 

any  theoretical  basis.    The  rule  is  in-  damages  would  be  likely  to  be  larger.** 

telligible  and  has  not  been  found  to'  Further  on  he  says :    "  There  was 

work  badly  in  practice.  But  whether  no  dispute  but  that  the  plaintiff  below 

this  rule  involves  merely  compensa-  received   some   blow  or  blows,  or, 

tion  or  whether  it  is  based  on  a  the-  what  was   equivalent,  was  pushed 

ory  of  punishment  is  not  very  impor-  with  more  or  less  force  by  the  de- 

tant  in  practice,  and  does  not  come  fendant    If  this  was  done  by  him 

within  the  domain  of  law  so  long  as  as  the  first  assailant,  he  was  unques- 

the  jury  are  obliged  to  estimate  by  tionably  guilty  of  an  assault   And  as 

their  own  good  judgment.    It  is  not  an  assault  cannot  very  well  be  purely 

an  open  question  in  this  state  that  accidental,  and  is  not  pretended  to 

damages  are  to  be  given  not  only  for  have  been  anything  but  intentional, 

grievances  beyond  pecuniary  losses,  if  committed  at  all,  it  was  such  an 

but  also  in  accordance  with  the  mal-  act  as  must  be  regarded  as  wilful, 

ice  of  the  offender.*'    Previous  cases  whether  serious  or  trivial    Being  so^ 

in  that  state  illustrating  the  general  it  authorized  the  jury  to  give  such 

doctrine  concerning  aggravation  of  damages  as  would,  in  their  sound 

damages  by  wilful  and  wanton  mis-  judgment,  be  required  by  the  cfaar- 

coaduct,  and  the  powers  and  duties  acter  and  extent  of  its  atrocity.    If 

of  jurors  in  actions  of  tort,  are  cited  the  jury  believed  that  there  was  any 
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■a  full  and  definite  money  compensation,  it  is  not  permissible  to 
abandon  a  certain  rule,  which  will  do  complete  justice,  for  an 
uncertain  one  that  can  hardly  fail  to  do  injustice.*  And  in 
Wilson  V.  Bowen  *  it  is  said  that  it  is  not  the  province  of  the 
jury,  after  full  damages  have  been  found  for  the  plaintiff,  so 
that  he  is  fully  compensated  for  the  wrong  committed  by  the 
defendant,  to  mulct  the  defendant  in  an  additional  sum  to  be 
handed  over  to  the  plaintiff  as  a  punishment  for  the  wrong  he 
has  done  to  such  plaintiff."' 

assault  at  aU,  thoy  could  not  help  be-  plainant,  we  are  not  so  much  con- 

lieviug  it  was  an  indecent  one,  if  not  cerned  with  any  supposable  theories 

felonious,  because  there  was  no  proof  on  which  such  rules  may  be  based  as 

of  any  other.    We  need  not,  there-  with  the  rules  themselves.    Civil  ac- 

fore,  consider  anything  except  the  tions  never  lie,  except  for  the  vindi- 

instructions  given  concerning  what  cation   of   broken  laws,  any  more 

ai*e  caUed  exemplary  damages,  as  the  than  criminal.    It  is  a  matter  of  ar- 

case  was  fit  for  them  if  they  were  bitrary  regulation,  and  not  of  prin- 

allowed  at  alL    The  question  of  the  ciple,  whether  a  given  violation  of 

propriety  of  their  allowance  is  not  law  shall  be  redressed  by  a  civil  or 

an  open  one  in  this  state.    The  argu-  criminal   prosecution,  or  by  both ; 

ment  that  a  person  is  thereby  pun-  and  where  new  crimes  are  created 

ished  twice  within  the  constitutional  out  of  what  were  before  civil  wrongs, 

and  common-law  rule  is,  in  our  opin-  the  civil  remedy  has  seldom  been 

ion,  entirely  fallacioua    The  maxim  lessened  or  narrowed  by  reason  of  the 

at  common  law  that  no  one  shall  be  new  criminal  prosecution.    Whether 

twice   vexed  for   the   same   cause,  we  caU  the  process  punitory  or  ex- 

where  it  applied  at  all,  prevented  a  emplary   or    remedial,   we   get   no 

second  prosecution  as  well  as  a  sec-  nearer  a  conclusion  if  the  law  has 

ond  punishment;    and  if  it  applied  given  the  rule  of  procedure.*'  Scripts 

to  civil   damages  would  cover  the  v.   Reilly,  88   Mich.  10;   Stilson  v. 

whole  and  not  merely  what  is  as-  Gibbs,  53  id.  288 ;  Wilson  v.  Bowen, 

sumed  to  be  a  part  of  them.    But  64  id.  188.    See  Ross  v.  Leggett,  61 

there  is  no  analogy  between  the  civil  id.  445 ;  Durfee  v.  Newkirk,  88  id. 

and  criminal  remedies.    The  punish-  622, 

ment  by  criminal  prosecution  is  to  ^  Warren  v.  Cole,  15  Mich.  27a 
redress  the  grievance  of  the  public,  ^  64  Mich.  ISa 
while  the  civil  refnedy  is  for  piivate  >  Durfee  v.  Newkirk,  88  Mich.  532. 
redrosb.  In  the  eye  of  the  law,  where  The  opinion  continues:  **  There  is  a 
both  actions  lie,  there  is  a  double  in-  class  of  cases,  such  as  seduction  (see 
jury«  and  one  has  never,  therefore,  Watson  v.  Watson,  58  Mich.  168), 
been  allowed  to  be  pleaded  in  abate-  where  the  damages  are  not  capable 
ment  or  bar  of  the  other,  simply  be-  of  accurate  measurement  by  a  money 
cause  they  are  contentions  between  standard,  and  where  they  must  nec- 
different  parties.  But  when  we  look  essarily  be  left  to  the  proper  discre- 
al the  rules  which  have  been  pro-  tion  of  the  jury.  In  such  cases  in- 
vided  for  enforcing  the  redress  of  creased  damages  are  permitted  for 
either  the  public  or  the  private  com-  circumstances  of  aggravation  in  the 
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§  400.  Same  subject ;  other  statei^.  The  early  cases  in 
Colorado  supported,  at  least  by  strong  inference,  the  doctrine 
of  exemplary  damages.  In  1884  they  were  reviewed  and  the 
conclusion  was  reached  that  the  question  was  not  res  judicata. 
It  was  then  held  that  such  damages  are  not  recoverable  for  an 
act  which  is  punishable  under  the  criminal  laws.^  Four  years 
later  it  was  ruled  that  nothing  beyond  liberal  compensation  is 
recoverable.*  In  the  following  year  the  legislature  provided 
for  the  recovery  of  exemplary  damages.'  In  West  Virginia  * 
and  the  new  state  of  Washington  such  damages  are  not 
allowed.* 

§  401.  Exemplary  damages  as  compensation  and  puu- 
[736]  Isliment.  The  difference  between  allowing  all  the  cir- 
cumstances belonging  to  a  tort,  tending  to  show  that  it  was 
induced  or  aggravated  by  malice,  to  be  shown  and  considered 
[737]  merely  for  more  ample  compensation  to  the  party  in- 
jured, and  permitting  it  to  be  done  with  that  view,  and  also 
that  the  amount  shall  operate  as  a  punishment  and  a  warning, 
is  that  to  the  extent  that  the  latter  object  influences  the  jury 
the  verdict  will  be  increased ;  and  the  cases  are  very  numerous 
in  the  books  which  show  that  very  large  additions  must  have 
been  made  for  punitory  effect  to  the  amount  which  would 
otherwise  have  been  found.  Nor  is  this  result  surprising  to 
those  who  have  frequently  participated  in  or  witnessed  the 
trial  of  tort  actions,  and  observed  the  effect  of  the  indignant 
denunciations  of  counsel,  seconded  by  the  apparently  dispas- 
sionate instructions  of  the  court,  submitting  the  very  same 
considerations  to  the  jury  as  warranting  them,  in  their  discre- 
tion, for  the  good  of  the  public,  in  awarding  a  larger  sum. 

wrong-doing,  bat  they  are  not  given  feelings  of  tlie  plaintifT,  to  his  shame 

by  the  law,  as  interpreted  by  this  and  humiliation,  are  cases  where  *  in- 

court,  in  punishment  of  the  wrong-  creased '  damages  tnay  be  given.** 

doer,  but  as  extra  compensation  to  i  Murphy  v.  Hobbs,  7  Cola  541. 

the  person  wronged,  for  the  reason  8  Greeley,  etc.  By.  Ca  v.  Yeager,  11 

that  the  injury  is  considered  greater  Cola  845. 

because  of  such  circumstances  of  ag-  *  Laws  1889,  p.  64. 

gravation,  and  therefore  the  com-  ^  Pegram  v.  Stortz»  81  W.  Va.  220 ; 

pensation  ought  to  be  greater.    Wil-  Beck  v.  Thompson,  id.  459. 

f  ul  trespasses,  assaults  and  batteries,  *  Spokane  Truck  &  D.  Ca  v.  Hoefer, 

libels  and  slanders,  false  imprison-  26  Pac.  Rep.  1072;  11  L.  B.  A.  689 ; 

ment  and,  perhaps,  other  actions,  2  Wash.  St  45. 

where  the  injury  is  in  part  to  the 
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In  a  New  York  case  ^  the  court  say :  "  In  vindictive  actions  — 
and  this  [for  assault  and  battery]  is  agreed  to  come  within 
that  class  —  jurors  are  always  authorized  to  give  exemplary 
damages,  where  the  injury  is  attended  with  circumstances  of 
aggravation ;  and  the  rule  is  laid  down  without  qualification 
that  we  are  not  to  regard  either  the  possible  or  the  actual 
punishment  of  the  defendant  by  indictment  and  conviction  at 
the  suit  of  the  people.  .  .  .  We  concede  that  smart 
money,  allowed  by  a  jury,  and  a  fine  imposed  at  the  suit  [738] 
of  the  people,  depend  on  the  same  principle.  Both  arid  penal, 
and  intended  to  deter  others  from  the  commission  of  the  like 
crime.  The  former,  however,  becomes  incidentally  compen- 
satory for  damages,  and  at  the  same  time  answers  the  pur- 
poses of  punishment.  The  recovery  of  such  damages  ought 
not  to  be  made  dependent  on  what  has  been  done  by  way  of 
criminal  prosecution  any  more  than  on  what  may  be  done. 
Nor  are  we  prepared  to  concede  that  either  a  fine,  an  impris- 
onment, or  both,  should  be  received  in  evidence  to  mitigate 
the  damages.  True,  if  excluded,  a  double  punishment  may 
sometimes  ensue,  but  the  preventive  lies  with  the  criminal  ? 
rather  than  the  civil  courts."  It  obviously  should  be  assumed 
that  such  double  punishment  occurs  in  every  instance  where 
the  same  act  is  the  subject  of  a  civil  and  a  criminal  suit,  and 
in  each  the  malicious  act  is  submitted  to  the  jury,  with  the 
usual  instructions,  in  the  former,  in  respect  to  exemplary  dam- 
ages for  punishment. 

If  the  idea  of  punishment  is  excluded,  and  the  aggravations 
are  permitted  to  be  considered  only  as  elements  of  the  injury 
to  the  wronged  party,  the  civil  action  is  merely  a  means  of 
private  redress  for  the  particular  injury  such  party  suffers 
from  an  act  which,  in  a  general  way,  affects  the  whole  com- 
munity. He  is  entitled  to  that  redress  without  prejudice 
from  the  existence  of  a  liability  to  respond  to  the  public. 

§  403.  Exemplary  damages  for  penal  offense.  The  courts 
of  some  states  only  allow  exemplary  damages,  including  the 
punitory  element,  for  such  tortious  acts,  accompanied  with 
malice  or  wanton  misconduct,  as  are  not  criminal  ofifenses.' 

1  Cook  y.  EUis,  6  Hill,  466.  Koeraer  y.  Oberly,  56  id.  284 ;  State 

2  Murphy  y.  Hobbts,  7  Cola  541;    y.  Steyens,  108  id.  55 ;  Freese  v.  Tripp, 
Farman  y.  Lauman,  78   Ind.    668;    70   III  496;    Meidel    y.   Anthis,    71 
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But  more  generally  liability  to  punishment  in  a  prosecution 
for  the  same  act  as  an  offense  against  the  state  is  held  not  to 
affect  the  civil  remedy ;  the  jury  have,  notwithstanding,  the 
same  discretion  to  allow  damages  beyond  compensation  for 
[739]  punishment.^  The  reasoning  upon  which  this  double 
liability  to  punishment  is  maintained  is  not  very  satisfactory. 
It  is  not  a  cogent  answer  to  the  objection  that  the  additional 
damages  imposed  for  punishment  in  the  civil  action  go  to  the 
injured  party.  He  is  not  entitled  to  them  if  he  is  otherwise 
compensated;  nor  does  the  fact  that  this  mulct  goes  to  him 
instead  of  the  state  render  its  imposition  any  less  a  punish- 
ment, which  is  repeated  and  duplicated  when,  upon  the  same 
principle  and  for  the  same  public  purpose,  he  is  fined  again 
in  a  prosecution  in  the  name  of  the  state.' 

111.  241 ;   Stowe  y.  Heywood,  7  Al-  in  this  state,  that,  in  cases  of  this 

len,  118;  Fay  v.  Parker,  58  N.  H.  342 ;  kind,    where  the   proper  facts   are 

Bixby  V.  Dunlap,  56  id.  456 ;  Cherry  shown,  and  it  appeare  that  the  act 

V.  McCall,  23  Ga.  198 ;  Butler  v.  Mer-  complained  of  is  punishable  under 

cer,  14  Ind.  479.  the  criminal  statutes,  punitive  and 

Bundy  v.  Maginess,  16^CaL532;  exemplary  damages  may  be  allowed. 

Smith    V.     Bagwell,    19    Fla.    117;  Guengerich  v.  Smith,  36  Iowa,  587 ; 

Boetcher  v.  Staples,  27  Minn.  308;  Garland  v.  Wholeham,  26  id.  185; 

Brown    v.  Evans,  17  Fed.  Rep.  912 ;  Hendrickson   v.   Kingsbury,    21    id. 

Chiles  V.   Drake,  2  Met  (Ky.)  146;  879.    Among   the   objects   attained 

Sowers  v.  Sowers,  87  N.  C.  303 ;  Barr  by  the  aHowance  of  exemplary  dam- 

V.  Moore,  87  Pa,  St  885;  Wiley  v.  agesare  the  punishment  of  the  wrong- 

Keoukuk,    6    Kan.  94;    Jockers   v.  doer,    and    the    example    whereby 

Borgman,  29  id.  109, 121 ;  Cook  v.  £1-  others  are  deterred   from  the  com- 

lis,  6  Hill,  466 ;  Corwin  v.  Walter,  18  mission  of  like  wrong  —  and  it  is 

Mo.  71 ;  Jefferson  v.  Adams,  4  Harr.  often  said  such  damages  are  aUowed 

821 ;  Wilson  v.  Middleton,  2  CaL  54 ;  •  for  these  purixises.    Sedgw.  on  Meas- 

Edwards  v.  Leavitt,  46  Vt  126 ;  Hoad-  ure  of  Damages,  pi  587,  note;  1  Hil- 

ley  V.  Watson,  45  id.  289 ;  Phillips  v.  liard  on  Torts,  pi  251,  note  a;  An- 

Kelly,  29  Ala  628 ;  Roberts  v.  Mason,  thony  v.  Gilbert,  4  Blackf.  348 ;  Tay- 

10  Ohio  St  277 ;  Garland  v.  Whole-  lor  v.    Church,   8  N.   Y.   452,   460 ; 

ham,  26  Iowa,  185;  Lucas  v.  Flinn,  Bailey  v.   Dean,  5  Barb.  297,  808; 

35  id.  9 ;  Hendrickson  v.  Kingsbury,  Roberts  v.  Mason,  10  Ohio  St  277, 

21  id.   379;  Wheatley  v.  Thorn,  23  280.    Indeed,  it  appears  that  one  of 

Miss.  62 ;  Fry  v.  Bennett,  4  Duer,  247 ;  the   objects    of   punishment   in  all 

Pike  V.  Dilling,  48  Me.  589 ;  Goddard  cases  is  to  prevent  the  repetition  of 

V.  Grand  Trunk  Ry.  Ca,  57  Me.  202 ;  the  crime  by  the  culprit  and  others. 

Johnson  v.  Smith,  64  Me.  553;  Wolff  The   example  of  punisiunent  it  is 

V.  Cohen,  8  Rich.  144.  presumed,  will  deter  others  from  the 

2  In  Ward  V.  Ward,  41  Iowa,  687,  commission  of  the  offense  in  the  fut- 

Beck,  J.,  said :  "  It  is  the  settled  rule  ure.    Counsel  for  defendant  insists 
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When  punitory  damages  are  allowed  the  law  uses  the  [740] 
suit  of  a  private  party  as  an  instrument  of  public  protection, 

not  for  the  sake  of  the  suitor,  but  for  that  of  the  public.    It 

that  while  in  proper  cases  exemplary  that  one  may  be  punished  by  the 
damages  may  be  allowed  for  the  public  for  the  crime,  upon  criminal 
purpose  of  punishing  the  defendant^  prosecution,  by  fine  limited  by  stat- 
they  ought  not  to  be  carried  to  the  ute,  and  again  punished  in  faror  of 
extent  that  they  may  serve  as  an  the  sufferer,  but  in  right  of  the  pub- 
example  to  othera;  that  is,  the  de-  lie,  for  the  same  act,  by  punitory 
fendant  ought  not  to  suffer  for  the  damages,  with  little  limit  but  the 
purpose  of  public  good.  It  is  true  discretion  of  the  jury.  This  is  but 
that  vindictive  damages  are  never  another  illustration  of  what  appears 
allowed  alone  for  the  purpose  of  pub-  to  be  the  incongruity  of  the  entire 
lie  good,  through  the  example  given  rule  of  exemplary  damages.  On  this 
in  their  assessment  The  effect  upon  subject  the  writer  adheres  to  what 
the  public  is  but  an  incident,  just  he  said  in  Bass  v.  Railway  Co.,  42 
as  the  effect  of  punishment  in  crim-  Wis«  673,  confirmed  by  comments 
inal  cases  incidentally  operates  to  which  he  has  seen  about  it  in  legal 
deter  others  from  the  commission  of  periodicals.  And  he  belit'ves  that 
crime."  his  views  of  punitory  damages,  as 
In  Brown  v.  Swineford,  44  Wi&  an  original  question,  are  sanctioned 
285,  Ryan,  G  J.,  said :  **  A  very  able  by  every  present  member  of  the 
and  solemn  appeal  was  made  to  the  court 

court  to  exclude  the  rule  of  exem-  **  The  particular  view  now  insisted 
plary  damages  in  actions  of  tort,  on  was  overlooked  in  Mc Williams  y. 
when  the  tort  is  punishable  as  a  Bragg,  Birchard  v.  Booth,  and  all 
crime.  The  position  was  founded  the  cases  in  this  court  in  which  the 
upon  the  clause  in  section  8,  article  action  was  against  the  actual  tort- 
II,  of  the  constitution,  that  no  person,  feasor,  subject  to  criminal  convic- 
for  the  same  offense,  shall  be  twice  tion  for  the  act  In  Railroad  Co.  v. 
put  in  jeopardy  of  punishment  It  Finney,  10  Wis.  888;  Bass  v.  Rail- 
was  argued,  with  very  great  force,  way  Co.,  86  id.  450 ;  S.  C,  42  id.  654 ; 
that  punitory  damages  given  in  the  Craker  v.  Railway  Co.,  86  id.  657, 
right  of  the  public,  in  addition  to  and  other  cases  where  the  action 
full  compensation  to  the  sufferer  by  was  against  the  master  for  the  tort 
an  act  which  is  at  once  a  tort  and  a  of  the  servant,  it  could  not  well 
crime,  as  in  this  case,  and  in  Mc-  arise.  So  far,  therefore,  it  is  a  ques- 
Wllliams  v.  Bragg,  8  Wis.  424,  and  tion  of  first  impression  here.  It 
Birchard  v.  Booth,  4  id.  67,  subjects  would  have  been  no  subject  of  re- 
the  tort-feasor  to  punishment  twice  gret  to  the  court  if  the  obligation 
for  the  same  offensa  And  it  might  of  the  constitution  called  upon  it  to 
have  been  added,  that  while  the  abridge  the  application  of  the  rule, 
statute  limits  the  pecuniary  fine  But  the  court  is  unable  to  hold  that 
upon  criminal  prosecution  for  such  the  constitutional  provision  has  any 
an  act  there  is  but  vague  limit  to  controlling  bearing  on  the  question, 
the  punitory  damages  which  a  jury  The  constitution  only  re-enacts  what 
may  find  in  a  civil  action.  It  cer-  was  the  general,  if  not  literally  uni- 
tainly  appears  to  be  an  incongruity  versa!,  rule  at  common  law.  See 
Vol*  I— 55 
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is  not  the  form  of  the  action  that  gives  the  right  to  the  jury 
[741]  to  give  such  damages,  but  the  moral  culpability  of  the 

authorities  collected  in  1  Bish.  Crim.  any  civil  action.    See  Jacks  v.  Bell, 

Law,  §§   980-987.    The  word  jeop-  8  C.  &  P.  816. 

ardy  is  therefore  used  in  the  con-  ''The  radical  difficulty  in  the  posi- 
stitution  in  its  defined  technical  tion  of  counsel  appears  to  be  that 
sense  at  the  common  law.  And  in  judgnent  for  the  criminal  offense  is 
this  use  it  is  applied  only  to  strictly  for  the  offense  against  the  public ; 
criminal  prosecutions  by  indictment,  judgment  for  the  tort  is  for  the  of- 
information,  or  otherwise.  Com-  fense  against  the  private  sufferer; 
monwealth  v.  Cook,  6  Ser.  &  R  677 ;  that  though  punitory  damages  go  in 
State  V.  McKee,  1  Bailey,  651;  Peo-  the  right  of  the  public  for  example, 
pie  V.  Goodwin,  18  Johns.  187 ;  United  they  do  not  go  by  way  of  public 
States  V.  Gibert,  2  Sumn.  19 ;  United  punishment,  but  by  way  of  private 
States  T.  Haskell,  4  Wash.  403.  See,  damages ;  for  the  act  as  a  tort,  and 
also,  State  v.  Crane,  4  Wis.  400.  The  not  as  .a  crime ;  to  the  private  suf- 
cases  generally  hold  that  the  rule  in  ferer,  and  not  to  the  state.  Though 
criminal  cases,  that  one  shall  not  they  are  allowed  beyond  compensa- 
twice  be  put  in  jeopardy,  implies  no  tion  of  the  private  sufferer,  they  still 
more  than  the  bar  of  a  judgment  to  go  to  him  for  himself,  as  damages 
an  action  for  the  same  cause.  But  allowed  to  him  by  law  in  addition  to 
no  case  is  known  where  a  conviction  his  actual  damages ;  like  the  double 
upon  an  indictment  has  been  held  a  and  treble  damages  sometimes  al- 
bar  to  a  civil  action  for  damages  lowed  by  statute.  Considered  as 
growing  out  of  the  same  act;  a /or-  sti'ictly  punitory,  the  damages  are 
tiorif  none  in  which  a  recovery  in  a  for  the  punishment  of  the  private 
civil  action  has  been  held  a  bar  to  tort,  not  of  the  public  crime.  It  is 
an  indictment  for  the  same  act  unfortunate  that  damages  should 
And  the  whole  purview  of  section  8  ever  have  been  suffered  to  go  be- 
plainly  shows  that  the  putting  in  yond  actual  compensation,  under  a 
jeopardy  prohibited  is  confined  to  liberal  rule  like  that  given  in  Crakcr 
criminal  prosecutiona  Indeed,  this  v.  Railway  Ca,  86  Wis.  657.  But  the 
is  manifest,  in  the  clause  itself,  rule  so  given  and  so  generally  estab- 
which  is  confined  to  the  same  o/-  lished  is  a  sin  against  sound  judicial 
fense,  used  in  the  same  sense  as  principle,  not  against  the  constitu- 
<;rimina2  ojfen«e,  in  the  first  clause  of  tion.  .  .  .  The  argument  and  con- 
the  section.  Of  course  the  same  act  sideration  of  this  case  have  gone  to 
may  be  an  offense  (in  the  sense  of  confirm  the  present  members  of  this 
•crime)  against  the  state,  and  an  of-  court  in  their  disapprobation  of  the 
fense  (in  the  sense  of  tort)  against  a  rule  of  exemplary  damages  which 
private  person.  It  is  manifest  that  they  have  inherited.  But  they  fear 
a  judgment  for  one  is  not  a  bar  to  to  complicate  the  difficulties  and  in- 
the  other.  And  it  might  be  difficult  congruities  of  the  rule  by  the  excep- 
on  principle  to  hold  a  criminal  con-  tion  urged;  and  do  not  feel  at  liberty 
miction  as  a  bar  to  the  recovery  of  to  change  or  modify  the  rule  at  so 
punitory  damages  in  a  civil  action,  late  a  day,  against  the  general  cur- 
aad  not  a  bar  to  the  recovery  of  rent  of  authority  elsewhere."  See 
compensatory  damages ;  not  a  bar  to  Malone  v.  Murphy,  2  Kan.  250 ;  Whit- 
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defendant.*  After  there  has  been  one  trial  in  which  his  cul- 
pability has  been  tried  with  a  view  to  punishment  in  the  in- 
terest of  the  public,  any  other  trial  for  the  same  purpose, 
whatever  may  be  the  form  of  the  proceeding,  is  in  substance 
and  effect  putting  the  accused  again  in  jeopardy  of  punish- 
ment for  the  same  offense,  and  vexing  him  again  for  the  same 
cause.  Nor  is  the  objection  removed  though  the  first  [742] 
verdict  and  the  judgment  thereon  be  provable  on  the  second 
trial  in  mitigation,  though  this  would,  to  the  extent  of  the 
mitigation,  lessen  the  injury  resulting  from  double  punish- 
ment. And  in  some  jurisdictions  it  is  provable  in  mitigation.* 
§  403.  Exemplary  damages  as  matter  of  right.  It  is  for 
the  court  to  determine  whether  the  evidence  tends  to  show 
facts  which  warrant  exemplary  damages;  the  sufficiency  of 
the  facts  is  for  the  jury,'  There  is  a  difference  of  opinion  as 
to  whether  damages  for  punitory  effect  can  be  claimed  as  a 
matter  of  right.  The  affirmative  is  well  maintained  m  a  Wis- 
consin case,  where  the  jury  were  told  that  they  ought  to  give 
exemplary  damages  if  the  facts  justified  their  allowance.  In 
answer  to  an  exception  to  this  instruction  it  was  said :  ''  It 
cannot  be  assumed  that  the  law,  in  giving  this  power  of  pun- 
ishment to  juries,  designed  that  it  should  be  exercised  arbi- 
trarily, wantonly  or  capriciously.  It  was  not  designed  that  it 
should  be  withheld  or  applied  from  any  personal  motive  of 
favoritism  or  animosity  existing  in  the  breast  of  the  jury. 
On  the  contrary,  it  must  have  been  designed  that  it  should  be 
exercised  in  a  uniform  and  equal  manner,  without  respect  to 
persons  and  with  the  single  purpose  of  accomplishing  the  ob- 
ject of  granting  the  power  at  all,  that  of  protecting  the  com- 
munity from  such  injuries.  This  can  only  be  accomplished 
by  giving  juries  to  understand  that  where  the  facts  are  such 
as  authorize  them  to  exercise  the  power  it  ought  to  be  exer- 

ney   v,   Hitchcock,   4   Denio^   461 ;  St.  424 ;  Southwick  y.  Ward,  7  Jones' 

Wheeler  v.  Randall,  48  IlL  183.  L.  (N.  Q)  64. 

1  Hamilton  v.  Third  Ave.  R  Ca,  53  'Chicago,  eta  R  Ca  v.  Scurr,  59 

N.  Y.  25,  Misa  456 ;  Chicago  v.  Martin,  49  lU. 

«  Taylor  v.  Carpenter,  2  Woodbt  &  241 ;  Heil  v.  Glanding,  42  Pa.  St  498 ; 

M.  1,  22 ;  State  v.  Autery,  1  Stew.  Kennedy  v.  North  M.  R  Co.,  86  Ma 

899;  Johnston  v.  Crawford,  Phillips'  851;  Milwaukee  R  Ca  v.  Arms,  91 

U  (N.  a)  842;  Porter  v.  Seiler,28Pa,  U.  a  489;  Hawk  v.  Ridgway,  88  111. 

47& 
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cised ;  regard  being  had,  in  fixing  the  amount  of  the  punish- 
ment to  be  inflicted  in  each  instance,  to  all  the  circumstances 
of  the  case  bearing  upon  the  degree  of  malice,  insult  and  ag- 
gravation." ^  In  Vermont,  Mississippi,  Kentucky,  Illinois  and 
Maine  punitory  damages  cannot  be  claimed  as  hiatter  of 
right.*  The  amount  which  may  be  recovered  as  piinishment 
is  for  the  jury  in  the  first  instance,'  but  subject  to  the  power 
of  the  court  to  set  aside  the  verdict  if  it  is  so  excessive  that  it 
is  convinced  that  the  jury  have  been  influenced  by  passion  or 
prejudice.* 

§  404.  Enhancement  and  mitigation  of  exemplary  dam- 
ages. The  expenses  of  the  particular  action  to  redress  a  wrong, 
except  as  they  may  be  taxed  as  costs,  are  not  allowed  for  the 
purpose  of  compensation.  But  in  some  states  where  the  wrong 
is  accompanied  by  such  aggravations  or  induced  by  such  mo- 
tives as  to  justify  exemplary  damages,  a  less  strict  rule  gov- 
erns in  determining  the  extent  of  compensation;  in  other 
words,  damages  are  given  with  a  more  liberal  hand,'  and  may 
be  made  to  embrace  losses  and  injuries  which  would  otherwise 

1  Hooker  v.  Newton,  24  Wia  293;  McCarthy  v.  Niskem,  22  Minn.  90; 
Hodgson  V.  Milward,  8  Grant's  Cas.  McConnell  v.  Hampton,  12  Johns. 
406;  Piatt  v.  Brown,  80  Conn.  336;    234. 

Goodall  V.  Thurman,  1  Head  (Tenn.),  It  is  said  in  some  cases  that  the 
209 ;  Coryell  y.  Colbaugh,  1  N.  J.  L.  punitive  damages  should  be  in  rea- 
77 ;  Mayer  v.  Duke,  72  Texas,  445 ;  sonable  proportion  to  the  actual  dam- 
Fox  V.  Wunderlich,  64  Iowa,  187 ;  ages.  Mobile  &  M.  R.  Ca  v.  Ashcraft^ 
Thill  V.  Polilman,  76  id.  638.  48  Ala.  15.    Where  the  former  have 

2  Snow  V,  Carpenter,  49  Vt  426;  been  in  the  proportion  of  eight  or 
Board  man  v.  Goldsmith,  48  Vt  408 ;  more  to  tii<^  latter  the  judgments 
New  Orleans,  etc.  R.  Ca  v.  Burke,  58  have  been  reversed.  WiUis  v.  McNeill, 
Miss.  200 ;  Kentucky  C.  R  Co.  v.  57  Texas,  465 ;  Railroad  Ca  v.  Nich- 
Gastineau's Adm'r, 83 Ky.  119;  Louis-  ols,  cited  in  the  last  case;  Interna- 
ville  &  N.  R.  Ca  v.  Brooks*  Adm'x,  tional,  etc.  R  Co.  v.  Telephone  &  T. 
id.  129 ;  Wabash,  etc.  Ry.  Co.  v.  Rec-  Ca,  69  Texas,  277.  It  is,  probably, 
tor,  104  111.  296 ;  McNay  v.  Stratton,  the  signification  of  these  cases,  not 
9  III  App.  215 ;  Webb  v.  Gilman,  80  that  the  compensatory  damages  shall 
Me.  177.  bear  any  exact  or  approximate  ratio 

3  Graham  v.  Pacific  R.  Ca,  66  Ma  to  the  exemplary,  but  that  the  impo- 
586 ;  New  Orleans,  eta  R.  Co.  v.  sition  of  the  latter  in  a  large  sum,  if 
Burke,  53  Miss.  200 ;  Southern  R.  Ca  tlie  former  are  small,  may  be  consid- 
V.  Kendrick,  40  Miss.  874 ;  Johnson  ered  for  the  purpose  of  determining 
V.  Smith,  64  Me.  553.  whether  the  jury  was  influenced  by 

<  Rogers  v,  Henry,  82  Wis.  827 ;    improper  motives. 
Belknap  v.  Raibroad,  49  N.  H.  858;       ^Emblen  v.  Myers,  6  H.  &  N.  54 
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be  excluded ;  and  among  these  the  counsel  fees  and  other  ex- 
penses not  included  in  the  costs  taxed.^    But  those  are  per- 

1  Welch  V.  Durand,  86  Conn.  183.  the  wrong,  and  are  very  likely  to, 

In  St  Peter'8  Church  v.  Beach,  26  but  not  of  course,  or  necessarily.  Be- 

id.  864,  Ellsworth,  J.,  said :  "  It  is  part  sides,  damages  sued  for  must  be  such 

of  the  case  that  the  actual  damage  as  exist,  and  can  be,  and  are,  in  some 

suffered  by  the  plaintiffs  in  the  de-  form  satisfactory  to  the  law,  stated 

struction  of  their  property  does  not  in  the  declaration  and  made  matter 

exceed  f  10,  and  that  defendant's  con-  of  proof ;  but  these  expenses  accrue 

duct  was  not  wanton  or  malicious,  subsequently  to  the  bringing  of  the 

Of  course,  the  plaintiffs  were  entitled,  suit,  and  cannot  be  stated  la  the  dec- 

as  the  court  stated,  to  recover  their  laration,  nor  can  they  become  matter 

actual  damage ;   but  the  court  fur-  of  proof. 

ther  instructed  the  jury  that  if  the        **  In  actions  of  tort  founded  on  the 

plaintiffs  had  been  compelled  to  come  misconduct  or  culpable  neglect  of 

iuto  court  to  vindicate  their  rights,  the  defendant,  it  is  usually  and  en- 

the  jury  might  take  into  considera-  tirely  proper  for  the  judge  to  say  to 

tion  the  expenses  attending  such  vin-  the  jury  that  they  are  not  necessarily 

dication  beyond  the  taxable  costs  as  confined  in  assessing  damages  to  the 

actual  damage.    If  this  be  a  just  in-  actual  loss  of  property  to  the  plaintiff, 

terpretation   of  the   rule  of  actual  but  may  allow  smart  money,  meas- 

damages,  such  damages  will  become  ured  by  the  circumstances  of  aggra- 

just  and  legal  in  every  case,  whether  vation ;  and  may,  from  their  general 

of  tort  or  contract ;  for  the  plaintiff  knowledge   of   the   course   of    the 

may  always  say  that  he  is  compelled  courts,  if  the    case  warrants  it  in 

to  come  into  court  to  vindicate  his  their  judgment,  take  into  account 

rights.    But  not  to  criticise  the  form  the  expenses  of  the  trial  beyond  the 

or  language  of  the  charge,  we  think  taxable  costs." 
there  is  in  it  a  radical  error,  viz. :  that       In  Welch  v.  Durand,  86  Conn.  182, 

in  cases  where  a  penal  sum  or  smart  and  several  earlier  cases  the  court 

money  are  not  to  be  aUowed  the  ex-  sustained  instructions  in  accordance 

pensee  <if  the  litigation  may  be  al-  with  the  above  views,  as  damages 

lowed  as  damages ;    for  the  judge  appropriate  only  to  actions  in  which 

stated  that  none  but  actual  damages  smart  money  may  be  given.  Linsley 

were  to  be  assessed,  and  proceeded  v.  Bushnell,  15  Conn.  225 ;  Bcecher 

to  say  that  tlie  expenses  might  be  al-  v.  Derby  Bridge  Ca,  24  id.  182 ;  Ives 

lowed ;  and,  although  the  actual  loss  v.  Carter,  id.  892 ;  Mason  v.  Hawes, 

or  injury  did  not  exceed  |10,  the  jury  62  id.  12;  Wynne  v.  Parsons,  57  id. 

rendered  a  verdict  for  $197.91.   Now,  7a 

the  expenses  of  litigation  are  never       In  Elansas  the  same  doctrine  is  held, 

damages  sued  for  in  any  case,  when  Titus  v.  Corkins,  21  Kan.  722.    And 

the  action  is  brought  for  the  wrong  in  Ohio,  that  in  such  cases  these  ex- 

itself,  not  even  if  the  tort  be  wanton  penses  may  be  taken  into  account  in 

or  maliciou&    They  are  not  *  the  nat-  estimating   compensatory  damages, 

ural  and  proximate  consequence  of  Roberts  v.  Mason,  10  Ohio  St  277. 

the  wrongful  act»*  which  is  the  uni-  See  Marshall  v.  Betner,  17  Ala.  882 ; 

versal  rule,  but  are  remote,  future  Bracken  v.  N^ill,  15  Tex.  109 ;  Flack 

and  contingent    They  may  follow  v.  Neill,  22  id.  258 ;  New  Orleans,  etc. 
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[743]  haps  more  frequently  rejected.^  Injury  to  the  standing 
and  credit  of  a  defendant  may  be  considered  in  awarding  ex- 
emplary damages.^  As  to  the  admissibility  of  evidence  of  the 
social  standing  of  the  parties  and  wealth  of  the  defendant 
[744]  there  are  diverse  rulings,  not  corresponding  to  the  con- 
flict in  respect  to  vindictive  damages.  In  an  action  for  false 
imprisonment,  Thompson,  0.  J.,  said  in  an  early  Kew  York 
case : '  "  Although  the  defendant  is  a  man  of  very  large  for- 
tune, the  plaintiflTs  injury  is  not  thereby  enhanced."  In  a  late 
case  inp  New  Hampshire,  by  a  passenger  against  a  railroad 
company  for  wrongful  expulsion  from  its  cars,  Sargent,  J., 
said :  "  We  must  remember  that  in  considering  this  question 
of  actual  damage,  of  compensation  for  actual  injury,  it  is  im- 
material what  may  be  the  character,  standing,  condition  or 
means  of  the  defendant.  The  rule  of  damages  is  compensa- 
tion for  the  plaintiff's  injury;  that  is  all;  and  thkt  would  be 
the  same  whether  the  defendant  be  a  railroad  or  a  private  in- 
dividual; whether  the  private  individual  were  rich  or  poor. 
The  question  is  not  how  n^uch  the  defendant  is  able  to  pay, 
but  what  is  a  fair  compensation  to  this  plaintiff  for  all  the  in- 
jury he  has  suffered?  That  injury  is  the  same  whether  the  de- 
fendant is  the  richest  railroad  or  the  poorest  individual  in  the 
community.  •  .  .  In  regard  to  the  question  of  exemplary 
damages,  ...  it  would  be  very  different  from  the  one  we 
have  been  considering.  In  that  case  the  jury  undertake,  first, 
to  give  the  plaintiff  damages  as  a  compensation  for  his  injury" ; 
and  second,  they  undertake  also  to  punish  the  offender  for 
the  wrong  he  has  done ;  and  when  that  element  is  introduced 
it  becomes  proper  to  inquire  into  the  condition  and  circum- 
stances of  the  defendant ;  because  what  would  be  a  severe 
punishment  for  a  poor  man,  by  way  of  fine  or  exemplary  dam- 
ages, might  not  be  felt  by  one  that  was  rich.  What  would  be 
sufficient  as  damages,  by  way  of  example  and  punishment,  for 

R  Co.  V.  AUbritton,  88  Miss.  242 ;  v.  Rogers,  21  Minn.  146 ;  Howell  v. 

Thompson  v.  Powning,  15  Nev.  195.  Scoggins,  48  Cal.  855 ;  FaUc  v.  Water- 

*  Day   V.    Woodworth,    18    How.  man,  49  CaL  224. 

(U.  &)  363 ;  Earl  v.  Tapper,  45  Vt  « Mayer  v.  Duke,  72  Texas,  445. 

275 ;  Barnard  v.  Poor,  21  Pick.  378;  «  MoCk)nDell  v.  Hampton,  12  John& 

Fairbanks  v.  Witter,  18  Wis.    287;  236. 
Warren  v.  Cole,  15  Mich.  265 ;  Kelly 
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a  day  laborer  would  be  nothing  by  way  either  of  example  or 
as  a  punishment  for  this  defendant  as  a  corporation.  Not  only 
the  ability  of  the  defendant,  but  the  motives  and  intentions 
accompanying  the  act,  the  malice  or  oppression  exhibited,  the 
wrong  and  injustice  of  the  act,  may  be  inquired  into  with  a 
view  to  fix  the  proper  measure  of  punitory  or  exemplary 
damages."  ^ 

In  other  cases  it  has  been  held,  and  the  bettor  doctrine  from 
its  intrinsic  reasonableness  is,  that  so  far  as  the  cause  of  action 
rests  upon  an  injury  to  character,  or  an  insult  to  the  [745] 
person,  compensatory  damages  may  be  increased  by  proof  of 
the  wealth  of  the  defendant.  This  is  upon  the  ground  that 
wealth  is  an  element  which  goes  to  make  up  his  rank  and  in- 
fluence in  society,  and  thereby  renders  the  injury  or  insult  re- 
sulting from  his  wrongful  act  the  greater.^  But  in  such  oases, 
as  it  is  rather  the  reputation  for,  than  the  possession  of,  wealth 
which  is  the  cause  of  this  increased  rank,  the  testimony  should 
correspond,  and  only  the  general  question  as  to  his  circum- 
stances can  be  asked,  and  not  the  details.' 

§  406.  Same  subject.  But  when  exemplary  damages  are 
claimed  a  different  question  is  presented.  The  defendant's 
pecuniary  ability  is  then  a  matter  for  the  consideration  of  the 
jury,  on  the  ground  that  a  given  sum  would  be  a  much  greater 
punishment  to  a  man  of  small  means  than  to  one  of  larger.^ 

1  BeUcnap  v.  Railroad,  49  N.  H.  873,  Allen,  100  N.  C.  181;    Johnson  t. 

874 ;  Smith   v.  Wunderlich,  70  HI.  Smith ;  Belknap  v.  Railroad,  supra; 

487.  McBride  y.  McLaughlin,    5   tVatts, 

s  Johnson  t.  Smith,  64  Me.  558;  875;  Jones  v.  Jones,  71  111563;  Mc- 

Humphries  v.  Parker,  52  Me.  607-8 ;  Carthy   v.    Niskem,   22   Minn. .  90 ; 

2  Qreenlf.  Ev.,  g  269.  Winn   v.    Peckham,   42   Wi&    498; 

'Stan wood  v.  Whitmore^  63  Ma  Birchard  ▼.  Booth,  4  id.  67 ;  Barnes ▼. 

309 ;  Johnson  v.  Smith.  aiiprcL  Martin,  15  id.  240 :  WbitUeid  v.  West- 

*  Brown  v.  Evans,  17  Fed.  Rep.  912 ;  brook,  40  Miss.  811. 
Hayner  v.  CJowden,  27  Ohio  St  292 ;  "CTnder  the  Georgia  code  the  worldly 
Jones  V.  Greeley,  25  Fla.  629 ;  Drohn  circumstances  of  the  parties  cannot 
V.  Brewer,  77  111.  280 ;  White  v.  Mart-  be  considered,  except  where  the  en- 
land,  71  id.  250;  Mullin  v.  Spangen-  tire  injury  is  to  the  peace,  happiness 
berg,  112  id.  140 ;  Buckley  v.  Knapp,  or  feelings  of  the  plaintiff  (Georgia 
48  Ma  152 ;  Bell  v.  Morrison,  27  Misa  R  Ckx  v.  Homer,  78  Ga.  251),  as  in 
68 ;  Webb  v.  Gilman,  80  Me.  177 ;  malicious  prosecution.  .  Coleman  v. 
Spear  v.  Hiles,  67  Wis.  850 ;  Sloan  v.  Allen,  79  id.  687. 
.Edwards,   61   Md.    89;   Johnson  ¥•  . 
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5or  this  purpose  the  reputed  wealth  of  the  defendant  may  be 
proven,  subject  to  his  right  to  controvert  the  plaintiff's  evi- 
dence.* In  cases  where  it  is  competent  for  the  plaintiff  to  prove 
the  wealth  of  the  defendant  to  increase  the  damages,  it  is 
equally  competent  for  the  defendant  to  show  a  want  of  it  to 
diminish  them.  And  in  Maine  he  cannot  be  deprived  of  this 
right  by  the  omission  of  the  plaintiff  to  offer  any  proof  on  that 
point,  or  to  make  any  claim  of  damages  on  that  ground ;  *  the 
rule  is  otherwise  in  Illinois.'  In  actions  for  breach  of  promise 
to  marry,  proof  of  the  defendant's  v/ealth  is  allowed  as  mate- 
rial in  the  estimate  of  compensation.*  In  Iowa  such  proof, 
even  with  a  view  to  punitory  damages,  is  not  allowed.*  In 
Missouri  if  a  case  warrants  exemplary  damages  evidence  of 
the  pecuniary  condition  of  the  plaintiff  and  of  his  family  is 
admissible.* 

In  actions  for  torts,  the  damages  for  which  cannot  be  meas- 
ured by  a  legal  standard,  all  the  facts  constituting  and  accom- 
panying the  wrong  should  be  proved ;  and  though  there  be  a 
legal  standard  for  the  principal  wrong,  if  aggravations  exist 
they  may  be  proved  to  enhance  damages ;  and  every  case  of 
[746]  personal  tort  must  necessarily  go  to  the  jury  on  its  spe- 
cial facts ;  these  embrace  the  res  geatm^  the  age,  sex  and  stains 
of  the  parties;  this,  whether  the  case  be  one  for  compensation 
only,  or  also  for  exemplary  damages,  where  they  are  allowed.^ 

1  Draper  v.  Baker,  61  Wi&  450 ;  v.  Holland,  27  N.  J.  L.  86 ;  Bell  ▼. 
White  V.  Murtland,  71  111.  250,  261.         Morrison,  27    Mis&  68;    Scrippe   ▼. 

2  Johnson  v.  Smith,  64  Me.  558.  Reilly,38  Mich.  10 ;  Andrews  v.  Askey, 
» MuUin   V.  Spangenberg,  112  IIL    8  C.  &  P.  7 ;  HaU  v.  Hollender,  4  Bl 

140.  &  G  660.   In  Craker  v.  Railroad  Ca. 

*  See  ch.  28,  vol.  8.  supra,  Ryan,  C.  J.,  said :  "  In  Wilson 

» Hunt  V.  C.  &  N.  W.  R.  Ca,  26    v.  Young,  31  Wis.  574,  Lyon,  J.,  in- 

lowa,  868 ;  Guengerech  v.  Smith,  84    advertently  feU  into  some  subtleties 

id.  848.  found  in  Mr.  Sedgwick's  excellent 

6  Dai  ley  v.  Houston,  58  Mo.  868;  work,  which  appear  to  us  all  now 
Beck  V.  Do  well,  40  Ma  App^  71.  to  confuse  compensatory  and  exem- 

7  Huckle  V  Money,  2  Wils.  205 ;  plary  damage&  The  distinction  was 
Craker  v.  Chicago,  eta  R.  Co.,  .86  not  in  that  case,  and  the  iiassage  in 
Wis.  657 ;  Lyon  v.  Hancock,  85  CaL  Sedgwick  was  cited  and  approved, 
372;  Jones  v.  Jones,  71  III.  562;  as  such  high  authorities  often  are^ 
White  V.  Murtland,  71  111.  250;  Fow-  without  sufficient  consideration.  We 
ler  V.  Chichester,  26  Ohio  St  9 ;  Magee  all  now  concur  in  disapproving  the 


§  405.]  BXBMPLABT  DAMAGES.  873 

To  rebut  malice  the  defendant  may  show  any  pertinent  [747} 
facts;  the  advice  of  counsel  as  to  acts  usually  thus  influenced 

distinctioD.*    In  giving  the  elements  The  former  are  for  the  compensation 

of  damages,   Mr.  Sedgwick   distin-  of  the  plaintiff;   the  latter  for  the 

guishes  between  *  the  mental  suffer-  punishment  of  the  defendant   and 

ing  produced  by  the  act  or  omission  for  example  to  others    This  is  Sedg- 

in   question:    vexation;    anxiety;'  wick*8  blending  together  of  the  in- 

which  he  holds  to  be  ground   for  terest  of  society  and  the  interest  of 

compensatory  damages;    and    'the  the  plaintiff.    And  it  is  plain  that 

sense  of  the  wrong  or  insult,  in  the  there  cannot  well  be  common  ground 

sufferer^s  breast,  from  an  act  die-  for  the   twa     The   injury   to   the 

tated  by  a  spirit  of  wilful  injustice,  plaintiff  is  the  same,  and  for  that  he 

or  by  a  deUberate  intention  to  vex,  is  entitled  to  full  compensation,  mal- 

degrade  or  insult ; '  which  he  holds  ice  or  no  malica    If  malice  be  estab- 

to  be  ground  for  exemplary  damages  lished,  then  the  interest  of  society 

only.    Sedgwick's   Meaa    Dam.    85.  comes  in  to  punish  the  defendant 

Mr.  Sedgwick  himself  says  that  the  and  deter  others   in  like  cases  by 

rule  in  favor  of  exemplary  damages  adding  exemplary  to  compensatory 

'  blends  together  the  interests  of  so-  damagea    We  need  add  no  author- 

cietjr  and  the  aggrieved  individual,  ity  to  Mr.  Sedgwick's  that  in  actions 

and  gives  damages  not  only  to  rec-  for  personal  tort,  mental  suffering, 

ompense  the  sufferer,  but  to  punish  vexation  and  anxiety  are  subject  of 

the  offender'  (id.  88);  and  following  compensation  in  damages.    And  it  is 

him,  this  court  held  in  the  leading  difficult  to  see  how  tliese  are  to  be 

case  of  Mc Williams  v.  Bragg,  4  Wia  distinguished   from    the    sense    of 

434,  and  has  often  since  reaffirmed,  wrong  and  insult  arising  from  injus- 

that  exemplary  damages  are  '  in  ad-  tioe  and  intention  to  vex  and  degrade, 

dition  to  actual  damagea'    In  actions  The  appearance  of  malicious  intent 

of  tort,  as  a  rule,  when  the  plaintiff's  may,  indeed,  add   to   the   sense  of 

right  to  recover  is  established,  he  is  wrong ;  and  equally  whether  such 

entitled  to  fuU  compensatory  dam-  intent  be  really  there  or  not    But 

agea    When  proper  ground  is  estab-  that  goes  to  mental  suffering,  and 

lished  for  it,  he  is  also  entitled  to  mental  suffering  to   compensation, 

exemplary    damages    in    addition.  So  it  seems  to  ua    But  if  there  be 

*  In  Wilson  ▼.  Toung  it  was  held  that  In  an  action  for  assault  and  battery  compen^atorff 
(as  dlstinguifihed  from  punitive)  damages  are  of  two  kinds:  (1)  Those  which  may  be  re- 
covered for  the  actual  personal  or  pecuniary  injury  and  loss;  the  elements  of  which  are, 
loss  of  time,  bodily  suffering,  impaired  physical  or  mental  powers,  mutilation  and  disflg- 
urement,  expenses  of  surgical  and  other  attendance,  and  the  like.  (8)  Those  which  may 
be  reooTered  for  mjuries  to  the  feelings  arising  from  the  insult  or  indignity,  the  public  ez- 
poeure  and  contumely,  and  the  like.  The  compensation  of  the  first  kind  is  to  be  deter- 
mined without  reference  to  the  question  whether  the  defendant  was  influenced  by  malicious 
motives  in  the  act  complained  of;  and,  on  the  other  hand,  evidence  of  threatening  or  ag- 
gravating language,  or  malicious  conduct  on  the  plalntiff^s  part  (not  constituting  a  legal 
justification  of  the  defendant's  act),  cannot  be  considered  in  mitigation  of  8u<di  damages. 
The  compensatory  damages  of  the  second  kind  depend  entirely  upon  the  malice  of  the 
defendant;  and  as  evidence  of  such  malice  may  be  given  to  Increase  that  kind  of  damages, 
so  evidence  of  threatening  or  malicious  words  or  acts  on  plaintiff's  part.  Just  previous  to 
the  assault,  though  not  constituting  a  legal  Justification,  should  be  admitted  to  mitigate  or 
even  defeat  such  damages. 
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is  admissible  to  rebut  the  presumption  of  malice,*  and  to  pre- 
vent exemplary  damages,^  but  the  adviser  must  be  one  enti- 
[748]  tied  to  act  in  that  capacity,*  by  being  an  attorney  at  law 
in  good  standing,*  or  believed  by  the  defendant  to  be  an  attor- 
ney ;  ^  and  the  statement  of  facts  submitted  must  be  full  and 
fair  else  the  advice  given  will  not  justify  the  presumption  that 
there  was  no  malice.^  In  such  case  it  is  a  material  question 
whether  the  defendant  acted  prudently,  wisely  and  in  good 
faith,  and  for  this  purpose  information  on  which  he  acted, 
whether  true  or  false,  is  original  and  material  evidence.^ 

a  subtle,  metaphysical  distinctioD,  The  argument  urged  was,  that  to  jus- 
which  we  cannot  see  —  what  human  tify  such  damages  there  must  be 
creature  can  penetrate  the  mysteries  fraud,  wantonness,  malice  or  oppres- 
of  his  own  sensations,  and  parcel  out  sion,  and  that  all  these  ingi'edients 
separately  his  mental  sufferings  and  were  wanting  in  this  casa  I  am 
his  sense  of  wrong!  —  so  much  for  not  willing  to  concede  that  in  an 
compensatory  and  so  much  for  vin-  action  of  this  kind,  the  jury  might 
dictive  damages?  And  if  one  can-  not  properly  look  at  all  the  circum- 
not  scrutinize  the  an*atomy  of  his  stances,  and  apportion  the  damages 
own,  how  impossible  to  dissect  the  to  the  actual  wrong  done  to  the 
mental  agonies  of  another,  as  a  sur-  plaintiff's  feelings  and  paternal  af- 
geon  does  corporal  musclea  If  pos-  fection  and  rights,  without  any  pos- 
sible, juries  are  surely  not  metaphy-  itive  proof  of  malice  or  oppression.'* 
sicians  to  do  it  And  we  must  hold  ^  Jacobs  v,  Crum,  63  Texas,  401. 
that  all  mental  suffering  directly  >  Cochrane  v.  Tuttle,  75  III  801; 
consequent  upon  tort  irrespective  of  Stone  v.  Swift  4  Pick.  889 ;  Bonsteel 
all  such  inscrutable  distinctions,  is  v.  Bonsteel,  80  Wis.  511.  See  Jasper 
ground  for  compensatory  damages  in  v.  Pai-nell,  67  111.858;  Dyer  v.  Den- 
an  action  for  the  tort"  ham,  54  Gra.  224 ;  Johnson  v.  Camp, 
In  an  action  in  New  Jersey  by  a  51  111.  219 ;  Carpenter  v.  Barber,  44 
parent  for  the  abduction  of  his  in-  Vt  441 ;  Cole  v.  Curds,  10  Minn.  182 ; 
fant  children  (Magee  v.  Holland,  27  Ash  v.  Marlowe,  20  Ohio,  119. 
N.  J.  L.  86),  Elmer,  J.,  said:  "The  'Olmstead  v.  Partridge,  16  Gray, 
right  of  the  jury  to  consider  all  the  881 ;  Stanton  v.  Hart  27  Mich.  539 ; 
circumstances  of  the  case,  and  to  Livingston  v.  Burroughs,  83  Mich, 
award  exemplary  damages,  neces-  511 ;  Sti'and  v.  Young,  86  Md.  240. 
earily  drew  with  it  the  right  to  con-  *  Roy  v.  Goings,  112  IlL  056,  liolding 
sider  the  injury  done  to  the  feelings  that  such  standing  will  not  be  in- 
of  the  father,  as  well  as  all  other  cir-  f erred  because  the  attorney  consulted 
cumstances  of  aggravation.  .  .  .  was  commissioned  as  state's  attor- 
It  was  not  insisted  on  behalf  of  the  ney. 

defendant  that  exemplary  damages  ^  Murphy  v.  Larson,  77  111.  172. 

cannot  be  awarded  in  any  case,  that  ^  Roy  v.  Goings,  112  111.  050. 

principle  being  too  well  established  ?  Livingston  v.  Burroughs*  88  Mich, 

in  this  state  to  admit  of  questioa  511. 
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§  406.  Exemplary  damages  based  on  actual  damages. 

Bad  motive  by  itself  is  not  a  tort.  Malicious  motives  make  a 
bad  act  worse,  but  they  cannot  make  that  a  wrong  which  in 
its  own  essence  is  lawful.^  But  one  who  does  an  act  mali- 
ciously must  be  careful  to  see  that  it  is  lawful ;  otherwise 
though  the  actual  injury  may  be  slight  the  exemplary  dam- 
ages may  be  considerable.  Actual  damage  must  be  found  as 
a  predicate  for  the  recovery  of  exemplary  damages.'  The 
latter  have  been  denied  when  the  former  was  merely  nominal.' 
In  an  action  for  libel  in  which  the  jury  had  rendered  a  verdict 
for  one  dollar,  and  a  motion  was  made  to  set  it  aside  for  in- 
adequacy,* Peters,  J.,  said :  "  The  legal  signification  of  the 
verdict  is  either  that  there  was  no  actual  and  express  malice 
entertained  toward  the  plaintiff  by  the  defendant's  agent,  or 
that  if  there  was  it  did  the  plaintiflf  no  injury.  There  is  no 
room  for  punitive  damages  here.  There  is  no  foundation  for 
them  to  attach  to  or  to  rest  upon.  It  is  said  in  vindication  of 
the  theory  of  punitive  damages  that  the  interests  of  the  indi- 
vidual injured  and  of  society  are  blended.  Here  the  interests 
of  society  have  virtually  nothing  to  blend  with.  If  the  indi- 
vidual has  but  a  nominal  interest  society  can  have  none.  Such 
damages  are  to  be  awarded  against  a  defendant  for  punish- 
ment.   But  if  the  individual  injury  is  merely  technical  and 

1  Kiflf  V.  Youmans,  86  N.  Y.  824 ;  when  there  was  only  a  right  to  nom- 

Jenkins  v.  Fowler,  24  Pa.  St  908,  810 ;  inal  damages,  and   such   as  might 

Cooley  on  Torts,  690.  have  heen  awarded  as  punitive ;  be- 

3  KiS  V.  Youmans,  supra;  Stacy  v.  cause  the  last  was  not  given  the  judg- 

Portland  Pub.  Ca,  68  Me.  287 ;  Kuhn  ment  was  reversed.    The  recovery  of 

V.  Chicago,  eta  R  Ca,  74  Iowa,  187 ;  exemplary  damages  has  been   sus- 

Schippel   V.   Norton,  88   Kan.  567 ;  tained  in  Canada  in  the  absence  of 

Travickv.^Iartin  Brown  Ca,  70  Texas,  actual  injury  for  sending  a  postal 

460;  Maxwell  v.  Kennedy,  50  Wis.  card  with  matter  on  it  charging  the 

648;  Jones  v.  Matthews,  75  Texas,  1^  plaintiff  with  having  engaged  in  a 

Freese  v.  Tripp,  70  UK  490;  Reed  r.  confidence  game.  O'Brien  v.  Semple, 

Horn,  78  id.  596;  McNay  v.  Stratton,  Montreal  L.  Repi  6  Super.  Ct  844.  It 

9  III.  App^  215 ;  Schimmelfenig  v.  is  well  settled  in  Alabama  that  the 

Donovan,  18  id.  47  infiiction  of  actual  damage  is  not  an 

It  is  said  in  McNay  v.  Stratton,  SU'  essential  predicate  to  t^e  imposition  of 

prd,  that  the  rule  does  not  apply  in  exemplary  damages.    Alabama,  eta 

trespass,  but  it  is  apprehended  that  R.  Co.  v.  Sellers,  98  Ala  9, 16. 

much  may  depend  upon  the  circum-  >  Barber  v.  Kilbourn,  16  Wis.  485. 

stances.   In  Hefiey  v.  Baker,  19  Kbxi,  ^  Stacy  v.  Portland  Pubi  Ca,  68  Me. 

9,  the  jury  found  actual  damages  287. 
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theoretical  what  is  punishment  to  be  inflicted  for?  If  a  plaint- 
ifl'  upon  all  such  elements  of  injury  as  were  open  to  him  is  en- 
titled to  recover  but  nominal  damages,  shall  he  be  the  recipi- 
ent of  penalties  awarded  on  account  of  an  injury  or  a  supposed 
injury  to  others  besides  himself?  If  there  is  enough  in  the 
defense  to  mitigate  the  damages  to  the  individual,  so  did  it 
mitigate  the  damages  to  the  public  as  vvell.  Punitive  damages 
are  the  last  to  be  assessed  in  the  elements  of  injury  to  be  con- 
[749]  sidered  by  the  jury  and  should  be  the  first  to  be  re- 
jected by  facts  in  mitigation.  We  think  the  irresistible  in- 
ference is  that  if  the  instruction  had  been  given  as  it  was 
requested  the  verdict  would  not  have  been  increased  thereby 
to  the  extent  of  a  cent.  There  may  be  cases,  no  doubt,  where 
the  actual  damage  would  be  but  small  and  the  punitive  dam- 
ages large.  But  this  is  not  of  such  a  kind.  It  would  have 
been  proper  in  this  case  for  the  presiding  justice  to  have  in- 
formed the  jury  that  if  the  actual  damages  were  nominal  and 
no  more,  they  need  not  award  punitive  damages."  ^  If  officers 
refuse  to  obey  a  peremptory  mandamica  commanding  them  to 
levy  a  tax  they  will  be  liable  for  exemplary  damages,  although 
the  actual  damages  resulting  to  the  plaintiff  were  nominal.^ 

§  407.  Motive  of  one  wrong-doer  not  imputable  to  others. 
If  a  wrong  is  done  by  two  or  more  persons  jointly  and  all 
are  sued  together,  if  only  one  of  them  or  less  than  all  acted 
upon  such  motives  as  are  condemned  by  the  law  and  punished 
by  exemplary  damages,  the  motive  of  some  will  not  be  im- 
puted to  the  others,  and  the  liability  of  the  latter  will  not 
extend  beyond  compensatory  damages.*  In  such  a  case  the 
plaintiff  has  his  election  to  proceed  against  any  or  all  of  the 
wrong-doers.  By  making  them  all  defendants  he  waives  his 
right  to  exemplary  damages  if  some  of  them  are  not  subject 
thereto.  But  the  rule  does  not  apply  where  the  plaintiff  has  no 
such  choice,  as  where  a  married  woman  commits  a  tort  and 
the  law  does  not  give  a  right  of  action  against  her  alone. 
The  husband  is  liable  as  husband,  though  he  vfm  free  from 
blame.*    While  the  ratification  of  a  trespass  by  one  who  did 

1  See  Meidel  v.  Anthis,  71  lU.  241 ;  <  Clark  v.   Newsam,  1  Exch.  181 ; 
Ganssly  v.  Perkins,  80  Mich.  492.  Becker  v.  Dupree,  75  III  167. 

2  Wilson  V.  Vaughn,  28  Fed.  Rept  ♦  Lombard  v.   Batchelder,  58  Vt 
229.  558;  Munter  v.  Bande,  1  Ma  App. 

484.    See  cb.  26,  vol  & 
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not  participate  in  it  will  make  him  liable  for  compensatory 
damages,  it  will  not  have  that  effect  as  to  punitive  damages,^ 
at  least  where  the  relation  of  master  and  servant  ^  or  princi- 
pal and  agent  does  not  exist.' 

§  408.  Parties  liajble ;  master  for  servant.  Where  the 
master  or  employer  is  liable  for  the  tort  of  his  servant  or 
agent,  he  is  liable  for  fall  compensation  in  view  of  all  the  con- 
comitant aggravations.  If  the  servant  commits  a  tort  in  his 
master's  service,  in  the  exercise  of  his  employment  or  agency, 
it  is  deemed,  at  least  for  the  purpose  of  compensation  to  the 
party  injured,  as  the  act  and  tort  of  the  master.  But  it  is 
otherwise  as  to  the  torts  which  the  servant  steps  aside  from, 
or  goes  beyond^his  master's  employment  to  commit.*  The 
master  is  only  liable  for  the  act  of  his  servant  when  the  latter 
is  within  the  scope  of  his  employment ;  when  he  injuriously 
to  others  disregards  by  tortious  act  or  omission  their  rights 
in  the  conduct  of  the  master's  business.* 

The  same  doctrine  applies  where  a  corporation  is  the  [760] 
principal,  and  the  employment  in  the  course  of  which  the  serv- 
ant commits  the  tort  is  within  the  scope  of  the  corporate 
powers.'    In  their  appropriate  sphere,  corporations  incur  lia- 

1  Pardridge  v.  Brady,  7  III.  Appu  HI  298 ;  Griswold  v.  Haven,  25  N.  Y. 

689 ;  Grand  v.  Van  Vleck,  60  lU.  487.  595 ;  Chamberlain    v.    Chandler,    8 

2See§40a  Mason,   242;    O'ConneH    v.   Strong, 

'  Jacobs  V.  Crum,  62  Tex.  401 ;  Rob-  Dudley  (S.  G),  265 ;  Bnisher  v.  Ken- 

inson  v.  Goings,  68  Miss.  500.  nedy,   10  Bw    Mon.  28 ;   Brackett  v. 

^McManus  v.  Crickett,  1  East,  106;  Lubke,  4  Allen,  188;  Tuel  v.  Weston, 
Howe  V.  Newmarch,  12  AUen,  49 ;  47  Vt  684 ;  Hays  v.  Millar,  77  Pa  St 
Wright  V.  Wilcox,  19  Wend.  848;  288 ;  Reynolds  v.  Hanrahan,  100  Mass. 
Richmond  T.  Ca  v.  Vanderbilt,  1  818;  Smith  v.  Webster,  28  Mich.  298 ; 
Hill,  480;  Elinois  C.  R  Ca  v.  Dow-  Mahoney  v.  Mahoney,  51  CaL  118; 
ney,  18  III  259 ;  Pittsburgh,  etc.  R  Ca  Southwick  v.  Estes,  7  Cush.  885 ;  Bui- 
V.  Donahue,  70  Pa.  St  119 ;  Rounds  mier  v.  Erie  R  Co.,  84  N.  J.  L.  151 ; 
V.  Delaware,  etc.  R  Co.,  64  N.  Y.  129 ;  LuttreU  v.  Hazen,  8  Sneed,  20 ;  Bar- 
Foster  V.  Essex  Bank,  17  Masa  479;  den  v.  Felch,  109  Mass.  154;  Kreiter 
Crocker  v.  New  London,  eta  R  Ca,  v.  Nichols,  28  Mich.  496 ;  Cosgrove 
24  Conn.  249 ;  Homer  v.  Lawrence,  v.  Ogden,  49  N.  Y.  255 ;  Eastern 
87  N.  J.  L.  46.  Counties  R  Ca  v.   Broom,  6  Exch. 

*Id.;  Johnson  v.  Barber,  10   HI.  814 ;  Seymour  v.  Greenwood,  7  H.  & 

425 ;  Hibbard  v.  New  York  &  R  R.  N.  855. 

Ca,  15  N.  Y.  455;  Philadelphia,  eta        «Redf.  on  Railways  (8d  ed.).  510; 

R  Co.  V.  Derby,  14  How.  (U.  S.)  468;  Hanson  v.  European,  etc.  R  Co.,  62 

Redding  v.  South  C.  R  Ca,  8  a  C.  Me.  84 ;  Goddard  v.  Grand  T.  R  Ca, 

1;  Toledo,  eta  R  Ca  v,  Harmon,  47  57  Me.  202;  Atlantic,  eta  R  Ca  v. 
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bility  under  the  same  conditions  as  private  persons;  they  may 
thus  be  guilty  of  assault  and  battery/  slander  and  libel,*  ma- 
licious prosecution,  false  imprisonment,*  and  fraud.*  An  ac- 
tion for  a  wrong  lies  against  a  corporation  where  its  act  —  the 
thing  done  —  is  within  the  purpose  of  the  corporation,  and  it 
has  been  done  in  such  a  manner  as  to  constitute  what  would 
be  an  actionable  wrong  if  done  by  a  private  individual.*  There 
is  a  legal  unity  of  principal  and  agent  as  well  in  respect  to  the 
[751]  tortious  as  the  rightful  acts  of  the  latter  done  in  the 
course  of  his  employment*  This  identity  of  master  and  serv- 
ant involves  the  necessary  legal  consequence  that  the  master 
is  responsible  in  damages  for  the  wrongful  acts  of  the  servant 
done  within  the  scope  of  his  employment,  to  the  extent  of  full 
compensation;  but  there  is  some  division  of  judicial  opinion  as 
to  the  basis  of  the  master's  liability  for  exemplary  damages.'' 
The  immediate  ground  of  such  damages  is,  of  course,  the  mal- 

Dunn,  19  Ohio  St  162;  Passenger  R  Quigley,  21  How.  (U.  S.)  202;  Whit- 
er. V.  Young,  21  id.  618;  Brokaw  v.  field  v.  S.  R  R  Ca,  96  E.  G  L.  115 ; 
New  Jersey,  etc.  R  Co.,  82  N.  J.  L,  MajDArd  v.  Firemen's  In&  Ck>.,  84 
828;  Monument  Bank  v.  Globe  Cal  48;  Aldrich  v.  Press  Printing 
Works,  101  Mass.  57 ;  Philadelphia,  Ck).,  9  Minn.  18a 
etc.  R  Ca  V.  Derby,  14  How.  (U.  S.)  •Green  v.  Omnibus  Ca,  7  C.  K 
468 ;  Noyes  v.  Rutland,  eta  R  Co.,  27  (N.  S.)  290 ;  Vance  v.  Erie  R  Ca.  S3 
Vt  110;  Jeflfersonville,  etc.  R  Ca  v.  N.  J.  L.  884;  Goodspeed  v.  East  Had- 
Rogers,  88  Ind.  116;  Ramsdenv.  Bos-  dam  Bank,  22  Conn.  580;  Goff  t. 
ton,  etc.  R  Ca  104  Mass.  117;  Balti-  Great  N.  R  Ca,  3  EL  &  E.  672;  Roe 
more,  etc.  R  Ca  v.  Blocher,  27  Md.  v.  Birkenhead,  etc.  R  Ca,  7  Exch.  86 ; 
277;  Green  v.  Omnibus  Ca,  7  Q  B.  Wheeler'*  W.  Manuf.  Ca  v.  Boyce, 
(N.  S.)  290;  Hopkins  v.  Atlantic,  etc.  86  Kan.  850^  Jefferson  Ca  Savings 
R  Co.,  86  N.  H.  9 ;  Malecek  v.  Tower  Bank  v.  Ebom,  84  Ala.  529;  Jordan 
Grove,  etc.  R  Co.,  57  Ma  17.  v.  Alabama,  eta  R  Ca,  74  id.  85, 

1  Denver,  etc.  Ry.  v.  Harris,  122  overruling  Owsley  v.  M.  &  W.  P.  R 
U.  S.  597;  Atlantic,  etc.  R  Co.  v.  Co.,  87  id.  860,  which  held  that  a  cor- 
Dunn,  19  Ohio  St  162;  Goddard.  v.  poration  was  not  liable  for  maliciooB 
Grand  T.  R   Co.,  57  Me.  202;  Pas-  prosecution. 

senger  R  Ca  v.  Young,  21  Ohio  St  *  Id. ;  Story  on  Agency,  §  452l 

518;  Higgins  v.  Watervliet  L  &  R  *  Green  v.  Omnibus  Ca,  ntpra^  per 

Co.,  46  N.  Y.  23 ;  Craker  v.  Chicago^  Erie,  C.  J. 

eta    R  Ca,  86  Wia  657;  Eastern  *  New  Orleans,  etc.  R  Ca  v.  Bailey, 

Counties  R  Ca  v.  Brown,  6  Exch.  40  Miss.  452L 

814;    Seymour    v.    Greenwood,    7  ^It  is  not  settled  in  Louisiana  that 

H.  &  N.  855 ;  Monument  Bank  y.  the  doctrine  of  exemplary  damages 

Globe  Works,  100  Mass.  57.  applies  to  corporationa    Rutherford 

2  Samuels  v.  Evening  Mail  Ass'n,  9  v.  Shreveporty  41  La.  Ann.  79a 
Hun,  288 ;  PhUadelphia,  eta  R  Ca  v. 
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ice  or  miscondnct  which  warrants  their  imposition  against  a 
natural  person ;  but  the  diversity  is  in  respect  to  the  question 
whether  the  malice  and  misconduct  of  the  servant  is  the  malice 
of  the  principal,  as  the  act  which  it  induced  or  accompanies  is 
his  without  particular  direction  or  ratification.  In  a  work  of 
much  merit  it  is  laid  down  that "  in  any  case  where  exemplary 
damages  may  be  recoverable  against  the  servant  they  should 
be  allowed  against  the  master,  if  it  appears  that  he  had  rea- 
sonable notice  of  the  negligent  habits  of  the  servant,  or  if  he 
left  the  servant  without  control  or  supervision  in  the  work."  ' 
This  doctrine  is  obviously  sound ;  but  it  is  based  on  an  actual 
fault  of  the  master,  not  solely  on  that  of  the  servant ;  the  con- 
clusion of  liability  does  not  result  purely  from  the  identity  of 
master  and  servant. 

§  409.  Same  subject.  In  a  late  Xew  York  case '  Church, 
C.  J.,  said :  "  For  injuries  by  the  negligence  of  a  servant  while 
engaged  in  the  business  of  the  master,  within  the  scope  of  his 
employment,  the  latter  is  liable  for  compensatory  damages ; 
but  for  such  negligence,  however  gross  or  culpable,  he  is  not 
liable  to  be  punished  in  punitive  damages  unless  he  is  charge- 
able with  gross  misconduct.  Such  misconduct  may  be  estab- 
lished by  showing  that  the  act  of  the  servant  was  authorized 
or  ratified,  or  that  the  master  employed  or  retained  the  serv- 
ant knowing  that  he  was  incompetent,  or,  from  bad  habits, 
unfit  for  the  position  he  occupied.  Something  more  than 
ordinary  negligence  is  requisite ;  it  must  be  reckless  and  of  a 
criminal  nature,  and  clearly  established.  Corporations  incur 
this  liability  as  well  as  private  persons.  If  a  railroad  com- 
pany, for  instance,  knowingly  and  wantonly  employs  a  [762] 
drunken  engineer  or  switchman ;  or  retains  one  after  knowl- 
edge of  his  habits  is  clearly  brought  home  to  the  company, 
or  to  a  superintending  agent  authorized  to  employ  and  dis- 
charge him,  and  injury  occurs  by  reason  of  such  habits,  the 
company  may  and  ought  to  be  amenable  to  the  severest  rule 
of  damages ;  but  I  am  not  aware  of  any  principle  which  per- 
mits a  jury  to  award  exemplary  damages  in  a  case  which  does 
not  come  up  to  this  standard ;  or  to  graduate  the  amount  of 

1  Sh.  &  Red.  on  Neg..  g  749  (4th  ed.)i    van  v.  Oregon  Rj.  &  N.  Co.,  12  Ore^ 
«aeghom  V.  New  York,  etc  R.    89a 
Ca,  66  N.  T.  47 ;  approved  in  SuUi- 
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such,  damages  by  their  views  of  the  propriety  of  the  conduct 
of  the  defendant  unless  such  conduct  is  of  the  character  before 
specified."  According  to  this  view,  as  was  said  by  Metcalf, 
J.,  ''  the  act  of  a  servant  is  not  the  act  of  a  master,  even  in 
legal  intendment  or  effect,  unless  the  master  personally  di- 
rects or  subsequently  adopts  it.  In  other  cases  he  is  liable 
for  the  acts  of  his  servant,  when  liable  at  all,  not  as  if  the  act 
were  done  by  himself,  but  because  the  law  makes  him  answer- 
kble  therefor."  ^  It  has  been  often  said  and  decided  that  the 
master  is  not  liable  for  the  voluntary,  wilful  and  malicious 
act  of  his  servant;  *  but  when  so  held,  according  to  the  best 
authorities,  the  servant  has  gone  outside  the  master's  business 
to  commit  the  wrong.  In  an  English  case  the  court  say :  "  If 
a  servant  driving  a  carriage,  in  order  to  effect  some  purpose 
of  his  own,  wantonly  strike  the  horses  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.  But  if  in 
order  to  perform  his  master's  orders  he  strikes,  but  injudi- 
ciously, and  in  order  to  extricate  himself  from  a  difficulty, 
that  will  be  negligent  and  careless  conduct  for  which  the 
master  will.be liable." '  And  in  another:  "  Suppose  a  servant 
driving  along  a  road,  in  order  to  avoid  a  danger,  intentionally 
drove  against  a  carriage  of  another,  would  not  the  master  be 
responsible?"*  Grovor,  J.,  in  a  New  York  case,*  states  the 
principle  very  clearly.  A  servant  employed  to  remove  and 
pile  lumber  had  disobeyed  his  employer's  orders  in  piling  it 
[763]  where  it  was  the  cause  of  the  injury  in  question.  The 
judge  said :  "  It  was  an  act  done  by  him  in  the  prosecution  of 
their  (the  master's)  business,  and  they  are  not  relieved  from 
responsibility  therefor  by  his  departure  from  their  instructions 
in  the  manner  of  doing  it.  The  test  of  the  master's  respon- 
sibility for  the  act  of  his  servant  is  not  whether  such  act  was 
done  according  to  the  instructions  of  the  master  to  the  serv- 
ant, but  whether  it  is  done  in  the  prosecution  of  the  business 
that  the  servant  was  employed  by  the  master  to  do.    If  the 

1  Parsons  v.  Winchell,  6  CusK  59a    T.  Ca,  2  N.  Y.  479 ;  Stoiy  on  ikgency, 

2  2  Dane's  Abr.,    cb.    59,    art  2;    §450. 

Wright  V.  Wilcox,  19  Wend.  848 ;        « Croft  v.  Alison,  4  R  &  Aid.  59a 
Richmond   T.  Ca    v.  Vanderbilt,  1       ^  Seymour  v.  Greenwood,  6  H.  A;  N. 
Hill,  480;  Yanderbilt  t.  Richmond    859. 

•Cosgrove  v.  Ogden,  49  N.  Y.  257. 
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owner  pf  a  building  employs  a  servant  to  remove  the  roof 
from  his  house,  and  directs  him  to  throw  the  materials  upon 
his  lot,  where  no  one  would  be  endangered,  and  the  servant, 
disregarding  this  direction,  should  carelessly  throw  them  into 
the  street,  causing  an  injury  to  a  passenger,  the  master  would 
be  responsible  therefor,  although  done  in  violation  of  his  in- 
structions. But  should  the  servant,  for  some  purpose  of  his 
own,  intentionally  throw  material  upon  a  passenger,  the  mas- 
ter would  not  be  responsible  for  the  injury,  because  it  would 
not  be  an  act  done  in  his  business,  but  a  departure  therefrom 
by  the  servant  to  effect  some  purpose  of  his  own."  * 

The  same  principle  is  still  more  comprehensively  stated  by 
Hoar,  J. :  "  The  master  is  not  responsible  as  a  trespasser  un- 
less by  direct  or  implied  authority  to  the  servant  he  consents 
to  the  wrongful  act.  But  if  a  master  give  an  order  to  a  serv- 
ant which  implies  the  use  of  force  and  violence  to  others,, 
leaving  to  the  discretion  of  the  servant  to  decide  when  the  occa- 
sion arises  to  which  the  order  applies,  and  the  extent  and  kind^ 
of  force  to  be  used,  he  is  liable,  if  the  servant  in  executing 
the  order  makes  use  of  force  in  a  manner  or  to  a  degree  which' 
is  unjustifiable.  And  in  an  action  of  tort,  in  the  nature  of  an^ 
action  on  the  case,  the  master  is  not  responsible  if  the  wrong 
done  by  the  servant  is  done  without  his  authority,  and  not  for 
the  purpose  of  executing  his  orders  or  doing  his  work.  So 
that  if  a  servant,  wholly  for  a  purpose  of  his  own,  disregard- 
ing the  object  for  which  he  is  employed,  and  not  intending  by 
his  act  to  execute  it,  does  an  injury  to  another  not  within  the 
scope  of  his  employment,  the  master  is  not  liable.  But  if  the 
act  be  done  in  the  execution  of  the  authority  given  him  [764] 
by  his  master,  and  for  the  purpose  of  performing  what  the 
master  has  directed,  the  master  will  be  responsible,  whether 
the  wrong  done  be  occasioned  by  negligence,  or  by  a  wanton 
or  reckless  purpose  to  accomplish  the  master's  business  in  an 
unlawful  manner."  *  Accordingly,  in  a  subsequent  case,  it  was 
held  that  a  master  who  orders  his  servants  to  go  to  the  house 
of  a  person  named  and  remove  certain  furniture,  if  a  sum  due 
the  master  thereon  is  not  paid,  is  liable  for  a  wilful  assault 

*  Citing  Weed  v.  Panama  R  Co.,       ^  Howe  v.  Newmarch,  12  Allen,  56. 
17  N.  Y.  863;  Mali  v.  Lord,  89  id.  881. 
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committed  by  them,  if  done  in  the  execution  of  the  order, 
and  not  for  some  private  end  or  advantage  of  their  own.*  The 
wantonness  or  mischief  done  by  the  servant  in  the  execntion 
of  his  master's  orders  will  enhance  the  damages  against  the 
latter.^  £yan,  C.  J.,  in  an  action  against  a  railroad  company 
for  a  wanton  outrage  committed  by  a  conductor  in  attempting 
to  kiss  a  female  passenger,  thus  illustrated  the  fallacy  of  any 
distinction  in  the  liability  of  the  master  between  wilful  and 
negligent  injuries :  "  We  do  not  understand  it  to  be  denied 
that  if  such  an  assault  on  the  respondent  had  been  attempted 
by  a  stranger,  and  the  conductor  had  neglected  to  protect  her, 
the  appellant  would  be  liable.  But  it  is  denied  that  the  act  of 
the  conductor  in  maliciously  doing  himself  what  it  was  his 
duty,  for  the  appellant  to  the  respondent,  to  prevent  others 
from  doing,  makes  the  appellant  liable.  It  is  contended  that, 
though  the  principal  would  be  liable  for  the  negligent  failure 
of  the  agent  to  fulfill  the  principal's  contract,  the  principal  is 
not  liable  for  the  malicious  breach  by  the  agent  of  the  con- 
tract which  he  was  appointed  to  perform  for  the  principal.  As 
we  understand  it,  that  if  one  hire  out  his  dog  to  guard  sheep 
against  wolves,  and  the  dog  sleep  while  a  wolf  makes  away 
with  a  sheep,  the  owner  is  liable ;  but  if  the  dog  play  .wolf  and 
devour  the  sheep  himself,  the  owner  is  not  liable.  The  bare 
statement  of  the  proposition  seems  a  reduotio  ad  ahsuvdwmP ' 
§  410.  Same  subject.  In  those  states  where  exemplary 
[755]  damages  are  limited  to  compensation,  and  the  punitive 
element  is  excluded,  when  the  master's  liability  for  the  serv- 
ant's act  is  determined  the  whole  question  is  resolved.  If  he 
is  liable  for  the  act  he  is  liable  for  the  increased  injury  which 
results  from  the  manner  in  which  it  is  done.  But  in  some 
states  where  the  element  of  punishment  is  admitted  it  is  held 
that  though  the  misconduct  took  place  while  the  servant  was 
on  duty  for  his  master,  and  he  did  the  act  in  the  prosecution 
of  his  master's  business,  still  there  must  be  a  ratification,  un- 
less the  previous  directions  included  the  commission  of  the 

1  Denver,  etc  Ry.  v.  Harris,  123  U.  47  HL  298;  Chicago^  etxx  R  Ckx  v. 

a  597 ;  Levi  v.  Brooks,  121  Mas&  501 ;  Dickson,  68  DL  151. 

Passenger  R  Ca  v.  Young,  21  Ohio  ^  Hawes  v.  Knowles,  114  Masa  618L 

St  524r-5 ;  Barden  v.  Feich,  109  Mass.  *  Craker  v.  Chicago,  eta  R  Ca,  86 

164 ;  Toledo,  eta  R  Ca  v.  Harmon,  Wia  67a 
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wrong  in  question.^  The  retention  of  the  servant  in  his  em- 
ploy with  knowledge  of  his  wrongful  act  does  not,  as  matter 
of  law,  amount  to  a  ratification  of  such  act,*  but  it  is  evidence 
from  which  the  jury  may  find  a  ratification.'  If  the  benefits  of 
the  act  done  by  the  servant  are  accepted  with  knowledge  of 
the  facts  connected  with  it  the  act  is  ratified.^ 

In  other  states  it  is  held  that  the  master  may  be  liable  to 
punitory  damages  for  the  act  of  his  servant  when  the  servant  is 
so  liable,  and  the  aggravated  wrong  was  done  in  the  master's 
service,  and  nnder  such  circumstances  that  the  master  is  liable 
for  full  compensation,  though  the  particular  act  was  not  di- 
rectly or  impliedly  authorized  nor  ratified.  In  Ohio  it  is  held 
that  a  corporation  may  be  subjected  to  exemplary  and  punitive 
damages  for  the*  tortious  acts  of  its  agents  or  servants,  done 
within  the  scope  of  their  employment,  in  all  cases  where  natural 
persons,  acting  for  themselves,  if  guilty  of  like  acts,  would  be 
liable  to  such  damages.*  In  a  comparatively  recent  case  in 
Maine  this  subject  was  very  thoroughly  considered  where  a 
railroad  company  was  the  master  and  defendant.'  Walton,  J., 
dalivering  the  opinion  of  a  majority  of  the  court,  said :  "  We 
confess  that  it  seems  to  us  that  there  is  no  class  of  cases  where 
the  doctrine  of  exemplary  damages  can  be  more  beneficially 

1  Eviston  T.  Cramer,  57  Wia  570 ;  R  Ca,  11  La.  Aim.  292 ;  The  Amiable 

Haines  v.  Schultas,  50  N.  J.  L.  481 ;  Nancy,  8  Wheat  546 ;  Moody  v.  Mc- 

City  Nat  Bank  v.  Jeffries,  73  Ala.  Donald,  4  CaL  297 ;  Raihroad  Ckx  v. 

188 ;  Murphy  v.  Central  Park  R  Co.,  Finney,  10  Wis.  888 ;  Craker  v.  Chi- 

48  N.  Y.  Super.  Ct  96 ;  Sullivan  v.  cago,  etc.  R  Ca,  86  Wis.  657 ;  Bass  v. 

Oregon  Ry.  &  N.  Ca,  12  Ore.  892;  Chicago,  eta  RCa,  42  Wia  654;  Hays 

International,  eta  R  Ca  v.  Garcia,  v.  H.,  G.  N.R  Co.,  46  Texas,  280;  G., 

70  Texas,  207 ;  Ricketts  v.  Chesapeake  H.  &  a  A.  Ry.  Ca  v.  Donahoe^  56  id. 

&  O.  Ry.  Ca,  88  W.  Va.  438 ;  Dilling-  162 ;  Houston,  eta  Ry.  Ca  v.  Cowser, 

ham  V.  Russell,  78  Texas,  47 ;  Red-  57  id.  298 ;  Willis  v.  McNeill,  id.  465. 
wood  T.  Metropolitan  R  Ca,  6  D.  C.       *  Dillingham  t.  Russell,  78  Texas, 

802  (but  see  Flannery  v.  Baltimore  47. 

&  O.  R  Co.,  4  Mackey  (D.  C.X  111,  a       >  Bass  v.  Chicago,  eta  Ry.  Co.,  48 

later  case) ;  Hagan  v.  Providence,  eta  Wis.  654 

R  Ca,  8  R  L  88;  Turner  v.  North       *  G.,  H.  &;  a  A.  Ry.  Ca  v.  Donahoe, 

Beach,  eta  R  Ca,  84  Cal  594 ;  Kline  56  Texas,  162 ;  Jacobs  v.  Crum,  62  id. 

V.  Central  R  R  Co.,  87  Cal  400 ;  Ack-  401. 

erson  v.  Erie  R  Co.,  82  N.  J.  L.  254 ;       >  Atlantic,  eta  R  Ca  ▼.  Dunn,  19 

McKeon  t.  Citizens'  R  Ca,  42  Ma  79 ;  Ohio  St  16a 

Louisville,  eta  R  Ca  v.  Smith,  2       «Goddard  v.  Grand  T.  R,  67  M& 

Duval,  556 ;  Hill  v.  New  Orleans,  etc.  202,  22a 
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applied  than  to  railroad  corporations  in  their  capacity  of  car- 
riers of  passengers ;  and  it  might  as  well  not  be  applied  to  them 
at  all  as  to  limit  its  application  to  cases  where  the  servant  is 
directly  or  impliedly  commanded  by  the  corporation  to  mal- 
[756]  treat  and  insult  a  passenger,  or  to  cases  where  such  an 
act  is  directly  or  impliedly  ratified ;  for  no  such  cases  will  occur. 
A  corporation  is  an  imaginary  being.  It  has  no  mind  but  the 
mind  of  its  servants;  it  has  no  voice  but  the  voice  of  its  serv- 
ants ;  it  has  no  hands  with  which  to  act  but  the  hands  of  its 
servants.  All  its  schemes  of  mischief,  as  well  as  schemes  of 
public  enterprise,  are  conceived  by  human  minds  and  executed 
by  human  hands;  and  these  minds  and  hands  are  servants' 
minds  and  hands. .  All  attempts,  therefore,  to  distinguish  be- 
tween the  guilt  of  the  servant  and  the  guilt  of  the  corporation ; 
or  the  malice  of  the  servant  and  the  malice  of  the  corporation; 
or  the  punishment  of  the  servant  and  the  punishment  of  the  cor- 
poration, is  sheer  nonsense,  and  only  tends  to  confuse  the 
mind  and  confound  the  judgment.  Neither  guilt,  malice  nor 
suflfering  is  predicable  of  this  ideal  existence  called  a  corpora- 
tion. And  yet,  under  cover  of  its  name  and  authority,  there 
is,  in  fact,  as  much  wickedness,  and  as  much  that  is  deserving 
of  punishment,  a*  can  be  found  anywhere  else.  And  since 
these  ideal  existences  can  neither  be  hung,  imprisoned,  whipped 
or  put  in  the  stocks, —  since,  in  fact,  no  corrective  influence  can 
be  brought  to  bear  upon  them  except  that  of  pecuniary  loss, — 
it  does  seem  to  us  that  the  doctrine  of  exemplary  damages 
is  more  beneficial  in  its  application  to  them  than  in  its  appli- 
cation to  natural  persons.  If  those  who  are  in  the  habit  of 
thinking  that  it  is  a  terrible  hardship  to  punish  an  innocent 
corporation  for  the  wickedness  of  its  agents  and  servants 
will,  for  a  moment,  reflect  upon  the  absurdity  of  their  own 
thoughts,  this  anxiety  will  be  cured.  Careful  engineers  can 
be  selected  who  will  not  run  their  trains  into  open  draws ;  and 
careful  baggage-men  can  be  secured  who  will  not  handle  and 
smash  trunks  and  band-boxes,  as  is  now  the  universal  custom ; 
and  conductors  and  brakemen  can  be  had  who  will  not  assault 
and  insult  passengers ;  and  if  the  courts  will  only  let  the  ver- 
dicts of  upright  and  intelligent  juries  alone,  and  let  the  doc- 
trine of  exemplary  damages  have  its  legitimate  influence,  these 
great  and  growing  evils  will  be  very  much  lessened,  if  not  en- 
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tirely  cured.  There  is  but  one  vulnerable  point  about  these 
ideal  existences  called  corporations ;  and  that  is  the  pocket  of 
the  monied  power  that  is  concealed  behind  them ;  and,  if  that 
is  reached,  they  will  wince.  Whefn  it  is  thoroughly  [767] 
understood  that  it  is  not  profitable  to  employ  careless  and 
indifferent  agents,  or  reckless  and  insolent  servants,  better  men 
will  take  their  places,  and  not  before."  ^ 

§  411.  Same  subject.  In  South  Carolina,  Tennessee,  In- 
diana, Kansas,  Pennsylvania,  the  District  of  Columbia,  Ar- 
kansajs,  Korth  Dakota,  Alabama,  New  Hampshire,  Mississippi, 
Kentuckj*-,  Maryland,  Illinois,  Nevada  and  Missouri,  substan- 
tially the  same  view  of  the  liability  of  corporations  to  puni- 
tory damages  prevails.^  In  Kentucky  the  rule  of  liability  is 
carried  further  than  in  other  jurisdictions.  It  is  held  there 
that  the  men  in  charge  of  a  railroad  train  act  for  the  com- 
pany ;  its  entire  power,  fro  hac  viccy  is  vested  in  them ;  "  as  to 
passengers  in  transitu  they  should  be  considered  as  the  corpo- 

1  Hanson  v.  European,  eta  Ry.  Ca,  id.  87) ;  Southern  fbcpi  Ca  y.  Brown, 
62  Me.  84  67  Miss.  260 ;  Henning  v.  Western  U. 

2  Randolph  v.  Hannibal,  etc.  R  Ckx,  Tel  Co.,  41  Fed.  Rep.  864 ;  Malloy  v. 
18  Ma  Appi  609  (compare  Rouse  v.  Bennett,  15  id.  871 ;  Beale  v.  Railway 
Metropolitan  St  Ry.  Ca,  4  id.  298) ;  Co.,  1  Dill.  568 ;  Citizens'  Street  Ry. 
JeffersonviUe  R  Ca  v.  Rogers,  88  y.  Steen,  42  Ark.  821 ;  Springer  Trans- 
Ind.  116;  Flannery  v.  Baltimore  &  portation  Ca  v.  Smith,  16  Lea,  498; 
O.  R  Ca,  4  Mackey  (D.  C.),  11 1 ;  Louis-  Alabama,  eta  R  Ca  v.  Frazier,  98  Ala. 
Tille  &  N.  R  Co.  V.  Ballard,  88  Ky.  45 ;  Hopkins  v.  Atlantic,  eta  R  Co., 
159 ;  a  a,  86  id.  807 ;  Dawson  v.  L.  86  N.  H.  9 ;  Vicksburg,  eta  R  Co. 
&  N.  R  Ca,  6  Ky.  L.  Repi  668;  v.  Patton,  81  Mis&  156 ;  New  Orleans, 
Wheeler  &  W.  Manuf.  Ca  v.  Boyce,  eta  R  Ca  v.  Hurst,  86  Miss.  660; 
86  Kan.  850 ;  FeU  y.  Northern  R  R  New  Orleans,  eta  R  Ca  y.  Bailey,  40 
Ca,  44  Fed.  Rep.  (North  Dakota),  Miss.  895;  Bowler  y.  Lane,  8  Met 
248;  Philadelphia,  eta  R  Co.  y.  Lar-  (Ky.)  811;  Louisville,  eta  R  Ckx  v. 
kin,  47  Md.  155 ;  Quinn  y.  South  Car-  Maliony,  7  Bush,  285 ;  Baltimore,  etc*, 
olina  Ry.  Ckx,  29  a  C.  881 ;  Hart  y.  R  Ca  y.  Blocher,  27  Md.  277 ;  Jacobs' 
Railroad  Ca,  83  id.  427  (a  proprietary  Adm'r  y.  Louisville,  eta  R  Ckx,  10 
company  was  made  liable  for  ex-  Bush,  268;  Perkins  y.  Missouri,  etc. 
emplary  damages  because  of  the  act  R  Co.,  55  Mo.  201 ;  Travers  v.  Kan- 
of  its  lessee);  Louisyille  &  N.  R  Ckx  sas  Pacific  R  Ca,  68  Mo.  421 ;  Chi- 
y.  Garrett,  8  Lea  (Tenn.),  488;  Haley  cago,  eta  R  Ck),  y.  Dickson,  68  111. 
y.  Mobile  O.  &  R  Co.,  7  Baxter  (Tenn.),  151 ;  Illinois  C.  R  Ck),  y.  Hammer,  72 
248 ;  Chicago,  eta  R  Ca  y.  Scurr,  57  111.  858 ;  Singer  Manuf.  Ca  y.  Hold- 
Misa  456 ;  Lake  Shore,  eta  Ry.  y.  f odt,  86  IlL  459 ;  New  Orleans,  etc.  R 
Rosenzweig,  118  Pa  St  519  (compare  Ca  y.  Burke,  58  Miss.  200.  See  Quig- 
Philad.  Traction  Ca  y.  Orbann,  119  ley  y.  Central  P.  R  C;a,  11  Nev.  864-5. 
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ration  itself.  It  is,  therefore,  as  responsible  for  their  acts  in 
the  conduct  of  the  train  and  the  treatment  of  the  passengers 
as  the  officers  of  the  train  would  be  for  themselves  if  they 
were  the  owners  of  it.  Public  interests  require  this  rule. 
They  also  demand  that  the  corporation  should  be,  and  it  is, 
liable  for  exemplary  damages  in  case  of  an  injury  to  a  passen- 
ger resulting  from  a  violation  of  duty  by  one  of  its  employees 
in  the  conduct  of  the  train,  if  it  be  accompanied  by  oppres- 
sion, fraud,  malice,  insult  or  other  wilful  misconduct  evincing 
a  reckless  disregard  of  consequences.^  As  to  female  passen- 
gers the  rule  goes  still  further.  Their  contract  of  passage 
embraces  an  implied  stipulation  that  the  corporation  will  pro- 
tect them  against  general  obscenity,  immodest  conduct  or 
wanton  approach."  ^  It  was  held  that  the  rule  does  not  extend 
to  "  indecorous  conduct "  on  the  part  of  an  employee  to  a  fe- 
male passenger.'  On  a  second  appeal  the  allowance  of  exem- 
plary damages,  on  the  ground  that  the  employees  were  in- 
sulting "  either  in  words,  tone  or  manner,"  was  approved.*  In 
Mississippi  it  is  the  duty  of  the  conductor  of  a  passenger  train 
to  preserve  order  thereon,  protect  the  passengers  from  insult 
and  injury.  If  he  fails  to  do  this  the  company  is  liable  for 
an  injury  to  a  passenger;  but  it  is  not  answerable  in  punitory 
damages  for  weak  and  inefficient  conduct  on  his  part,  though 
it  is  liable  therefor  if  the  conductor  wilfully  fails  or  refuses  to 
act  or  manifests  conduct  which  indicates  that  his  sympathy  is 
with  the  wrong-doers.*  Wallace,  J.,  said  on  a  motion  for  a 
new  trial  in  a  libel  case  in  which  plaintiff  was  given  a  verdict 
for  $20,000,  the  actual  damages  being  small :  ^^  It  cannot  be 
doubted  that  when  the  owner  of  a  newspaper  delegates  to 
others  the  power  to  edit  it  and  publish  it  and  manage  its  af- 
fairs generally,  he  is  responsible  for  all  the  acts  of  omission 
and  commission  of  his  employees  in  this  behalf,  and  cannot 
shirk  liability  for  their  misconduct  because  he  has  abandoned 
to  others  that  supervision  which  he  might  have  exercised 
himself."  •    Ryan,  0.  J.,  speaking  for  the  whole  court  in  Wis- 

1  Dawson  v.  L.  &  N.  R.  Ga,  6  Ky.  ^LouisviUe  &  N.  R.  Ca  v.  Ballard, 
Law  Rep.  66a  88  Ky.  159. 

2  Louisville  &  N.  R.  Ca  ▼.  Ballard,  ^  New  Orleans,  etc  R.  Ga  v.  Burke, 
85  Ky.  387.  53  Miss.  200. 

3  Ibid.  6  Malloy  v.  Bennett,  15  Fed.  Rep.  871. 
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consin,  on  the  right  of  railroad  companies  to  adopt  and  en- 
force reasonable  regulations  for  the  safety  and  convenience 
of  passengers  as  well  as  their  own  security,  vindicates  also  the 
soundness  of  the  principle  that  the  company  may  incur, 
through  its  agents,  a  liability  for  vindictive  damages.  Be- 
ferring  to  the  officers  in  charge  of  a  passenger  train,  he  says : 
"  These  officers  may  be  guilty  of  acts  of  arbitrary  oppression, 
beyond  endurance,  toward  passengers,  which  might  warrant 
resistance.  But  we  feel  warranted  by  principle  and  authority 
to  hold  that  in  the  enforcement  of  order  on  the  train,  and  in 
the  execution  of  reasonable  regulations  for  the  safety  and 
comfort  of  the  passengers,  and  for  the  security  of  the  train, 
the  authority  of  these  officers,  exercised  upon  the  responsi- 
bility of  the  corporations,  must  be  obeyed  by  the  passengers, 
and  that  forcible  resistance  cannot  be  tolerated.  They  act  on 
the  peril  of  the  corporation,  and  their  own.  Indeed,  as  that 
fictitious  entity,  the  corporation,  can  act  only  through  natural 
persons,  its  officers  and  servants,  and  as  it  of  necessity  com- 
mits  its  trains  absolutely  to  the  charge  of  officers  of  its  own 
appointment,  and  passengers  of  necessity  commit  to  them 
their  safety  and  comfort  in  i/rcmsitu^  under  conditions  of  [758] 
such  peril  and  subordination,  we  are  disposed  to  hold  that  the 
whole  power  and  authority  of  the  corporation,  pro  hoc  vice^  is 
vested  in  these  officers ;  and  that  as  to  passengers  on  board 
they  are  to  be  considered  as  the  corporation  itself;  and  that 
the  consequent  authority  and  responsibility  are  not  generally 
to  be  straitened  or  impaired  by  any  arrangement  between  the 
corporation  and  the  officers ;  the  corporation  being  responsible 
for  the  acts  of  the  officers  in  the  conduct  and  government  of 
the  train,  to  the  passengers  traveling  by  it,  as  the  officers 
would  be  for  themselves,  if  they  were  themselves  the  owners 
of  the  road  and  train.  We  consider  this  rule  essential  to 
public  convenience  and  safety,  and  sanctioned  by  great  weight 
of  authority.'** 

iBaas  V.  Chicago^  etc.  B.  Co.,  86  468;   Chamberlain   t.    Chandler,   8 

Wia  468,  citing  Commonwealth  v.  Mason,  242;  Nieto  v.  Clark,  1  Cliff. 

Power,  7  Met  596 ;  Day  v.  Owen,  5  146 ;  Stephen  v.  Smith,  29  Vt  160 ; 

Mich.    620;  Jencks   v.    Coleman,   2  Moore  t.  Fitchburg  R.  Ca,  4  Gray, 

Sumn.  221 ;  Pittsburgh,  etc.  R.  Ca  v.  466 ;  Vinton  v.  Middlesex  R  Ca,  11 

Hinds,  68  Pa.  St  512;  Philadelphia,  Allen,  804;  Coleman  v.  N.  Y.  etc.  R 

etc.  B.  Oa  V.  Derby,  14  How.  (U.  a)  Ca,  106  Mass.  160;  Sullivan  v.  P.  & 
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§  412.   Liability  of  officers^  mnnieipalities  and  estates. 

Exemplary  damages  may  be  recovered  against  public  officers 
if  the  facts  warrant;  ^  as  where  a  malicious  trespass  has  been 
committed  under  color  of  process,'  a  mandamus  disobeyed,' 
a  levy  made  upon  property  for  taxes  after  a  tender  thereof.* 
In  an  early  Pennsylvania  case  they  were  awarded  against  a 
sheriff  for  the  acts  of  his  deputy,  though  the  latter  were  not 
recognized  nor  adopted.'  They  have  been  denied  against  offi- 
cers who  unreasonably,  but  not  corruptly,  refused  to  permit 
an  elector  to  vote.*  Municipal  corporations  cannot  be  subjected 
to  vindictive  damages ;  ^  and  such  damages  are  not  recover- 
able from  the  estate,  or  against  the  personal  representatives 
of  a  deceased  wrong-doer.* 

R  R  Ca,  30  Pa.  St  324;  Penn.  R.  « Wilson  v.  Vaughn,  28  Fed  Repu 

Co.  V.  Vandiver,  42  Pa.  St  365 ;  Sher-  229. 

ley  V.  Billings,  8  Bush,  147 ;  Higgins  *  Willis  v.  Miller,  20  Fed.  Repi  28a 

V.  Watervliet  T.  Co.,  46  N.  Y.  43 ;  Bal-  »  Hazard  v.  Israel,  1  Bin.  24a 

timore,  etc.  R  Co.  v.  Blocher,  27  Md.  «  Pierce  v.  Getchell,  76  Me.  2ia 

277 ;  Chicago,  etc.  R  Ca  v.  Parks,  18  ^  Wilson  v.  Wheeling,  19  W.  Va. 

111.  460 ;  Goddard  v.  Grand  T.  R  Co.,  823,  850 ;  Chicago  v.  Langlass,  52  IIL 

57  Me.  202 ;  2  Redf.  220,  280.  259 ;  Chicago  v.  KeUy,  69  IIL  475 ; 

1  Parker  v.  Shackleford,  61  Ma  6a  Larson  v.  Grand  Forks,  3  Dak.  807. 

2  Nightingale  v.  Scannell,  18  CaL  ^  Sheik  y.  Hobson,  64  Iowa,  146; 
815 ;  Louder  v.  Hinson,  4  Jones'  L.  Wright's  Adm'r  v.  Donnell,  84  Tex. 
869 ;  Anonymous,  Minor,  52 ;  Rodgers  291 ;  Rippey  y.  Miller,  11  Ired.  L.  247. 
V.  Ferguson,  86  Tex.  544 
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pleading. 

§  413.  Plaintiff  must  state  a  ease  which  entitles  him  to 
[759]  damages.  It  is,  of  course,  of  paramount  importance 
that  a  plaintiff  suing  for  damages  should  state  such  a  case  as 
entitles  him  thereto.  It  is  enough,  on  demurrer,  that  he  states 
a  case  which  gives  him  at  least  a  right  to  nominal  damages.' 

1  Parker  v.  Griswold,  19  Ck>nu.  288 ;  Under  a  declaration  charging  pod- 

Cowley  y.  Davidson,  10  Minn.  892;  tive  malfeasance  there  cannot  be  a 

Wilson  V.  Clarke,  20  Minn.  867 ;  Hood  recovery  of  damages  upon  proof  of 

V.  Palm,  8  Pa  St  237.    See  Grould  v.  non-feasance    only.     Maicumber   t. 

Allen,  1  Wend.  182;  Rider  t.  Pond,  White  River  !«  &  &  Ca,  58  Mich. 

28  Barl}.  447 ;  Thompson  v.  Gould,  16  195. 
Abb.  (N.  a)  424 ;  &  C,  19  N.  Y.  262. 
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A  party  cannot  by  a  claim  of  damages  give  himself  a  right  to 
recover  more  than  the  facts  stated  by  him  will  warrant.^  But 
when  in  an  action  sounding  in  damages  the  plaintiff  claims 
more  than  on  the  face  of  his  declaration  appears  to  be  due,  it 
will  not  vitiate  a  verdict;  for  the  amount  of  the  damages 
being  ascertained  by  the  jury,  it  is  to  be  presumed  that  they 
were  assessed  according  to  the  proof.'  In  an  orderly  state- 
ment of  a  case  brought  for  such  redress  there  should  be  a  for- 
mal allegation  of  damage. 

§  414.  The  ad  damnum.  The  ad  damnum  is  the  logical 
and  legal  sequence  of  the  case  stated ;  but,  as  damages  eao  only 
be  claimed  as  the  legal  result  of  the  facts  alleged  when  proved, 
and  the  ad  damnum.,  is  only  the  legal  conclusion  there-  [760] 
from,  it  is  not  of  substance,  and,  if  omitted  or  left  blank,  the 
judgment  will  nevertheless  be  sustained.'  Where  the  declara- 
tion contains  several  counts,  concluding  with  the  common 
counts,  and  no  damages  are  laid  in  a  particular  count,  the 
court  will  intend  the  general  averment  of  damages  at  the  close 
of  the  common  counts  to  apply  to  it.^  The  general  damage 
laid  at  the  conclusion  of  a  declaration  in  the  ordinary  form  is 
distributable  over  the  several  counts  in  it.^ 

§  415.  Demand  of  damages  in  code  complaint.  Under  the 
code  the  claim  of  damages  is  essential  when  judgment  is  taken 
by  default ;  such  a  judgment  is  erroneous  if  no  amount  of,  nor 

1  Wainwright  ▼.  Weske,  82   CaL  declaration  being  amendable  in  the 

108;  Murphy  ▼.  Evans,  11  Ind.  517.  trial  court  on  error,  it  will  be  consid- 

<  Ex'r  of  Van  Rensselaer  t.  £z>  of  ered  as  amended.    Where  the  cause 

Platner,  2  Johns.  Cas.  17.  of  action  is  a  legal  liability,  certain 

'  Mattingly  t.  Darwin,  28  IlL  618 ;  and  defined,  as  a  promissory  note. 

Galena,  etc.  R.  Ckx  v.  Appleby,  28  IlL  the  damages  being  the  statutory  rate 

288 ;  Hargrave  t.  Penrod,  1  IlL  401 ;  of  interest,  they  need  not  be  laid 

Bank  of  Metropolis  ▼.  Guttschlick,  either  in  the  writ   or   declaration. 

14  Pet  19;  Proctor  v.  Crozier,  6  R  Digges  v.  Norns,  8  Hen.  A;  Munf. 

Mon.  268;  CraghUl  v.  Page,  2  Hen.  268;    Palmer   v.    Euback,    id.    502; 

&  Munf.  446;  Stephens- v.  White,  2  Kennedy  ▼.  Woods,  8  Bibb,  822.    See 

Wash.  (Va.)  260.    Held  to  be  neces-  Sdow  v.  Grace,  25  Ark.  570 ;  Henrie 

sary  and   matter   of   substance   in  t.  Sweasey,  5  Blackf.  278 ;  Gilligan  v. 

Brownson  v.  Wallace,  4  Blatcbf.  465.  New  York,  eta  R  Ca,  1  E.  D.  Smith, 

In  Bumpass  v.  Webb,  8  Ala.  109,  it  45a 

was  held  that  though  the  declaration  *  Adams  ▼.  McMillan,  7  Port  78. 

omit  to  lay  damages,  yet,  if  they  are  ^  Qell  v.  Burgess,  7  GL  K  16 ;  Hoff- 

laid  in  the  writ,  tlie  declaration  is  man  v.  Dickinson,  81  W.  Ya.  142. 
unobjectionable.    In  such  a  case,  the 
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a  prayer  for,  damages  be  contained  in  the  complaint,  notwith- 
standing the  latter  states  facts  sufficient  to  sustain  a  judgment 
for  damages.^  The  code  requires  that  the  complaint  shall  con- 
tain a  demand  for  the  relief,  which  the  plaintiff  claims ;  but 
compliance  is  principally  important  in  cases  where  there  is 
[761]  failure  to  answer,  for  the  court  is  authorized  to  grant 
any  relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue,*  The  controlling  part  of  the  com- 
plaint, as  to  the  amount  of  damages,  is  the  prayer  for  judg- 
ment.' If  the  complaint  in  an  action  on  a  contract  states 
facts  winch  in  law  constitutes  plaintiff's  damages  and  their 
measure,  it  is  not  insufficient  because  it  does  not  specifically 
allege  damages.^ 

§  416.  Effect  of  not  answering  allegation  of  damage.  The 
statement  of  the  amount  of  damages  is  in  some  jurisdictions 
deemed  an  issuable  fact ;  *  in  others  it  is  not.*  In  the  common- 
law  action  of  trespass,  where  the  defendant  fails  to  support 
by  proof  a  special  plea  in  bar,  a  trespass  or  cause  of  action  of 
the  general  nature  set  forth  in  the  declaration  is  admitted ; 
but  the  trespasses  precisely  as  laid  in  all  their  particulars  and 

1  Pittsburgh  C!oal  M,  Co,  v.  Green-  Carlyon  v.  Lannon,  4  Nev.  156 ;  White 
wood,  89  CaL  71 ;  Raun  v.  Reynolds,  v.  N.  W.  Stage  Ca,  5  Ore.  99 ;  Huston 
11  CaL  14;  Gage  v.  Rogers,  20  CaL  v.  Twin,  etc  Road  Co.,  45  CaL  550. 
91 ;  Lamping  v.  Hyatt,  27  CaL  102 ;  See  next  nota 

Gautier  V.  English,  29  CaL  165;  Par-  «Newiuan  v.  Otto,  4  Sandf.  668 

rott   T.    Den,  84  CaL  79;  Bond  v.  Jenkins  v.  Steanka,  19   Wi&    126 

Pacheco,  80  Cal.  580;  Simonson  v.  Bartlett   v.    Braunsdorf,   57   id.    1 

Blake,  12  AbU  Pr.  381 ;  Walton  v.  Thompson  v.  Lumley,  7  Daly,  74 

Walton,  82  Barb.  208;  Andrews  t.  McLees  v.  Felt,  11  Ind.  218;  Raymond 

Monilaws,  8  Hun,  65.  t.  Traffam,  12  Abb.  Pr.  52;  Connoss 

2  Smith  y.  Havens,  6  Cola  297 ;  2  v.  Meir,  2  K  D.  Smith,  814 ;  McKen- 
Wait  Pr.  887 ;  Nevada  Co.  v.  Kidd,  87  sie  v.  Farrell,  4  Bosw.  192 ;  Woodruff 
CaL  282.  v.  Cork,  25  Barh  505i 

3  Schultz  V.  Third  Avenue  R.  Ca,  46  These  cases  turn  upon  the  signifi- 
N.  Y.  Super.  Ct  211 ;  Riser  v.  Walton,  cation  given  to  the  words  **  material 
78  CaL  490 ;  Weaver  v.  Mississippi  &  allegation  '*  in  the  codes.  In  states 
Rum  R  K  Ca,  28  Minn.  542.  where  these  words  are  not  defined  by 

^  Bartlett  v.  Odd  Fellows*  Savings  the  code  the  courts  usually  give  them 

Bank,  79  CaL  218.  their   common-law    meaning.     But 

*  Tucker  v.  Parks,  7  Colo.  62 ;  Cole  where  those  words  are  defined  to 

V.  Holbury,  86  Kan.  268,  explaining  mean  an  allegation  essential  to  the 

Union  P.  Ry.  Ca  v.  Pillsbuiy,  29  id.  claim  or  defense,  as  they  are  in  some 

652;  Patterson  v.  Ely,   19  Cal.  28;  codes,  their  common-law  meaning  is 

Dimick  v.  Campbell,  81   CaL  288;  considered  to  be  extended. 
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variety  are  not  admitted.  The  failure  of  the  defendant  to 
prove  his  plea  entitles  the  plaintiff  to  nominal  damages,  but 
nothing  beyond,  until  he  shows  by  proof  a  claim  to  more.* 

§  417.  Ad  damnum  limits  recovery.  The  general  rule  is 
that  the  ad  damnum  limits  the  plaintiff's  recovery.  He  can- 
not take  judgment  for  a  greater  sum.    If  he  does  it  is  error.^ 

1  Rich  V.  Ricji,  16  Wend.  66a  670 ;  Cheveley  v.  Morris,  2  W.  BL 

Under  a  replication  de  injuria  to  1800;  Mclntirev.  Clark,  7  Wend.  880; 

a  plea  of  9on  assault  demesne^  the  Lake  v.  MerriU,  10  N.  J.  L.  288 ;  Her- 

defendant  cannot  give  evidence  in  bert  v.  Hardenberg,  id.  222 ;  Hawk  t. 

mitigation  of  damages  to  contradict  Anderson,  9  id.  819 ;    Cortelyou  v. 

the  averment  of  aggravated  injuries  Cortelyou,  2  id.  818 ;  Daniel  v.  Park, 

laid  in  the  narr:  he  is  confined  to  id.  1004 ;  Rowan  v.  Lee,  8  J.  J.  Marsh, 

proving  an  excuse  for  the  battery.  97;  Edwards  v.  Weister,  2   A.   EL 

He  was  not  entitled  for  this  reason  to  Marsh.  882 ;  Harris  v.  Jaffray,  8  Harr. 

show  in  mitigation  that  he  had  been  &  J.  548 ;  Grist  v.  Hodges,  8  Dev. 

indicted,    convicted    and    punished  208;Dinsmorev.  Au8tin,Minor(Ala.X 

for  the  same  battery.    The  general  89 ;  Coursey  v.  Covington,  6  Harr.  & 

rule  in  regard  to  such  a  replication  J.  45 ;  Wilde  v.  Crow,  10  Upi  Can. 

is,  that,  as  it  puts  in  issue  only  the  C.  P.  406. 

matter  alleged  in  the  plea,  nothing  In  Calumet  L  &  S.  Ca  v.  Martin, 
can  be  given  in  evidence  under  it  115  IlL  858,  874,  the  trial  court  in- 
which  is  beyond  and  out  of  the  plea,  structed  the  jury  not  to  assess  plaint- 
Frederick  V.  Gilbert,  8  P&  St  454 ;  2  iffs  damages  above  the  amoimt 
Greenlf.  £v.,  §  96.  claimed.    In  answer  to  an  objection 

An  assessment  of  damages  by  jury  thereto  it  was  said :  "  It  does  not  ap- 
is necessary  at  comn^on  law  though  pear  fix>m  the  amount  of  the  verdict 
those  alleged  in  the  declaration  be  or  otherwise  that  this  instruction  af- 
not  denied.  Thompson  v.  Thompson,  fected  the  action  of  the  jury.  While 
7  B.  Mon.  421 ;  Wells  v.  Common-  it  is  certainly  censurable  it  will  not 
wealth,  8  id.  459.  justify  a  reversal  of  the  judgment" 

'  Tyner   v.    Hays,    87   Ark.    690 ;  This  was  an  action  of  negligence.  In 

Burke  v.  Koch,  75  Cal.  856 ;  Cooper  an  action  of  assumpsit  the  rule  is  tlie 

V.  Livingston,  19  F1&  684 ;  Stafford  v.  same  in  Illinois  as  elsewhere.  Kelley 

Oskaloosa,  57  Iowa,  748 ;  Flournoy  v.  v.  Third  Nat  Bank,  64  IlL  541. 

Childress,  Minor  (Ala.)>98;  Derrick  In  Texas  if  actual  and  exemplary 

V.  Jones,  1  Stew.  18 ;  Mc Whorter  v.  damages  are  claimed  and  the  facts 

Sayre,  2  id.  225 ;  Hall  v.  Hall,  42  Ind.  show  the  latter  are  not  recoverable, 

585 ;  White  v.  Cannada,  25  Ark.  41 ;  the  judgment  will  not  be  reversed 

Annis  v.  Upton,  66  Barb.  870 ;  Robi-  because  it  awards  as  actual  damages 

nett  V.  Morris,  Hardin,  93;  Daven-  an   amount   in  excess  of  the  sum 

port  V.  Bradley,  4  Conn.  809 ;  Hen-  prayed  for  as  such.  I.  &  G.  N.  R  Ca 

derson   v.    Stain  tor,    Hardin,    118;  v.  Gordon,  72  Texas,  44 

Moore  v.  Texas,  1  Tex.  563 ;  McLellan  In  an  action  of  trespass  to  try  title 

V.  Crofton,  6  Me.  807 ;  Palmer  v.  Rey-  to  land  the  plaintiff  is  allowed  to  re- 

nolds,    8  CaL  896 ;  Dox  v.  Dey,  8  cover  damages  beyond  the  sum  laid 

Wend.  856;  Snow  v.  Grace,  25  Ark.  in   the   writ  and  declaration.    Mc- 
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[762]  He  may  be  allowed  in  the  discretion  of  the  court  to 
amend  the  ad  damnum  by  increasing  it  before  or  at  the  trial, 

and  even  after  verdict ;  or  he  may  be  permitted  to  cure  the 
error  of  a  larger  verdict  by  a  remittitur}  An  erroneous  claim 
[763]  of  damages  in  a  declaration  does  not  make  it  demnrra- 

ble ;  objection  should  be  made  to  such  claim  on  the  trial.' 

Wliorter  ▼.  Standifer,  2  Port  519;  Seely,  40  HI.  257 ;  Pickering  ▼.  Palsi- 

Graves  v.  Dodson,  8  Yerg.  161 ;  Ma-  fer,  9  IlL  79 ;  Dox  ▼.  Dey,  8  Wend 

lone  V.  Donnally,  Minor  (Ala.),  12;  856;  CahiU  v.  Pintonj,  4  Munf.  871 

Boddie  t.  Ely,  8  Stew.  162.  Lewis  v.  Cooke,  1  Harr.  &  McEL  159 

In  debt  the  amount  stated  in  the  Green  v.  Wright,  8  M  &  W.  360 
caption  is  the  debt  demanded.  Lautz  v.  Frey,  19  P&  St  866 ;  Pick- 
Hampton  V.  Barr,  8  Dana,  57a  The  wood  v.  Wright,  1  a  Hi.  648;  Hardy 
ad  damnum  merely  covers  the  inter-  v.  Cathcart^  1  Marsh.  180 ;  Usher  v. 
est  (Hoff  T.  Hutchinson,  14  How.  Dansey,  4  M.  &  S.  94;  Deane  v. 
586) ;  and  where  the  damages  recov-  O'Brien,  18  Abb.  11 ;  Grass  Valley  M. 
ered  are  more  than  the  amount  laid  Ca  v.  Stackhouse,  6  CaL  418 ;  Baltzell 
in  the  declaration,  it  is  held  not  to  be  v.  Hickman,  4  Litt  265 ;  Wilde  v, 
error.  Stuart  v.  Davidson,  Peck,  208 ;  Crow,  10  Up.  Can.  G  P.  406 ;  Fowlkes 
Executors  of  Van  Rensselaer  v.  Plat-  v.  Webber,  8  Humph.  580 ;  Coming 
ner,  2  Johns.  Cas.  18 ;  Carver  ▼.  v.  Corning,  6  N.  Y.  97. 
Adams,  40  Vt  552;  Thompson  v.  The  excess  maybe  cured  by  amend- 
Fi-ench,  10  Terg.  452.  See  Friedley  ment  on  error,  when  the  record  shows 
V.  Schultz,  9  S.  A;  R  156.  In  debt  on  something  to  amend  by  (Miller  v. 
a  bond,  damages  need  not  be  laid  in  Weeks,  22  Pa.  St  89) ;  or  the  court 
the  declaration  or  found  by  the  jury,  authorized  to  try  the  case  as  though 
Taylor  v.  McLean,  8  Call,  481 ;  Payne  originally  brought  there  (Dressier  v. 
V.  Ellzey,  2  Wash.  (Va.)  185 ;  Allen  v.  Davis,  12  Wis.  58 ;  Palmer  v.  Wylie, 
Smith,  12  N.  J.  L.  159.  19  John&  276;  Jackson  v.  Covert»  5 

Where  the  court  has  jurisdiction  Wend.  189 ;  Moore  v.  Tracy,  7  Wend, 
of  the  parties,  the  ad  damnum  may  229) ;  or  by  allowing  the  party  to  re- 
be  amended  by  increasing  or  decreas-  mit  excess  where  the  appellate  court 
ing  it,  to  bring  the  case  within  its  has  power  to  render  such  judgment 
jurisdiction  as  to  amount  Merrill  as  the  court  below' might  have  given. 
V.  Curtis,  57  Me.  152;  Converse  v.  Crabbe'  Ex*r  v.  Nashville  Bank,  6 
Damariscotta  Bank,  15  Me.  481 ;  Hart  Yerg.  882L 

V.  Waitt,  8  Allen,  582 ;  McLellan  v.  An  offer  to  remit  does  not  avail  in 

Crof ton,  6  Ma  807.    But  see  Hoit  v.  Arkansa&    I^ner  v.  HayB»  87  Ark. 

Molony,  2  N.  H.  822;  Flanders  v.  At-  599. 

kinson,  18  id.  167 ;  Taylor  v.  Jones,  42  In  New  York  the  courts  will  not 

id.  25 ;  McQuade  v.  O'Neil,  15  Gray,  allow  an  amendment  after  verdict 

52.  without  granting  a  new  trial  Pharis 

1  Cooper  V.  Livingston,  19  Fla.  684;  v.  Gere,  81  Hun,  448;  Coming  v. 

McClennahan  v.  Smith,  76  Mo.  428;  Coming,  6  N.  Y.  97. 

Johnson  v.  Brown,  57    Barh   118;  *  Western  U.  Tel.  Ca  v.  Hopkins, 

Taylor  v.  Jones,  42  N.  H.  25 ;  Pierson  49  Ind.  228 ;  Dowd  v.  Seawell,  8  Dev. 

V.  Finney,  87  DL  29 ;  Schneider  v.  185 ;  Leland  v.  Tousey,  6  HUl,  82a 
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§  41&  What  proYable  under  general  allegation  of  dam- 
age. Under  a  general  allegation  of  damage  the  plaintiff  may 
prove  and  recover  those  damages  which  naturally  and  neces- 
sarily result  from  the  act  complained  of;  for  the  law  implies 
that  they  will  proceed  from  it.  These  are  called  general,  as 
contradistinguished  from  special,  damages  which  are  the 
natural  but  not  the  necessary  consequence.^ 

§  419.  Special  damages  must  be  alleged.  Special  dam- 
ages are  required  to  be  stated  in  the  declaration  for  notice  to 
the  defendant  and  to  prevent  surprise  at  the  trial.'  This  rule 
applies  to  a  cross-bill  in  equity  where  such  damages  are 
claimed  as  a  set-off.'    Under  a  general  averment  of  damage, 

1  Moline  Water  Power  Ca  v.  Wa-  Conn.  201 ;  Baldwin  v.  Western  R 

ten,  10  la  Appi  159;  Bothschild  ▼.  Ca,  4  Gray,  838;    Solms  ▼.  Lias,  16 

WiUiamson,  88  Ind.  887;  Atchison,  Abb.  Pr.  811;  Plimpton  v.  Gardiner, 

eta  R  Ca  V.  Rice,  86  Kan.  598;  Sim-  64  M&  860:  Lewis  v.  Paull,  42  Ala. 

mons  v.  Haas,  56  Md.  158;    Han-  186 ;  Shaw  v.  Hoffman,  21  Mich.  151 ; 

cock  T.  Hal>bel],  71  CaL  587 ;  MitcheU  Birchard  t.  Booth,  4  Wia  67 ;  Fatten 

V.  Clarke^  id.  168;  Tucker  v.  Parks,  7  v.  Libbey,  82  Ma  878;   Agnew  v. 

Cola  62;  Conner  v.  Pioneer  Co.,  29  Johnson,  22  Pa.    St  471;    Hart  t. 

Fed.  Rep.  629 :  Bradbury  v.  Benton,  Evans,  8  id.  18 ;  Boyden  v.  Burke,  14 

69  Ma  194 ;  Tinsley  v.  Rowe,  17  Dl.  How.  (U.  &,)  575 ;  Olmstead  v.  Burke, 

App.  826;  Hutts  v.  ^oaf,  88  Ind.  25  IlL  86;    Hallock  v.  Belcher,  42 

895 ;  1  Chitty's  Pi  895-6 ;  Stevenson  Barb.  199 ;  Hunter  v.  Stewart,  47  Me. 

V.  Smith,  28  CaL  102 ;  Roberts  v.  Gra-  419 ;  Prentiss  v.  Barnes,  6  Allen,  410 ; 

ham,  6  WaU.  578 ;  Warner  v.  Bacon,  Stevens   v.    Lyf ord,  7   N.  H.    860 ; 

8  Gray,  897;  Potter  v.  Froment,  47  Hutchinson  v.  Granger,  18  Vt  886; 

Cal.  165;  Nunan  v.  San  Francisco,  Laraway  v.  Perkins,  10  N.  Y.  871; 

88  CaL  689 ;  Rowand  v.  Billinger,  8  O'Leary  v.  Rowan,  81  Mo.  117 ;  Park 

Strobh.  Im  878;  Andrews  v.  Stone,  10  .v.  McDaniels,  87  Vt  594;   Lusk  v. 

Minn.  72 ;  Squire  v.  Gould,  14  Wend.  Briscoe,  65  Ma  555 ;  Adams  v.  Gard- 

159;  Spencer  v.  St  Paul,  eta  R  Ca,  ner,  78  HL  568;  Rice  v.  Coolidge,  121 

21  Minn.  862;  Wampach  v.  Same,  id.  Mass.  898;  Gray  v.  Ballard,  22  Minn. 

864;  Alston  v.  Huggins,  2  Brev.  809;  278;   De  Forest  v.  Leete,  16  Johnts. 

Fagen   v.    Davison,    2    Duer,    158;  122;  Butler  v.  Kent,  19  id.  228;  Du- 

Bedell  V.Powell,  18  Barb.  186;  Adams  mont  v.  Smith,  4  Denio,  819;  John- 

V.  Barry,  10  Gray,  861 ;  Cole  v.  Swans-  son  ▼.  Von  Eettler,  84  lU.  8 1 5. 

ton,  1  CaL  51 ;  Ryerson  ▼.  Marseillis,  >  Ibid.  If  proof  of  special  damages 

16  N.  J.  Lb  450 ;  Trenton  M.  Life,  eta  is  not  objected  to  when  it  is  offered 

Ins.  Ca  V.  Perrine,  28  id.  402 ;  Strang  the   right  to  have   it  ruled  out  is 

V.  Whitehead,  12  Wend.  64 ;  Vander-  waived.    Lashus  v.  Chamberlain,  6 

slice  V.  Newton,  4  N.  Y.  180;  Burrell  Utah,    885;  Roberts  v.  Graham,    6 

V.  New  York,  eta  Ca.  14  Mich.  84 ;  Wall  57a 

Bogert  V.  Burkhalter,  2  Barb.  525;  'Hooper   v.    Armstrong,  69   A1& 

Tomlinson  v.  Derby,  48  Conn.  562;  843. 
Bristol  Manut  Ca  v.    Gridley,  28 
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interest  may  be  recovered  on  an  alleged  breach  of  a  contract 
to  pay  money ;  for  it  is  the  precise  legal  measure  of  damages 
[764]  on  that  breach.  When  damages  are  sought  to  be  re- 
covered for  the  breach  of  a  special  contract  the  action  must 
be  upon  that  contract ;  ^  and  when  it  is  so,  under  a  general  al- 
legation of  damage  the  plaintiff  may  prove  and  recover  those 
damages  which  necessarily  result,  and  are  therefore  implied 
by  law  from  the  breach  assigned.*  If  a  contractor  in  a  build- 
ing contract  is  prevented  by  the  other  party  from  fulfilling  it, 
under  such  a  general  allegation  he  will  be  entitled  to  recover 
the  profits  he  would  have  made  had  he  been  suffered  to  com- 
plete the  work;"  for  breach  of  a  contract  of  sale  the  profits 
with  reference  to  the  market  value  at  the  time  the  defendant 
was  bound  to  deliver  or  accept  the  goods  according  to  the 
contract  may  be  recovered.  If  special  circumstances  existed, 
entitling  the  purchaser  to  greater  damages,  for  defeating  a 
particular  purpose  known  to  the  contracting  parties,  they 
must  be  stated,  and  also  the  facts  which,  under  the  circum- 
stances, rendered  the  injury  greater.* 

§  420,  Same  subject ;  illustrations.  Where  the  action  is 
for  the  conversion  or  destruction  of  property,  or  any  tortious 
act  or  omission  involving  its  loss,  the  law  infers  an  injury 
measured  by  its  value,  and  the  injured  party  may  recover  by 
that  standard  under  the  general  averment  of  damage.  But  if 
he  is  entitled  to  recover  other  damages,  they  are  special  and 
exceptional,  arising  from  peculiar  circumstances  which  must 
be  alleged  and  proved.  Loss  of  subscriptions  will  not  be 
legally  inferred  from  destruction  of  a  subscription  list;'  of  an 
account  from  destruction  of  an  account  book.*  The  expense 
of  keeping  horses,  or  boarding  them  elsewhere,  is  not  a  neces- 
sary result  of  eviction  from  a  barn ;  "^  nor  is  it  a  necessary  re- 
sult of  detaining  an  animal  that  it  will  be  reduced  in  flesh  by 

1  Trunkey    ▼.  Hedstrom,   131    lU.  more  v.  New  York,  etc  Ca,  40  N.  Y. 

204;  Royalton  v.  Royalton  &  W.  T.  422;  GriflBn  v.  Colver,  16  N.  Y.  489: 

Ca,  14  Vt  811.  Ck)le  v.  Swaneton,  1  Cal.  50;  Liljen- 

s  Lashus  T.  Chamberlain,  6  Utah,  gren  F.  &  Lb  Ca  v.  Mead,  42  Mum. 

885.  420. 

'  BurreU  v.  New  York,  etc.  Ca,  14       ^  Nunan  v.  San  Franciaoo,  88  CaL 

Mich.  84.  689. 

*  Fletcher  v.  Tayleur,  17  G  R  21 ;       •  Id. 
Smeed  v.  Foord,  1  E.  &  R  602 ;  Mees-       '  Shaw  v.  Hoffman,  21  Mich.  151. 
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being  kept  on  short  pasturage ;  or  that  from  detaining  a  mare,  a 
breeding  season  will  be  lost.^  A  wrong  by  which  the  owner 
is  deprived  of  possession  of  his  property  does  not  necessarily 
oblige  him  to  incur  expense  to  regain  possession ;  *  or  if  [765] 
his  horse  is  injured,  expense  for  its  care  and  cure.'  To  recover 
^  for  loss  of  rents,  or  injury  to  business,  there  must  be  a  state- 
ment of  facts  from  which  such  a  loss  must  arise,  and  the  alle- 
gation of  a  loss  of  that  kind.*  Injury  to  a  sucking  colt  is  not 
necessarily  the  result  of  harm  done  to  its  dam.*  In  an  action 
to  recover  for  the  destruction  of  a  fence  and  injury  done  to 
trees  by  the  direct  acts  of  the  defendant,  there  cannot  be  a  re- 
covery for  labor  made  necessary  to  prevent  the  destruction  of 
crops  unless  the  declaration  alleges  the  facts  which  made  such 
labor  necessary." 

But  where  a  tort  or  breach  of  contract  is  so  alleged  that  loss 
is  the  direct  and  necessary  consequence  damages  therefor  may- 
be recovered  under  a  genera]  allegation.^  A  plaintiff  declared 
in  case  that  the  defendant  had  placed  a  quantity  of  sand,  lime 
and  other  building  material  in  a  highway  opposite  to  and  ad- 
joining his  premises,  so  as  to  interrupt  the  free  passage  to  his 
store,  and  damaged  his  goods.  It  was  held  that  proof  that 
customers  were  prevented  from  frequenting  the  store,  and 
that  a  tenant  who  occupied  it  quit  it  in  consequence  of  the  an- 
noyance; and  that  the  store  afterwards  remained  unoccupied 
was  inadmissible  because  not  alleged  in  the  declaration  as 
special  damages.®  No  more  than  nominal  damages  can  be  re- 
covered in  an  action  upon  the  warranty  against  incumbrance 
on  the  general  assignment  of  a  breach.  The  fact  that  the  plaint- 
iff had  discharged  an  incumbrance  cannot  be  proved  unless 

1  Stevenson  v.  Smith,  28  Cal.  102.  «Krueger  v.  Le  Blanc,  62  Mich.  70. 

2  Gray  v.  Ballard,  22  Minn.  278.  7  jutte  v.  Hughes,  67  N.  Y.  267; 
» Patten  v.  libbey,  82  Ma  37a  Reckert  v.  Snyder,  9  Wend.  416 ; 
*  Wampach  v.  St  Paul,  eta  R  Co.,  Francis  v.  Schoellkopf,  53  N.  Y.  152; 

21  Minn.  864;  Agnew  v.  Johnson,  22  Richardson  v.  Chasen,  10  Q.  B.  756; 

Pa.  St  471;  Spencer  v.  St  Paul  R  Hart  v.  Evans,  8  Pa.  St  18;  McKeon 

Ca,  21  Minn.  368 ;  Plimpton  v.  Gar-  v.  See,  4    Robt  449 ;   St    John    v. 

diner,  64  Ma  860;  Taylor  v.  Dustin,  Mayor,  etc.,  6  Duer,  815;  Ruff  v.  Ri- 

48  N.  H.498;  Potter  v.  Frqpient,  47  naldo,   55    N.  Y.   664;   Laraway   v. 

CaL  165 ;  Dickinson  v.  Boyle,  17  Pick.  Perkins.    10   N.  Y.  871 ;   Dewint  v. 

78;  Parker  v.  Lowell  11  Gray,  8.«S,  \^tlt»e»  9  A  end.  825. 

Adams  v.  Berry,  V.  id,  '^61.  «»Squier  v.  Gould,  14  Wend.  159. 
» Gamble  v.  MuUin,  74  Iowa,  99. 
V(».  1—57 
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specially  alleged,  for  it  is  not  a  damage  necessarily  arising 
from  the  breach  assigned.*  An  unmarried  woman  cannot  re- 
cover damages  on  account  of  her  prospects  of  marriage  being 
lessened  by  the  personal  injury  for  which  she  sues,  unless  such 
special  damage  be  alleged.^  In  an  action  for  a  nuisance,  the 
plaintiflPs  premises  being  aflFected  by  the  flow  of  filth  from  the 
defendant's  adjacent  privy,  the  plaintiff  was  not  permitted  to 
show  that  the  nuisance  tainted  his  well,  from  which  he  was  in 
[766]  the  habit  of  drawing  to  make  beer,  and  in  consequence 
the  beer  was  unmerchantable,  because  not  alleged  as  special 
damages.' 

When  damages  are  the  gist  of  the  action  they  must  be 
specially  alleged.^  In  case  of  public  nuisance  the  plaintiff 
must  aver  special  damages  to  him,  inasmuch  as  the  law  does 
not  presume  or  imply  damage  to  any  particular  individual 
from  the  public  offense.^  But  for  a  private  nuisance,  such  as 
turning  the  course  of  an  ancient  stream  so  that  it  no  longer 
flowed  through  the  plaintiff's  field,  it  is  an  intendment  of  law 
that  he  is  injured  by  the  loss  of  the  water.  Then  to  deter- 
mine this  damage,  proof  to  show  that  he  was  thereby  com- 
pelled to  haul  water  from  a  distance  to  supply  the  uses  of  the 
stream  was  held  to  be  only  giving  the  jury  certain  data  from 
which  to  estimate  the  real  damage ;  it  was  not  a  claim  for  a 
distinct  injury  not  necessarily  resulting  from  the  nuisance.* 
The  depreciation  in  value  of  private  property  in  consequence 
of  a  nuisance  adjacent  to  it  is  a  natural  consequence ;  but  the 
failure  of  the  owner  to  find  a  purchaser  for  the  property  at  a 
stated  price  is  not  such  a  consequence.^ 

§  421.  Same 'subject.  The  law  infers  bodily  pain  and  suf- 
fering from  personal  injury,  and  loss  of  time  from,  the  dis- 
abling effect  thereof.  In  some  jurisdictions  loss  of  earnings 
in  a  special  employment  or  profession  or  from  any  peculiar 
condition  of  the  party  injured  must  be  alleged.®    In  others, 

1  De  Forest  v.  Leete,  16  Johns.  122.  8  Conner  v.  Pioneer  Ca,  29  Fed. 

2  Hunter  v.  Stewart,  47  Me.  419.  Rep^  629;  Pueblo  ▼.  Griffin,  10  Cola 
s  SolmB  v.  Lias,  16  Abb.  Pr.  81t  866 ;  Joslin  v.  Grand  Rapids  Ice  Ca, 
^Swan  V.  Tappan,  5  Cush.  104.  50   Mich.   616   (the   court    intimate 

8  Hart  V.  Evans,  8  Pa  St  18.  that  if  the  practice  would  permit  the 

9  Id.  defendant  to  demand  that  plaintiff 
7  Comminge  ▼.  Stevenson,  76  Texas,    make  his  allegations  more  specific  it 

642.  would   hold   otherwise);   Heiser  v. 
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when  the  complaint  states  facts  showing  that  the  injury  has 
been  such  as  to  render  it  impossible  for  the  injured  party  to 
pursue  his  ordinary  business,  and  damages  are  claimed  for 
the  loss  of  time  therein,  the  plaintiff  is  permitted  to  show 
upon  the  trial  what  his  business  is  and  what  damages  he  has 
suffered  by  reason  of  inability  to  pursue  the  same.  This  is 
held  on  the  reasonable  presumption  that  ordinarily  the  busi- 
ness of  the  plaintiff  will  be  known  to  the  defendant  and  the 
latter  will  not  be  surprised  at  the  introduction  of  evidence 
on  that  point ;  and  under  the  codes  if  the  defendant  is  igno- 
rant concerning  it  he  may  move  to  have  the  complaint  made 
more  definite  and  certain.^  If  plaintiff's  profession  is  stated 
and  it  is  alleged  that  he  has  been  unable  to  attend  to  it,  he 
may  show  the  amount  of  his  monthly  earnings.^  Under  a 
general  allegation  of  damage  the  loss  of  profits  from  any 
special  engagement  cannot  be  shown.'  In  an  action  to  re- 
cover for  injuries  sustained  by  an  assault  the  plaintiff  may, 
without  an  allegation  of  the  fact,  show  that  he  became  sub- 
ject to  fits  as  the  result  of  it.*  But  in  an  action  where  the 
damages  claimed  are  all  special  and  the  allegation  is  that 
plaintiff  was  "  hurt,"  "  bruised  "  and  "  wounded,"  evidence  of 
fractures  of  the  shoulder,  arm  and  hand  and  a  temporary 
strain  of  the  hip  resulting  in  permanent  injury  and  some  dis* 
abilitv  has  been  ruled  to  be  inadmissible.^  Except  in  cases 
of  very  serious  personal  injury  it  is  not  inferred  as  a  matter 
of  law  that  the  plaintiff  has  incurred  expense  for  medical  or 
surgical  aid,"  or  on  account  of  his  inability  to  conduct  his 
business.^    It  is  implied  that  injury  to  the  feelings  follows 

Loomis.  47  Mich.  16;  Tomlinson  v.  « Tyson  v.  Booth,  100  Maaa  258; 

Derby,  48  Conn.  562 ;  Taylor  v.  Hon-  Sloan  v.  Edwards,  61  Md.  89. 

roe,  id.  86 ;  Baldwin  v.  Western  R  ^  Shadock  ▼.  Alpine  Plankroad  Ck>., 

Ckx,  4  Gray,  38a  79  Mich.  7. 

1  Luck  V.  Ripon,  52  Wis.  196 ;  Bier-  ^  South  Covington,  etc.  Ry.  Ca  t. 
bach  y.  Goodyear  Rubber  Co.,  54  id.  Ware,  84  Ky.  267 ;  Jesse  v.  Shuck,  12 
208;  Bloomington  v.  Chamberlain,  a  W.  Rep.  804;  Folsom  v.  Underbill, 
104  lU.  268 ;  Wade  v.  Leroy,  20  How.  86  Vt  580. 

(U.  a)  84.  ^  Gumb  ▼.  Twenty-third  Street  Ry. 

2  Collins  V.  Dodge,  87  Minn.  50a         Ca,  114  N.  T.  411.    In  this  case  it 
*  Chicago  V.  O'Brennan,  65  III  160 ;    was  alleged  that  plaintiff  was  per- 

Chicago  West  Division  Ry.  Ca  v.  sonally  injured  and  that  his  property 
Klauber,  9  DL  App^  618b  was  damaged,  and  he  was  put  to  ex- 
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serious  personal  harts  ^  or  insult,  and  that  such  is  the  case  on 
the  part  of  a  parent  whose  daughter  has  been  seduced.^  In 
an  action  for  false  imprisonment  the  law  does  not  imply  in- 
jury from  deficient  food  during  confinement,  or  from  the  bad 
condition  of  the  jail ; "  nor  that  expenses  are  incurred  for  the 
services  of  an  attorney  to  get  discharged.* 

§  422.  Not  necessary  to  allege  matter  of  aggraTation. 
Where  there  are  aggravations  accompanying  a  tort  it  does 
not  appear  to  be  necessary  in  common-law  pleading  to  spe- 
cially aver  them  in  order  to  let  in  proof  of  them  in  an  action 
[767]  for  the  tort.*  In  a  replevin  suit  the  trial  court  in- 
structed the  jury  that  in  estimating  damages  they  were  not 
confined  to  the  value  of  the  property ;  but  if  they  thought 
the  taking  was  accompanied  by  circumstances  of  outrage  and 
oppression  they  could  go  beyond  its  value.  The  property 
was  valued  at  |150,  and  a  verdict  for  $250  was  sustained, 
notwithstanding  objection  that  the  declaration  contained  no 
clause  of  special  damage,  or  that  the  taking  was  accompanied 
with  such  aggravation.  Strong,  J.,  said :  "  The  rules  of  plead- 
ing do  not  require  that  the  circumstances  which  attended  the 
taking  should  be  specially  averred  in  order  to  entitle  the 
plaintiff  to  recover  damages  commensurate  with  them.  If 
consequential  damages  are  claimed,  not  necessarily  or  natu- 
rally resulting  from  the  tortious  act,  they  must  be  specially 
alleged.    But  if  outrage  and  oppression  attended  the  taking 

pense  in  repairing  it  and  in  en-  ^  Sckofield  v.  Ferrers,  46  Pa.  St  4d8L 
deavoring  to  be  healed  of  his  hurts,        Exemplary  damages  are  not  special 

and  was  prevented  from  going  on  damages  which  need  be  claimed  in 

with  his  business.    Evidence  that  he  the  complaint    Wilkinson  v.  Searcy, 

employed  men  to  work  in  his  place  76  Ala.  176;  Alabama,  etc.  RCav.  Ar* 

was  inadmissible.  nold,  84  id.  159 ;  Savannah,  etc.  Ry. 

I T.  &  P.  Ry.  Ca  v.  Curry,  64  Texas,  Ca  v.  HoUand,  82  Ga.  357 ;  Gustaf- 

85 ;  Brown  v.  Hannibal,  etc.  Ry.  CJa,  son  v.  Wind,  62  Iowa,  281.    But  the 

99  Mo.  ISIO ;  Chicago,  etc.  R  Ca  v.  facts  which  warrant  the  assessment 

Warner,  108  IlL  588 ;  Central  R.  &  K  of  the  former  must  be  aUeged  under 

Co.  V.  Lanier,  88  Ga  587 ;  Chicago  v.  the  codes  of  some  states.    Sullivan 

McLean,  188  IlL  148;  8  L.  R  A.  765.  v.  Oregon  Ry.  &  N.  Ca,  12  Ora  892; 

2  Phillips  V.  Hoyle,  4  Gray,  568.  Welsh  v.  Stewart,  81  Ma  Appi  876l 

s  Atchison,  eta  R.  Ca  v.  Rice,  86       In  Texas  the  claims  for  actual  and 

Kan.  598;  Johnson  v.  Von  Kettler,  exemplary  damages  must  be  sepa- 

84111.815.  rately    staled.    Belo    ▼.    Wren,   63 

« Strang  v.  Whitehead,  12  Wend.  Texas,  727. 
64. 
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they  belong  to  the  wrongful  act  itself,  and  are  not  merely 
special  injury."  ^  It  is  held  that  this  doctrine,  that  the  cir- 
cumstances attending  a  trespass  to  realty  may  be  given  in  evi- 
dence for  the  purpose  of  enhancing  damages,  though  not 
alleged  in  the  declaration,  does  not  apply  where  those  circum- 
stances of  themselves  constitute  an  independent  cause  of 
action,  as  where  in  trespass  de  Ionia  there  is  an  assault  upon 
the  person.*  In  an  action  of  trespass  to  real  estate,  where  the 
breaking  and  entering  the  close  was  by  breaking  down  and 
removing  fences,  it  was  held  correct  to  instruct  the  jury  that 
the  breaking  and  entry  were  the  substantive  ground  of  the 
action;  and  so  far  as  this  was  effected  by  the  act  or  means 
of  breaking  down  a  fence  belonging  to  the  close,  the  damage 
occasioned  thereby  might  properly  be  taken  into  considera- 
tion as  part  of  the  damage  to  be  recovered.  It  was  part  of  the 
natural  and  necessary  consequences  of  the  act  charged.'  In 
a  like  action  in  New  Jersey  it  appeared  that  the  de-  [768] 
fendant  illegally  entered  upon  the  plaintiff's  premises,  and  put 
upon  his  door  an  insulting,  libelous  hand-bill.  The  question 
arose  whether  the  contents  of  this  hand-bill  could  be  proved. 
Southard,  J.,  said :  "  Is  this  hand-bill  to  be  regarded  as  part 
of  his  cause  of  complaint,  or  is  it  not?  ...  I  understand 
it  to  be  admitted  that  it  was  proper  to  charge  and  prove  the 
putting  up  of  the  hand-bill  because  it  was  of  the  same  char- 
acter with,  and  a  part  of  the  trespass ;  but  not  proper  to 
charge  or  prove  the  contents  of  the  hand-bill  because  they  da 
not  partake  of  the  character  of  the  trespass,  and  a  remedy 
for  them  must  be  sought  by  an  action  on  the  case  for  the  libel 
or  slander.  But  I  do  not  perceive  how  the  two  are  to  be  sep- 
arated. The  plaintiff  complains  of  a  trespass.  The  jury  are 
to  determine  the  extent  of  it  and  the  injury  resulting  from  it. 

1  echoaeld  y.  Ferrers,  46  Pa.  St  Kibbe,  88  lU.  175,  citing  Kidgell  t. 
4da  Moore,  14  Jurist,  790. 

2  Plumb  T.  Ives,  89  Conn.  120 ;  In  fixing  a  quantum  meruit  for 
Simpson  v.  Markwood,  6  Baxter,  840.  wages  on  a  whaling  voyage,  it  is 
See  Thayer  v.  Sherlock,  4  Mich.  178.  competent  for  the  court  to  take  into 

'  Clark  V.  Boardman,  42  Vt  667.  view  the  unusual  protraction  of  the 

The  allegation  of  special  damages  as  voyage,  and  the  condition   of   the 

a  matter  of  aggravation  is  not  an  in-  vessel  and  the  crew,  though  not  spe* 

ference  of  law  resulting  from  facts  cially  alleged  or  relied  on  in  thelibeL 

antecedently    stated.    McConnel   v.  Allen  v.  Hitch,  2  Curtis,  147. 
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To  do  this  they  must  not  only  know  what  was  done,  but,  as 
far  as  possible,  the  motives  with  which  it  was  done.  How  will 
they  learn  them  ?  By  being  informed  that  the  defendant  passed 
over  the  gravel  walk?  No,  for  this  was  not  all  he  did;  and 
this  he  might  have  done  with  the  best  intentions,  and  have 
committed  no  punishable  trespass.  That  he  put  his  foot  upon 
the  sill  and  left  a  paper  there?  No,  for  these  acts  might  have 
been,  and  no  harm  done  to  the  plaintiff.  But  this  might  also 
have  been  and  the  plaintiff  deeply  wounded  by  them.  How 
is  the  jury,  then,  to  say  whether  he  was  or  was  not  injured? 
How  are  they  to  determine  whether  the  defendant  came  as  a 
friend  or  foe?  to  leave  a  paper  containing  information  salu- 
tary to  his  safety,  or  poisonous  to  his  reputation  and  peace? 
to  commit  a  trespass,  or  to  do  a  kindness?  It  can  only  be 
done  by  looking  into  the  contents  of  the  hand-bill ;  and  shall 
the  jury  be  compelled  to  decide,  and  yet  precluded  from  this 
only  means  of  judging?  Suppose  the  contents  of  the  bill  had 
been  of  a  kind  and  friendly  nature,  and  designed  expressly 
for  benefit  to  the  plaintiff,  would  not  the  defendant  have  been 
permitted  to  show  it?  And  would  not  the  jury  in  such  case 
have  refused  the  plaintiff  anything?  Yet  the  rule  must  oper- 
ate both  ways.  A  man  enters  my  house  and  strikes  my 
child,  but  when  he  does  it  adds  the  most  malignant  and  un- 
founded slanders  of  him.  May  I  not  charge  or  prove  these 
to  show  the  temper  with  which  he  did  it,  and  the  extent  of 
[769]  the  wrong?  I  may,  and  the  jury  will  estimate  his  acts 
accordingly.  I  understand  the  true  rule  on  this  point  to  be 
this:  in  trespass  you  may  charge  and  prove  the  whole  circum- 
stances accompanying  the  act,  and  which  were  part  of  the 
res  geaUB^  in  order  to  show  the  temper  and  purposes  with 
which  the  trespass  was  committed  and  the  extent  of  the  in- 
jury. A  contrary  rule  would  certainly  produce  the  effect 
argued  by  the  plaintiff's  counsel.  It  would  take  away  all 
distinction  from  acts  of  trespass."  * 

§  423.  Matters  of  aggravation  not  traversable.  If  ac- 
companying circumstances  or  torts  are  alleged  by  way  of  ag- 
gravation they  are  not  traversable,  and  may  be  stated  in  a 
very  general  manner.  They  are  not  separate  and  substantive 
subjects  of  damage,  but  serve  to  characterize  the  principal 

1  Ogden  V.  Gibbons,  5  N.  J.  L.  6ia 
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Act  which  is  the  cause  of  action.  That  act  mast  be  proved  or 
the  action  will  fail,  though  the  matter  alleged  by  way  of  ag- 
gravation be  proved,  and  would,  if  properly  stated  as  part  of 
the  gra/oamen  of  the  action,  have  alone  sustained  it.^  Such 
accompanying  facts,  when  of  such  a  nature  as  to  be  ground 
for  a  separate  action,  may  be  alleged  with  certainty  in  connec- 
tion with  the  act  which  otherwise  would  be  the  principal  one, 
and  thus  a  wrong  which  is  divisible  is,  as  an  entirety,  made 
the  subject  of  the  action.'  Where  trespass  to  real  estate  is 
the  gist  of  the  action,  and  there  is  an  illegal  entry,  whatever 
is  done  after  the  breaking  and  entry  is  but  aggravation,'  and 
may  be  proved  to  enhance  damages,  whether  it  might  be  the 
subject  of  a  distinct  and  different  action  or  not.  Thus,  if  after 
a  tortious  entry  the  trespasser  assaulted  the  plaintiff,^  de-  [770] 
bauched  his  servants,  uttered  a  slander,  or  was  guilty  of  a 
libel,  or  committed  a  trespass  to  or  conversion  of  personal 
property,*  the  whole  wrong  may  be  embraced  in  the  same 
complaint  and  made  parts  of  one  cause  of  action,  of  which 
the  illegal  entry  is  the  vital  and  paramount  fact  —  essentially 
tlie  ground  of  the  action,  even  though  not  the  gravest  ele- 
ment in  the  estimate  of  damages."  Under  the  code,  matters 
of  aggravation,  as  well  as  of  mitigation,  should  be  pleaded.^ 

1  Braoegirdle  t.  Orford,  2  M.  &  a  Rudin,  5  N.  J.  L.  815 ;  Dolph  v.  Fer- 
77;  RuaseU  v.  Carne,  1  Salt  119;  ris,  7  W.  A;  a  867 ;  Beckwith  v.  Shoi- 
Newman  v.  Smith,  2  id.  642;  Cham-    dike,  4  Burr.  2092. 

berlain  y.  Greenfield,  8  Wils.  292;  « Plumb    v.   Ives,  89   Cona    120; 

Smalley  v.  Kerfoot  d  Strange,  1094 ;  Druse  t.  Wheeler.  22  Mich.  489. 

Ford  y.  Kelsey,  4  Rich.  866;  Bucker  ^Bracegirdle  y.  Orford,  2  M.  &  a 

V.  McNeeley,4  Blackf.  179;  Howard  77;  Adams  v.  Rivers,  11  Barb.  890; 

y.  Black,  42  Vt  258;  Eames  y.  Pren-  Snively  y.  Fahnestock,  18  Md.  891 ; 

tice,  8  Gush.  887 ;  Bishop  y.  Baker,  Burson  y.  Ck>z,  6  Baxter,  860 ;  Ogden 

19  Pick.  517;  Sampson  y.  Henry,  18  y.  Gibbons,  5  N.  J.  Lk  518;  Allison 

Pick.  86;  Brown  v.  Manter,  22  N.  H.  y.  Chandler,  11  Mich.  542;  McAfee  v. 

468 ;  Howe  y.  Willson,  1  Denio,  181 ;  Croflford,  18  How.  (U.  a)  447 ;  United 

Wright  y.  Chandler,  4  Bibb,  422 ;  Car-  States  y.  Magoon,  8  McLean,   171 ; 

lewis  y.  Laurie,  12  Q.  K  640 ;  Pritch-  Smith  y.  Smith,  50  N.  H.  212. 

ard  y.  Long,  9  M.  A;  W.  666 ;  Thayer  «  McAfee  y.  Ci-off ord,  18  How.  (U.  S.) 

y.  Sherlock,  4  Mich.  17a  447 ;  Howe  y.  Willson,  1  Denio,  181 

2  Id. ;  Brewer  y.  Temple,  15  How.  Taylor  y.  Wells,  2  Saund.  74.  note 
Pr.  286;  Robinson  y.  F]mt»  16  id.  240.  Monts  y.  Witmer,  8  Gill  &  J.  118 

'  Brown  y.    Manter,  supra;   Van  Welch  y.  Piercy,  7  Ired.  L.  865 ;  John- 

Leuven  y.  Lyke,  1  N.  T.  515 ;  Taylor  son  y.  Gorharo,  88  Conn.  518 ;  Barnes 

▼.  Cole,  8  T.  R  292 ;  Smalley  y.  Ker-  y.  Burt,  id.  541. 
foot,    2   Strange,    1094;    Angus   y.        ^Leavitt   y.  Cutler,  87    Wia  46; 


904  PLEADING   AND  PEOOBDUKB.  [§§  424-426, 

§  424.  Not  necessary  to  itemize  damages.  It  is  unneces- 
sary in  most  actions  where  the  demand  is  unliquidated,  and 
sounds  wholly  in  damages,  and  where  there  is  but  a  single 
cause  of  action,  to  state  specifically  and  in  separate  amounts 
the  different  elements  or  items  which  go  to  make  up  the  sum 
total  of  damages.  It  is  enough  to  claim  so  much  in  gross  as 
damages  for  the  wrong  done.*  As  a  general  rule,  it  is  not 
necessary  for  a  defendant  in  an  action  to  recover  possession 
of  personal  property  to  claim  special  damages  in  his  answer 
to  entitle  him  to  recover  them  for  the  taking  and  detention 
of  his  property  from  him  by  the  plaintiff,^  or  in  an  action  to 
recover  the  value  of  such  property  to  specially  enumerate  the 
qualities  which  gave  it  the  value  claimed  for  it." 

§  425.  Statutory  damages  must  be  specially  claimed  and 
alleged.  Whenever  penal  damages  are  given  by^  statute  to 
the  party  injured,  where  he  had  a  remedy  at  common  law,  if 
he  claims  the  statutory  damages  he  should  do  so  by  a  refer- 
ence to  the  statute.*  The  facts  must  be  averred  which  bring 
[771]  the  case  within  the  statute;  but  if  the  case  stated  con- 
stitutes a  cause  of  action  of  that  form  at  common  law,  and  is 
established,  though  aU  the  elements  alleged  to  constitute  the 
case  for  which  the  statute  gives  penal  damages  are  not  proved, 
single  damages,  or  those  allowed  by  the  common  law,  may  be 
recovered.^  The  claim  for  damages  in  the  declaration  in  such 
cases  may  be  the  same  whether  those  recoverable  are  penal 
or  single.* 

§  426.  Pleading  in  actions  to  recover  for  death.  The  law 
imposes  upon  a  father  who  has  the  ability  to  do  so  the  duty 

Klopf  er  V.  Bromme,  26  Wla.  873 ;  *  Bell  v.  Norris,  79  Ky.  48 ;  Palmer 

McKyring  v.  Bull,  16  N.  Y.  297,  807 ;  v.  York  Bank,  18  Me.  166 ;  Bayard  v. 

Huger  V.  Tibbits,  2  Abb.  (N.  a)  97 ;  Smith,  17  Wend.  88 ;  Keiny  v.  In- 

Fink  V.  JuBth,  14  id.  107.    But  see  graham,  66  Barb.  290 ;  ^oyse  v.  May, 

Allis  V.  Nanson,  41  Ind.  154  98  Pa.  St  454 ;  Chapman  v.  Emerick. 

Matter  merely  in  mitigation  need  5  CaL  289 ;  lUinoiB,  etc.  R  &  C.  Co. 

not  be  pleaded.    Hoxsie  v.  Empire  v.  People,  19  IlL  App.  141. 

Lumber  Ca,  41  Minn.  548.  ^^  Starkweather  v.  Quigley,  7  Hun,. 

iShepard  v.  Pratt,  16  Kan.  209;  26;  Dubois  v.  Beaver,  25  N.  Y.  128; 

Dooley  v.  Missouri  P.  Ry.  Ca,  86  Mo.  Sprague  v.  Irwin,  27  How.  Pr.  51  ^ 

App.  881.  Barnes   v.  Quigley,  59  N.  Y.  265 ; 

2  Woodruff  V.  Cook,  25  Barb.  505.  Clark  v.  Field,  42  Mich.  842 ;  Swift 

8  Chicago,  etc  Ry.  Co.  v.  Harmon,  v.  Applebone,  28  Mich.  252. 

12  111.  App.  54 ;  Lanning  v.  Chicago,  *  Clark  v.  Field,  supra, 
etc.  Ry.  Ca,  68  Iowa,  502. 
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of  supporting  his  minor  children.  Hence  a  complaint  which 
shows  that  the  deceased  was  a  laboring  man  and  left  no  widow, 
but  only  a  child  of  tender  years,  sufficiently  alleges  that  the 
child  suffered  pecuniary  damages  by  the  death  of  his  father ; 
it  appearing  that  the  latter  was  earning,  money  at  the  time 
of  his  death,  it  will  be  presumed  that  he  was  able  to  discharge 
his  duty  to  his  child.^  But  a  complaint  by  a  son  of  the  de- 
ceased as  his  administrator  must  state  facts  which  show  a 
pecuniary  loss  resulting  from  the  death  to  the  wfdow  or  other 
relatives.^  In  some  jurisdictions  nominal  damages  may  be 
recovered  in  the  absence  of  such  an  averment.*  In  Minnesota 
it  is  said  that  the  statute  which  gives  the  right  of  action  as- 
sumes that  the  widow  and  next  of  kin  of  the  deceased  had  a 
pecuniary  interest  in  his  life,  and  where  the  complaint  names 
the  next  of  kin,  states  their  relation  to  the  deceased  and  al- 
leges damage  to  them,  it  is  good  though  it  does  not  recite  the 
circumstances  which  may  be  considered  in  arriving  at  the 
amount  of  damages.*  A  parent  cannot  recover  for  the  loss 
of  a  child's  services  during  its  minority  unless  they  are  spe- 
cially declared  for.' 

SEcnoN  2. 

ASSESSMENT  OF  DAMAGES. 

§  427.  Writ  of  inquiry.  By  the  common-law  practice  the 
assessment  is  by  a  writ  of  inquiry.  An  interlocutory  judg- 
ment is  first  entered  up  that  the  plaintiff  ought  to  recover  his 
damages ;  but,  because  the  court  knows  not  what  damages  he 
hath  sustained,  therefore  the  sheriff  is  commanded  that  by 
the  oaths  of  twelve  honest  and  lawful  men  he  inquire  into 
said  damages,  and  return  such  inquisition  into  court.*  The 
writ  is  issued  accordingly,  directed  to  the  sheriff,  who  in  the 

iKelley  v.  Chicago,  etc.  Ry.  Ca,50  field  v.  New  York  &  H.  R  R,  14 

Wis.  381.  N.  Y.  310 ;  Quin  v.  Moore,  15  id.  432. 

2  Regan  v.  Chicago,  etc.  Ry.  Co.,  51  *  Barnum  v.  Chicago,  etc.  Ry.  Ca, 

Wis.  609 ;  Safford  v.  Drew,  8  Duer,  80  Minn.  461 ;  Johnson  v.  St  Paul  & 

687.  D.  R  Co.,  81  id.  28a 

•  Johnston  v.  Cleveland  &  T.  R  Ca,  *  Pennsylvania  Co.  v.  Lilly,  78  Ind. 

7  Ohio  St  887 ;  Chicago  &  A.  R  Ca  252 ;  Gilligan  v.  New  York  &  H.  R 

V.  Shannon,  48  111.  888;  Chapman  v.  R  Ca,  1  E.  D.  Smith,  45a 

Rothwell,  Ellis,  Bl.  &  K  168 ;  Old-  « Jacobs'  Law  Diet,  Judgment  !• 
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execution  of  it  sits  as  judge,  and  tries  by  a  jury  what  dam- 
ages the  plaintiff  hath  really  sustained,  under  very  nearly  the 
same  rules  of  law  as  upon  a  trial  by  jury  at  nidprius.  When 
their  verdict  is  rendered  the  sheriff  returns  the  inquisition, 
and  final  judgment  is  thereupon  entered  that  the  plaintiff  re-' 
cover  the  damages  so  assessed.  Some  of  the  authorities  would 
seem  to  sustain  the  view  that  as  the  writ  of  inquiry  is  merely 
an  inquest  of  office  to  inform  the  conscience  of  the  court  they 
[772]  may,  if  they  please,  themselves  assess  the  damages  with- 
out the  intervention  of  the  writ.'  This  view  is  supported  by 
the  authorities  generally  so  far  as  it  relates  to  actions  brought 
for  a  sum  certain,  or  which  may  be  made  certain  by  computa- 
tion.^ It  is  at  the  option  of  the  plaintiff  to  have  a  writ  of 
inquiry  in  all  cases,  but  not  of  the  defendant  The  latter, 
having  suffered  default,  has  no  election  in  the  case.' 

§  438.  When  assessed  without  a  Jury.  It  is  the  constant 
practice  of  the  court,  with  the  consent  of  the  plaintiff,  to  as- 
sess the  damages  either  by  itself  or  by  referring  the  cause  to 
a  master,  prothonotary  or  the  clerk  for  that  purpose  when 
they  may  be  assessed  by  computation, —  where  there  are  rec- 
ords or  other  indisputable  documents  which  determine  the 
amount, —  as  a  judgment,*  a  note  or  bill  of  exchange;*  and 
where  the  damages  on  protested  bills  of  exchange  are  fixed 
by  the  lex  fori  these  may  be  assessed  by  the  court.*  The 
court  may  not  assess  where  the  obligation  is  payable  in  a  for- 


1  Bruce  v.  Rawlins,  3  Wila  61. 

2  Price  V.  Dearborn,  84  N.  H.  481 ; 
Benner  y.  Marshall,  1  Wheat  215; 
Tannehill  v.  Thomas,  1  Blackf.  144; 
Van  Vleet  v.  Adair,  id.  846 ;  Begg  v. 
Whittier,  48  Ma  314;  Crommett  v. 
Pearson,  18  Me.  344;  Blackmore  v. 
Flemyng,  7  T.  R  446 ;  Fleming  v.  Nail, 
1  Texas,  246 ;  Dicken  v.  Smith,  1  Litt 
209 ;  McLain  v.  Rutherford,  Hempst 
47 ;  Cartwright  v.  Roff ,  1  Texas,  78 ; 
McCoy  V.  Elder,  2  Blackf.  183 ;  Reed 
V.   Bank  of  Ky.,  1  T.  R  Mon.  92 
Campion  t.  Crawshay,  6  Taunt  856 
Maunsell  y.  Massareene,  5  T.  R  87 
Arden  v.  Cornell,  5  R  &  Aid.  885 
Mayhew  v.  Tliatcher,  6  Wheat  129 
Rashleigh  y.  Salmon,  1  H.  Bl.  252 


Andrews  y.  Blake,  id.  629 ;  Graham 
y.  Bickham,  4  DalL  14a 

•Holdip  V.  Otway,  2  Saund.  107; 
Price  V.  Dearborn,  34  N.  H.  481 ; 
Blackmore  y.  Flemyng,  7  T.  R  446. 

*  Harrington  y.  Witherow,  2  Blackf. 
37. 

ft  Andrews  y.  Blake,  1  H.  BL  529 ; 
Rashleigh  y.  Salmon,  id.  252;  Long^- 
man  y.  Fenn,  id.  541 ;  Gould  y.  Ham> 
mersley,  4  Taunt  148;  Phipps  y. 
Addison,  7  Blackf.  875 ;  Randolph  y. 
Parish,  9  Port  76 ;  Culium  v.  Casey, 
id.  131;  Campion  y.  Crawshay,  6 
Taunt  356. 

^Grigsby  y.  Ford,  3  How.  (Miss.) 
184  A  note  on  which  damages  are 
assessed  must  be  produced,  or  its  ab- 
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eign  currency ;  ^  nor  where  the  interest  is  to  be  ascertained 
by  the  law  of  another  state  or  country.*  Such  mode  of  as- 
sessing damages  is  not  forbidden  by  a  constitutional  provision 
preserving  the  right  of  trial  by  jury,  because  it  was  in  use 
when  the  constitution  was  adopted.' 

§  429.  What  a  default  or  demurrer  admits.  A  de-  [773] 
fault  only  admits  the  defendant's  liability  to  some  damages, 
where  they  depend  upon  facts  in  pais;  and,  though  they  are 
stated  in  a  common-law  declaration,  they  are  not  admitted ; 
the  damages  must,  in  most  jurisdictions,  be  proved  before  and 
assessed  by  a  jury.^  In  Maine  it  has  frequently  been  ruled 
that  in  case  of  default  the  assessment  may  be  made  by  the 
court  or  by  the  jury,  and  that  the  option  as  to  the  mode  is 
with  the  plaintiff.*^  Such  is  the  practice  in  tort  actions  in 
Connecticut,'  and,  apparently,  in  Missouri.'  Where  damages 
are  assessed  after  a  demurrer  overruled,  there  is  a  like  con- 
fession of  the  action.' 

sence  accounted  for.    Brandt  v.  Fob-  14  Blateh.  188 ;  Lennon  v.  Rawitzer, 

ter,  5  Iowa,  287.  57  Ck)nn.  68a 

I  Lynch  V.  Barr,  Sneed  (Ky.),  170;  ^WetzeU  v.  Waters,  18  Ma  896; 

MaunseU  v.  Massareene,  5  T.  R  87.  Snider  v.  St  Louis,  eta  By.  Ga,  78 

'^  Peacock  v.  Banks,  Minor  (Ala.),  id.  465.    See  GemmeU  v.  Davis,  71 

887;   Evans  v.  Irvin,   1  Port  890;  Md.  45a 

Pauling's  Adm*r  v.  Sartain,  4  J.  J.  ^  Havens  v.  Eburtford,  eta  R.  Co., 

Marsh.  288 ;  Johnson  v.  Williams,  1  28  Conn.  69. 

id.  489.  In  Lamphear  v.  Buckingham,  88 

»  Seeley  v.  Bridgeport,  58  Conn.  1 ;  Conn.  237,  Butler,  J.,  said :  "  Every 

Raymond  v.  Danbury  &  N.  R.  Ca,  14  action  at  law  to  redress  a  wrong  or 

Blateh.  188.  enforce  a  right,  if   properly  insti- 

^  Grace  v.  Park,  5  J.  J.  Marsh.  57 ;  tuted,  is  a  syllogism,  of  which  the 

GoflF  V.  Hawks,  id.  841 ;  Kennon  v.  major  premise  is  the  proposition  of 

McRae,  8  Stew.  &  Port  249 ;  Van  law  involved,  and  the  minor  premise 

Vleet  V.  Adair,  1  Blackf.  846;  Wood  the  proposition  of  fact,  and  the  judg- 

V.  Morgan,  6  Barb.  507 ;  Campbell  v.  ment   the   conclusion.     Blackstone 

Woolen,  5  Blackf.  80 ;  Langdon  v.  states  it  thus  (Com.,  vol.  8,  p.  396) : 

Bullock,    8   Ind.    341;    Hani-ick   v.  'The  judgment,  though  pronounced 

Farmers*  Bank,  8  Port  539 ;  Logan  or  awarded  by  the  judges,  is  not 

V.  Jennings,  4  Rawle,  355 ;  Roulhac  their  determination  or  sentence,  but 

V.  Miller,  90  N.  C.  174 ;  Hanover  F.  the  determination  or  sentence  of  the 

Ins.  Ca  V.  Lewis,  28  Fla  19a  law.    It  is  the  conclusion  that  nat- 

^Begg  V.  Whittier,  48  Me.    815;  urally  and  regularly  follows  from 

Cummings  v.  Smith,  50  id.  568 ;  Wood  the  premises  of  law  and  fact,  which 

V.  Leach,  69  id.  560.  stand  thus :  — against  him  who  hath 

*  Raymond  v.  Danbury  &  N.  R  Ca,  rode  over  ray  com,  I  may  recover 
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[774]    A  jury  may  assess  damages  conditionally  in  case  of  a 
demurrer  to  evidence,  or  they  may  be  discharged  without 

damages  by  law ;  but  A.  hath  rode  and,  if  t)ie  minor  is  found  true,  jadg- 
over  my  corn;  therefore,  I  shaU  re-  ment — the  conclusion  —  is  awarded 
cover  damages  against  A.'  Usually  in  the  verdict  And  so  he  may  deny 
the  major  premise  is  not  set  out  in  the  major  premise,  the  proposition 
the  declaration,  but  the  proposition  of  law  involved,  by  a  demurrer,  and 
claimed  is  implied  from  or  involved  failing  thereby  to  deny,  and  passing 
in  the  facts  stated.  The  plaintiff  in  over  the  facts,  if  weU  pleaded  and 
an  action  of  tort,  for  instance,  sum-  sufficient  to  constitute  a  premise^  he 
mons  the  defendant  to  answer,  for  defaults  as  to  them,  and  thereby  and 
that  at  a  certain  time  and  place  he  by  the  same  rule  is  holden  to  have 
committed,  in  a  certain  manner,  a  admitted  them ;  and  if  the  issue  in 
certain  wrong,  to  the  plaintiffs  dam-  law  is  found,  final  judgment  passes- 
age,  eta ;  and  by  so  doing  impliedly  for  the  plaintiff.  The  facts,  if  well 
claims  that  the  law  is  so  that  he  is  pleaded  and  sufficient,  are  admitted, 
entitled  on  those  facts  to  recover,  not  because  the  demurrer  admits 
To  this  syllogism  the  defendant  must  them  expressly,  or  by  force  of  any 
answer  according  to  the  rules  of  law.  office  it  performs,  but  because  the- 
If  he  expressly  admits  on  the  record  defendant  has  not  denied,  and  has  de- 
the  law  and  the  fact,  both  premises,  faulted  as  to  them.  A  defendant^ 
he  consents  to  the  conclusion,  the  therefore,  who  demurs  to  a  declara- 
judgment,  or,  as  it  is  technically  ex-  tion,  admits,  not  by. his  demurrer, 
pressed, '  confesses  judgment^  If  he  but  his  omission  to  deny  them,  all 
declines  or  omits  to  appear  pursuant  the  material  well-pleaded  facts  al- 
to the  summons,  or  appearing  de-  legedinit;  and  when  his  demurrer 
clines  or  omits  to  answer  when  is  overruled,  the  case  is  in  the  same 
called  upon  to  do  so,  he  impliedly  condition  precisely  that  it  would 
admits  both  propositions  or  premises  have  been  if  he  had  suffered  a  default 
to  be  true  by  his  default,  and  judg-  and  not  demurred  All  the  differ- 
ment  follows,  technically,  as  a  judg-  ence  between  the  two  is  that  in  one 
ment  by  default,  pursuant  to  a  nee-  case  he  denied  the  major  premise  of 
essary  rule  of  law,  stated  broadly  by  law,  and  it  has  been  found  true ;  and 
Mr.  Taylor  (Ev.,  669)  thus :  *  When-  the  minor  having  been  admitted  by 
ever  a  material  averment,  weU  a  failure  to  deny,  both  are  to  be 
pleaded,  is  passed  over  by  the  adverse  holden  true ;  in  the  other,  he  denied 
party  without  denial,  whether  it  be  neither,  and,  therefore,  both  are  to 
by  pleading  in  confession  and  avoid-  be  holden  true, 
ance,  or  by  traversing  some  other  **  The  condition  of  a  case  before  the 
matter,  or  by  demurring  in  law,  or  court  after  a  demurrer  overruled, 
by  suffering  judgment  to  go  by  de-  and  after  a  default,  being  precisely 
fault,  it  is,  thereby,  for  the  purpose  the  same,  and  the  effect  of  demur- 
of  pleading,  if  not  for  trial  before  ring  or  defaulting  being  precisely 
the  jury,  conclusively  admitted.'  So  the  same,  in  admitting  the  facts  the 
the  defendant  may  traverse  or  ex-  question  as  to  both  is  answered  by 
pressly  deny  the  facts  or  the  minor  what  is  the  law  as  to  either.  What 
premise,  and  will  be  held  on  the  same  then  is  the  effect  of  a  default?  What 
principle  to  have  admitted  tlie  major,  facts  does  it  admit?     It  has  ^  been 
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making  the  assessment.  In  the  latter  case,  should  the  demur- 
rer be  overruled,  the  damages  may  be  assessed  by  an-  [775] 

said  by  some  writers  and  judges  that  defendant,  therefore,  in  an  action  of 
it  admits  the  cause  of  action,  and  by  tort  is  not  holden  to  have  admitted 
others  a  cause  of  action  merely,  by  his  default  the  extent  of  the  in- 
Mr.  Roscoe  in  his  work  on  evidence  jury.  It  is  assumed  that,  as  the 
states  the  proposition  broadly  thus :  plaintiff  may  allege  more  than  is 
*  Suffering  a  judgment  by  default  is  true,  he  probably  has  done  so ;  and 
an  admission  on  the  record  of  the  the  defendant  by  his  default  is  con- 
cause  of  action.'  The  true  rule  is  sidered  as  admitting  the  wrong  to 
that  it  admits  the  cause  of  action  as  some  extent,  leaving  that  extent  to 
alleged  in  full,  or  to  some  extent,  ao-  be  inquired  into  to  enable  the  court 
cording  to  the  nature  of  the  action,  to  fix  the  damages,  because  such  an 
As  it  admits  all  the  material  facts  inquiry  is  always  and  necessarily 
well  pleaded,  if  a  distinct^  definite,  had  in  such  casea  But  he  admits 
-entire  cause  of  action  is  set  forth,  the  wrong,  and  consequent  right  of 
which  entitles  the  plaintiff  to  a  sum  the  plaintiff  to  recover  to  some  ex- 
certain  vjithout  further  inquiry,  it  tent  By  our  practice  this  inquiry 
admits  the  cause  of  action  in  full  as  is  not  by  writ  of  inquiry,  or  by  ref- 
tilleged.  If  by  the  rules  of  law  erence,  but  made  by  the  court  on  a 
further  inquiry  is  to  be  had  to  ascer-  hearing  in  damagea  On  that  hear- 
tain  the  amount  due,  or  the  extent  ing  it  results  from  the  very  nature 
of  the  wrong  done,  and  of  the  dam-  of  the  inquiry,  that  any  evidence 
age  to  be  recovered,  then  it  admits  tending  to  belittle  or  mitigate  the 
the  cause  of  action,  but  not  to  the  injury  complained  of  and  admitted, 
extent  alleged,  and  subject  to  such  and  any  evidence  tending  to  aggra- 
inquiry.  Thus,  if  it  be  ^ebt  on  a  vafe  it,  is  admissible.  If  in  proving 
bond  for  a  sum  certain,  the  whole  is  the  extent  to  which  he  was  in  fault 
admitted,  and  no  further  inquiry  is  the  defendant  prove  that  he  was  not 
|}ad ;  and  so  if  assumpsit  on  a  note  in  fault  at  all,  and  that  the  injury 
or  bill,  and  there  are  no  indorsements  occurred  through  the  fault  of  the 
entered  on  it,  and  the  defendant  does  plaintiff,  the  plaintiff  cannot  com- 
not  move  for  an  inquiry,  the  cause  of  plain.  The  evidence  does  not  deprive 
action  and  the  amount  claimed  are  him  of  his  right  to  judgment;  it 
admitted.  The  note  must  be  pro-  merely  shows  that,  as  he  is  not  in 
duced,  but  need  not  be  proved,  fact  entitled  to  any  damages,  he  can 
Qreene  v.  Hearne,  8  T.  R  801 ;  Roe-  only  have  sueh  as  the  law  gives  him 
coe  Ev.,  10th  ed.  71.  But  in  actions  by  reason  of  the  admission  on  the 
of  tort,  for  unliquidated  damages,  a  record." 

different  rule  is  necessarily  applied.  Where  a  jury  has  assessed  dam- 
In  such  actions  the  plaintiff  does  not  ages  by  the  true  measure  in  a  case 
declare  for  a  specific  thing,  but  has  where  the  court  may  assess  them, 
an  unlimited  license  in  declartng,  the  verdict  will  not  be  set  aside, 
and  may  allege  as  much  of  wrong  Newton  v.  Newbegin,  48  Me.  298. 
and  injury,  and  demand  as  much  Damages  should  not  be  assessed  on 
damage,  as  he  will,  and  recover  by  one  count  before  the  issues  on  others 
proving  any  amount,  however  small,  are  disposed  of.  Ewing  v.  Codding^ 
if  sufficient  to  <3ustain  an  action.    A  5  Blackf.  488 ;  Fleming  v.  Langton, 
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other  jury  on  a  writ  of  inquiry.*  A  confession  of  judgment, 
but  for  no  certain  sum,  in  an  action  sounding  in  damages  is 
not  sufficient  to  authorize  the  court  to  make  the  assessment ; 
a  writ  of  inquiry  is  necessary.*  And  to  warrant  the  assess- 
ment of  damages  otherwise  than  by  jury,  the  declaration 
should  not  embrace  any  claim  requiring  a  jury.  Where  the 
common  counts  are  added  to  a  special  count  on  a  note  or  bill, 
a  noUe  prosequi  should  be  entered  on  them  before  assessment 
of  damages  by  the  court.'  Though  the  action  be  debt,  if  it  be 
brought  on  an  account,  the  damages  must  be  assessed  by  a 
jury.*  A  demurrer  does  not  admit  the  items  of  an  account, 
[776]  and  there  must  be  a  jury  to  assess  the  damages.*  Nor 
will  a  default  in  an  action  for  assault  and  battery  admit  any 
of  the  stated  particulars ;  it  admits  the  assault  and  battery  so 
far  as  to  entitle  the  plaintiff  to  maintain  his  action ;  not,  how- 
ever, that  it  was  committed  at  the  time  or  with  the  circum- 
stances of  aggravation  stated  in  the  declaration."  On  the  as- 
sessment some  damages  must  be  found ;  the  jury  cannot  find 
a  verdict  for  the  defendant.' 

§  130.  Defendant  may  offer  evidence  in  reduction  of  dam- 
ages. The  defendant  is  entitled  to  appear,  cross-examine  the 
plaintiff's  witnesses,  and  introduce  evidence  to  mitigate  the 
damages.®    He  may  show  the  whole  res  geatoe^  and  though  it 

1  strange,  582;  Duperoy  v.  Johnson,       ^  Baker  v.  Loomis,  5  Wend.  184; 

7  T.  R  478;  McClure  v.  Hall,  19  Havens  y.  Hartford,  etc.  R.  Ca,  2|^ 
Wend.  25.  Conn.  69.    But  see  Hyde  v.  MoflFatt^ 

1  Hanover  F.  Ina  Ca  v.  Lewis,  28    16  Vt  271. 

Fla.  193 ;  McCreary  v.  Fike,  2  '  Jackson  v.  Rathbone,  8  Cow.  297 ; 
Blackf.  874;  Andrews  v.  Hammond,    Hanks  v.  Evans,  Hardin,  45;  Frazier 

8  id.  540.  V.  Lomax,  1  Cranch.  C.  C  828 ;  Turner 

2  Dunbar  v.  lindenberger,  8  Munf.    v.  Carter,  1  Head,  620. 

169.  8  Chicago,  eta  R  Ca  v.  Ward,  16 

8  Beard  v.  Van  Wickle,  8  Cow.  885 ;  HL  522 ;   Hightower  v.  Hawthorne^, 

Starbuck  v.  Lazenby,  7  Blackf.  268 ;  Hempst  42 ;  South  Ottawa  v.  Foster, 

McFall  V.  Wilson,  6  id.  260;  Carter  v.  20  HI.  296;  Cox  v.  Way,  8  Blackf. 

Spencer,  4  Ind.  78;  Burr  v.  Water-  148;  Ewicig  v.  Codding,  5  id  433; 

man,  2  Cow.  86,  n. ;  Wood  v.  Lemon,  Dennison  v.  Mair,  14  East,  622 ;  Cairo^ 

1  Blackf.  19a  eta  R  Ca  v.  Holbrook,  72  IlL  419 ; 

*  Wilson  V.  Darwin,  1  Hill,  670;  Thompson  v.  Haislip,  14  Ark.  220; 

Patterson  v.  Blakeney,  88  Ala.  88a  Mizell   v.  McDonald,    25   Ark.    38 ; 

^  Darrah  v.  Steamboat,  15  Mo.  187.  Bridges  v.  Stephenson,  10  IlL  Appi 

It  is  otherwise  in  Maine.    Hanley  369 ;  Madison  Ca  v.  Smith,  95  HI 

V.  Sutherland,  74  Me.  212.  82a 
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may  establish  that  the  plaintiff  has  no  legal  claim  to  any  dam- 
ages, it  will  only  have  the  effect  to  reduce  or  mitigate  those 
he  may  recover.* 

1  BriggB  V.  Sneghan,  45  Ind.   14 ;  arrear.    In  the  case  of  Williams  v. 

Turner  v.  Carter,  1  Head,  520 ;  Carey  Miner,  18  Conn.  464,  this  court  held 

V.  Day,  86  Conn.  152 ;  Dailey  v.  New  that  evidence  tending  to  prove  the 

York,   etc.    R.    Co.,    82  Conn.  856 ;  truth  of  the  slanderous  words  might 

Daniels  v.  Saybrook,  84  Conn.  877 ;  be  admitted  to  affect  the  question  of 

Lamphear  v.  Buckingham,  88  Conn,  damages,  although    a  plea   in   bar 

287.  might  have   been   put   in.    In  this 

In  Havens  v.  Hartford,  etc.  R.  Ca,  case,  Ch.  J.  Church  says :  '  We  are 
28  Conn.  69,  the  court  considered  the  not  satisfied  that  a  defendant  should 
effect  of  a  demurrer  overruled  on  be  deprived  of  the  benefit  of  mitigat- 
the  assessment  of  damages,  and  held  ing  circumstances  for  no  better  rea- 
that  the  case  stood  with  reference  son  than  that  they  conduce  to  prove 
to  the  evidence  necessary  and  ad  mis-  the  truth  of  the  charge.'  The  same 
Bible,  precisely  as  it  would  have  general  doctrine  is  held  in  Hyde  v. 
stood  upon  default;  that  the  admis-  Moffatt,  16  Vt  271.  Besides,  for 
sions  of  the  demurrer  are  applica-  aught  that  appears,  the  plaintiff  was 
ble  even  to  the  principal  wrongful  willing  that  all  this  evidence  should 
act  only  in  its  relation  to  the  ques-  come  in.  He  certainly  did  not  ob- 
tion  whether  there  is  a  cause  of  ac-  ject  to  it  until  afterwards,  and  por- 
tion, and  not  at  all  in  its  relation  to  haps  the  material  parts  of  it  came 
the  question  of  damages.  And  as  to  from  his  own  lips  in  his  testimony  in 
the  scope  of  exonerating  evidence  chief  or  on  his  cross-examination, 
for  the  purpose  of  mitigation,  Ells-  And  so,  too,  he  need  not  have  gone 
worth,  J.,  said :  '*  Nothing  would  be  into  the  transaction  at  all,  if  he  had 
more  extraordinary  than,  on  such  a  confidence  in  the  consequences  of 
general  open  declaration  as  this,  for  the  demurrer ;  and  we  think  he 
the  court  to  overlook  and  reject  would  not,  but  would  have  remained 
evidence  already  received,  conduc-  silent,  if  he  had  not  believed  and  was 
ing  to  show  the  cause,  occasion  or  not  instructed  by  counsel  that  the 
extent  of  any  supposed  injuries  sued  burden  of  proof  lay  on  him  if  he  ex- 
for.  We  say  it  would  be  an  extraor-  pected  to  recover  substantial  dam- 
dinary  spectacle  —  a  court  overlook-  age&  And  certainly  whatever  the 
ing  and  disregarding  material  and  plaintiff  might  attempt  to  prove  to 
decisive  proof,  upon  the  idea  that  a  aggravate  the  damage  he  sought  to 
demurrer  blinds  the  eyes  of  the  recover,  the  defendant  may  meet  with 
judge  to  whatever  is  beneficial  to  the  counter-proof,  and  so  confine  him  to 
defendants.  Why,  on  a  hearing  in  his  mere  nominal  damages, 
damages  even,  that  which  might  ''  I  have  already  said  that  the  most 
have  availed  as  a  complete  defense,  correct  view  of  this  declaration  is, 
had  it  been  so  pleaded,  may  be  that  the  defendants  are  sued  as  com- 
brought  in  to  reduce  the  damages  —  mon  carriers  for  a  breach  of  duty  in 
as  the  payment  of  an  account»  or  a  not  carrying  the  plaintiff  safely  and 
discharge  and  release,  is  evidence  be-  carefully  to  Middleton.  If  this  be  so, 
fore  auditors  in  an  action  of  ao-  if  negligence  and  omission  are  the 
count,  to  prove  there  is  nothing  in  gist  of  the  action,  and  all  that  is  said 
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[777]    §  431i  Not  allowed  to  disprore  cause  of  action.    It 

is  generally  held  that  on  the  assessment  of  damages  after  a 
default,  or  on  an  equivalent  state  of  the  record,  evidence  de- 
nying the  cause  of  action  or  tending  to  show  that  no  right  of 

about  the  ticket  and  the  scuffle  and  only  one  is  proved  by  the  verdict  or 
the  special  injuries  sustained  by  the  demurrer,  and  not  even  that  specific- 
plaintiff  are  collateral  to  the  issue,  ally.  May  not  the  defendants  show 
snd  need  not  be  proved  to  enable  the  on  the  hearing  in  damages,  notwith- 
plaintiff  to  recover,  then  they  are  standing  the  demurrer,  that  the 
not  admitted,  any  of  them,  by  the  plaintiffs  knee  was  not  hurt  at  all? 
demurrer,  and  there  is  nothing  left  Or  if  so  that  it  was  caused  by  his  at- 
for  further  controversy  between  the  tempt  to  assail  the  conductor,  or  in 
parties.  his  twisting  his  limb  under  the  seat 
"  Following  out  this  view  of  the  to  keep  from  being  ejected  from  the 
declaration  I  inquire  what  are  we  to  car,  or  in  springing  over  the  seat  to 
understand  as  admitted  in  thi8  case  avoid  the  conductor?  If  so  and  the 
by  the  demurrer?  In  my  judgment  injury  to  the  knee  may  be  denied  and 
nothing  but  tliat  the  defendants  were  disproved,  the  manner  and  degree  in 
common  carriers  on  the  road  in  ques-  which  it  is  claimed  to  have  been  done 
tion,  and  received  the  plaintifif  into  by  the  defendants  may  be  disproved; 
one  of  their  cars  to  carry  him  with  for  the  greater  includes  the  less,  and 
care  and  safety  from  New  Haven  to  the  proof  of  the  manner  may  weU 
Middleton,  and  have  failed  to  do  as  it  show,  as  it  did  in  this  case,  that  the 
agreed.  Tliis  gives  a  complete  cause  plaintiff  was  the  author  of  this  par- 
of  action.  Strike  this  out  of  the  dec-  ticular  injury ;  and  were  it  true  that 
laration  and  it  is  by  no  means  certain  the  defendants  by  plea  could  have 
that  there  is  enough  left  to  enable  set  up  such  misconduct  of  the  plaint- 
the  plaintiff  to  recover ;  but  with  this  iff  in  bar  of  the  action,  which  we  by 
in  and  the  rest  stricken  out  there  is  no  means  concede,  still  the  entire 
enough  left  for  a  good  cause  of  ac-  proof  being  before  the  court,  and  it 
tion.  The  wrongful  acts  specified  go  appearing  that  there  had  been  no 
only  to  the  manner  and  special  con-  negligence,  misconduct  or  fault  of 
sequences  of  the  defendant's  default  the  defendants,  it  would  be  strange 
But  if  we  are  wrong  in  our  view,  indeed  for  the  court  to  adjudge  the 
if  the "  action  is  founded  in  mis-  defendants  to  pay  the  plaintiff  dam- 
feasance  rather  than  non-feasance,  ages  brought  upon  himself  by  his  un- 
and  the  gist  of  the  action  is  the  pardonable  contumacy  and  violence, 
positive  aets  of  the  defendant's  when  it  is  not  found  that  the  partic- 
agents,  the  result  will  not  be  essen-  ular  injury  to  the  knee  was  caused 
tially  different ;  for  that  only  one  of  by  the  defendants'  agents  aC  all 
these  acts  needs  to  be  proved  on  the  "  Nor  does  it  follow  from  the  de- 
general  issue  —  the  tearing  of  the  murrer  that  the  character  of  the 
plaintiffs  coat  —  the  putting  the  scuffle  in  the  car,  when  the  plaintiff 
hand  violently  upon  his  person  —  the  set  the  rules  of  the  company  at  defi- 
raising  him  from  the  seat  —  or  the  ance,  cannot  be  known  and  judged 
attempt  to  eject  him  from  the  car ;  of  and  made  the  rule  of  right  be- 
each  would  sustain  the  action,  even  tween  the  partiea  It  cannot  be  sa 
in  tliat  point  of  view ;  and  therefoi*e  The  demurrer  cannot  be  allowed  to 
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action  exists  is  inadmissible  in  mitigation  of  damages.^  [778] 
In  an  action  for  false  imprisonment  it  is  not  admissible  to 
show  that  the  plaintiff  was  guilty  of  the  offense  charged  and 
the  regularity  of  the  proceedings  against  him.  The  default 
admitted  all  the  material  averments  properly  set  forth  in  the 
declaration,  and,  of  course,  the  false  imprisonment  and  every- 
thing essential  to  establish  the  right  to  recover.  The  only 
debatable  question  for  the  examination  or  consideration  of  tlio 
jury  is  the  amount  of  damages,  and  that  ought  to  be  examined 
and  decided  on  the  assumption  that  the  false  imprisonment 
had  been  committed  by  the  defendants.'  The  evidence  in 
such  a  case  would  not  be  admissible  under  the  general  [779] 
issue  in  justification,  without  being  specially  pleaded,  unless 
made  so  by  statute ;  and  the  reasons  given  are  to  prevent  sur- 
prise upon  the  plaintiff  on  the  trial  and  to  enable  him  to  meet 
the  defendant  upon  equal  terms  in  respect  to  the  evidence.* 
These  reasons  are  equally  strong  against  allowing  the  evidence 
without  notice  in  mitigation  of  damages,  besides  the  inconsist- 
ency of  hearing  evidence  in  contradiction  of  the  legal  effect 
of  the  record,  and  which  is  not  pertinent  to  any  issue  pre- 
sented by  it.  If  this  practice  were  tolerated  it  would  enable 
defendants  to  have  substantially  the  benefit  of  a  justification 
in  every  case  in  which  evidence  could  be  procured  to  establish 
it  without  notice  to  the  plaintiff  of  such  defense;  for,  if  ad- 
missible, and  the  justification  should  be  proved,  the  least 
effect  that  could  reasonably  be  given  to  it  would  be  to  reduce 
the  inquest  to  nominal  damages.  This  would  be  the  standard 
of  damages  in  all  cases  upon  such  proof.^  When  an  action  is 
brought  on  a  contract  set  out  in  the  declaration,  and  there  is 

clothe  the  acts  of  the  defendants*  89  Vt  272 ;  Garrard  v.  Dollar,  4  Jones* 

agents  (supposing  them  to  be  im-  Ia  175 ;  Curry  v.  Wilson,  46  Ala.  638. 

proper)  with  a  character  or  quaUty  See  McKyring  v.  Bull,  16  N.  Y.  297. 
which  will  not  allow  a  fuU  examina-       As  to  the  difference  between  the 

tion  of  them  on  their  merits,  or  which  proceedings  in  this  particular  under 

must  exonerate  the  plaintiff  contrary  the  statutory  and  common-law  writ 

to  the  justice  of  the  case,  and  con-  of  inquiry,  see  Reeb  v.  Bosch,  17  UL 

trary  to  what  would  have  been  the  Appi  426. 
result  in  a  trial  on  the  general  issue."        »  Foster  v.  Smith,  10  Wend.  377. 

1  Buss  V.  Gilbert*  19  Fla  54 ;  Lee  v.        » Id. ;  1  Chitty's  PI.  493. 
Knapp,  90  N.  C.  171 ;  Froust  v.  Bur-       <  Foster  v.  Smith,  tibi  supra,  per 

ton,  15  Ma  619 ;  Sweet  y.  McDaniels,  Nelson,  C.  J. 
Vol.  1—58 
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• 

a  default  on  the  assessment  of  damages,  no  evidence  which 
goes  to  deny  the  existence  of  the  contract,  or  tends  to  avoid 
it,  is  competent;  the  default  admits  it  as  set  forth  and  con- 
cludes the  defendant  from  denying  it.^ 

A  sheriflfs  jury  was  not  uniformly  resorted  to  at  common 
law  or  by  the  English  practice  for  the  assessment  of  damages 
upon  proof.  When  it  was  anticipated  that  some  difficult 
point  of  law  would  arise  in  the  course  of  the  inquiry,  or  where 
the  facts  were  deemed  important,  the  inquiry  was  conducted 
before  the  chief  justice  or  a  judge  of  assize.'  So  in  this 
country  as  to  the  manner  of  selecting  the  jury  and  conduct- 
ing the  inquiry,  or  under  what  circumstances  a  referee  by 
some  name  may  perform  the  same  office,  there  is  no  uni- 
formity. 

§  432.  Jnry  tarn  qnam.  Where  there  are  several  defend- 
ants and  one  suffers  default  and  the  others  plead  the  same 
jury  that  tries  the  issue  will  assess  the  damages  on  the  default. 
[7S0]  If  those  who  plead  succeed,  only  nominal  damages  can 
be  assessed  against  the  defaulting  defendant.'  On  the  deter- 
mination of  the  issue  on  a  plea  in  abatement  the  judgment  is 
peremptory,  and  the  same  jury  should  assess  damages;*  but 
if  this  is  omitted  they  may  be  subsequently  assessed  as  upon 
default  by  another  jury  or  the  court  according  to  the  nature 
of  the  case.* 

§  433-  When  new  Jury  may  be  called.  It  was  laid  down 
in  an  early  case  in  New  Jersey  that  where  the  jury  who  try 
the  cause  omit  to  assess  the  damages,  in  case  the  matter  omit- 
ted to  be  inquired  of  by  them  is  such  as  goes  to  the  very  point 
of  the  issue  and  constitutes  the  gist  of  the  action,  as  in  a«- 
suw/pait  and  trespass,  and  upon  which,  if  a  false  verdict  be 
found  by  the  jury,  an  attaint  will  lie  against  them,  then  such 
matter  cannot  be  supplied  by  a  writ  of  inquiry ;  for  there  the 
party  injured  may  lose  his  action  of  attaint,  which  will  not 
lie  upon  an  inquest  of  office.    But  where  the  matter  omitted 

1  Id. ;  East  India  Ga  v.  Glover,  1  >  State  v.  Reinhardt  81  Ma  95 ; 
Strange,  612 ;  Lamphear  v.  Bucking-    Day  v.  Brawley,  1  Pa.  St  i28. 

ham,  88  Conn.  248-^260 ;  Curry  v.  *  Eichorn  v.  Le'maitre,  2  Wils.  867. 
Wilson,  48  Ala.  68a  »  Frye  y.  Hinckley,  18  Me;  82a 

2  1  SeUon's  Praa  844;  Havens  ▼. 
Hartford,  etc.  R  Co.,  28  Conn.  90. 
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to  be  inquired  of  by  the  principal  jury  does  not  go  to  the 
point  in  issae,  nor  constitute  the  gist  of  the  action,  but  is  col- 
lateral thereto,  it  may  be  supplied  by  a  writ  of  inquiry.  There- 
fore, in  an  action  for  dower,  the  jurynot  having  assessed  dam- 
ages, a  writ  of  inquiry  was  allowed.^ 

§  434.  Correction  of  ei'ror  in  assessment.  If  the  court  or 
referee  assessing  damages  have  made  a  mistake  in  the  com- 
putation of  the  amount,  which  can  be  clearly  shown,  it  may 
even  after  judgment  be  corrected  by  the  court,  if  it  be  of  such 
a  nature  that  it  may  be  done  without  injustice  to  the  opposite 
party.  In  an  early  case  in  New  York  *  there  was  a  mistake 
in  the  assessment  of  damages  by  computing  interest  for  one 
year  less  than  the  actual  time.  It  not  being  observed,  judg- 
ment was  perfected  and  collected ;  and  plaintiff's  satisfaction 
thereof  was  entered  of  record.  When  the  mistake  was  shown 
to  the  court  it  was  adjudged  that  the  proceedings  should  be 
amended  subsequently  to  the  interlocutory  judgment,  [781] 
unless  the  defendant  should  pay  the  additional  interest  within 
thirty  days  after  service  of  the  rule.  A  new  trial  may  be 
granted  where  the  verdict  has  been  taken  for  too  small  a  sum 
in  consequence  of  the  plaintiffs  attorney  inadvertently  com- 
puting interest  for  too  short  a  time.'  And  the  proper  mode 
of  making  such  corrections,  as  for  excessive  interest,  is  by  a 
new  trial.  Where  a  verdict  was  taken  on  a  note  and  the 
jury  had  to  ascertain  simply  principal  and  interest,  and  the 
error  assigned  was  that  the  amount  found  exceeded  both,  it 
was  held  that  as  the  jury  determined  the  matter  on  evidence, 
and  it  was  their  peculiar  province  to  assess  damages,  neither 
the  appellate  court,  nor  even  the  court  below,  had  control  over 
the  matter  unless  by  awarding  a  new  trial.  And  such  a  trial 
cannot  be  awarded  by  the  appellate  court  for  insufficiency  of 
evidence.* 

1  Stalcope  V,  Copner,  2  N.  J.  K  181.       ^Winn  v.  Young,  1  J.  J.  Marsh.  51 
s  Mechanics'  Bank  ▼•  Menthom,  19       <  Baldwin  ▼.  Stebbins*  1  AJa.  ISa 
Johns.  244. 
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Section  3. 

payina  money  into  couet. 

§  433.  Admits  eanse  of  action  to  amount  paid.  Payment 
of  money  into  court  admits  the  cause  of  action  stated  in  the 
declaration  to  the  amount  paid  in,  but  nothing  more;  and 
beyond  that  amount  the  defendant  may  make  his  defense.*  It 
is  a  payment  pro  tanto}  The  plaintiflF  has  a  right  to  take  it 
out,  and  the  defendant  has  not.'  The  subsequent  death  of  the 
defendant,  and  the  revival  of  the  action  against  his  adminis- 
trator, do  not  change  the  effect  of  the  payment.* 
[782]  §  436.  Payment  to  plaintiff  after  suit.  Payments 
made  by  the  defendant  to  the  plaintiff  after  suit  brought 
may  be  proved  under  the  general  issue  to  reduce  damages.* 
If  after  suit  brought  the  defendant  pays  and  the  plaintiff 
receives  the  full  amount  of  the  claim  sued  for,  the  latter  can- 
not afterwards  obtain  judgment  for  nominal  damages  so  as  to 
recover  costs.  Such  payment,  it  has  been  held,  may  be  proved 
under  the  general  issue  with  notice  of  payment ;  a  special 
plea  to  the  further  maintenance  of  the  action  is  not  neces- 
sary.* When  paid  into  court  the  sum  paid  is  considered  as 
stricken  out  of  the  declaration;  if  the  plaintiff  proves  no 
larger  indebtedness  the  defendant  is  entitled  to  the  verdict.* 
But  if  the  jury  find  that  a  larger  sum  was  due,  the  verdict 
and  judgment  should  be  for  the  whole  amount  of  the  plaint- 
iff's demand ; '  the  sum  paid  in  will  be  credited  on  the  execu- 
tion. 

iSpauldiDgv.yandercook,2WeDdL  ^McMiUian   v.   Wallace^  8  Stew. 

431 ;  Johnston  v.  Columbian  Ina  Co.,  185 ;  V^ilUams  ▼.  Tappan,  23  N.  EL 

7  Johna  315;  Murray  v.  Bethune,  1  885;    Britton  ▼.  Bishop,  11  Vt  70; 

Wend.    191 ;    Pbelpa   ▼.    Town,   14  Dana  v.  Seaaions,  46  N.  H.  509. 

Mich.   374;    Hubbard  v.   Knoua,   7  <BueU  y.  Flower,  39   Conn.  463; 

Cush.  556i  Bendit  ▼.  Annesley,  27  How.  Pr.  184^ 

2  Murray  ▼.  Bethune^  supra;  Qoaim  But  see  Williams  v.  Tappan,  23  N.  H^ 

V.  Hodson,  24  Vt  14a  885. 

'Id. ;  Reed  ▼.  Armstrong,  18  Ihd.  "Bank  of  Columbia  ▼.  Sutherland, 

446 ;  Hopkins  t.  Stephenson,  1  J.  J.  8  Cow.  886 ;    Dakin  ▼•  Dunning,  7 

Marsh.  841 ;  Morrow  ▼.  Smith,  4  a  Hill,  SO. 

Mon.  99.  *  Dakin  ▼.  Dunning,  mpra;  Ben- 

«Id.:  Carey  v.  Choat^  6  Up^  Can.  nett t.  Odom,  80  Ga.  94a 
Q.  a  (O.  a)  467. 
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Seotion  4. 
syidence. 

§  437.  Must  be  adapted  to  damages  claimed.  The  proof 
of  damages  must  vary  with  the  causes  for  which  they  are  re- 
coverable. They  are,  however,  susceptible  of  one  general 
division,  marking  a  plain  distinction  in  respect  to  the  matter 
of  proof;  that  is,  a  division  into  damages  which  are  fixed  by 
rules  of  law,  and  measurable  by  pecuniary  valuation;  and 
those  recoverable  in  other  cases,  in  which  elements  of  [783] 
damage  may  be  considered  by  the  jury  without  pecuniary  esti- 
mate of  the  injury  in  evidence,  or  any  precise  legal  guide  for 
determining  the  amount.  Of  the  former  class  are  damages 
for  breach  of  contract,  other  than  promises  to  marry;  and  for 
torts  in  respect  to  property,  unaccompanied  by  aggravations 
for  which  punitory  damages  are  allowed.  Of  the  latter  class 
are  all  damages  recoverable  for  bodily  pain  or  mental  suffering. 
The  inquiry  of  damages,  when  it  is  properly  entered  upon, 
w^hether  upon  trial  of  an  issue,  or  mere  assessment,  pre- 
supposes a  right  of  action  established,  except  where  actual  in- 
jury and  damage  are  the  gist  of  the  action.  In  either  case  a 
specific  cause  of  injury,  stated  in  the  declaration,  is  assumed ; 
and  unless  it  can  be  legally  assumed  the  inquiry  of  damages 
is  premature.  On  trial  the  plaintiff  is  entitled  to  that  assump- 
tion when  he  has  introduced  proof  of  that  cause  which  gives 
him  a  right  to  go  to  the  jury  upon  it;  and  in  cases  of  default 
or  demurrer  overruled,  the  cause  stated  is  admitted  by  failure 
to  deny  it  by  pleading.  If  that  assumption  or  admission  is 
maintained  the  law  declares,  except  in  cases  where  actual  in- 
jury is  the  gist  of  the  action,  that  the  plaintiff  has  sustained 
some  damage.  Whether  he  shall  have  more  than  nominal 
damages  depends  on  whether  the  case  stated  and  proved  or 
admitted  includes  the  legal  measurement  of  his  damages  to  a 
larger  amount ;  or,  otherwise,  whether  the  required  proof  to 
show  them  has  been  introduced. 

In  the  nature  of  things,  therefore,  the  evidence  appropriate 
to  the  mere  question  of  damages  must  relate  to  and  tend  to 
show  the  extent  of  the  injury,  and  aid  the  jury  in  fixing  an 
equivalent  expression  in  money.    In  many  supposable  cases 
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much  of  the  learning  which  pertains  to  that  luxuriant  branch 
of  the  law  may  be  invoked  on  this  question,  but  it  is  not 
practicable  or  necessary  for  the  present  purpose  to  pursue  the 
subject  into  much  detail. 

§  438.  Burden  of  proof.  An  important  consideration  at 
the  outset  of  the  inquiry  of  damages,  and  at  every  step  in  its 
progress,  is  the  burden  of  proof y  or  to  what  extent  the  plaintiif 
has  made  a,  prima  facie  showing.  If  his  action  is  upon  an  ex- 
[784]  press  promise  to  pay  money,  the  establishment  of  the 
right  to  maintain  it  involves  a  prima  facie  showing  of  the 
amount  due  according  to  the  purport  and  tenor  of  the  promise. 
Matter  of  discharge  or  reduction  must  be  shown  by  the  defend- 
ant. A  promise,  not  fulfilled,  of  something  else  which  is  defi- 
nite in  quantity  and  capable  of  valuation  presents,  at  first, 
only  the  one  question  of  value  at  the  time  when  the  contract 
should  have  been  performed. 

§  439.  Intendments  against  defendant  for  holding  back 
evidence.  When  money  or  property  has  been  intrusted  by  the 
plaintiff,  or  has  otherwise  come  to  the  defendant  under  such 
circumstances  as  to  impose  on  him  the  duty  to  return  or  ac- 
count for  it,  the  plaintiff  may  rest  on  proof  of  the  value  of  that 
which  would  naturally  and  directly  result  from  the  perform- 
ance of  that  duty.  The  defendant's  refusal  or  omission  to  ac- 
count according  to  his  duty,  or  to  make  disclosure  necessary'- 
on  account  of  his  fault  or  superior  means  of  information,  will 
subject  him  to  the  consequences  of  having  all  doubts  resolved 
on  the  most  favorable  hypothesis  for  the  plaintiff,  within  his 
proof.'  In  other  words,  the  law  will  make  every  reasonable 
intendment  against  him.'  Thus,  where  a  person  who  has 
wrongfully  converted  property  will  not  produce  it,  it  will  be 
presumed  against  him  to  be  of  the  best  description.'  A  man 
who  wilfully  places  the  property  of  others  in  a  situation  where 
it  cannot  be  recovered,  or  its  true  amount  or  value  ascertained, 
either  by  mixing  it  with  his  own,  or  in  any  other  manner,  will 

1  Bryant  v.  Stilwell,  24  Pa.  St  314;  Airptt  v.  Brown,  6  Whart  9;  Mc- 

Askew  V.  Odenheimer,  1  Baldwin,  Reynolds  v.  MeCord,  6  Watt»,  288. 

880 ;  Mortimer  v.  Cradock,  7  Jumt»  ^  Preston  y.  Leighton,  6  Md.  Sa 

45 ;  Thompson  v.  Thompson,  9  Ind.  *  Armory  v.  Delamirie,  1  Str.  504 : 

828;  Betts  v.  Jackson,  6  Wend.  180;  1  Smith  Lead.  Cas.  584;  Curry  v. 

Gray  v.  Haig,  20  Beav.  219 ;  Jones  v.  Wilson,  48  Ala.  63a 
Murphy,  8  Watts   &   a    275,  301; 
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be  compelled  to  bear  all  the  inconveniences  of  the  uncertainty 
or  confusion  which  he  has  produced,  even  to  the  extent  of  sur- 
rendering the  whole  if  the  parts  cannot  be  discriminated ;  or 
responding  in  damages  for  the  highest  value  at  which  it  can  be 
reasonably  estimated.^ 

§  440.  Same  as  to  plaintiff.  If  goods  are  sold  with-  [785] 
out  any  express  stipulation  as  to  price,  and  the  vendor  refuses 
to  give  clear  evidence  of  their  value,  they  are  presumed  to  be 
worth  only  the  lowest  price  for  which  goods  of  that  descrij)- 
tion  usually  sell ;  unless  the  vendee  himself  be  shown  to  have 
suppressed  the  means  of  ascertaining  the  truth ;  then  a  con- 
trary presumption  arises,  and  they  are  taken  to  be  of  the  very 
best  description.*  Where  a  contractor  was  prevented  by  the 
defendant,  his  employer,  from  fulfilling  his  contract,  for  which 
an  entire  sum  was  to  be  paid,  and  the  cost  of  completing  it 
could  not  be  shown,  the  plaintiflf  was  held  entitled  to  re- 
cover as  the  measure  of  damages  the  contract  price.'  The 
plaintiff  is  not  entitled  to  recover,  without  proof  of  damages, 
solely  on  the  presumption  contra  spoUatorem;  but,  by  its  oper- 
ation, his  evidence  will  receive  more  favorable  consideration ; 
and  he  may  have  the  right  to  resort  to  evidence  of  inferior 
grade.* 

§441.  Plaintiff  must  prove  pecuniary  items;  opinions. 
The  plaintiff  must  prove  pecuniary  elements  of  damage,  pay- 
ments made,  liabilities  incurred,  or  any  other  losses  sustained; 
and  that  they  proceeded  as  effects  from  the  act  complained  of. 
His  proof,  for  this  purpose,  must  often  be  required  to  exhibit 
pecuniary  loss  occasioned  by  the  defendant  preventing,  by  the 
alleged  wrong  or  breach  of  contract,  a  state  of  things  which 
the  plaintiff  had  contracted  or  otherwise  prepared  for,  or  by 
the  destruction  or  partial  change  of  an  existing  state  of  things 
which  he  had  a  right  to  have  continue.  In  making  this  proof 
the  general  rule  in  respect  to  witnesses  must  be  observed,  that 

1  Note  to  Armory  v.  Delamirie,  1  mirie,  supra;  Clunnes  v.  Pezzey,  1 
Smith  Lead  Caa  589,  citing  Lupton    Camp.  8  and  note. 

V.  White,  15  Ves.  482 ;  Hart  v.  Ten  »  Baldwin  v.  Bennett,  4  CaL  892 ; 

Eyck,  2  John&  Ch.  62,  lOa    See  Oil-  Coffee  v.  Meiggs,  9  Cal.  86& 

bert  V.  Kennedy,  22  Mich.  117;  Alii-  <  Askew  v.  Odenheimer,  1  Baldw. 

son  V.  Chandler,  11  Mich.  542;  Harris  380;  Life,  eta  Ins.  Ca  v.  Meclianics' 

V.  Rosenberg.  48  Conn.  227.  Fire  Ina  Ca,  7  Wend.  81 ;  Harden  t. 

2  Smith's  Note  to  Armory  y.  Dela-  Hesketh,  4  H.  &  N.  175. 
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they  can  only  testify  to  facts ;  except  that  in  matters  of  science 
and  skill,  or  as  to  value,  those  having  special  knowledge  may 
give  their  opinions.  The  exception,  in  other  words,  is  that  a 
witness  xntiy  be  asked  his  opinion  as  an  expert  when  the  ques- 
[786]  tion  relates  to  a  deduction  from  facts  supposed,  or  from 
facts  which  are  within  his  knowledge,  and  they  are  peculiar  to 
a  science,  art  or  profession  in  which  he  has  special  training  or 
knowledge  not  common  to  the  world. 

§  443.  Opinions  upon  subjects  of  common  experience  and 
observation.  In  some  cases  a  witness  who  is  not  an  expert 
is  allowed  to  state  his  conclusion  as  to  a  fact  of  common  ex- 
perience and  observation,  when  that  conclusion  is  arrived  at  by 
the  exercise  of  judgment  in  view  of  a  multitude  of  minute 
particulars  which  cannot  be  adequately  described  to  a  jury.* 
In  an  action  upon  a  building  contract  a  mason  may  be  asked 
how  long,  in  his  opinion,  it  would  take  to  dry  the  walls  of  a 
house  so  as  to  render  it  safe  and  fit  for  human  habitation.*  A 
witness  properly  qualified  has  been  allowed  to  give  his  opinion 
to  aid  in  establishing  how  much  or  what  proportion  of  the 
grain  was  left  upon  the  straw  by  a  tenant  after  threshing 
[787]  buckwheat.'    There  is  a  growing  tendency  to  the  doo- 

i  Smith  V.  Gugerty,  4  Barb.  614;  288;  BriU  v.  Flagler,  23  Wend  854; 
Missouri,  etc.  R,  Co.  v.  Richards,  8  Wliitbeck  v.  N.  Y.  C.  R.  Ca,  86 
KaD.  101 ;  x\lfoDso  v.  United  States,  2  Barb.  644;  Joy  v.  Hopkins,  5  Deuio, 
Story»  421;  Tibbetts  v.  Haskins,  16  84;  Sisson  v.  Cleveland,  etc.  R.  Ca, 
Me.  283 ;  C'rouse  v.  Holman,  19  Ind.  14  Mich.  489 ;  Whitman  v.  Boston* 
30 ;  Ottawa  University  v.  Parkinson*  eta  R,  Ca,  7  AUen,  318 ;  Simpkins  v. 
14  Kan.  159 ;  Lewis  v.  Trickey,  20  Low,  49  Barb.  882 ;  Brainard  v.  Bos- 
Barb.  387 ;  Sowers  v.  Dukes,  8  Minn,  ton,  eta  R.  Ca,  12  Gray,  407 ;  Clark  v. 
23;  Thomas  v.  Mallinckrodt,  43  Mo.  Baird,  9  N.  T.  183;  McDonald  v. 
58 ;  Doane  v.  Garretson,  24  Iowa,  351 ;  Christie,  42  Barb.  86 ;  White  v.  Her- 
D wight  V.  County  Commissioners,  11  mann,  51  UL  243;  Ohio,  etc.  R  Ca  v. 
Cush.  201;  Rogers  v.  Ackerman,  22  Irvin,  27  111.  178;  Same  v.  Taylor,  27 
Barb.  134 ;  Nellis  v.  McCarn,  85  Barb.  111.  207 ;  La  Fayette,  eta  R.  Ca  v. 
115;  Harris  v.  Panama  RCa,  68  N.  Winslow,  66  IlL  219;  McCoUum  v. 
Y.  660 ;  Kerr  v.  McGuire.  28  N.  Y.  Seward,  62  N.  Y.  816. 
446;  Phillipa  v.  Terry,  6  Abb.  (N.  8,)  2  Smith  v.  Gurgerty,  4  Barb.  614. 
327;  Smith  v.  Hill  22  Barb.  656;  'Harpending  v.  Shoemaker,  87 
Barber  v.  Merriam,  11  Allen,  822 ;  Barb.  270.  In  this  case  Johnson,  J., 
Decker  v.  Myers,  81  How.  Pr.  372;  said:  ''The  standard  works  upon 
Wetherbee  v.  Bennett,  2  Allen,  428 ;  the  law  of  evidence  do  not  furnish 
Canandaigua  R  Co.  v.  Payne,  16  us  any  light  upon  this  question,  and 
Barb.  273;  Priest  v.  Nichols,  116  the  reported  cases  do  not  seem  to 
Ma£&  401 ;  Vandine  v.  Burpee,  13  Met  have  established  any  clear  and  well 
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trine,  if  it  be  not  already  established,  that  opinions  of  ordinary 
witnesses  may  be  given  upon  matters  of  which  they  have 
pergonal  knowledge  in  all  cases  in  which,  from  the  very  nature 

defined  rule  upon  the  subject  of  the  to  even  a  tolerable  administration  of 
admissibility  of  evidence  resting  in  justica  Indeed,  to  refuse  it  would 
the  judgment  or  opinion  of  an  in-  in  very  many  cases  operate  as  a  corn- 
formed  and  competent  witness,  in  plete  denial  of  justice.  A  brief  ref- 
niatters  of  common  experience  and  erence  to  a  very  few  of  the  most 
observation,  having  little,  if  any  re-  common  cases  will  not  be  inappro- 
lation  to  questions  of  science  and  priate  in  the  discussion  of  this  ques- 
skilled  experts.  Indeed,  the  cases  ap-  tion.  In  actions  of  trespass,  to  re- 
pear  to  have  created  confusion  and  cover  for  the  destruction  of  crops 
uncertainty,  instead  of  establishing  partial  or  total,  by  animals  or  other- 
order  and  certainty  upon  this  sub-  wise,  witnesses  acquainted  with  the 
ject  I  shall  cite  only  a  few  of  them,  crop,  and  the  average  yield  of  such 
DeWitt  V.  Barly,  17  N.  Y.  840 ;  a  C,  crops,  after  seeing  the  extent  of  the 
5  Seld.  871 ;  Clark  v.  Baird,  id.  183;  destruction,  are  allowed  to  state  their 
Morehouse  v.  Mathews,  2  Cbmst  514 ;  judgment  or  opinion  as  to  the  quan- 
People  V.  Eastwood,  14  N.  Y.  662;  tity  of  grain  destroyed.  In  actions 
Roch.  &  Syr.  R.  Ca  v.  Budlong,  6  of  tort,  for  taking  an  unmeasured 
How^.  Pr.  467 ;  S..C.,  10  id.  289 ;  Cook  quantity  of  grain,  or  an  unmeasured 
V.  Brockway,  21  Barb.  o81 ;  Nellis  v.  portion  from  a  quantity  measured, 
McCarn,  85  id.  115.  Tlie  books  are  witnesses  who  had  seen  the  grain  be- 
fuU  of  cases  upon  this  subject,  but  fore,  and  the  portion,  if  any,  left 
enough  have  been  cited  to  show  that  afterwards,  are  allowed  to  give  their 
the  rule  is  not  yet  fixed  upon  any  opinion  or  judgment  as  to  the  quan- 
well  defined  princifile.  .  .  .  tity  taken.  In  actions  of  assault  and 
'*Much  of  the  difficulty,  I  think,  battery,  where  the  instrument  is  not 
upon  many  of  these  questions,  has  produced,  witnesses  who  saw  it  are 
arisen  from  not  discriminating  be-  uniformly  allowed  to  state  their 
tween  mere  opinion,  founded  and  judgment  or  opinion  as  to  the  length 
expressed  upon  some  hypothesis  and  size  of  it,  and  the  distance  they 
stated,  or  statement  of  facts  related  were  at  the  time  of  the  affray  from 
by  another,  and  knowledge  of  a  wit-  the  spot  where  it  took  place,  the  time 
ness,  which  is  in  part  opinion  or  when,  eta  Many  more  instances 
judgment,  and  in  part  observation  might  be  mentioned,  equally  in 
and  experience,  in  regard  to  the  very  point,  in  which  the  rule  would 
matter  upon  which  he  is  called  to  scarcely  be  disputed  by  any  one; 
testify.  It  is  every  day's  experience  where  it  is  perfectly  obvious  that  the 
in  the  trial  of  causes  at  the  circuit  knowledge,  in  great  part,  rests  on 
that  witnesses  are  calle<f  upon  to  the  judgment  or  opinion  of  the  wit- 
state  their  judgment  or  opinion,  ness,  founded  upon  his  observatiou. 
upon  questions  of  value,  of  quantity.  It  is  his  conclusion  of  fact  from 
of  size,  of  distance,  of  time  and  the  what  he  saw  or  experienced.  That 
like,  where  there  has  been  no  test  this  is  the  common  law  of  evidence 
applied  by  measurement  or  other-  upon  trials,  and  must  have  been  al- 
wise.  And  this  species  of  evidence  wayd,  will,  I  am  confident,  be  con- 
has  been  found  absolutely'  necessary  firmed  by  the  assent  of  all  judges  and 
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[788]  of  the  subject,  the  facts  disconnected  from  such  opin- 
ions cannot  be  so  presented  to  a  jury  as  to  enable  them  to 
pass  upon  the  question  with  the  requisite  knowledge.^ 

§  443.  Instances  of  rejection  and  admission  of  opinions. 
Ordinary  witnesses  may  testify  whether  a  person  is  intoxi- 
[789]  cated  or  sober.'    Upon  such  a  question  it  was  said  in  a 

lawyers  of  much  experience  in  trials  the  mind  of  the  witness,  with  far 
at  'nisi  prius,  A  question  of  this  greater  cleai^ness  and  certainty  than 
character,  precisely,  was  put  to  the  it  could  have  been  communicated  to 
same  witness  upon  the  trial  in  this  the  minds  of  the  jury  by  any  state- 
case.  The  crop,  it  seems,  had  been  ment  he  might  have  made  of  what 
injured  by  the  frosty  and  the  witness  he  saw  merely,  however  clear  and 
was  asked  what  proportion  of  Uie  lucid  such  statement  might  have 
crop  had  been  destroyed  by  the  frost  been.  If  witnesses  were  to  be  per- 
He  answered  that,  in  his  judgment,  mitted  to  state  to  a  jury  those  facts 
one-half  had  been  thus  destroyed,  only  of  wliicli  they  have  absolute  and 
The  question  was  objected  to,  but  the  certain  knowledge,  not  only  the  range 
answer  was  allowed.  That  it  was  of  inquiry  but  the  province  of  re- 
properly  allowed  can,  I  think,  admit  medial  justice  would  be  very  mateii- 
of  no  doubt  The  fact  could  scarcely*'  ally  contracted.*'  . 
be  proved  to  the  apprehension  of  the  ^  Spear  v.  Drainage  Com'rs,  113  HI. 
jury  in  any  other  way.  No  descrip-  683 ;  Carthage  T.  Co.  v.  Andrews,  103 
tion  in  language  could  have  brought  Indl  134  (citing  numerous  cases) ; 
the  facts  before  their  minds  in  such  Parker  v.  Chambers,  24  Ga.  518 ; 
a  manner  as  would  enable  them  to  Kearney  v.  Farrell,  28  Conn.  317; 
form  any  intelligent  judgment  upon  Townsend  v.  Bon  will,  6  HaiT.  474 ; 
it  But  the  question  rejected  was  Lund  v.  Tyngsborough,  9  Oush.  36 ; 
precisely  of  the  same  character.  It  Detroit  etc.  R  Co.  v.  Van  Steinburg, 
sought  to  ascertain  the  proportion  or  17  Mich.  99 ;  Norton  v.  Moore,  3  Head, 
quantity  of  the  grain  left  upon  the  480 ;  Curtis  v.  Chicago,  etc.  R  Ca,  18 
straw  after  threshing.  How  could  Wis.  812;  Butler  v.  Mehrling,  15  IlL 
this  be  described  to  a  jury,  so  as  to  488 ;  Harris  v.  Panama  R.  Ca,  8 
enable  them  to  decide,  without  the  Bosw.  7 ;  Willis  v.  Quimby,  31  N.  H. 
conclusion  of  fact  of  the  witness,  485 ;  Eastman  v.  Amoskeag  M.  Ca, 
founded  upon  his  examination?  This  44  id.  143;  Carrier  v.  Boston,  etc.  R 
question  was  not  framed  with  much  Co.,  34  id.  498 ;  Hackett  v.  B.  C  &  M. 
skill,  but  the  object  of  it  is  entirely  R  Ca,  S5  id.  390;  State  v.  Avery,  44 
apparent  It  did  not  call  for  a  mere  id.  392 ;  Wbittier  v.  Franklin,  46  id. 
opinion,  but  for  the  knowledge  of  23 ;  State  v.  Shinborn,  id.  497 ;  Hardy 
the  witness,  of  an  existing  fact ;  v.  Merrilf,  56  id.  227 ;  McKee  v.  Nel- 
knowledge  inferior  in  degree,  how-  son,  4  Cow.  355 ;  Common wealMi  v; 
ever,  to  that  which  is  absolute  and  Sturtevant  117  Mass.  122;  Benson  v. 
certain.  But  it  was  his  knowledge,  McFadden,  50  Ind.  431 ;  State  v.  Fol- 
nevertheless,  derived  partly  from  ob-  well,  14  Kan.  105 ;  Underwood  v. 
servation  and  partly  from  opinion  Waldron,  33  Mich.  232 ;  Milwaukee  & 
or  judgment  And  this  knowledge  M.  R  Co.  v.  Eble,  3  Pin.  (Wis.)  334. 
must  of  necessity,  have  existed  in       ^  People  v.  Eastwoodf  14  N.  Y.  563. 
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New  York  case:  "A  child  six  years  old  may  answer  whether 
a  man  (whom  it  has  seen)  was  drunk  or  sober;  it  does  not 
require  science  or  opinion  to  answer  the  question,  but  ob- 
servation merely ;  but  the  child  could  not,  probably,  describe 
the  conduct  of  a  man  so  that  from  its  description  others  could 
decide  the  question.  Whether  a  person  is  drunk  or  sober,  or 
how  far  he  was  affected  by  intoxication,  is  better  determined 
by  the  direct  answer  of  those  who  have  seen  him  than  by 
their  description  of  his  conduct.  Many  persons  cannot  describe 
particulars;  if  their  testimony  were  excluded  great  injustice 
would  frequently  ensue."  ^  The  opinions  of  unprofessional 
witnesses  may  be  received  on  the  question  of  mental  imbecil- 
ity or  insanity,'  and  as  to  the  health  or  physical  condition  of 

1  Id.  See  Clark  v.  Baird,  9  N.  Y.  Ikh  practice,  we  are  satisfied  that  in 
10&  In  tbis  case  Johnson,  J.,  said :  aU  of  the  courts^  civil  and  criminal, 
**  Evidence  of  opinion  is  also  recog-  as  well  as  in  the  ecclesiastical  courts, 
nized  as  proper  on  the  same  ground  the  practice  concerning  proof  of 
of  necessity  in  cases  where  language  mental  condition  is  the  same,  and 
is  not  adapted  to  convey  those  cir-  pei'mits  all  who  have  had  means  of 
cumstances  on  which  the  judgment  observation  to  testify  concerning  tile 
must  be  formed.  In  questions  of  existence  and  measure  of  capacity 
identity  of  persons  or  things  Ian-  with  reference  to  the  matter  in  con- 
guage  is  wholly  incapable  to  convey  troversy ;  while  it  does  not  pi^rmit 
the  appearances  and  sensible  marks  those  who  do  not  testify  from  pcr- 
on  which  alone  an  intelligent  judg-  soual  observation  to  give  a  direct 
ment  can  be  formed.  So,  too,  in  re-  opinion  of  capacity,  except  upon 
spect  to  handwriting;  who  would  some  given  hypothesia  In  every 
undertake  to  describe  in  words  the  case  the  witnesses  who  speak  from 
ground  upon  which  he  recognizes  their  own  observation  are  expected 
his  own,  with  any  expectation,  by  to  describe,  as  well  as  they  can,  what 
that  means,  of  enabling  another  per-  has  led  to  their  conclusions,  as  well 
son  to  pronounce  upon  its  genuine-  as  the  means  of  observation.  But 
ness?  In  these  cases  the  opinion  of  the  cases  referred  to  sliow  that,  in 
the  witness  is  received  because  there  many  instances,  tlie  n^ults  of  very 
are  no  other  means  of  investigation  limited  observation  have  been  per- 
adapted  to  the  inquiry."  Mayor  v.  mitted ;  —  the  safeguard  of  croes- 
Pentz,  24  Wend.  675 ;  Priest  v.  Nich-  examination  and  a  comparison  of 
ols,  116  Mass.  401.  testimony  being  deemed  sufficient  to 
'DeWitt  V.  Barly,  17  N.  Y.  840;  prevent  any  mischief  from  the  im- 
White  V.  Bailey,  10  Mich.  155.  perfect  knowledge  of  single  wit- 
In  Beaubien  v.  Cicotte,  13  Mich,  nessea  In  the  United  States  the  au- 
601,  Campbell,  J.,  after  an  extended  thorities  all  require  the  witnipss  to 
review  of  cases,  said:  "From  the  state  such  facts  as  he  can,  in  order 
best  examination  which  it  has  been  that  the  jury  may  be  better  enabled 
possible  for  us  to  make  of  the  Eng-  to  determine  the  value  of  his  opin- 
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another  person.  When  questions  as  to  the  condition  of  the 
mind  or  body  are  in  issue  there  are  many  things  in  the  acts, 
deportment  and  appearance  of  the  party  which  create  a  fixed 
and  reliable  judgment  in  the  mind  of  the  observer  that  words 
cannot  convey  to  the  jury.  That  a  person  appears  to  be  sick 
or  sad  may  well  be  known  by  observation,  and  yet  there  is 
no  way  to  describe  the  appearance  except  by  words  that  nec- 
essarily embody  the  conclusion  reached  by  observation.* 
[793]  A  witness  cannot  be  permitted  to  express  an  opinion 
which  depends  upon  events  which  may  or  may  not  transpire, 
and  which  cannot  be  foreseen  and  foretold  as  the  result  of 
any  experience,  nor  stated  as  a  deduction  of  science  or  law,* 
And  cannot  be  asked  his  opinion  of  the  amount  of  injury 
from  a  competitive  business  carried  on  in  violation  of  an 
agreement,^  nor  of  the  value  of  the  reversion  of  land  over 
which  a  railroad  has  been  located;  for  it  depends  on  the 
length  of  time  that  the  easement  will  continue,  and  in  rela- 

ions ;  —  stress  being,  of  course,  laid  tant  litigatioDs  the  experts  are  found 

upon  his  opportunities  of  judging,  arrayed  against  each  other  renders 

In  many  cases  the  facts  which  can  it  necessary  for  the  jury  to  deter- 

be  described  wiU  be  very  significant  mine  which  is  right»  and  in  doing 

to  a  jury,  while  there  are  many  facts  this  they  must  fall  back  upon  their 

8uscef)tible  of  a  different  interpreta-  own  knowledge  of  human  nature, 

tion  from  which  a  jury  could  obtain  Judge  Redfield  has  referred  to  this 

no  light  whatever  without  the  aid  of  difficulty  in  the  chapter  on  Senile 

the  witnesses*  judgment  The  strong-  Dementia,  Am.  Law  Reg.,  voL  13, 

est  indications  of  mental  weakness  458,  459.    See,  also,    Taylor*s   Med. 

or  aberration  often  exist  in  expre^  Juris.,  890,  891,  907,  and  Delafield  v. 

sions  and  appearances  incapable  Of  Parish,  25  N.  Y.  9.    And  where  the 

reproduction,    even  by   an   accom-  witnesses  speak  from  their  own  ob- 

plished  mimic ;  and  yet  decisive  to  servation,  the  questions  which  may 

any     intelligent    eye-witness.    The  be  put  to  one  may  be  also  properly 

great  body  of  decisions  in  the  United  put  to  another.*'    Hardy  v.  Merrill, 

States  adopt  the  English   practice,  56  N.  H.  227 ;  Hathaway  v.  National 

and  open  the  door  to  all  testimony  L.  In&  Co.,  48  Vt  855. 

which  can  enlighten  the  jury,  from  ^  Carthage  T.  Ca  v.  Andrews,  102 

every  kind  of  witnesses.    .    .    .    The  Ind.  188 ;  Bridge  v.  Oshkosh,  17  Wis. 

mere  fact  that  a  person  is  a  physi-  868 ;  Sydleman  v.  Beckwith,  48  Conn, 

cian  does  not  of  necessity  qualify  9 ;  Thompson  v.  Stevens,  71  Pa  St 

him  to  speak  ex  cathedra  on  this  sub-  161 ;  Wilkinson  v.  Mcseley,  80  Ala. 

ject,  especially  when  every  one  can  562. 

assume  the  title  with  impunity.  Men  2  Dana  v.  Fiedler,  12  N.  Y.  40;  Nor- 

of  real  knowledge  can  always  gain  a  man  v.  Wells,  17  Wend.  162. 

respectable  hearing   on    their   own  ^  Norman  v.  Wells,  17  Wend.  186. 
merits.    The  fact  that  in  ail  impor- 
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tion  to  that  there  has  been  no  experience  on  which  a  satis- 
factory opinion  can  be  based.'  For  the  same  reason  the 
opinions  of  witnesses  are  regarded  as  mere  conjectures  in 
respect  to  the  detriment  to  a  turnpike  from  a  near  railroad 
bj^  reason  of  its  trains  frightening  horses  traveling  upon  such 
turnpike;^  so  as  to  the  effect  of  building  a  railroad  on  the 
good  will  of  a  mill ; '  or  the  effect  in  depreciating  the  value 
of  a  stock  of  goods  by  impairing  their  reputation  from  the 
seizure  and  detention  of  them  on  an  attachment.^    To  ascer- 

*  Boston,  etc.  R  Ca  v.  Old  Colony,  goods  lower  on  account  of  their  hav- 
eta  Ca,  8  Allen,  142.  See  Perrine  v.  ing  been  seized  by  the  sheriff.  Tliat 
Hotchkiss,  58  Barb.  T7.  it  depended  to  some  extent  on  the 

3  Troy,  etc.  R.  Ca  ▼.  Northern  length  of  time  the  sheriff  held  them, 
Turnpike  Ca,  16  Barb.  100.  and  the  extent  that  it  was  known  in 

*  Canandaigua,  eta  R.  Ca  v.  Payne,  the  community,  and  the  amount  of 
16  Barb.  27a  competition  which   existed   at    the 

In  a  petition  for  the  assessment  of  time  in  that  business  at  that  place, 
damages  caused*by  the  location  of  a  and  the  extent  of  the  interruption 
railroad  upon  a  wharf  used  for  the  of  the  business.  Mcllvaine,  J.,  said : 
wood  and  lumber  business  and  the  **  We  think  •  .  .  that  the  ad- 
land  connected  therewith,  one  who  mission  of  this  testimony  cannot  be 
has  been  engaged  in  the  lumber  busi-  justified.  .  .  •  The  testimony 
ness  for  several  years,  on  a  wharf  in  given  cannot  be  regarded  as  an 
the  vicinity,  and  has  been  for  several  opinion  as  to  the  market  value  of 
years  connected  with  railroads,  but  the  goods  discharged  from  the  at- 
who  has  no  particular  means  of  tachment  No  r^erence  was  had  to 
knowledge  as  to  the  effect  of  con-  knowledge  of  the  goods,  or  prices 
structing  railroads  over  wharves  realized  on  sales,  or  prices  demanded 
similar  to  that  in  question,  is  not  or  offered  in  the  market  The  opin- 
thereby  qualified  to  give  an  opinion  ion  was  not  based  upon  a  knowledge 
as  an  expert  as  to  the  effect  of  the  of  any  fact,  nor  upon  the  assump- 
location  or  the  value  of  that  wharf  tion  of  any  fact,  which  fairly  and 
for  the  business  there  conducted,  reasonably  indicates  the  amount  of 
Boston,  eta  R.  Ca  v.  Old  Colony,  eta  loss  or  damage  resulting  from  the 
R  Co.,  8  Allen,  142.  causes  named,  unless  it  be  the  very 

4  Alexander  v.  Jacoby,  28  Ohio  St  limited  experience  of  the  witness  in 
858.  In  this  case  a  witness  testified  relation  to  matters  of  that  sort  But 
that  there  would,  by  the  mere  act  of  experience  in  such  matters  is  not 
seizure  and  levy  of  attachment  be  a  within  the  exception  in  favor  of  the 
stigma  or  discredit  cast  on  them  opinion  of  experts.  There  is  no  skill 
which  would  diminish  their  market  or  peculiar  knowledge  to  be  acquired 
value  in  the  hands  of  the  owners,  to  by  persons  engaged  in  that  particu- 
whom  they  were  returned,  from  live  lar  line  of  trade,  or  any  other  trade, 
to  fifteen  per  cent  He  added  that  whereby  a  bettei*  opinion  may  be 
it  arises  from  the  fact  that  the  com-  given  in  relation  to  the  effect  of  the 
munity   would   expect   to  buy  the  causes  referred  ta    Customers  would 
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[794]  tain  the  value  of  a  growing  crop  damaged  by  an  over- 
flow of  water,  it  is  competent  to  ask  a  witness  conversant  with 
the  growth  of  such  crops  how  much,  in  his  opinion,  a  given 
field  would  produce  per  acre.^  An  expert  witness'  opinion  is 
admissible  in  an  action  for  breach  of  a  covenant  against  in- 
cumbrances to  prove  the  difference  in  value  occaBioned  by  a 
right  of  way.'  In  an  action  for  a  personar  mjnry,  a  physidan 
who  attended  the  plaintiff  after  he  had  been  in  the  care  of  an- 
other physician  for  two  weeks  may  be  asked  and  testify  what, 
so  far  as  he  can  judge,  had  been  the  first  physician's  treatment, 
and  in  what  respects  it  differed  from  his  own ;  what  effect,  so 
far  as  he  could  judge,  it  had  upon  the  plaintiff;  and  whether 
or  not  he  saw  any  evidence  that  the  plaintiff  had  been  injured 
by  such  treatment.'  If  the  apprehended  consequences  of  a 
personal  injury  are  such  as  in  the  ordinary  course  of  nature  are 
reasonably  certain  to  ensue,  experts  may  testify  concerning 
them ;  but  not  if  such  consequences  are  contingent,  speculative 
and  merely  possible.*  A  competent  witness  may  give  his 
opinion  of  the  amount  of  work  a  mill  would  do  in  a  given  time 
to  assist  a  jury  in  determining  the  amount  of  damage  a  party 
sustained  by  the  failure  of  a  mill-wright  to  complete  its  con- 
struction within  the  agreed  time.^  A  competent  practical 
machinist  may  testify  whether  a  machine  is  so  made  as  to  suc- 
cessfully do  th^work  it  was  designed  for;^  but  opinions  as  to 
the  profits  which  might  have  been  realized  from  the  use  of  a 
machine  if  plaintiff's  possession  of  it  had  not  been  disturbed 
are  not  admissible.^ 

be  quite  as  capable  as  tradesmen  to  827 ;  Lommeland  ▼.  St  Paul,  etc.  Ry. 

form  an  opinion  in  relation  thereta  Co.,  85  Minn.  412. 

Indeed,  the  only  end  accomplished  ^Wetherbee  v.  Bennett^  2  Allen; 

by  the  admission  of  such  testimony  428. 

is  the  substitution  of  witnesses  for  s  Barber  v.  Merriam,  11  Allen,  822. 

jurors,  and  theories  for  facts."  <  Strohm  v.  New  York,  etc.  R  Ck).« 

In  Knapp  v.  Barnard,  78   Iowa,  96  N.  Y.  805 ;  Turner  v.  Newburgh, 

847,  it  is  held  that  a  dealer  in  goods  109  id.  801 ;  Griswold  v.  New  York, 

similar  to  those  attached  may  testify  etc.  R  Ca,  115  id.  61. 

as  an  expert  as  to  the  damage  done  *  Clifford  v.   Richardson,    18   Vt 

by  carrying  07er  to  another  season  620. 

goods  which  were  only  salable  at  ^^Greenleaf  v.  Stockton  H.  &  A 

certain  periods.  Works,  78  CaL  606.' 

1  Phillips  V.  Terry,  6  Abb.  (N.  a)  ?  Crabbe  v.  Koontz,  69  Md.  59. 
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§  444.  Opinions  as  to  amount  of  damages.  Ordinarily  a 
witness  is  not  allowed  to  give  his  opinion  of  the  amount  of 
damages  a  party  sastains  from  a  given  act  or  omission,  because 
when  he  does  so  he  includes  the  law  as  well  as  the  fact.  It  is 
the  duty  of  the  jury  to  assess  the  damages  according  to  the 
rule  of  law  which  it  is  the  province  of  the  court  to  lay  down 
for  their  guidance ;  and  witnesses  are  allowed  only  to  furnish 
the  data  from  which  the  amount  is  arrived  at.^  And  where 
the  injury  consists  of  distinct  elements  it  is  not  competent  to 
ask  a  witness  to  make  a  general  estimate,  but  he  should  [795] 
be  asked  to  estimate  the  specific  items  separately.'  But  where 
unliquidated  damages  result  from  an  injury  complicated  in  its 
circumstances  and  difficult  of  description,  a  witness  acquainted 
personally  with  all  the  facts  may  be  permitted  to  give  his 
opinion  of  the  total  or  aggregate  loss  or  value,  as  some  evi- 
dence of  the  fact.*  Thus,  experienced  gardeners  may  testify 
as  to  the  amount  of  damage  done  to  a  garden  and  nursery  by 
smoke,  heat  and  gas.^  The  amount  of  damage  resulting  from 
an  aggravated  trespass  has  been  held  to  be  a  proper  subject 
for  the  opinion  of  a  competent  witness.^    In  some  jurisdictions 

iVan  Deusen  v.  Young,  29  N.  Y.  Chandlery.  Bush,  84 id.  102;  Young 

9 ;  Morehouse  v.  Matthews.  2  id.  514 ;  v.  Curcton,  87  id.  727 ;  L.  R,  M.  B.  & 

Hargec  v.   Edmonds,  4  Barb.  266;  T.  By.  v.  Haynes,  47  Ark.  497;  Mon- 

Giles  V.  OToole,  id.  261;  Clark  v.  teiius  v.  Atherton,  6  Colo.  224;  Cen- 

Baird,  9   N.   Y.     188;    Rodgers   v.  tral  Rv.  Senn,78  6kL  705;  Stewart 

Fletcher,  18  AbK  299 ;  Doolittle  v.  v..  Lanier  House  Co.,  75  id.  582 ;  Hurt 

Eddy,  7  Barb.  74;  Atlantic,  etc.  R  v.  St  Louis,  etc  Ry.  Co.,  94  Ma  255; 

Ca   V.  Campbell,  4    Ohio   St  588;  White  v.  Stoner,  18  Ma  App.  540; 

Cleveland,  etc.  R  Ca  v.  Ball,  5  id.  Wakeman  v.  Wheeler  &  W.  Manuf. 

668;   Richardson   v.    Northrup,   66  Ca,  101  N.  Y.  205;  Reed  v.  McCon- 

Barbb  85 ;  Thompson  v.  Dickhart  id.  nel,  id.  270 ;  Houston,  etc.  R  Co.  v. 

604 ;  Green  v.  Plank,  48  N.  Y.  669 ;  Burke,  55  Texas,  828 ;  Bain  v.  Cush- 

Whitmore  v.  Bowman,  4  O.  Greene,  man,  60  Vt  848;  B.  &  M.  R  Ca  v. 

148 ;  Norman  v.  Wells,  17  Wend.  186 ;  Schuntz,  14  Neb.  421 ;  Same  v.  Beebe, 

Fish  T.  Dodfi:e,  4  Denio^  811 ;  Doff  v.  id.  46a 

Lyon,  1  R  D.  Smith,  586 ;  Evansville,  *  Dougherty  ▼.  Stewart^  48  Iowa, 

eta  R  Ca  V.  Fitzpatrick,  10  Ind.  120 ;  64a 

Armstrong  V.  Smith,  44  Barb.  120;  <  White  Deer  Creek  Imp.  Ca  ▼• 

Simons  v.  Monier,  29  id.  419;  Gilbert  Sassaman,  67  Pa.  St  4ia 

▼.  Cherry,  57  Ga.  128 ;  Montgomery,  <  Vandine  v.  Burpee^  18  Met  28a 

eta  R  Ca  V.  Varner,  19  Ala.  185;  «Razzo  v.  Vami,  81  CaL  289;  Chi- 

Stein  T.  Borden,  24  id.  180 ;  Decker  v.  cago,  eta  R  Ca  f.  Schaffer,  26  HL 

Myen,  81  How.  Pr.  872 ;  Bass  Fur-  App.  28a 
naoe  Ca  v.  Glaascock,  82  Ala  452 ; 
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witnesses  are  not  permitted  to  give  opinions  as  to  the  amount 
of  damage  sustained  by  taking  land  under  condemnation 
proceedings;  they  are  restricted  to  giving  estimates  of  its 
value  before  and  after  it  was  taken  or  injured.*  In  others  such 
opinions  are  received.*  Expert  evidence  is  not  competent  to 
show  the  damages  resulting  to  a  horse  from  its  having  run 
away,  no  wound  or  physical  injury  following.' 

§  445.  Proof  of  value.  Proof  of  value  is  important  in  the 
great  majority  of  cases.  If  the  value  in  question  is  general, 
and  there  is  a  market  value,  the  latter  governs.*  The  proof 
of  it  is  not  altogether  by  opinions;  it  is  capable  of  proof  as  a 
fact  in  many  cases.  Many  staple  commodities  and  articles  of 
merchandise  are  very  definitely  classified,  and  a  multitude  of 
transactions  fix  a  standard  of  values  every  day,  which  are  the 
prices  paid  and  received  for  them.  When  the  value  of  such 
property  is  in  question  a  witness  must  exercise  judgment  and 
give  his  opinion  as  to  the  class  to  which  the  property  belongs ; 
but  the  current  or  market  price  of  that  class  at  a  given  time 
and  place  is  matter  of  fact.  A  witness  who  can  by  his  special 
knowledge  classify  the  property,  and  who  is  also  acquainted 
with  the  current  market  price,  may  be  asked  in  a  single  ques- 
tion what  in  his  opinion  is  its  market  value;  or  he  may  tes- 
tify alone  to  the  market  value,  or  alone  to  its  quality,  and 
[796]  how  it  should  be  classified.^    In  such  cases  the  market 

1  Alabama,  etc  R.  CJa  v.  Biirkett^  Ca  v.  Foreman.  24  W.  Va  662 ; 
42  Ala.  83 ;  Brunswick,  etc.  R  Co.  v.  Snyder  v.  Western  Union  R  Ca,  2S 
McLaren,  47  Ga.  646 ;  Hagaman  v.  Wis.  60 ;  White  Deer  Creek  Imp.  Ca 
Moore,  84  IncL  406 ;  Harrison  v.  Iowa,  v.  Sas<«aman,  67  Pa.  St  415 ;  Roch- 
etc.  R  Co.,  86  Iowa,  823 ;  Ottawa,  etc.  ester  &  a  R  Ca  v.  Budlong,  6  How. 
R  Ca  V.  Adolph,  41  Kan.  600;  Pr.  467;&  C,  10  id.289;  Hine  v.New 
Grand  Rapids  v.  Grand  Rapids  &  L  York  £.  R  Co.,  36  Hun,  29a 
R  Co.,  58  Mich.  641 ;  Atlantic,  etc.  R  >  Van  Wagoner  v.  New  York  C 
Co.  V.  Campbell,  4  Ohio  St  583;  Co.,  36  Hun,  552.  Compare  Don- 
Brown  V.  Providence,  etc.  R  Co.,  12  nelly  v.  Fitch,  136  Mass.  558. 
R  I.  238.  <  Dana  v.  Fiedler,  12  N.  Y.    40 ; 

'Tucker  V.  Massachusetts  0.  R,118  Graham  v.  Maitland,  6  Abh.  (N.  S.) 

Mass.  546 ;  Keithsburg  &  E.  R  Ca  v.  827 ;  Berry  v.  Dwinel,  44  Ma  255 ; 

Henry,  79  111.  290 ;  Spear  v.  Drainage  MuUer  v.  Eno,  14  N.  Y.  597 ;  McCarty 

Com'rs,  113  id.  632;  Portland  &  R  v.  Quimby,   12  Kan.  494;  Smith  ▼. 

R  Co.  V.  Deering,  78  Me.  61 ;  Sher-  Griffith,  8  Hill,  883 ;  Pfeil  v.  Kemper, 

man  v.  St  Paul,  etc.  Ry.  Co.,  80  Minn.  8  Wis.  815 ;  Stevens  v.  Springer,  23 

227 ;  Telephone  Tele.  Ca  v.  Forke,  2  Ma  App.  875. 

Tex.  App.  Civil  Ca&  818;  Railroad  *  Washington  Ice  Ca  v.  Webster, 
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price  is  so  precise  that  witnesses  may  be  allowed  to  give  their 
opinion  of  the  value  of  an  article  described,  though  not  seen. 
And  so  in  any  case  when  the  subject  to  be  valued  can  be 
stated  hypothetically.^  A  witness  may  testify  to  market 
prices  from  hearsay,  for  in  the  nature  of  things  a  knowledge 
of  them  must  be  so  gained.^ 

Where  the  question  is,  what  was  the  value  at  a  particular 
place,  and  there  was  no  market  value  there,  proof  may  be 
given  of  such  value  at  other  places,  with  the  cost  of  transpor- 
tation, or  other  facts  which  will  enable  the  jury  to  deduce  the 
value  at  the  place  in  question.'  Evidence  of  the  value  at  other 
places  than  that  in  question  is  inadmissible  where  the  evi- 
dence is  clear  that  there  is  a  value  at  that  place.^  But  to  ex- 
clude evidence  of  the  price  elsewhere,  it  should  appear  that 
like  property  had  been  bought  and  sold  at  the  place  in  ques- 
tion in  the  way  of  trade  in  suflBcient  quantity  or  often  enough 
to  show  a  market  value.*  To  some  extent  the  proof  of  values  at 
other  places  is  within  the  discretion  of  the  court,'  though  the 

68  Ma  449 ;  Whitbeck  v.  New  York  201 ;  YouDg  v.  Lloyd,  65  Pa.  St  199 ; 

C.  R.   Ca,  86  Barb.  644 ;  Miller  v.  Eaton  v.  Melius,  7  Gray,  566 ;  Rice  t. 

Smith,  113    Mass.  470;  Beecher   v.  Manley,    66    N.  Y.  82;  W^emple  v. 

Denniston,  18  Gray,  354;  McCollum  Stewart,  22  Barb.  154;  Sellar  v.  Clel- 

T.  Seward,  62  N.  Y.  816;  Mercer  v.  land,  2  Ck)la  582;  Gregory  v.  Mc- 

Voee,  67  N.  Y.  56 ;  Browne  v.  Moore,  Dowel,  8  Wend.  485 ;  Dubois  v.  Glaub, 

82  Mich.  254;  Shepherd  v.  WiUis,  19  52  Pa.  St  288;  Williamson  v.  Dillon, 

Ohio,  142 ;  Todd  v.  Warner,  48  How.  1  Har.  &  G.  444 ;  Cleveland,  eta  R. 

Pr.  284  Ck).  v.  Perkins,  17  Mich.  296 ;  Mar- 

>  Id. ;  Whiton  v.  Snyder,  88  N.  Y.  shall  v.  New  York  O.  R  Co..  45  Barb. 

299.  See  Toledo,  eta  R  Ca  v.  Smith,  502 ;  Savercool  v.  Farwell,  17  Mich. 

25  Ind.  28a  308 ;  DiefendorflP  v.  Gage,  7  Barb.  18 ; 

» Whitney  v.  Thacher,  117  Mass.  Kansas  Stock  Yard  Ca  ▼.  Couch,  12 
628 ;  Whelan  v.  Lynch,  60  N.  Y.  469 ;  Kan.  612 ;  Grand  Tower  Ca  v.  Phil- 
Lush  V.  Druse,  4  Wend.  818;  Stone  lips,  28  Wall.  471;  Coxe  v.  England, 
V.  Covell,  29  Mich.  859 ;  Cliquot's  65  Pa.  St  212 ;  Toledd,  etc.  R.  Ca  v. 
Champagne,  8  WaR  114;  Sisson  v.  Kickler,  11  IlL  157;  Hill  v.  Canfield, 
Cleveland,  eta  R  Ca,  14  Mich.  489 ;  56  Pa.  St  454. 

Cleveland,  eta  R.  Ca  v.  Perkins,  17  <  Gregory  v.  McDowel,  8    Wend. 

Mich.  296;  Savercool  v.  Farwell,  id.  485;  Wemple  v.  Stewart,  22  Barb. 

808: 1  Wharton  Ev.,§ 449; Thatcher  154;  McCarty  v.  Quimby,  12   Kan. 

V.  Kancher,  2  Cola  69a  494 ;  Durst  v.  Burton,  47  N.  Y.  167. 

'  Harris  v.  Panama  R  Co.,  58  N.  »  Harris  v.  Panama  R  Ca,  58  N. 

Y.  660 ;  Washington  Ice  Ca  v.  Web-  Y.  660. 

ster,  68  Ma  449 ;  Berry  v.  Dwinel,  44  «  Durst  v.  Burton,  auprcL    This  was 

Me.  255 ;  Hanson  v.  Lawson,  19  Kan.  an  action  for  fraud  in  the  sale  of 
Vol*  I— 59 
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[797]  value  is  to  be  fixed  at  a  particular  time ;  yet,  where  the 
damages  depend  upon  the  market  value  of  merchandise,  such, 
for  instance,  as  cotton,  the  law  contemplates  the  range  of  the 
entire  market,  and  the  average  of  prices  thus  found  running 
through  a  reasonable  period  of  time,'  so  that  sudden,  unnat- 
ural and  spasmodic  values,  not  indicating  the  real  state  of  the 
market,  may  not  prevail.'    Where  the  price  or  value  at  the 

cheese,  which,  by  the  terms  of  the  the  circumstaDces,  if  they  existed, 
contract,  was  purchased  to  be  for-  which,  presumptively  at  least,  would 
warded  to  and  sold  in  New  York,  repel  the  idea  of  any  claim  for  rec- 
After  the  plaintiffs  had  proven  its  lamation."  Lowell  v.  County  Com'rs, 
value  in  New  York  the  defendants  146  Mass.  408;  Raridan  v.  Central 
offered  to  prove  that  cheese  was  Iowa  Ry.  Ca,  69  Iowa,  527. 
shipped  and  sold  by  plaintiffs  in  the  ^  Graham  v.  Maitland,  6  Abb.  (N.  S.) 
London  market  at  a  certain  price,  827 ;  Smith  v.  Griffith,  8  Hill,  838. 
and  that  the  cheese  market  in  New  *  Durst  ▼.  Burton,  47  N.  Y.  167; 
York  was  regulated  and  controlled  Kansas  Stock  Yard  Ca  v.  Couch,  12 
mainly  by  the  prices  in  London  and  Kan.  612;  Cronouse  v.  Fitch,  14  Abb. 
Liverpool.  The  trial  court  having  846.  See  Wilson  v.  Holden,  16  Abb. 
excluded  this  evidence,  the  decision  188.  In  Trout  v.  Kennedy,  47  Pa.  St 
was  affirmed.  Church,  CL  J.,  said :  887,  the  court  held  it  not  erroneous 
"  Where  the  evidence  is  clear  and  to  instruct  the  jury  that  '"  it  is  not 
explicit  that  there  is  a  market  at  the  allowable  for  one  to  trespass  upon 
place  of  delivery,  the  value  at  other  the  rights  of  another,  and  in  his  de- 
places  is  not  strictly  competent  8  fense  allege  that  there  was  no  market 
Wend.  485.  Nor  was  it  material  for  the  property  taken  or  destroyed, 
whether  the  plaintiff  actually  real-  or  that  it  was  of  less  value  on  this 
ized  more  or  less,  because  the  result  account  than  it  had  been  before  or 
of  his  final  disposition  of  it  might  be  was  subsequently.'  The  language 
produced  by  contingencies  entirely  must  be  taken  with  the  context  So 
foreign  to  the  principle  upon  which  far  as  any  rule  for  the  measurement 
the  rule  rests.  The  only  possible  of  damages  was  stated,  it  was  that 
relevancy  of  the  proposed  proof  was  the  plaintiff  was  entitled  to  the  just 
its  legitimate  bearing  upon  the  value  and  full  value  of  the  proper^.  If, 
of  the  cheese  in  New  York  on  the  at  the  time  of  the  trespass,  the  mar- 
11th  day  of  August ;  and  a  majority  ket  was  depressed,  the  jury  were  told 
of  the  court  think  it  was  properly  that  too  much  importance  was  not  to 
rejected  for  the  reasons :  First,  that  be  given  to  that  fact  The  owner 
there  was  explicit  proof  of  the  value  might  have  intended  to  k^ep  the 
of  the  cheese  in  New  York.  Second,  property  for  a  better  market,  or  have 
the  evidence  offered  tended  not  to  designed  it  for  his  own  usa  And  a 
prove  the  value  at  that  time,  but  trespasser  is  to  have  meted  out  to 
a  considerable  period  afterward&  him  in  damages  an  assessment  com- 
Third,  the  offer  should  have  nega-  mensurate  with  the  injury  he  has 
tived  any  material  change  in  the  dona  If,  at  any  particular  time, 
price  up  to  the  time  of  the  sale  in  there  be  no  market  demand  for  an 
London,  and  should  have  embraced  article,  it  is  not»  of  course^  on  that 
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time  in  question  cannot  be  directly  proved  it  may  be  inferred 
from  circumstances;  and  among  those  which  may  be  [798] 
proved  are  sales  at  other  times  near  that  date,  especially  if 
the  property  is  such  as  bears  a  stable,  rather  than  a  fluctuat- 
ing, price.^  Where  the  property  to  be  valued  cannot  be  defi- 
nitely graded,  and,  therefore,  is  not  susceptible  of  valuation 
by  a  precise  market  standard,  but  being  property  which  is  fre- 
quently bought  and  sold,  has,  in  some  sort,  a  market  value, 
there  is  more  scope  for  testimony  which  is  matter  of  opinion 
in  the  proof  of  value. 

§  446.  Talue  may  be  proved  by  opinions.  Except  in  New 
Hampshire  ^  it  is  competent  to  prove  the  value  of  property  by 
the  opinions  of  witnesses  who  have  the  requisite  knowledge. 
A  witness  who  swears  to  a  knowledge  of  horses  from  having 
kept  and  dealt  in  them  for  a  number  of  years,  and  that  he  is 
acquainted  with  the  horse  in  question,  is  competent  to  give  an 
opinion  of  its  value.'  So  one  acquainted  with  real  estate,  the 
worth  of  which  is  in  dispute,  may  give  his  opinion  of  its  value.* 
Any  person  knowing  the  property  and  its  value  may  testify 
on  that  question.  The  witness  is  not  required  to  be,  or  to 
have  been,  engaged  in  buying  and  selling  such  property.* 
Every  one  is  supposed  to  have  some  idea  of  the  value  of  such 
property  as  is  in  general  use ;  as  it  was  said  in  one  case,  it  is 
not  necessary  to  have  been  a  butcher  or  drover  to  prove  the 

account,  of  no  valua    What  a  thing  v.  Kirk,  11  id.  897;  Hoitt  v.  Moul- 
>viU  bring  in  the  market  at  a  given  ton,  21  id.  586. 
time  is,  perhaps,  the  measure  of  its  '  McDonald  t.  Christie,  42  Barb.  86 ; 
value  then,  but  it  is  not  the  only  HaskeU  v.  Mitchell,  58  Me.  468 ;  Van- 
one."  dine  v.  Burpee,  18  Met  28a 

1  Denton  v.  Smith,  61  Mich.  481;  *Shaw  v.  Charlestown,  2  Gray, 
White  V.  Concord  R  Co.,  80  N.  H.  107 ;  Clark  v.  Baird,  9  N.  Y.  188 ; 
188;  Benham  v.  Dunbar,  108  Mass.  Whitman  v.  Boston,  etc.  R  Ca,  7 
865 ;  AbeU  v.  Munson,  18  Mich.  806 ;  Allen,  818 ;  Kellogg  v.  Krauser,  14  a 
ICoberts  V.Dunn,  71  111.  46;  Columbia  &  R  187;  Snow  v.  Boston,  eta  R 
Bridge  Ca  v.  Geisse,  88  N.  J.  L.  89;  Co.,  65  Ma  280;  Ohio,  eta  R  Ca  v. 
French  v.  Piper,  48  N.  H.  489 :  Wat-  Taylor,  27  HL  207 ;  La  Fayette,  eta 
erson  v.  Seat,  10  Fla.  826 ;  Campbell  R  Ca  v.  Winslow,  66  BL  219 ;  Kan- 
V.  United  States,  8  Ct  of  Cla  240;  kakee  &  a  R  Ca  v.  Horan,  181  Bl. 
Cohen  v.  Piatt,  69  N.  Y.  84a  288. 

2  Rochester  v.  Chester,  8  N.  H.  849 ;  ^  Lafayette  v.  Nagle,  118  Ind.  425 ; 
Peterborough  v.  Jeffrey,  6  id.  462;  White  v.  Hermann,  51  BL  248; 
Whipple  V.  Walpole,  10  id.  180 ;  Beard  Browne  v.  Moore,  82  Mich,  254. 


932  PLBADING   AND   PBOOEDUBE.  [§  446. 

value  of  a  cow.*  An  operator  in  coal  mines  who  knows  the 
thickness  of  a  vein  of  coal,  its  convenience  to  transportation 
facilities  and  market,  may  approximately  estimate  the  valae 
of  a  lease  of  the  land  for  mining  purposes.*  To  a  large  extent 
value  in  a  business  sense  consists  of  the  opinions  of  persons 
familiar  with  the  market,,  and  these  are  based  upon  what  is 
said  and  reported  by  others.  Hence  if  a  person  shows  that  his 
business  is  such  that,  by  commercial  reports  or  like  means,  he 
is  familiar  with  the  current  market  prices,  he  is  competent  to 
testify  on  the  subject  although  he  may  not  have  actual  per- 
sonal knowledge  of  any  particular  sales.' 

In  an  action  to  recover  compensation  for  services,*witnesses 
acquainted  with  their  value  in  the  vicinity  in  which  they  were 
rendered  may  give  their  opinion  thereof.*  The  value  of  services 
[799]  requiring  the  exercise  of  professional  or  artistic  skill  may 
be  proved  by  common  usage ;  that  is,  what  is  the  nsual  or  cus- 
tomary rate  of  compensation.*  Attorneys  and  solicitors  are 
entitled  to  have  allowed  them  for  their  professional  services 
what  they  reasonably  deserve,  having  due  reference  to  the 
nature  of  the  service,  and  their  standing  in  the  profession  for 
learning,  skill  and  proficiency ;  and  for  the  purpose  of  aiding 
the  jury  in  determining  the  matter  it  is  proper  to  receive  evi- 
dence as  to  the  price  usually  charged  and  received  for  similar 

1  Ohio,  etc.  R.  Ck).  V.  Irvin,  37  III  Allen,  101 ;    Cornell   v.    Dean,    105 

178 ;  Brill  v.  Flagler,  28  V^Tend.  8M ;  Mafi&  485 ;    Lawton    v.  Chase,    108 

Pennsylvania,  eta  B.  Ca  v.  Bunnell,  Mass.  28a    But  see  Westlake  v.  St 

81  Pa.  St  414  Lawrence  In&  Ca,  14  Barb.  206. 

'^Chambers  v.  Brown,  69  Iowa,  218.  It  is  held  in  Fairlej  v.  Smith,  87 

*  Hozsie  V.  Empire  Lumber  Ca,  41  N.  C  867,  that  a  witness  cannot  be 

Minn.  5481  permitted  to  testify  to  knowledge  of 

It  is  held  in  Massachusetts  that  the  market  value  of  a  commodity  in 
whenever  the  value  of  any  particu-  a  distant  city  if  his  information  is 
lar  kind  of  property,  which  may  not  solely  derived  from  reading  the  mar- 
be  presumed  to  be  within  the  actual  ket  reports  in  a  paper  published  at  a 
knowledge  of  all  juries,  is  in  issue,  point  remote  from  such  city, 
the  testimony  of  witnesses  ac-  ^  Lewis  v.  Triekey,  20  Barb.  887 ; 
quainted  with  the  value  of  similar  Hough  v.  Cook,  69  IlL  581 ;  Parker  v. 
property  is  admissible,  although  they  Parker,  88  Ala.  459 ;  Kendall  v.  May, 
have  never  seen  the  very  property  in  10  Allen,  59. 

question.    Miller  v.  Smith,  112  Mass.  »Pfeil  v.  Kemper,  8  Wi&  815;  lib- 

475 ;  Beecher  v.  Denniston,  18  Gray,  betts  v.  Haskins,  16  Ma  288 ;  Elfelt  v. 

854 ;  Fitchburg  R.  Ca  v.  Freeman,  Smith,  1  Minn.  125. 
12  Gray,  401;    Brady  v.   Brady,  8 
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services  by  other  persons  of  the  same  profession,  practicing  in 
the  same  court,^  and  the  opinions  of  those  in  the  same  profes- 
sion as  to  their  value.*  A  witness  who  is  an  attornev,  and  who 
knows  the  service  performed  by  another,  is  competent  to  testify 
as  to  its  value.  It  is  proper,  in  such  a  case,  to  take  into  con- 
sideration the  amount  in  controversy,  the  legal  questions  in- 
volved, and  the  general  importance  of  the  case.  But  what  one 
attorney  receives  is  no  criterion  of  the  value  of  the  services  of 
another  attorney  in  the  same  case  in  the  absence  of  any  show- 
ing that  the  services  were  similar,  the  skill  equal,  and  the  time 
spent  the  same.' 

§  447.  By  actual  sales.  Evidence  of  actual  sales  of  other 
similar  property  to  that  in  question  may  be  shown.*  It  is 
competent  to  prove  the  value  of  other  like  property  by  which 
the  property  in  question  may  be  compared.*  It  was  held  in 
an  Illinois  case,*  in  an  action  to  recover  damages  for  the  breach 
of  a  contract  to  convey  land,  that  the  plaintiff  in  order  to  show 
the  value  of  the  premises  in  controversy  might  prove,  not  only 
the  worth  of  other  adjacent  property  at  or  near  the  date  of 
such  contract,  but  even  the  value  of  land  of  a  different  quality 
lying  in  the  immediate  vicinity,  leaving  it  to  the  jury  to  [800] 
determine  the  difference  in  value.'' 

The  market  value  of  a  commercial  commodity  may  be  de- 

1  Stanton  v.  Embrey,  98  TJ  a  .548 ;    jeet    Head  v.  Hargrave,  105  U.  a 
Vilas  V.  Downer,  21  Vt  419.  45. 

When  a  lawyer  is  employed  pro-  *  Ottawa  University  ▼.  Parkinson, 

fessionaUy  to  take  entire  charge  of  14  Elan.  159 ;  Same  v.  Welsh,  14  Kaa. 

matters  involving  at  the  same  time  164. 

professional  and  non-professional  ^  Paine  v.  Boston,  4  AUen,  168 ;  Gil- 
services,  it  is  not  possible  to  draw  a  pin  v.  Ck)nsequ&,  8  Wash.  C.  G.  184; 
line  and  say  that  his  whole  employ-  Truitt  v.  Baird,  13  Kan.  420. 
ment  is  not  professional  Kelly  v.  *  Blanchard  v.  New  Jersey  a  K 
Richardson,  69  Mich.  480.  See  Turn-  Co.,  59  N.  Y.  292;  Simmons  v.  Car- 
bull  V.  Richardson,  id.  400.  vill,  68  Ma  4ia    But  see  Ck>uge  v. 

2  Thompson  v.  Boyle,  85  Pa.  St  477 ;  Roberta,  58  N.  Y.  619. 
Williams  v.  Brown,  28  Ohio  St  547 ;  •  White  v.  Hermann,  51  BL  24a 
Covey  V.  Campbell  52  Ind.  157 ;  La-  ^  It  is  not  competent  for  a  defend- 
moure  v.  Carol,  4  Denio,  870 ;  Hart  v.  ant  in  condemnation  proceedings  to 
Vidal,  6  Cal.  56.  show  what  other  persons  have  been 

Opinions  as  to  the  value  of  an  at-  allowed  for  their  property  in  order  to 

tomey's  services  are  not  to  preclude  establish  the  value  of  his  by  compare 

the  jury  from  exercising  their  "own  ison,    Springfield  v.  Schmook,  68 Mo. 

knowledge  and  ideas "  on  the  sub-  894 
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termined  by  oflfera  to  sell,  made  by  dealers  in  the  ordinary 
course  of  business,  as  well  as  by  actual  sales ;  and  the  state- 
ments of  dealers  in  answer  to  inquiries  as  to  price  are  compe- 
tent evidence.*  An  offer  of  sale  made  by  the  owner  of  prop- 
erty, otherwise  than  by  way  of  compromise,  may  be  considered 
as  evidence  of  value.*  The  market  reports  of  such  newspapers 
as  are  relied  upon  by  the  commercial  world  may  be  given  in 
evidence.'  The  credit  to  be  given  to  them  depends  upon  ex- 
trinsic evidence;  and  in  New  York  they  are  not  admissible 
without  proof  as  to  the  sources  from  which  the  information 
they  purport  to  give  is  derived.* 

§  448.  By  elements  of  value.  In  an  action  by  the  as- 
signee against  the  assignor  of  a  claim  upon  the  United  States, 
assigned  to  the  plaintiff  in  payment  for  goods  sold  in  Cali- 
fornia just  before  its  annexation  to  the  United  States,  and 
which  the  plaintiff  had  been  prevented  by  the  defendant's 
acts  from  collecting,  evidence  of  the  first  cost  of  the  goods  in 
the  United  States,  the  expense  of  transporting  them  to  Cali- 
fornia, the  duties  there,  and  the  usual  and  proper  addition  for 
profits,  and  also  of  sales  of  like  articles  for  cash  during  three 
or  four  months  before  and  after  thq  sale,  and  that  the  plaintiff 
within  two  months  afterwards  repurchased  some  of  the  same 
goods  for  cash  at  advanced  rates,  was  held  admissible  in  con- 
nection with  other  evidence  of  the  market  value  of  the  goods 
at  that  time  and  place.*  In  this  case  Dewey,  J.,  said:  "We 
are  to  remember  that  these  sales  were  made  in  California  in 
1847,  when  the  state  of  things  was  very  different  from  that 
of  the  present  time,  and  when  the  market  value  of  merchan- 
dise could  not  be  settled  as  easily  and  satisfactorily  as  it  could 
be  in  New  York  and  Boston.  Under  the  circumstances  of 
this  case,  we  think  the  verdict  should  not  be  set  aside  on  ac- 
count of  the  admission  of  this  evidence.  It  might  have  some 
tendency  to  aid  in  settling  the  market  value  of  such  property 
at  that  distant  and  uncertain  market.  .  .  .  Such  evidence 
as  was  admitted,  in  the  present  casej  could  only  be  used  in  aid 

1  Harrison  v.  Glover,  72  N.  Y.  451 ;  14  Mich.  489 ;  Peter  v.  Thickstun,  51 

Stevens  v.  Springer,  23  Ma  App.  875.  id.  689 ;  Fairley  v.  Smith,  87  N.  C. 

3  Springfield  v.  Schmook,  68  Ma  867 ;  Henkle  v.  Smith,  21  111.  23a 
894  <  Whelan  v.  Lynch,  60  N.  Y.  469. 

*  Sisson  V.  Cleveland  &  T.  R.  Ca,       « Eaton  v.  Mellua»  7  Gray,  566. 


§  448.]  EYIDENOIL  935 

of  the  other  evidence  in  the  case,  or  resorted  to  from  peculiar 
circumstances,  as  in  a  case  where  no  market  value  could  be 
shown  directly.  It  might  be  of  very  little  weight,  but  we  do 
not  think  that  the  verdict  should  be  set  aside  for  its  admission." 
When  the  property  has  no  market  value,  proof  may  be  made 
of  such  facts  as  exist  tending  to  show  value  or  to  aid  the  jury 
in  estimating  it.  The  cost  of  manufacturing  a  raw  article  [801] 
for  and  transporting  it  to  market  may  properly  be  inquired 
into.^  When,  however,  it  appears  that  a  manufactured  article 
has  an  established  market  value,  evidence  as  to  the  cost  of  the 
material  and  of  the  manufacture  is  irrelevant  and  inadmissi- 
ble.* In  an  action  for  the  conversion  of  forty  of  the  San  Fran- 
oisco  W.  W.  Co.'s  bonds  of  $500  each,  claimed  by  plaintiff  to 
have  been  purchased  by  the  defendant  as  agent  for  him,  which 
bonds  did  not  express  in  what  kind  of  money  they  were  to  be 
paid,  and  which  were  purchased  by  defendant  with  his  own 
funds  at  more  than  their  face  in  currency,  it  appeared  that 
the  company  received  gold  for  its  water  dues ;  that  gold  con- 
tinued in  use  in  California  during  the  period  involved,  and 
that  payments  and  contracts  were  made  in  and  on  the  basis  of 
gold ;  that  bonds  of  this  issue  were  not  bought  and  sold  in  the 
market,  but  that  money  was  borrowed  upon  them  as  collateral 
at  par  in  gold.  Plaintiff  offered  to  show  that  they  were  paid 
in  gold;  this  evidence  was  rejected.  The  court  directed  a 
verdict  for  nominal  damages,  stating  in  substance  that  the 
legal  tender  acts  substantially  made  $100  in  greenbacks  worth 
$100  in  gold.  Held  error ;  that  said  acts  did  not  affect  the 
question  as  to  the  value  of  chattels  in  an  action  for  their  con- 
version ;  nor  did  thej^  forbid  the  recognition  of  the  difference 
between  gold  and  currency  in  fixing  the  damages  in  such  an 
action ;  the  evidence  was  sufl^cient  to  require  the  submission 
of  that  question  to  the  jury.*  Witnesses  qualified  by  knowl- 
edge may  testify  to  the  state  of  the  market  with  reference  to 
the  property  in  question,  the  large  or  small  supply,  the  price 
at  which  sales  were  made ;  and  these  are  all  proper  subjects 
for  the  consideration  of  the  jury.*  It  has  been  held  that  where 
there  have  been  no  actual  sales  of  an  article,  a  witness  may 

^  Brizsee  v.  Maybee,  31  Wend.  144 ;        s  Simpkins  v.  Low,  54  N.  Y.  179. 
Masterton  v.  Mayor,  7  Hill,  61.  *  Washington  Ice  Ckx  v.  Webster, 

2  Althoufle  ▼.  Alvord,  28  Wi&  577.    68  Me.  448. 
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[802]  give  his  opinion  of  its  value.'  So  if  there  is  no  near 
market.'  Where  a  span  of  horses  was  sold  with  a  warranty 
that  they  were  all  right  for  a  livery  team,  and  it  appeared 
that  one  was  with  foal,  evidence  was  offered  in  respect  to  its 
difference  in  value  on  that  account ;  and  the  court  held  that^ 
there  being  no  market  value,  a  witness  could  not  be  asked  to 
give  his  opinion  of  a  mare  in  that  condition  for  livery  purposes, 
and  her  value  if  not  in  that  condition,  and  then  give  his 
opinion  as  to  the  difference  in  value.' 

§  449.  Proof  of  the  value  of  dogs.  In  New  York  it  has 
been  held  that  in  an  action  to  recover  damages  for  killing  a 
dog  the  opinions  of  Avitnesses  as  to  its  value  are  not  admissible 
in  evidence.^  It  is  said  that  dogs  in  general  have  no  market 
value,  and  their  price  is  fanciful,  depending  on  the  tadte  of  tbe- 
owner ;  that  in  order  to  justify  opinions  as  to  their  value  they 
must  be  such  in  particular  as  have  a  market  value.'  But  in 
Illinois  it  was  held  in  trespass  for  killing  a  dog  that  it  could 
not  be  assumed  as  matter  of  law  that  dogs  have  no  commercial 
value ;  that  it  was  a  question  of  fact.  And  it  was  held  that  an 
instruction  was  wrong  that  the  jury  should  find  the  value  of 
the  dog  from  its  qualities,  rather  than  from  the  opinions  of  wit- 
nesses who  placed  their  estimate  on  the  loss  of  services  of  the 
dog  for  a  given  time ;  the  jury  have  a  right  to  consider  both 
in  fixing  its  value.'  In  determining  the  value  of  the  property 
in  question,  the  cost  or  contract  price  may  be  shown,  as  well 
as  what  it  sold  for  even  at  auction.'^ 


1  Slmpkins  v.  Low,  49  Barb.  882;  «Dunlap  v.  Snyder,  17  Barb.  66L 
Erd  V.  Chicago,  etc.  R.  Co.,  41  Wia  *  Brown  v.  Hoburger«  52  Barb.  15. 
65;  Whitfield  v.  Whitfield,  40  Miss.  See  BriU  v.  Flagler,  28  Wend.  854  ^ 
852 ;  Anson  v.  Dwight,  18  Iowa,  241 ;  Cantling  v.  Hannibal,  eta  R.  Ca,  54 
.Rogers  v.  Ackerman,  22  Barb.  184 ;  Mo.  885. 

Watson  V.  Bauer,  4  Abb.  (N.  S.)  278 ;  «  Spray  v.  Ammerman,  66  BL  809. 

Derby  v.  Gallup^  5  Minn.  119 ;  NeUis  Dogs  are  property  for  the  malicious- 

V.  McCam,  85  Barb.  115 ;  Robertson  destruction  or  injury  of  which  an 

V.  Knapp,  85  N.  Y.  91 ;  Lanning  v.  action  for  damages  will  lia  Johnson 

Chicago,  etc.  R  Co.,  68  Iowa,  502 ;  St  v.  McConnell,  80  Cal.  545 ;  State  v. 

Louis,  etc.  Ry.  Ca  v.  Chapman,  88  McDuffie,  84  N.  H.  52a 

Kan.  807.  'Luse  v.  Jones,  89  N.  J.  !«  707? 

2  Burger  v.  Northern  Pacific  R  Ca,  French  v.  Piper,  48  N.  H.  489 ;  Rob- 
22  Minn.  848.  erts  v.  Dunn,  71 BL  46 ;  Ford  v.  Smith, 

3  Whitney  v.  Taylor,  54  Barb.  586.  27  Wia  261. 
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§  450.  Witnesses  may  be  asked  grounds  of  opinions.    A 

witness  who  has  given  his  opinion  of  value,  or  upon  any  other 
matter  of  common  experience  and  observation,  may  be  asked 
in  his  examination  in  chief  to  state  the  grounds  of  his  opinion.^ 
If  the  party  calling  a  witness  to  testify  as  to  the  damages  does 
not  ask  for  the  grounds  or  reasons  of  his  opinion,  and  the 
cross-examination  does  not  cover  that  ground,  the  appellate 
court  will  not  heed  an  objection  on  that  account.* 

§  451.  Physical  examination  of  plaintiff.  A  majority  of 
the  courts  which  have  passed  upon  the  question  hold  that  in 
a  suit  to  recover  for  personal  injuries  the  trial  court  may  ex- 
ercise its  discretion  by  making  an  order  requiring  the  plaintiff 
to  submit  to  a  physical  examination  by  surgeons  or  physicians 
for  the  purpose  of  enabling  them  to  testify  concerning  the 
nature  and  extent  of  the  injuries  sustained.'  In  Arkansas  the 
defendant  has  a  right  to  such  examination  if  the  expert  evi- 
dence is  not  abundant,  in  which  case  the  exercise  of  the  court's 
discretion  will  not  be  reviewed.*  In  Texas,  if  the  right  exists, 
the  courts  will  not  enforce  it  unless  it  is  shown  to  be  essential 
to  the  accomplishment  of  justice  between  the  parties.*  In 
Nebraska  if  the  application  is  made  during  the  trial  and  it  is 
sought  to  have  the  examination  made  by  experts  called  by  the 
defendant  alone,  and  not  by  those  which  may  be  mutually 
agreed  upon  or  selected  by  the  court,  it  may  be  denied.**    The 

1  Dickioson  v.  Fitchburg,  18  Gray,  >  Razzo  v.  Varni,  81  CaL  289. 

546;  Hatton  v.  Board  of  Coin'rs,  55  *  Atchison,  eta  R  Ca  v.  Thul,  29 

Ind.  194 ;  Tate  v.  Missouri,  eta  R  Ca,  Ean.  466 ;  Schroeder  v.  Chicago,  eta 

64  Ma  149 ;  Carpenter  ▼.  Bobinson,  1  R  Ca,  47  Iowa,  875  (the  original  and 

Holmes,  67 ;  Jones  v.  Merrimack  R  leading  case) ;  White  v.  Milwaukee 

11  Ca,  81  N.  H.  881 ;  Clark  v.  State,  City  By.  Ca,  61  Wis.  586 ;  Miami  & 

12  Ohio,  488 ;  Mahoney  v.  Ashton,  4  M.  T.  Ca  v.  Baily,  87  Ohio  St  104 ; 
Har.  &  McH.  68 ;  Goodwyn  v.  Good-  Shepard  v.  Missouri  P.  Ry.  Ca,  85 
wyn,  20  Ga.  600 ;  Dickinson  v.  Barber,  Mo.  629,  qualifying  Lloyd  v.  Bailroad, 
9  Mass.  225;  Doe  v.  Beagan,  5  Blackf .  58  id.  629;  Alabama,  eta  R  Ca  v. 
217 ;  Wilson  v.  McClean,  1  Cr.  C.  C.  HiU,  90  Ala.  71 ;  S.  Q,  98  id.  515 ; 
465 ;  Bank  of  Columbia  v.  McKenny,  Owens  ▼.  Kansas  City,  eta  R  Ca,  95 
8  id.  861;  Gentry  v.  McMinnis,  8  Ma  169;  Stuart  v.  Havens,  17  Neb. 
Dana,  882 ;  Morse  v.  Crawford,  17  Vt  211 ;  Bichmond  &  D.  R  Ca  v.  Chil- 
499;  Crawford  V.Andrews,  6  Ga.  244;  dress,  82  Ga.  719.  See  Hatfield  v. 
Boyall  V.  McKenzie,  25  A1&  868 ;  Sher-  St  Paul  &  D.  R  Co.,  88  Minn.  18a 
man  v.  Blodgett,  28  Vt  149 ;  Biggins  «  Sibley  v.  Smith,  46  Ark.  275. 

V.  Brown,  12  Ga.  271 ;  Dunham's  Ap-       *  L  &  G.  N.  By.  v.  Underwood,  64 

peal,  27  Conn.  192 ;  Choice  v.  State,    Texas,  46a 

81  Ga  424  ^  Sioux  City  &  P.  R  Ca  v.  Finlay- 
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Illinois  coart  denies  the  existence  of  the  power  to  order  such 
an  examination,^  and  so  does  the  Kew  York  coart  of  appeals,^ 
the  United  States  supreme  court '  and  the  supreme  court  of 
Indiana/  In  Ohio  the  plaintiff's  refusal  to  comply  with  such 
an  order  may  result  in  the  dismissal  of  his  action  or  the  court 
may  refuse  to  hear  his  evidence.* 

§  452.  Exhibition  of  ii^ured  parts.  In  order  to  show  the 
extent  of  their  disability  or  suffering  plaintiffs  in  suits  to  re- 
cover for  personal  injuries  may  exhibit  to  the  jury  their  wounds 
or  injured  limbs ;  *  but  this  will  not  be  permitted  if  a  disclosure 
of  the  private  part  of  the  body  is  necessary.  In  such  a  case 
examination  should  be  made  by  experts  and  testimony  given 
by  them  concerning  it.' 

§  453.  Expressions  of  sufferer.  The  natural  utterances 
and  expressions  made  by  an  injured  person  either  to  his  at- 
tending physicians  or  others  are  proper  matters  for  proof 
whenever  the  physical  or  mental  condition  of  such  person  is 
a  pertinent  subject  of  inquiry.® 

§  454.  Photographs.  Stereoscopic  views  and  photographs 
of  damaged  premises  and  injured  persons,  if  taken  soon  after 
the  injury  complained  of  occurred,  and  properly  verified  as  to 
their  correctness,  are  admissible  to  show  their  condition,"  and 
also  to  illustrate  a  defect  in  a  highway. *• 

8on,  16  Neb.  578;  Stuart  v.  Havens,  67  id.  146;    Osborne  v.  Detroit^  89 

17  id.  211.  Fed.  Rep^  86;  Jordan  v.  Bowen,  46 

1  Parker  t.  Enslow,  102  UL  272.  N.  Y.  Super.  Ct  855 ;  HiUer  v.  Sharon 

2  McQui^an  v.  Delaware,  etc.  R  Co.,  Springs,  28  Hun,  344 ;  Hatfield  v.  St 
129  N.  Y.  50.  Previous  to  the  decision  Paul  &  D.  R  Ca,  88  Minn.  ISa 

by  the  court  of  appeals  the  New  York  ^  Brown  ▼.  S winef ord,  44  Wia  282^ 

authorities  were  in  conflict ;  the  ex-  ^  Western  U.  Tel  Ckx  v.  Henderson, 

istence  of  the  power  was  affirmed  in  89  Ala.  510 ;  Carthage  T.  Ca  v.  An- 

Walsh  ▼.  Sayre,  58  How.  Pr.  884  and  drews,  102  Ind.   138;   McKelgue  v. 

denied  in  Newman  v.  Third  Avenue  Janesville,  68  Wis.  50 ;  Bridge  v.  Osh- 

R  Ca,  50  N.  Y.  Super.  Ct  412,  and  in  kosh,  71  id.  868 ;  Bacon  ▼.  Charlton, 

Roberts  v.  Ogdensburgh  R  Ca,  29  7  Cush.  586;    Hatch  v.  Fuller,  181 

Hun,  155.  Mass.  574 ;  Insurance  Ca  ▼.  Mosley, 

»  Union  P.  Ry.  Ca  v.  Botsford,  141  8  Wall.  897,  405. 

U.  a  250.  *  German  Theological  School  v.  Du- 

^Pennsylvania  Ca  v.  Newmeyer,  buque,  64  Iowa,  786;  Cozzens  v.  Hig- 

129  Ind.  401.  gins,  1  Abb.  App^  Dec.  451 ;  Reddin 

s  Miami  &  M.  T.  Ca  v.  Baily,  87  v.  Gates,  52  Iowa,  2ia 

Ohio  St  104.  10  Blair  v.  Pelham,  118  Ma88L420; 

«Schroeder  v.  Chicago,  etc.  R  Ca,  Barker  v.  Perry,  67  Iowa,  146u 
47  Iowa,  875,  882;  Barker  v.  Perry, 
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§  455.  Life  and  annuity  tables.  Standard  life  and  annuity 
tables  are  admissible  in  evidence  to  show  the  expectancy  of 
life  where  there  is  a  permanent  injury  completely  destroying 
the  earning  power  of  the  party  injured,  and  to  prove  the  prob- 
able duration  of  life.  They  are  not  to  be  accepted  as  forming 
a  legal  basis  for  a  calculation,  but  as  evidence  to  be  consid- 
ered in  connection  with  all  the  other  evidence  upon  the  ques- 
tion.^ 

Section  6. 
verdict  and  judgment. 

§  456.  Deliberations  of  the  Jury.  So  far  as  the  [803] 
amount  of  the  verdict  depends  upon  opinion  the  jurors  are 
to  determine  it  upon  their  own  judgment.  They  should  pro- 
ceed upon  the  description  of  the  subject  as  they  find  it  from 
the  testimony,  and  avail  themselves  of  such  aid  as  is  afforded 
by  the  opinions  of  witnesses  allowed  to  be  given  them.  They 
are  not  obliged,  however,  to  yield  their  own  judgment,  and 
should  not  to  conform  their  verdict  to  such  opinions.  Their 
finding  may  be  more  or  less  in  amount  than  that  stated  by 
any  witness.* 

They  will  not  vitiate  their  verdict  by  taking  an  arithmetical 
average  of  their  several  estimates  as  an  experiment  to  ascer- 
tain their  present  judgments,  or  as  a  basis  of  their  further  con- 
sideration of  the  case.*  But  it  will  be  a  violation  of  their  duty 

1  Knapp  v.  Sioux  City  &  P.  R  Co.,  it  was  ruled  that  the  Carlisle  tables 

71  Iowa,  41,  overruling  Simonson  v.  were  not  to  be  relied  upon  in  esti- 

Chicago,   etc.    By.  Ca,   49   id.  87 ;  mating  the  value  of  an  estate  by  the 

Texas  M.  Ry.  Ca  v.  Douglass,  69  curtesy ;   each*  case  must  be  deter- 

Texas,    694;    Lincoln   v.  Smith,  28  mined   by   its   own   circumstancea 

Neb.  762 ;  Berg  v.  Chicago,  eta  R  They  are  only  admissible-  when  the 

Co.,  50  Wis.  427 ;  Mulcaims  v.  Janes-  age  of  the  person  whose  rights  are  in 

ville,  67  id.  24 ;  McKeigue  v.  Janes-  question  is  within  the  computation 

ville,  68  id.  50 ;  Vicksburg  &  M.  R  contained  in  them.     Rajnowski  v. 

Co.  V.  Putnam,  118  U.  a  545 ;  Sauter  Detroit,  etc.  R  Ca,  74  Mich.  20. 

V.  New  York  C.  R  Ca,  66  N.  Y.  50 ;  «  Western  &  A.  R  Co.  v.  Brown,  58 

Central  R  v.  Crosby,  74  Ga.  737;  Ga,  534;  Harvey  v.  Boewell,  65  id. 

Hunn  V.  Michigan  C.  R  Co.,  78  Mich.  550 ;  Brewer  v.  Tyringham,  12  Pick. 

513 ;  Cooper  v.  Lake  Shore,  etc.  Ry.  547. 

Co.,  66  id.  261.  >  Ponca  v.  Crawford,  23  Neb.  662 ; 

In  Shippen's  Appeal,  80  P&  St  391,  Parshall  v.  Minneapolis,  eta  Ry.  Ca, 
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[S04]  and  afford  cause  for  setting  aside  their  verdict  if  they 
agree  before  taking  such  average  to  adopt  it  as  their  verdict, 
and  determine  the  amount  accordingly,^  or  arrive  at  it  by  any 
game  or  process  of  chance.*  When  a  verdict  is  arrived  at  by 
such  means  there  is  not  a  concurrence  of  views  by  that  intel- 
ligent discussion  and  consideration  of  the  merits  of  the  case 
Avhich  the  law  enjoins.  Every  verdict  should  be  the  result  of 
reflection,  and  not  the  effect  of  chance  or  lot.  Jurors  being 
sworn  to  determine  according  to  evidence,  suitors  have  a  right 
to  expect  that  they  will  examine  and  decide  according  to  the 
best  of  their  ability  and  discernment* 

Whether  the  affidavits  of  jurors  may  be  read  to  show  that 
a  verdict  has  been  agreed  to  in  such  an  irregular  way  is  not  set- 
tled.   In  England  there  are  conflicting  decisions.*    In  this 

8S  Fed.  Bep.  649 ;  McMurdock  v.  Kim-  Porter,  7  Iowa,  482 ;  EUege  v.  Todd,  1 

berlin,  28  Ma  App.  628 ;  WiUey  v.  Humph.  48 ;  Wilson  v.  Berryman,  5 

Belfast,  61  Me.  669 ;  Hunt  v.  Elliott,  CaL  44 

77  CaL  688 ;  Kinsley  v.  Morse,  40  >  MitcheU  v.  Ehle,  10  Wend.  695 ; 
Kan.  688 ;  Deppe  v.  Chicago,  etc.  R.  Ruble  v.  McDonald,  7  Iowa,  90 ; 
Co.,  88  Iowa,  692 ;  Barton  v.  Holmes,  Thompson  v.  Perkins,  26  id.  486 ;  Don- 
10  id.  262;  St  Louis,  etc.  R  Ca  v.  ner  v.  Palmer,  28  CaL  40;  Birchard 
Myrtle,  61  Ind.  666 ;  Guard  v.  Risk,  v.  Booth,  4  Wis.  67 ;  Mellish  v.  Ar- 
il id.  156 ;  ICreider's  Estate,  18  Pa.  St  nold,  Bunb.  61 ;  Hale  v.  Cove^  1  Str. 
874 ;  White  v.  White,  6  Rawle,  61 ;  642. 

Harvey  v.  Rickett,  16  Johna  87 ;  Grin-  •  Per  Livingston  in  Smith  v.  Chat- 
nell  V.  Phillips,  1  Mass.  680;  Dorn  v.  ham,  8  Cainee,  67. 
Fenno,  12  Pick.  621 ;  Dunn  v.  Hall,  8  In  Roy  v.  Goings,  112  IIL  667,  the 
Blackf.  82 ;  Pekin  v.  Winkel,  77  IIL  jury  in  answer  to  tfie  court's  inquiry 
66 ;  Hendnckson  v.  Kingsbury,  21  said  their  verdict  was  the  result  of 
Iowa,  879.  addition  and  division.  After  being 
I  Id. ;  Haight  v.  Hoy t,  60  Conn.  688 ;  reprobated  for  their  conduct  they 
East  Tennessee,  etc  R  Ca  v.  Win-  were  sent  out  again.  On  returning 
ters,  86  Tenn.  240 ;  Illinois  C.  R  Ca  their  verdict  was  in  plaintifiTs  favor 
V.  Able,  69  IIL  181  Parkham  v.  Har-  for  the  same  sum  as  befora  On  be- 
uey,  6  S.  &  M  66 ;  Smith  v.  Chatham,  ing  polled  each  juror  said  the  verdict 
3  Caines,  67 ;  Boynton  v.  Trumbull,  was  his.  It  was  presumed  that  the 
45  N.  H  408;  Manix  v.  Malony,  7  admouition  of  the  court  was  ob- 
Iowa,  81 ;  Barton  v.  Holmes,  16  id.  served  by  the  jury  and  the  verdict 
262 ;  Thompson  v.  Perkins,  26  id.  486 ;  was  sustained. 
Deppe  V.  Chicago,  etc.  R.  Co.,  88  id.  *  Phillips  v.  Fowler,  Barnes,  441 ; 
592;  Thomas  V.  Dickinson,  12  N.  Y.  Mellish  v.  Arnold,  Bunb.  61;  Prior 
364 ;  Harvey  v.  Rickett,  16  Johns.  87 ;  v.  Powers,  1  Keb.  811 ;  Vaise  v.  Dela- 
Roberts  v.  Failis,  1  Cow.  288 ;  St  Mar-  val,  1  T.  R  11 ;  Jackson  v.  William- 
tin  V.  Desnoyer,  1  Minn.  156 ;  Forbes  son,  2  id.  281 ;  Rex  v.  Woodfall,  5 
V.  Howard,  4  R  L  864 ;  Schanler  v.  Burr.  2661 ;  Aylett  v.  Jewel,  2  W.  BL 
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country  affidavits  are  rejected, —  not  in  all  but  in  a  majority 
of  the  states ;  ^  the  decisions  have  fluctuated  in  several  states, 
and,  when  compared,  are  not  referable  to  any  consist-  [806] 
ent  principles.*  In  Iowa,  after  some  fluctuation,  the  court 
lay  down  this  as  the  true  rule :  "  that  affidavits  of  jurors  may 
be  received  for  the  purpose  of  avoiding  a  verdict  to  show  any 
matter  occurring  during  the  trial,  or  in  the  jury  room,  which 
does  not  essentially  inhere  in  the  verdict ;  as  that  a  juror  was 
improperly  approached  by  a  party,  his  agent  or  attorney ;  that 
witnesses  or  others  conversed  as  to  the  facts  or  merits  of  the 
cause,  out  of  court  and  in  the  presence  of  the  jurors ;  that 
the  verdict  was  determined  by  aggregation  and  average,  or 
by  lot  or  game  of  chance,  or  other  artifice  or  improper  man- 
ner ;  but  that  such  affidavit,  to  avoid  the  verdict,  may  not  be 
received  to  show  any  matter  which  does  essentially  inhere  in 
the  verdict  itself ;  as  that  the  juror  did  not  assent  to  it ;  that  he 
misunderstood  the  instructions  of  the  court,  the  statements 

1299 ;  dark  v.  Stevenson,  id.  808 ;  195 ;  Browi^ell  v.  McEwen,  6  Denio, 

Straker  V.  Graham,  4  M.  &  W.  721;  867;    People    v.  Common    Pleas,   1 

Burgess  ▼.  Langley,  5  M.  &  G.  722 ;  Wend.  297 ;  Knowlton  v.  McMahon, 

Addison  v.  Williamson,  5  Jurist^  466 ;  18  Minn.  886 ;  Cluggage  v.  Swan,  4 

Owen  V.  Warburton,  1  K&  P.  N.  R  Bin.     150 ;    Willing    v.    Swazey,     1 

826.    See,  also,  as  to  general  subject  Browne  (Pa.X  128 ;  Bosley  ▼.  Chesa- 

of  admitting  or  rejecting  affidavits  peake  In&  Ca,  8  Gill  &  J.  473,  note ; 

of   jurors,  Milsom  v.    Hay  ward,    9  Bladen  v.  Cockey,  1  Har.  &  McHen. 

Price,  184 ;  Hindle  v.  Birch,  1  Moore,  280. 

455 ;  Metcaelf e  v.  Dean,  Cra  Eliz.  169 ;  2  Smith  v.    Chatham,  8    Cat  56 ; 

Vicary  v.  Farthing,  id.  411 ;  Heyler  Warner  v.    Robinson,  1   Port    194 ; 

V.  HaU,  Palm.  825 ;  Harvey  v.  Hew-  Crawford  v.  State,  2  Yerg.  60 ;  Coch- 

iit,  8  DowL  P.  a  598 ;  Norman   v.  ran  v.  Street,  1  Wash.  (Va.)  79 ;  Little 

Beamont,  Willes,  484 ;  Cogan  v.  Elb-  v.  Larabee,  2  Me.  87 ,  Howard  v.  Cobb, 

den,  1  Burs.  888;  Bex  v.  Simmons,  8  Day,  809;  United  States  v.  Freis, 

Sayre,  84.  8  DaU.  515,  note ;  Bradley's  Lessees 

^McMurray  v.  Basnett,  19  Fla.  609,  v.  Bradley,  4  DalL  112;  Buckman  v. 

627;  Reed  V.  Thompson,  88  III  245;  Greenleaf,  48    Ma  894;    Tenney  v. 

Chesapeake  &  O.  R.  Ca  v.  Patton,  9  Evans,  18  N.  H.  462;  State  v.  Has- 

W.  Va,  •  648 ;  Stanley  v.  Sutherland,  call,  6  id.  852 ;  FerrUl  v.  Simpson,  8 

54  Ind.   839;  Lucas  v.   Cannon,   18  Pick.  8i9 ;  Grinnell  v.  PhUlips,  1  Mass. 

Bush,  650;  Roy  v.  GoingB,   112  111.  530;    Woodward  v.  Leavitt»  107  id. 

«56;  Johnson  v.  Allen,  100  N.  C.  131;  453;  Price  v.  Warren,  1  Hen.  &  M. 

Dana  v.  Tucker,  4  Johns.  487 ;  Meade  885 :  Commonwealth  v.  Drew,  4  Mass. 

V.  Smith,  16  Conn.  846 ;  State  v.  Free-  891 ;  Suttrel  v.  Dry,  1  Murphy,  94 ; 

mem,  5  id.  848 ;  Allison  v.  People,  45  Cochran  v.   State,    7  Humph.  544 ; 

UL  87;  State  v.  McLeod,  1  Hawkes,  Luster  v.  State,  11  id  169;  Hudson  v. 

344 ;    O'Barr  v.  Alexander,  87   Ga.  State,  9  Yerg.  40a 


942  PLBADING   AND   PEOOEDUBE.  [§  457. 

of  the  witnesses,  or  the  pleadings  in  the  case ;  that  he  was  un- 
duly influenced  by  the  statements  or  otherwise  of  his  fellow- 
jurors  ;  or  mistaken  in  his  calculations  or  judgment,  or  other 
matter  resting  alone  in  the  juror's  breast."  ^  This  rule  seems 
to  be  now  settled  in  that  state  by  being  repeatedly  approved 
and  restated  in  subsequent  cases.  It  is  also  the  rule  in  Kan- 
sas ^  and  Tennessee,'  and  by  statute  in  California  that  affidavits 
of  jurors  may  be  read  to  show  that  the  verdict  was  arrived 
at  by  "  a  resort  to  the  determination  of  chance."  *  The  rule 
excluding  jurors'  affidavits  extends  to  cases  in  which  they  are 
offered  to  show  mistake  on  the  part  of  the  jurors  in  respect 
to  the  merits  of  the  action,  or  irregularity  or  misconduct,  or 
that  there  was  a  misconception  of  the  effect  of  the  verdict.* 
There  are  some  exceptions  which  will  be  noticed  hereafter.* 
Such  affidavits  are  competent  to  support  verdicts.'  Juries 
are  not  bound  to  itemize  their  verdicts  according  to  the  ele- 
ments of  damage  proved.® 

§  457.  Rendering  and  amending  verdicts.  The  jury  retire 
from  the  presence  of  the  court  for  consideration  of  their  ver- 
[806]  diet  to  be  given ;  and  it  is  subject  to  their  consideration 
until  it  has  been  reported  to  and  accepted  by  the  court,  actu- 
ally or  constructively  recorded,  affirmed  by  them  in  open  court, 
and  they  have  separated  and  thus  become  accessible  to  the 
parties.®  Thus,  in  one  case,"  by  a  misconception  of  legal  terms, 
the  jury  had  returned  a  verdict  the  reverse  of  what  they  in- 
tended,'and  it  was  affirmed  by  them  in  open  court;  but  they 

1  Wright  V.  lUinois,  etc.  Tel  Ckx,    O'Brien  v.  Merchants'  F.  Ina  Ca,  88 
20  Iowa,  195.  N.  Y.  Super.  Ct  482 ;  Moore  v.  New 

2  Johnson  v.  Husband,  22  Kan.  277.    York  E.  R  Ca,  24  Abb.  New  Caa  77 ; 
>  Crawford  v.  State,  2  Yerg.  60;    McMurdock  v.  Kimberlin,    23    Mo. 

Cochran  v.  State,  7    Humph.  644;  App.  528;  Dounerv.  Baxter,  80  Vt 

Hudson  V.  State,  9  Yerg.  408 ;  East  467. 

Tennessee,  eta  R.  Ca  v.  Winters,  85  «Ohio  &  M.  Ry.  Ca  v.  Judy,  120 

Tenn.  240.  Ind.  897;  Union  P.  Ry.  Ca  v.  Dun- 

«  Hoare  v.  Hindley,  49  Cal.  274.  den,  87  Kan.  t 

»Dalrymple  v.  Williams,  68  N.  Y,  »Cole  ▼.  Laws,  104  N.  G  651 ;  Pep- 

861,  citing  Clum  V.  Smith,  6  Hill,  560 ;  per  v.  Philadelphia,  114  Pa.  St  96, 

Ex    parte  Caykendall,  6   Cow.  68;  110;  Nickelson  v.  Smith,  15  Ore.  200; 

Jackson  v.  WUHarason,  2  T.  R.  281 ;  Root   v.    Sherwood,    6   Johna    68 ; 

Vaise  ▼.  Delaval,  1  id.  11 ;  Davis  v.  Blackley  v.  Sheldon,  7  id.  82 ;  Qood- 

Taylor,  2  Chitty,  268  win  v.  Appleton,  22  Me.  453 ;  Law- 

6§§  457,  458,  post  rence  v.  Stearns,  11  Pick.  501. 

7  Dana  v.  Tucker,  4  Johna  487;  lo  Ward  v.  Bailey,  28  Ma  816. 
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had  not  separated  or  left  their  seats,  though  the  writ  in  the 
next  case  had  been  read  to  them ;  when  the  error  being  dis- 
covered, the  presiding  judge  explained  the  terms  which  had 
been  misunderstood,  and  delivered  the  papers  to  the  jury- 
again.  When  a  verdict  has  thus  been  rendered  the  duties  of  the 
jury  have  been  fully  performed  and  their  power  exhausted ; 
they  cannot  afterwards  be  recalled  to  alter  or  amend  it  J  Any 
recommendation  by  the  jury  for  a  change  of  their  verdict  after 
they  have  rendered  it  and  separated  is  inoperative;  and  any 
alteration  of  it  made  upon  such  recommendation  is  invalid.^ 
A  verdict  was  brought  into  court  in  writing  for  the  defendant, 
handed  to  the  clerk,  who  read  it  as  a  verdict  for  the  plaintiff; 
as  so  read  it  was  affirmed  by  the  jury,  and  ordered  to  be  re- 
corded; and  thereupon  the  jury  were  discharged.  After- 
wards the  wrong  reading  having  been  suggested,  and  it  ap- 
pearing by  the  written  verdict  and  the  affidavit  of  the  jurors 
that  they  intended  to  find  for  the  defendant,  the  judge  ordered 
the  verdict  for  the  defendant  to  be  recorded.  This  was  held 
erroneous ;  because  the  verdict  as  found  and  written  had  not 
been  affirmed  in  open  court,  and  the  order  was  set  aside.^  In 
another  case  a  jury  under  instructions  from  the  court  found 
for  the  plaintiff  on  both  counts  of  his  declaration,  and  assessed 
separate  damages  on  each.  Thereupon  the  court  instructed 
them  that  the  plaintiff  was  not  entitled  to  recover  on  the  sec- 
ond count  and  ordered  them  to  find  for  the  defendant,  which 
they  accordingly  did.  On  the  case  being  brought  into  [807] 
the  court  of  last  resort  on  exceptions  it  was  held  that  the 
court  had  no  authority  to  amend  the  verdict  so  as  to  make  it 
conform  to  the  first  finding  although  the  first  instruction  to 
the  jury  was  right  and  the  last  wrong.* 

The  parties  may  waive  the  affirmation  of  the  verdict  before 
the  separation  of  the  jury  after  they  have  agreed.  This  is  fre- 
quently done  where  it  is  anticipated  that  the  jury  will  agree 
upon  a  verdict  during  an  intermission  of  the  court ;  they  are 

1  SneU  V.  Bangor  Nav.  Ckx,  30  Me.  ^  Id. ;    Shelton  v.  O'Brien,  76  Oa. 

837;  W^alter  v.  Jenkins,  16  a  &  R  82a 

414;  Sargent  V.  State  Bank,  11  Ohio^  *Backnam  v.  Greenleaf,   48   Me. 

472 ;  Sasser  ▼.  State,  13  id.  453 ;  Rigg  304 

V.  CkMk,  9  HL  386 ;  Miller  v.  Hoc,  1  *  Roberts   v.   Rockbottom    Ca,    7 

Fla.  189 ;  Martin  v.  Morelock,  82  IH  Met  46. 
485 ;  Richards  y.  Page,  81  Me.  56a 
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then  directed  to  reduce  it  to  writing,  seal  it  up,  and  deliver  it 
to  their  foreman  or  the  clerk  of  the  court.*  The  jury  must 
appear  and  affirm  their  verdict  after  the  court  convenes ;  it  is 
not  their  verdict  before;  in  other  words,  the  functions  of  the 
jury  continue  until  they  have  rendered  their  verdict  in  court, 
affirmed  it  and  been  discharged.*  A  jury  rendered  a  verdict 
in  writing  which  had  been  sealed,  and  after  which  they  had 
separated,  for  the  sum  of  "  sixteen  and  seventy -four  dollars." 
The  clerk  read  it  to  them  $1,674,  and  each  affirmed  it  as  read. 
The  court  say :  "  Under  our  practice  this  last  answer  by  each 
juror  made  the  verdict.  Neither  giving  an  assent  in  the  jury 
room,  nor  the  signing  of  a  writing  there,  nor  the  delivery  of  it 
to  the  clerk,  absolutely  bound  the  conscience  of  any  juror  in 
this  case;  all  these  are  revocable  acts;  until  he  gave  ah  affirma- 
tive answer  to  this  last  question  by  the  clerk,  there  was  space 
for  change  of  opinion  and  an  opportuntity  to  recall  any  previous 
act  or  word."  •  In  a  late  case  in  Maine  a  jury  were  allowed 
to  seal  up  their  verdict  after  the  adjournment  of  the  court  for 
the  day,  and  then  to  separate  for  the  night.  In  the  morning  it 
was  opened  and  affirmed  by  eleven,  by  consent,  the  twelfth 
juror  being  absent  by  leave  after  this  consent  was  obtained. 
[808]  The  verdict,  as  affirmed,  was  for  $9.31.  A  few  minutes 
after  its  affirmation,  the  eleven  jurors  having  retained  their 
seats,  they  made  known  to  the  court  that  they  intended  to  give 
a  verdict  for  $74.31,  being  $65  sued  for,  and  $9.31  interest,  and 
that,  by  mistake,  only  the  latter  sum  was  inserted  in  the 
blank.  The  defendant's  counsel  would  not  consent  to  the  cor- 
rection. After  awaiting  the  return  of  the  twelfth  juror,  and 
finding  that  he  confirmed  the  statement  of  his  fellows,  the 
court  allowed  the  jury  to  retire  and  bring  in  a  new  verdict 
for  the  sum  of  $74.31.    This  was  held  to  be  error,  and  a  new 

1  In  practice  this  course  ia  gener-  id.  254 ;  Ck>mmonwealth  v.  Dorus,  108 

ally  assented  to  by  the  parties ;  con-  jd<  488 ;  Winslow  v.  Draper,  8  Pick, 

sent    is     probably    not    necessary.  170. 

Sutleff  V.  Gilbert,  8  Ohio,  405 ;  Sar-  >  Bunn    v.    Ely t,    3   Johns.  255 ; 

gent  V.  State,   U  id.  472;  State  v.  Douglass  v,  Tousey,  2  Wend.  852; 

Eagle,  18  Ohio,  490;  Green  v.  Bliss,  Morgan  v.  BeH,  41  Kak  845. 

12  How.  Pr.  428;  Chapman  v.  Coffin,  3  Griffin  v.  Lamed,  111    DL  438; 

14  Gray,  454 ;  Pritchard  v.  Hennessy,  Watertown   Ecclesiastical  Society's 

1  id.  294 ;  Commonwealth  v.  Cavring-  Appeal,  46  Conn.   280 ;  Ederlen   v. 

ton,  116  Mass.  87 ;  Brown  v.  Dean,  123  Thompson,  2  Har.  &  Gill,  81. 
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trial  was  granted.  The  court  say:  "Where  the  error  has 
been  committed  by  the  jury,  either  by  returning  a  verdict  for 
the  wrong  party,  or  for  a  larger  or  smaller  sum  than  they  in- 
tended ;  and  by  the  amendment  proposed  the  verdict  would 
be  reversed,  or  the  damages  increased  or  diminished,  and  the 
substantial  rights  of  the  parties  thus  changed :  when  the  ver- 
dict has  been  aflBrmed  in  open  court,  and  the  jury  separated, 
and  become  accessible  to  the  parties,  the  only  remedy  for  such 
a  mistake  is  by  setting  aside  the  verdict  and  granting  a  new 
trial.''  But  where  the  finding  of  the  jury,  or  the  record  of  it, 
is  defective  or  erroneous  in  matter  of  form,  having  no  con- 
nection with  the  merits  of  the  case,  nor  affecting  the  rights  of 
the  parties,  the  court  may  make  the  correction.^  Two  recent 
New  York  cases  extend  the  rule  as  to  the  power  of  the  court 
over  verdicts  after  the  jury  has  been  discharged.  In  one  of 
them*  the  foreman  mistakenly  announced  the  verdict  to  be- 
different  from  what  had  been  agreed  to.  Ilis  statement  was- 
recorded  by  the  court.  Immediately  thereafter  and  after  the' 
jury  was  discharged  the  court  corrected  the  error  so  that  the 
verdict  conformed  to  the  action  of  the  jury.  Affidavits  of  the* 
jurors  were  read  to  show  the  mistake.  In  the  other  case  l^he* 
action  was  upon  a  contract  wholly  free  from  all  elements  of 
unliquidated  damages.  The  plaintiff,  if  entitled  to  a  verdict, 
had  a  right  to  a  sum  certain  and  conceded.  The  court  so> 
charged  and  stated  the  precise  amount.  A  verdict  was  found 
for  the  plaintiff  and  the  jury  agreed  upon  the  sum  stated  by 
the  court  as  the  damages,  but,  being  uncertain  as  to  the  exact 
figures,  they  did  not  include  it  or  any  amount  in  the  verdict, 
which,  pursuant  to  a  stipulation,  was  returned  sealed;  the 
jury  were  excused  from  appearing  on  its  being  opened.  Three 
days  later  affidavits  of  the  jurors  were  presented  to  show  that 
they  all  agreed  upon  a  verdict  for  the  full  amount,  and  an 
amendment  was  made  accordingly.    This  practice  was  su^ 

1  V^eston  V.  Gilmore,  63  Ma  493 ;  Thompson,  1  Taunt  121 ;  Ernest  v. 
Little  V.  Larrabee,  2  id.  87;  Wood-  Brown,  4  Bing.  N.  a  162;  Queen  v. 
ruff  V,  Webb^  82  Ark.  612;  Rock-  Fall,  10  L.  J.  (Q.  B.)145;  Cunning- 
feller  V.  Donnelly,  8  Cow.  623,  652;  ham  v.  Ware.  Cra  Jac  289. 
Beekman  ▼.  Bemas,  7  id.  29 ;  Petrie  >  Daliymple  y.  WilliamB»  63  N.  T. 
V.  Hannay,  8  T.  R.  659 ;  Eddowes  v,  861. 
Hopkins,    1    Doug.    876;    Feize   ▼. 
VOU  1—60 
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tained.^  A  case  quite  similar  in  its  facts,  except  as  to  the 
jurors'  aflSdavits,  has  recently  been  otherwise  decided  in 
Maryland.' 

§  458.  Same  sabject.  At  a  subsequent  term  an  amend- 
ment of  a  general  verdict  was  allowed  by  the  judge's  minutes, 
where  there  were  several  counts  for  the  same  cause  of  action, 
one  of  which  was  bad,  so  as  to  take  the  verdict  on  the  good 
counts  only.*  Where  the  jury  retur^ed  a  verdict  in  an  action 
of  trover  that  '^  the  defendant  did  promise  in  manner  and 
form  as  the  plaintiff  has  declared  against  him,"  with  an  as- 
sessment of  damages,  the  court  at  a  subsequent  term,  and 
after  a  motion  for  a  new  trial,  corrected  the  verdict  on  the 
plaintiff's  motion  by  striking  out  ^  did  promise,"  and  insert- 
[809]  ing  "  is  guilty,"  and  it  was  held  right.*  So,  in  Vermont, 
where  a  jury  in  an  action  of  asaumpdt  rendered  a  verdict  that 
the  defendant  is  guilty,  the  court,  after  their  discharge  per- 
mitted the  verdict  to  be  amended  by  striking  out  the  words 
"  is  guilty,"  and  inserting  "  did  promise."  • 

If  a  jury  return  a  verdict  which  is  not  such  as  the  issue  re- 
quires to  be  found,  the  court  may  send  them  back  to  reconsider 
it  with  appropriate  instructions,  at  any  time  before  the  ver- 
dict has  been  recorded  and  they  discharged.'  Before  a  ver- 
dict has  been!  recorded  the  jury  may  be  required  to  reconsider 
it,  if  there  appears  to  be  a  mistake ;  and  may  be  sent  out  for 
that  purpose  or  to  perfect  their  finding."  But  if  the  ver- 
dict, when  returned,  settles  the  rights  of  the  parties,  and  will 

1  Hodgkins  t.  Mead,  119  N.  Y.  160 ;  der ;  the  amount  was  thought  by  the 

Redmond  v.  Weismann,  77  GaL  428.  presiding   judge    to    be   too  high, 

>  Gaither  t.  Wilmer,  71  Md.  861.  and,   after    expressing    his    views, 

'  Barnard  v.  Whiting,  7  Mass.  858.  sent  the  jury  out  to  consider  die  case 

4  Hoey  V.  Candage,  61  Me.  257.  again,  the  result  of  whicli  was  ^  ver- 

ft  Foster  ▼.  CaldweH's  Estate,  18  Y t  diet  of  $800.    This  verdict  was  re- 

176.  tained. 

^  State  V.  Clementson,  69  Wi&  628 ;  ?  Brown  t.  Dean,  128  MassL  254 

Hatch  v.Attrill,  118  N.Y.  888;  John-  Root   v.    Sherwood,   6    Johna   68 

son  V.  Oakes,  80  Ga.  722;  Higgin-  Wolfson   v.    Eyster,   7   Watts,   88 

botham   v.    Clayton,   80    Ala.   194;  Blackley  v.  Sheldon,  7   Johna  82 

Strobridge  Lith.  Ca  v.  Randall,  78  Chapman  v.  Coffin,    14   Gray,  454 

Mich.  195 ;  Goodwin  v.  Appleton.  22  Warner  v.  New  York  C.  R  Ca,  62  N. 

Ma  468.  Y.  437;  Mason  v.  Massa,  122  Mass. 

In   WoodruflP   v.    Richardson,   20  477 ;  Pritchard  v.  Hennessey,  1  Gray, 

Conn.  238,  the  jury  brought  in  a  ver-  294 ;  SuUiff  v.  Gilbert^  8  Ohio,  40& 
diet  for  $1,100  as  damages  for  slan- 
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sustain  a  judgment,  it  is  improper  for  the  judge  to  send  the 
jury  out  again  for  further  consideration.^  It  is  in  the  discre- 
tion of  the  trial  judge  to  interrogate  the  jury  on  their  bring- 
ing in  a  verdict  to  ascertain  upon  what  principle  they  have 
found  it,  when  there  is  reason  to  suspect  they  have  made 
some  mistake.*  The  court  will  not  alter  a  verdict  unless  it 
appears  on  its  face  that  the  alteration  is  according  to  the  in- 
tention of  the  jury.'  It  has  no  authority  to  supply  substan- 
tial omissions  in  a  verdict;  nor  to  reconcile  incongruities;  but 
when  it  is  informally  expressed  the  court  may  and  should 
mould  it  into  form  and  give  it  legal  eflPect.* 

§  459.  Excessive  or  insufficient  verdict.  If  there  is  [810] 
a  legal  niieasure  of  damages  which  the  jury  have  deviated 
from,  by  finding  either  less  or  more  than  the  plaintiff  is  en- 
titled to  by  a  preponderance  of  evidence,  the  trial  court,  in 
the  exercise  of  judicial  discretion,  will  entertain  a  motion  for 
a  new  trial  on  behalf  of  the  party  injured  by  the  finding.*  So 
if  the  jury  assess  damages  not  warranted  by  the  declaration, 
the  verdict  will  be  set  aside,  and  the  court  may  do  it  ex  officio.^ 
Where  there  is  not  a  legal  measure  of  damages,  and  where 
they  are  unliquidated,  and  the  amount  thereof  is  referred  to 
the  discretion  of  the  jury,  the  court  will  not,  ordinarily,  inter- 
fere with  the  verdict.  It  is  the  peculiar  province  of  the  jury 
to  decide  such  cases  under  appropriate  instructions  from  the 
court ;  and  the  law  does  not  recognize  in  the  latter  the  power 
to  substitute  its  own  judgment  for  that  of  the  jury.^  Although 

iSutliff   V.    Gilbert,  mpra;   Mar-  Lamb^  6  Pick.  512;  Porter  v.  Rnm- 

guard  T.  Wheeler,  62  Cal  445.  mery,    10   Mass.  64 ;  Wilderxnan  v. 

s  Dearborn  v.  Newhall,  68  N.    H.  Sandusky,  15  lU.  50;  Hamm  v.  Cul- 

801 ;  Norris  v.  Haverhill,  65  id.  89 ;  vey,  84  III  56. 

Jackson  v.  Dickenson,  15  John&  809.  *  Walker  t.  Smith,  1  Wash.  C.  C. 

See  Anderson  ▼.  Green,  46  Ga.  861.  153;  McDonald  v.  Walker,  40  N.  Y. 

s  Spencer  t.  Gates,  1  H.  BL  7a  651 ;  Nutter  t.  Junction  R  Co.,  13 

<  Stewart  v.  Fitch,  81  N.  J.  L.  17 ;  Ind.  479 ;  Berry  v.  Yreeland,  21  N.  J. 

Delaware,  eta  R.  Ca  v.  ToflPey.    88  L,  18a 

id.  625 ;  Woodruff  v.  Webb,  82  Ark.  «  Stewart  v.  Tevri,  7  T.  R  Mon.  109 ; 

612;  mwks  V.  Crofton,  2  Burr.  698;  Hall  t.  Hall,  42  Ind.  685. 

Foster  V.  Jackson,  Hob.  62;  Phillips  ?  Chicago  v.  Smith,   48   HL    107; 

V.  Kent»  23  N.  J.  Lu  155;  Thompson  Bourke  t.  Bulow,  1  Bay,  49;  Waters 

V.  Button,  14  Johna  84 ;  Hodges  t.  t.  Bristol,  26  Conn.  898 ;  North  t. 

Raymond,  9  Mass.  816 ;  Burhans  v.  Cates,  2  Bibb,  591 ;  Terre  Haute,  etc. 

Tibbitts,  7  How.   Pr.  21 ;  Jones  v.  R  Ca  v.  Vanetta,  21  III  188 ;  Collins 

Kennedy,  11  Pick.    126;    Clarke  v.  v.  Albany,  eta  R  Ca,  12  Barb.  49a 
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the  verdict  may  be  considerably  more  or  less  than  in  the  judg- 
ment of  the  court  it  ought  to  have  been,  still  it  will  decline  to 
interfere  unless  the  amount  is  so  great  or  small  as  to  indicate 
that  the  jury  must  have  found  it  while  under  the  influence 
ot  passion,  prejudice  or  gross  mistake;  or  in  other  words,  that 
il_is  the  result  of  accident  or  perverted  iudymenL  and  not  of 
cool  and  imnartial  deliberation.     When  the  verdict  is  thus  ex- 


cessive or  deficient  the  trial  court,  in  its  discretion,  will  inter- 
pose and  set  it  aside.^  But  this  will  not  be  done  at  the  in- 
stance of  the  defendant  on  the  ground  that  the  dams^es 
awarded  are  insufficient.' 

[811]    In  cases  where  there  is  no  legal  standard  of  damages, 

if  the  appellate  court  does  not  find  error  in  the  admission  or 

1  Goodall  V.  ThurmaD,  1  Head,  209 ;  City,  eta  R  Co.,  13  Nev.  106 ;  Illinoia 
Coleman  t.  Southwick,  9  Johns.  44;  C.  R.  Ca  ▼.  Parks,  88  111.  373;  Ham- 
Walker  V.  Smith,  1  Wash.  C.  C.  152;  mond  v.  Mukwa,  40  Wisi  85;  Nash- 
Duncan  v.  Finnyhorn,  Sneed  (Ky.),  ville,  etc  R  Ca  v.  Smith,  6  Heisk. 
262 ;  M..  K  &  T.  R  Co.  v.  Weaver,  16  174 ;  Gk)odno  v.  Oshkoeh,  28  Wis.  300 ; 
Kan.  456;  Simpson  t.  Pitman,  13  Nettles  t.  Harrison,  2  McCord,  230; 
Ohio,  865 ;  Parish  v.  Reigle,  11  Gratt  Armitage  v.  Haley.  4  Q.  B.  917 ;  Price 
097 ;  Quigley  v.  Central  P.  R  Ca,  11  v.  Severn,  7  Bing.  402 ;  Tinney  v.  New 
Nev.  350;  Aldrich  v.  f  pin^fffi  ^  ^'*^  Jersey  &  B.  Ca,  5  Lan&  507;  Goins 
513;  Shartle  v.  Minneapolis,  17  Minn.  v.  Western  R  Ca,  59  Ga.  426;  Chi- 
808 ;  ffnsRpH  y,  ponniji^fi  dR  Pal  cago,  etc.  R  Ca  V.  Hughes,  87  IIL  94 ; 
83i;  Wells  v.  Sanger,  21  Ma  854 ;  Chicago,  etc.  R  Ca  v.  Payzant,  87  III. 
Terre  Haute,  etc.  R  Ca  v.  Vanetta,  126 ;  U.  P.  R  Ca  v.  House,  1  Wya 
21  III.  188;  Beaulieu  v.  Parsons,  2  27;  Blunt  v.  Little,  8  Mason,  103; 
Minn.  37 ;  Waters  v.  Bristol,  26  Conn.  Whipple  v.  Cumberland  M.  Ca,  2 
393;  Boyers  v.  Pratt,  1  Humph.  90;  Story,  661;  Wolford  v.  Lyon  Gravel 
Clapt)  V.  Hudson  R  Co.,  19  Barbt  461 ;  G.  M.  Ca,  68  CaL  488;  Denver  v. 
Moore  v.  Burchfield,  1  Heisk.  203 ;  Dunsmore,  7  Cola  828 ;  Sanderson  v. 
Union  P.  R  Ca  v.  Hand,  7  Kan.  880 ;  Frazier,  8  id.  79 ;  Haight  v.  Hoy t^  50 
Chicago^  etc.  R  Ca  v.  Peacock,  48  Conn.  588 ;  Larson  v.  Grand  Forks, 
111.  258 ;  North  v.  Gates,  2  Bibb,  591 ;  8  Dak.  807 ;  McMurray  v.  Basnett,  13 
Diblin  v.  Murphy,  8  Sandf.  19 ;  Sherry  Fla.  609 ;  Central  R  v.  Roach,  70  Ga. 
\.  Frecking,  4  Duer,  452;  Guard  v.  484;  Paul  v.  Leyenberger,  17  Ili 
Risk.  11  Ind.  156;  Harris  v.  Rupel,  A'pp.  It 7;  Fairgrieve  v.  Moberly,  29 

14  Ind.  209;  Tater  v.  Mullen,  23  Ind.  Ma  App.  141;  Watson  v.  Harmon, 
562 ;  Alexander  v.  Thomas,  25  Ind.  85  Ma  443 ;  International,  etc.  R  Ca 
268 ;  Birchard  v.  Booth,  4  Wis.  67 ;  v.  Telephone  &  T.  Ca,  69  Texas,  277 ; 
Bierbauer  v.  New  York,  etc.  R  Ca,  Cottrill   v.    Cramer,    69   Wia   281 ; 

15  Hun,  559 ;  Bass  v.  Chicago,  etc.  R  Whitney  v.  Milwaukee^  65  id.  409 ; 
Ca,  42  Wis.  654 ;  Plath  v.  Brauns-  Qear  v.  Fox,  26  Fed.  Rep.  9a 
dorff,  40  Wis.  107 ;  Davis  v.  Central  2  Reid  v.  Houston,  20  IIL  App.  48 ; 
R  Co.,  60  Ga.  829 ;  Cummins  v.  Craw-  Wolf  v.  Goodhue  F.  Ins.  Co.,  48  Barfai 
ford,  88  111.  812;  Solen  v.  Virginia  400 ;  Corcoran  v.  Harran,  66  Wia  120. 
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rejection  of  evidence  or  in  the  instructions,  the  objection  that 
the  amount  awarded  by  the  jury  is  excessive  or  insufficient  is 
not  generally  available.^  If,  however,  on  the  nature  of  the 
case,  or  on  a  proper  return  of  all  the  testimony,  the  point  can 
be  raised  in  the  appellate  court,  as  under  the  practice  in  many 
states  il«  may,  it  clearly  appears  that  the  damages  found  are 
excessive,  the  judgment  will  be  reversed  on  that  ground.* 
In  some  jurisdictions  the  appellate  court  may  reverse  in  part, 
and  render  such  judgment  as  the  court  below  ought  to  have 
rendered.  There,  if  the  damages  are  excessive,  the  court 
may  reverse  altogether,  or  reduce  the  amount  of  the  judg- 
ment, affirming  it  for  a  lesser  sum  where  the  requisite  [812] 
data  are  furnished  by  the  record.'  The  objection  of  excessive 
damages  found  may  in  many  cases  be  removed  by  the  plaintiff 
remitting  the  excess.  This  may  be  done  in  the  trial  and  also 
in  the  appellate  court.  If  the  jury  have  decided,  upon  the 
testimony  submitted  to  them,  several  items  or  elements  of 
damage,  and  on  review  one  or  more  of  them  are  held  to  be 
improperly  included,  a  remission  of  so  much  as  was  thus  im- 
properly allowed,  when  the  amount  can  be  ascertained,  will 

*  Nelson  v.  Oregon  Ry.  &  N.  Ca,  Mentz  v.  Second  Ave.  R  Co.,  2  Robt 

18  Ore.  141 ;  Pritchard  v.  Hewitt,  91  856 ;  Union  P.  R  Ca  v.  Milliken,  8 

Ma  547 ;  Lancaster  v.  Providence  &  Kan.  647 ;  JacksonviUe  v.  Lambert, 

a  S.  a  Ca,  26  Fed.  Rep.  288 ;  Brush-  62  lU.  619 ;  Chicago  t.  Jones,  66  111. 

aber  v.  Stegemann,  22    Mich.  266 ;  849 ;  Cliicago,  etc.  R.  Ca  v.  Garvy,  58 

Neal  V.  Singleton,  26  Ark.  491.  111.  88 ;  Chicago  v.  Langlass.  66  III 

« Baker  v.  Madison,  62  Wia  187;  861;  Pullman  P.  C.  Ca  v.  Reed,  75 

McLimans  ▼.  Lancaster,  68  id.  596 ;  111.   125 ;  Huftalin  ▼.  Mesner,  78  111. 

Cuff  V.  Dorland,  57  N.  Y.  560;  Met-  55;  Dearlove  v.  Herrington,  70  HI. 

calf  V.  Baker,  id.  662;  Hayden   ▼.  251;  Newton  v.  Locklin,  77  111.  108; 

Florence  Sewing  M.  Ca,  54  id.  231;  Walker  v.  Martin,  52  IlL  847;  Ross 

Stickney  v,  Bronson,  5  Minn.  215;  y.  Ross,  5  B.  Mon.  20;  Holburn  v. 

Burdick  v.  Weeden,  9  R.  L  189;  Wil-  Neal,  4  Dana,  12t 
kins  V.  Gilmore,  2  Humph.  140 ;  John-       *  Robertson  v.  AUen,  86  Ark.  558 : 

son  V.  Von.  Kettler,  66  IlL  68;  Chi-  Chesapeake,  etc.  R  Ca  t.  HigginR,85 

cago,  eta  R  Co.  t.  McAra,  52  lYL  296 ;  Tenn.  620 ;  Sterrett  t.  Creed,  2  Ohio, 

Decatur  v.  Fisher,  58  IlL  40*; ;  Cassell  442 ;  Fields  v.  Moul,  15  Abb.  6 ;  Cohea 

V.  Hays,  51  IlL  261 ;  Chicago  ▼.  Kelly,  ▼.  State,  84  Misa  179 ;  OveraU  ▼.  Bab- 

69  IlL  475;  Cochrane  r.  Tuttle,  75  111.  son,  2  Yerg.  71 ;  Mooney  t.  Hudson 

861;  Qoetz   ▼.   Ambs,  22  Mo.   170;  R  R  Ca,  1  Sweeney,  825;  Baker  v. 

Woodson  V.  Scott,  20  Mo.  272 ;  Barth  Madison,  62  Wi&  187  (overruling  Pot- 

T.  Merritt,  20  Ma  567;  Ellsworth  v.  ter  v.  Chicago,  eta  Ry.  Ca,  22  id. 

Central  R  Co.,  24  N.  J.  L.  98;  Patten  615);  McLimans  v.  Lancaster,  68  id. 

V.  Chicago,  eta  R  Ca,  82  Wi&  5i^ ;  590. 
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remove  the  objection  of  such  excess.^  But  where  the  erroneous 
part  so  allowed  cannot  be  ascertained,  and  it  is  impossible  to 
tell  what  the  jury  acted  upon,  or  how  they  made  up  their  ver- 
dict under  the  charge  of  the  court,  so  as  to  correct  the  error, 
and  arrive  at  the  amount  they  should  have  given,  justice  be- 
tween the  parties  cannot  be  done  by  a  remittitur}  A  plaintiff 
who  has  recovered  a  verdict  or  judgment  which,  as  rendered, 
is  clearly  erroneous,  and  seeks  to  avoid  a  reversal  by  striking 
out  a  part,  must  satisfy  the  court,  either  by  material  in  the 
record  or  by  fair  presumption,  that  this  can  be  done  without 
injustice  to  the  defendant.  If  ho  cannot  do  this,  the  defend- 
ant is  entitled  to  have  the  verdict  set  aside  or  the  judgment 
reversed.'  In  an  action  for  two  tracts  of  land,  the  judgment 
of  the  trial  court  was  given  for  the  plaintiff  for  both  tracts, 
and  for  damages.  On  appeal  the  judgment  as  to  one  tract 
/was  affirmed,  and  reversed  as  to  the  other.  The  court  held 
that,  as  there  wei*e  no  data  in  the  record  for  the  apportion- 
[813]  ment  of  the  damages,  the  entire  judgment  should  be  re- 
versed unless  all  the  damages  were  remitted.*  Where  the 
findings  on  the  question  of  damages  are  not  sustained  by  the 
evidence,  the  court  may  require  the  plaintiff  to  remit  the 
damages  or  submit  to  a  new  trial.^    In  an  action  of  slander 

iKennon  v.  Gilmer,  181  U.  a  32;  Doolittle,  S6  Me.  115;  Strong  v.  Hooe, 

Lambert  v.  Craig,  12  Pick.  109 ;  King  41  Wi&  659. 

T.  Howard,  1  Cush.  187;   Bank  of  If  the  action  is  for  a  joint  tort  a 

Kentucky   v.   Ashley,  2   Pet    827 ;  remittitur  cannot  be  conditioned  for 

Hodges  V.  Hodges,  5  Met  205 ;  San-  different  sums  in  favor  of  the  sev- 

born  V.  Emerson,  12  N.  H.  67 ;  Tris-  eral  defendants   according   to    the 

chet   V.  Hamilton   M.  Ins.  Co.,  14  proofs  against  them.    Chils  v.  Gron- 

Gray.  456 ;  Pierce  v.  Wood,  23  N.  H.  lund,  41  Fed.  Rep.  505. 

519;  Willard  t.  Stevens,  24  id.  271;  ^Pavey   v.  American  Ina  Ca,  56 

Odlin  V.  Gove,  41  id.  465 ;  Cross  v.  WLo.  221 ;  Smith  v.  Dukes,  5  Minn. 

Wilkin,  48  id.  882 ;  Cram  v.  Hadley,  87a 

48  id.  191;   Evertson  v.  Sawyer,  2  « O.  &  A.  R  Ca  v.  Fulvey,  17  Grait 

Wend.  507;   Howard  v.  Grover,  28  866. 

Ma  97;  Spackman  v.  Byers,  6  &  &  If  the  jury  are  erroneously  charged 

R  885;  Atwood  v.  Gillespie,  4  Mo.  that   they   may   award   exemplary 

428 ;  Pendleton  St  R.  Ca  v.  Rahmann,  damages  a  remittitur  will  not  be  per- 

22  Ohio  St  446 ;  Hury  v.  Watson,  mitted.    Railway  v.  Hall,  58  Ark.  7. 

4  T.  R.  659,  note ;  Toledo,  etc.  R.  Ca  4^TT^iipp  v^  Sharp^  40  Cal.  69. 

V.  Beals,  50  UL  150;  Kavanaugh  v.  <^Carpentier  v.  Gardiner,  29  CaL  160; 

Janesville,  24  Wi&  618;  Bigelow  v,  Murray  v.  Buell,  74  Wis.  14;  Corcoran 

T.  Harran,  55  id.  120. 
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the  trial  court  erred  in  excludiDg  evidence  oflfered  in  mitiga- 
tion. The  plaintiff  was  allowed  to  retain  the  verdict  only  on 
condition  that  he  would  consent  to  have  it  amended  to  one 
for  nominal  damages.*  A  jury  rendered  a  verdict  for  the  full 
amount  of  a  plaintiff's  claim,  notwithstanding  he  had  received 
a  horse,  wagon  and  sundry  articles  of  clothing  of  considerable 
value  which  should  have  been  deducted.  Because  the  amount 
which  should  be  allowed  for  this  property  was  not  ascer- 
tained, the  objection  of  excess  could  not  be  removed  by  a  remiir 

§  460.  Same  subject.  In  those  cases  in  which  there  is  no 
legal  measure  of  damages,  or  they  are  unliquidated ;  where 
courts  only  interfere  if  there  is  such  an  excess  as  indicates 
that  the  jury  has  been  influenced  by  passion  or  prejudice,  the 
plaintiff  may  have  the  benefit  of  remitting  a  part,  so  that  if 
the  amount  is  not  still  excessive  a  new  trial  will  not  be 
granted.'  In  many  instances  in  cases  of  this  nature  the  court, 
on  finding  the  damages  too  large,  have  suggested  the  amount 
of  reduction  and  thus  given  the  plaintiff  a  guide  as  to  the 
sum  to  be  remitted.  Oakley,  C.  J.,  said :  "  We  have  consid- 
ered it  and  find  no  objection  on  principle  to  reducing  the  ver- 
dict to  an  amount  such  as,  if  the  jury  had  found  it  as  damages, 
we  would  not  interfere  with  their  conclusion.  That  is,  in 
effect,  for  the  court  to  say  to  the  plaintiff,  if  you  will  enter  a 
remiMitv/r  so  as  to  reduce  the  verdict  to  such  a  sum  as  we 
think  would  not  have  been  unreasonable,  if  it  had  been  found 
by  the  jury,  we  will  not  set  it  aside."  The  verdict  was  $1,500, 
and  the  court  gave  the  plaintiff  the  option  to  remit  $1,000 
and  take  judgment  for  the  residue.^    There  is  an  apparent 

i  Clark  y.  Brown,  116  Mass.  504.         head  v.  KeDnedy,  69  id.  463,  470; 

3  Lambert  v.  Craig,  12  Pick.  199.        Spioer  v.  Chicago,  etc.  R.  Co.,  29  Wis. 
)  Upham  T.  Dickinson,  50  HL  97 ;    680 ;  Patten  v.  Chicago,  etc.  B.  Ca, 

Louisville^  etc.  R.  Ca  v.  Hodge,  6  82  id.  624;^  Lombard  v.  Chicago,  etc. 

Bush,  141;  Johnson  v.  Von  KetUer,  R  Ca,47  Iowa,  494;  Murray  t.  Hud- 

06  m  68 ;  CoUins  v.  CouncU  Bluffs,  son  R  B.  Ca,  47  Barb.  196 ;  Bierbauer 

35  Iowa,  482;  Duffy  v.  Dubuque,  63  v.  New  York,  etc.  R  Ca,  15  Hun, 

id.  171.  559 ;    Eliot   v.    Allen,    1    G  R  18 ; 

4  Diblin  v.  Murphy,  8  Sandf.  19;  Holmes  v.  Jones,  121  N.  Y.  461 ;  Pen- 
Johnston  V.  Morrow,  60  Ma  839;  saoola  Oas  Ca  v.  Pebley,  25  Fla.  881 ; 
Collins  V.  Albany,  etc.  R  Ca,  12  Van  Winter  v.  Henry  Co.,  61  Iowa, 
Barb.  492;  Hegeman  v.  Western  R  684;  Broquet  v.  Tripp,  86  Kan.  700; 
Ca,  16  BarbL  853;  13  N.  Y.  9;  White-  Reddon  v.  Union  P.  Ry.  Ca,  5  Utah, 
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[814]  departure  from  souad  principle  in  this  practice.  The 
court  concludes  that  the  jury  were  influenced  by  passion  or 
prejudice,  or  both,  because  they  found  such  excessive  dam- 
ages ;  and  yet  allows  their  finding,  covering  the  major  propo- 
sitions of  the  case  upon  which  damages  are  consequent,  to 
stand.  Why  should  a  verdict  be  in  part  retained  if  the  jury- 
were  really  influenced  by  passion  or  prejudice?  Where  their 
estimate  of  damages  is  rejected  and  another  substituted,  is  the 
latter  a  verdict?  ^  The  supreme  court  of  Georgia  strenuously 
contends  that  in  suits  to  recover  for  personal  injuries  it  is  not 
competent  for  the  court  to  say  that  the  verdict  shall  stand 
for  any  definite  sum  less  than  it  designates.'  It  was  for- 
merly the  rule  in  Wisconsin  where  the  excess  of  the  judgment 
was  not  readily  severable  from  the  rest  and  clearly  ascertain- 
able from  the  record,  that  the  appellate  court  would  not  sub- 
stitute its  judgment  for  that  of  the  jury  and  allow  the  plaint- 
iff to  remit  accordingly,  and  then  afiirm  the  judgment.*  The 
first  case  in  which  the  question  arose  in  Minnesota  considers 
it  in  a  conservative  manner.*  But  the  tendency  of  the  late 
decisions,  except  in  Georgia,  is  in  the  direction  of  unqualified 
support  for  the  practice  which  allows  the  appellate  and  trial 
courts  in  cases  in  which  excessive  damages  have  been  awarded, 
and  in  which  the  plaintiff  is  entitled  to  substantial  damages, 
to  indicate  the  excess  and  give  him  the  option  to  remit  it  and 
take  judgment  for  the  residue  or  be  awarded  a  new  trial. 
This  is  held  not  to  be  an  invasion  of  the  province  of  the 

344 ;  CorcoraD   v.  Harran»  55  Wia  is  not  supported  by  any  interpreta- 

120 ;  Baker  v.  Madison,  62  id.  187 ;  tion  which  can  be  given  the  evidence 

Massey  v.  Toronto  Printing  Ca,  11  a   remittitur  will    not   be  allowed. 

Ontario,  862 ;  Belt  v.  Lawes,  12  Q.  R  Doty  v.  Steinberg,  25  Ma  App.  828, 

Div.  856.  following  Koeltz  v.  Blackman,  supra, 

A  defendant  cannot  be  required  to  See  Sherman  v.  Commercial  Printing 

accept  an  offer  of  a  remittitur  of  the  Ca,  20  Mo.  Appk  81 ;  International, 

excess  of  the  damages  as  a  finality  etc.  R  Ga  v.  Wilkesi,  68  Texas,  617 ; 

and  so  as  to  bar  him  of  his  right  to  a  Parsons  &  P.  R  Ca  v.  Montgomery, 

review  of  other  proceedings  in  the  46  Kan.  120. 

trial.   Gardner  v.  Tatum,  81  Cal  870.  2  Savannah,  eta  Ry.  v.  Harper,  70 

^See  Luson  v.  Smith,  1  Nev.  &  Ga.  119;  Carlisle  v.  Callahan,  78  id. 

Man.    804;    Sherry   v.    Frecking,  4  820. 

Duer,  452;  Koeltz  v.  Blackman,  46  'Potter  v.  Chicago  &  N.  By.  Ca, 

Ma  820.  22  Wis.  615. 

If  the  amount  awarded  by  the  jury  ^  Craig  v.  Cook,  28  Minn.  288. 
as  damages  is  grossly  excessive  and 
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jury  or  of  the  rights  of  the  defendant.^  In  Louisiana  if 
the  verdict  is  clearly  less  than  it  should  be  the  supreme  court 
will  render  judgment  for  such  sum  as  the  evidence  indicates  to 
be  proper.^  In  a  recent  English  case*  in  which  the  general 
question  was  for  the  first  time  passed  upon  by  a  court  of  ap- 
peal, it  was  argued  that  the  power  to  reduce  the  verdict  with- 
out the  consent  of  both  parties  to  the  action  could  not  exist 
with.out  the  power  to  increase  it  without  such  consent,  which, 
couu^l  said,  would  be  an  absurd  conclusion,  because  then  the 
court  would  in  that  case  be  giving  damages  which  a  jury  had 
not  given.  The  answer  was  made  by  Brett,  M.  E. :  "I  am, 
however,  by  no  means  prepared  to  say  that  the  court  might 
not  refuse  a  new  trial  if  a  defendant  would  agree  that  the 
damages  should  be  larger.  Suppose  a  case  in  which  a  new. 
trial  should  be  moved  for  on  behalf  of  the  plaintiff  on  the 
ground  that  the  amount  of  damages  which  the  jury  had  given 
was  obviously  unreasonably  too  small,  I  am  far  from  saying 
that  the  court  would  not  have  power  in  favor  of  the  defend- 
ant and  in  his  interest  to  say  that  the  damages  given  are  too 
small,  but  if  the  defendant  will  agree  to  their  being  increased 
to  such  a  sum  as  may  be  stated,  a  new  trial  shall  be  refused." 
In  the  trial  court,  after  a  motion  for  a  new  trial  has  been 
granted  on  the  ground  of  excessive  damages,  it  is  held,  in 
Indiana,  to  be  too  late  to  avoid  the  objection  by  remitting 
the  excess;*  and  in  Kentucky,  that  it  is  too  late  after  judg- 
ment; at  all  events,  after  the  close  of  the  term.*    The  remis- 

1  Missouri  P.  Ry.  Ca  v.  Dwyer,  86  *  Bealle  v.  Schoal,  1  A.  K.  Marsh. 

Kan.  58 ;  Baker  v.  Madison,  62  Wis.  475 ;  Holeman  v.  Coleman,  id.  297 ; 

137;  Union  v.  Durkes,  88  N.  J.  L.  21 ;  James  v.  Wilson,  7  Tex.  280. 

Belknap  v.  Boston  &  M.  R,  49  N.  H.  In  Planters'  Bank  v.  Union  Bank, 

858 ;  Arkansas  Valley  L.  &  C.  Ca  v.  16  WalL  488,  497,  Strong,  J.,  said : 

Mann,  180  U.  S.  69;  Hopkins  v.  Orr,  *'It  is  further  assigned  for  error  by 

124  id.  610;  Kennon  v.  Gilmer,  181  the   defendants  that  the  court   al- 

id.  22 ;  Pratt  v.  Pioneer  Press  Co.,  85  lowed  the  plaintiffs  to  withdraw  a 

Minn.  251;  Hutchins  v.  St  Paul,  etc.  remittitur  entered  by  them  of  part 

Ry.  Ca,  44  id.  6 ;  Belt  v.  Lawes,  12  of  the  verdict  obtained  on  a  former 

Q.  B,  Div.  856.  trial  of  the  case.    The  only  objection 

s  Sullivan  v.  Shreveport  &  P.  R.  made  in  the  coui*t  below  to  the  al- 

Ca,  89  La.  Ann.  800 ;   Caldwell  v.  lowance  was  that  the  remittitur  was 

Vicksburg,  eta  R.  Ca,  41  id.  624.  an  acknowledgment  of  record  that 

*  Belt  V.  Lawes,  12  Q.  R  Div.  (1884)  the  amount  remitted  was  not  due. 

856.  There   had   been   n  former  trial,  in 

^  Hill  V.  Newman,  47  Ind.  187.  which  the  iilaintiffs    had   obtainei 
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sioD,  to  have  effect,  should  be  made  during  the  term,  and 
while  the  judgment  is  under  the  control  of  the  court.*  The 
appellate  court  will  not  listen  to  an  objection  from  the  de- 
fendant based  on  the  fact  that  the  plaintiff  has  voluntarily 
remitted  in  the  trial  court  a  portion  of  the  damages  awarded 
by  the  jury.*  And  it  is  doubtless  the  rule  that  the  party  who 
has  so  remitted  will  not  be  heard  to  claim  that  the  amount 
which  remains  is  insufficient. 

[815]  Where  it  appears  that  at  least  nominal  damages  should 
have  been  given,  but  the  jury  have  found  a  verdict  for  the  do- 
fendant,  then  whether  the  court  will  grant  a  new  trial  will  de- 
pend on  whether  any  other  right  than  that  to  such  damages 
is  involved  in  the  question.  If  not  a  new  trial  will  not  be 
granted ;  •  but  if  a  judgment  for  the  plaintiff  would  entitle  him 
to  costs  or  is  necessary  to  vindicate  any  right  drawn  in  ques- 

judgment  for  $113,296  01,  with  five  eU  v.  Calvert,  8  Ind  127,  a  jury  in  a 
per  cent  interest  from  November  25,  justice^s  court  found  a  verdict  of 
186a  This  was  a  larger  amount  of  $100  in  favor  of  the  plaintiff,  and 
interest  than  the  petition  of  the  judgment  was  rendered  thereon ;  but 
plaintiffs  had  claimed,  and*  they  en-  before  the  entry  on  the  justice's 
tered  on  the  judgment  a  remittitur  of  docket  was  signed  and  sealed  by  him 
the  excess,  expressly  reserving  their  the  plaintiff  entered  a  remittitur  of 
right  to  the  balance  of  the  judgment  $25  of  the  judgment  The  defendant 
Subsequently  a  new  trial  was  granted,  appealed,  and  the  appellate  court 
and  it  is  now  contended  that  the  re-  rendered  judgment  for  $80 ;  held,  a 
mittitur  had  the  effect  of  a  retraxit  reduction  of  the  judgment  so  as  to 
As  it  was  entered  after  judgment,  carry  costs;  because  the  remittitur 
such  perhaps  would  be  the  effect  if  should  have  been  of  $25'  of  the  ver- 
the  judgment  itself  had  not  been  set  diet  and  judgment  taken  for  the  re- 
aside,  and  a  new  trial  had  not  been  mainder. 

granted  Bowden  v.  Horne,  7  Bing.  >  Central  R  v.  Crosby,  74  Ga.  787. 
716.  But  such  cannot  be  its  opera-  *  Ely  v.  Parsons,  55  Conn.  83 ;  Eaton 
tion  now.  If  it  takes  effect  at  all,  it  v.  Lyman,  30  Wis.  41 ;  Laubenheimer 
must  in  its  entirety,  and  the  plaintiffs  v.  Mann,  19  id.  519 ;  Hibbard  v.  West- 
must  hold  their  first  judgment  for  em  U.  TeL  Co.,  33  Wis.  658;  Jones  y; 
the  balance  unremitted.  As  their  King,  id.  422;  Chase  v.  Bassett,  15 
judgment  no  longer  exists,  there  is  ABL.  (N.  S.)  293 ;  Elwell  v.  Bradham, 
no  reason  for  holding  that  the  re-  2  Speers,  141 ;  Sherwood  v.  Oibeon,  5 
mission  of  a  part  of  it  is  equivalent  Up.  Can.  Q.  R  205 ;  Smith  v.  Weed 
to  an  adjudication  against  them."  Sewing  M.  Co.,  26  Ohio  St  562 ;  Ma- 
1  Robertson  v.  Allen,  86  Ark.  558;  honey  v.  Robbins,  49  Ind.  146;  Huds- 
Russell  V.Hubbard, 59 111. 835; Rowan  peth  v.  Allen.  26  id.  165;  Patton  v. 
V.  People,  18  IIL  159;  Buckles  v.  Hamilton,  12  id.  256 ;  Hucker  v.  Blake, 
Northern  Bank  of  Ky..  63  111.  268;  17  id.  97.  See  §  11,  ante. 
Fury  V.  Stone,  2  DalL  184.    In  Crock- 
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tion  a  new  trial  will  be  granted  if  the  jury  have  erroneously 
found  for  the  defendant  when  they  should  have  found  nominal 
damages  for  the  plaintiff.*  The  rule  that  a  new  trial  will  not 
be  granted  in  favor  of  a  plaintifF  who  at  most  is  entitled  to 
nominal  damages  applies  only  to  cases  where  the  trivial  nature 
of  the  claim  is  clear  and  unquestionable.^  The  smallness  of  the 
damages  is  no  objection  to  a  new  trial  when  the  verdict  is 
manifestly  contrary  to  the  evidence  and  the  judge's  charge  to 
the  jury.*  If  a  case  is  submitted  to  a  court  upon  an  agreed 
statement  6f  facts  in  which  the  damages  are  not  fixed,  or  an 
assessment  provided  for,  the  judgment,  if  for  the  plaintiff,  will 
be  for  nominal  damages  only. 

§  461.  Terdicts  must  be  certain.  The  verdict  be-  [816] 
sides  being  responsive  to  the  issues  should  find  with  certainty 
the  amount  of  damages  that  the  jury  intend  to  award  to  the 
successful  party  in  money .^  It  is  safest  and  most  prudent  to 
specify  the  exact  amount.*  It  will,  however,  be  deemed  cer- 
tain if  it  can  be  rendered  so  by  reference  to  the  facts  estab- 
lished by  the  record  or  found  by  the  jury.  If  the  jury  find 
all  the  necessary  data  so  that  by  mere  arithmetical  calculation 
the  amount  can  be  determined,  the  verdict  is  certain  and  will 
support  a  judgment  for  the  amount  so  ascertained.^    If  [817] 

iMcCarty  ^*  Leggett»  8  HUl,  184;  Ga.  09;  BraDnin  v.  Forees*  12  R  Moii. 

High  V.  JohnsoD,  28  Wis.  73 ;  Roeen-  606. 

baum  V.  McThomas,  84  IncL  881.  See  In  Darden  v.  Mathews,  22  Tex.  8.0. 

§11,  ante,  the  action  was  on  a  note  and  this 

*  McCarty  v.  Leggett,  supra;  Plum-  was  the  verdict :  "  We,  the  jury,  find 
leigh  T.  Dawson,  6  UL  544 ;  Teal  v.  for  the  plaintiff  a  judgment  for  the 
Russell,  8  id.  819.  amount  due  on  said  note,  with  legal 

*  Brooklyn  v.  Sequa,  Tay.  (N.  C.)  interest,  less  the  sum  of  $51,  and  the 
268.  interest  on  the  same  from  January, 

4  SheU  V.  Sanders,  46  Ga.  469.  1856."    The  court  held  that  the  day 

*  Darden  v.  Mathews,  28  Tex.  820.    of  the  verdict  is  fixed  by  the  record ; 
<  Phillips  V.  Behn.  19  Ga.  298 ;  Beck-    the  legal  interest  defined  by  the  stat- 

wiih  V.  Carleton,  14  Gu.  691 ;  Burton  ute  and  the  uncertainty  of  '*  January, 

V.  Anderson,  1  Tex.  98 ;  James  v.  Wil-  1856,"  was  to  be  resolved  moststrongly 

son,  7  id.  280;  Ma3's  v.  Lewis,  4  id.  against  the  party  claiming  under  the 

88 ;  Sacrest  v.  Jones,  80  id.  596 ;  Mil-  verdict ;  that  the  ascertainment  of 

ler  V.  Shackleford,  4  Dana,  271 ;  Mc-  the  amount  was  a  mere  mathematical 

Gi*egor  V.  Armill,  2  Iowa,  80 ;  Gibson  calculation  and  could  be  rendered 

V.  Lewis,  27  Mo.  532 ;  Gaff  v.  Hutch-  certain  if  ^  said  note  **  refers  to  the 

inson,  88  Ind  841 :  Fiies  v.  Mack,  83  note   in    the    petition.    Roberts,  J., 

Oliio  St  52 ;  Jackson  v.  Jackson,  47  said :  "  The  object  of  a  verdict  is  to 
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tho  verdict  does  not  find  the  facts  upon  which  the  calcalation 
of  damages  depends  according  to  the  issue,  nor  the  amount  of 
damages  themselves,  it  is  fatally  defective.  Thus  in  an  action 
for  the  conversion  of  personal  property  the  jury  found  for  the 

annouQce  to  the  court  the  judgment    leged,  but  to  the  facts  in  evidence, 
of  tlie  jury  as  to  how  far  the  facts  Smith  v.  Johnsoo,  8  Tex.  418.    There 
established  by  tlie  evidence  conform  is  no  such  expression  in  this  case  to 
to  those  which  are  alleged  and  put  in  prevent  tlie  usual  presumption  from 
issue  by  the  pleadings.    As  the  facts  being  indulged.  This  general  verdict 
thus  declared  constitute  the  basis  of  '  We»  the  jury,  find  for  the  plaintifl,* 
a  judgment  (which  is  but  the  legal  will   often    be   sufficient    In   such 
consequence  of  the  facts  thus  found),  cases  its  import  would  be  that  all  the 
it   follows    that   the   verdict   must  material  facts  alleged  by  the  plaintiff 
either  affirm  or  negative  such  of  the  that  were  put  in  issue  are   estab- 
disputed  facts  as  will,  in  connection  lished.    It  is  difficult  to  see,  on  prin- 
with  those  admitted,  if  any,  support  •  ciple,  why  this  general  verdict  would 
a  legal  judgment    A  special  verdict  not  be  all  that  was  necessary  in  an  ac- 
reiterates  the  facts  alleged,  of  which  tion  upon  a  note  where  the  general 
the  jury  have  had  proof,  in  such  issue  alone  was  pleaded  and  where 
manner  as  to  indicate  their  judg-  there  were  no  payments,  offsets  or 
ment  upon  them.    A  general  verdict  other  facts  established,  changing  the 
is  defined  to  be  'a  finding  by  the  amount  to  be  recovered  and  mak- 
jury  in  the  terms  of  the  issue  or  is-  ing  it  different  from  that  claimed 
sues  submitted  to  them ;  and  it  is,  in  the  petition.    All  the  facts  as  to 
wholly  or  in  part  for  the  piainciflf  or  the  amount  promised,  time  of  pay- 
defendant'    2  Tidd*s  Pr.  869.    In  its  ment  etc.,  must  be  specifically  set 
most  general  form  it  is,  *  We,  the  forth  just  as  they  are  in  the  note ; 
jury,  find  for  the  plaintiff.'    That  is,  and  interest  whether  stT^ulated  in 
they  find  the  issue,  the  material  facts  the  note  or  not  follows  as  a  legal 
in  dispute,  as  presented  in  the  plead-  consequenca  Hart  Dig.,  artSL  1606-8L 
ings,  in  favor  of  the  plaintiff.    It  is  "  In  the  English  courts  a  different 
only  by  understanding  this  general  practice  has  prevailed,  which  renders 
expression  in  connection  with,  and  it  necessary  for  the  jury  to  find  in- 
as  a  response  to^  the  issue  as  formed  tei-est ;  because  they  treated  interest 
by  the  pleadings  that  it  can  be  held  not  as  a  legal  consequence  but  as  dam- 
to   amount   to   any  declaration  of  ages,  to  be  allowed  or  not  according 
facts.    The  jury,  therefore,  must  be  to  the  discretion  of  the  jury.  2  Tidd*s 
])resumed  to  have   expressed  their  Pr.  873.    In  actions  sounding  in  dam- 
finding  with  reference  to  the  facts  in  ages,  and  in  actions  where  damagcri 
the  pleadings,  unless  they  also  state  may  be  recovered  incidentally,  ana 
something  which  shows  that  such  in  all  actions  of  whatsoever  character 
was  not  their  intention.    As,  for  in-  where  dates,  amounts  and  the  like  are 
stance,  where  the  jury  found  for  the  not  usually  intended  or  understood 
plaintiff  '  the  amount  of  the  note  ad-  to  be  stated  accurately,  and  need  not 
duced,'  it  was  held  that  the  verdict  be  proved  as  stated,  there  should  not 
was  bad,  because  by  the  word  '  ad-  only  be  the  genial  finding  for  the 
duced '  they  plainly  showed  that  they  plaintiff,  but  also  a  special  finding  aa 
had  reference,  not  to  the  facts  al*  to  the  amount    So,  too,  as  in  this 


§  461.]  VERDICT   AND  JUDGMENT.  957 

plaintiff,  and  instead  of  assessing  his  damages  deter-  [818] 
mined  the  value  of  the  property.  "  to  he  $6,308."  It  was  held 
uncertain  because  on  the  language  the  court  could  not  assume 
that  the  jury  intended  to  fix  the  value  at  the  time  of  the  con- 
version.* If  the  declaration  does  not  state  precisely  the  plaint- 
iff's demand  a  verdict  for  the  amount  claimed,  not  stating  it, 
will  be  insufficient.  In  such  a  case  the  data  for  computing 
the  amount  is  not  in  the  record.*  A  verdict  is  insufficient  to 
sustain  a  judgment  if  it  cannot  be  made  certain  as  to  amount 
without  looking  out  of  the  record  to  the  evidence  given  on 
the  trial.' 
If  the  verdict  goes  beyond  the  issue  raised  by  the  [819] 

case,    where   payments,    otfsete    or  where  it  is  imposed  to  punish  negli- 

other  matter  is  pleaded  and  estab-  gent»  tortious  or  fraudulent  conduct 

lished,  which  reduces  the  amount  of  it  rests  in  the  pleasure  of  the  jury 

recovery  below  the  amount  claimed  and  is  given  as  damages.    Sedg.  on 

in  the  petition,  the  amount  of  the  re-  Dam.    The  general  rule  undoubtedly 

duction  should,  in  some  way,  be  in-  is  that  interest  is  not  recoverable  on 

dicated  by  a  special  finding."    But  unliquidated  damages  pr  for  an  un- 

see  Educational  Association,  etc.  v.  certain  demand ;  and  whenever  it  is 

Hitchcock,  4  Kan.    86;    Parker  v.  allowable,  as  in  trover  or  trespass, 

Fisher,  89  111.  164.  for  converting  or  taking  goods  —  in 

Dozier  v.  Jarman,  80  Ma  216,  is  an  which  the  measure  of  damages  is  in 

instance  of  the  strict  construction  of  general  the  value  of  the  property  at 

a  verdict ;  and  probably  is  more  strict  the  time  of  the  taking  or  conversion, 

than  is  warranted  by  the  authorities  with  interest  —  the  interivt  is  not  re- 

generally.    It  was  an  action  to  re-  coverable  as  such  in  addition  to  the 

cover  damages  for  a  wrongful  sale  damages  assessed  by  the  jury,  but 

caused  to  be  made  by  the  defendant  must  enter  into  the  estimate  of  and 

The  jury  found  a  verdict  against  him  be  found  as  part  of  the  damage  it- 

for  $5,258,  with  interest  from  the  day  self." 

of  sale.    After  discharge  of  the  jury  A  verdict  in  an  action  for  use  and 

the  court  caused  the  interest  to  be  occupation  which  assesses  damages 

computed   and   included  it  in   the  at  a  named  sum  and  legal  interest  is 

judgment  on  the  verdict    The  court  void  for  uncertainty  and  will  not 

say :  '*  The  action  is  one  sounding  in  support  a  judgment  unless  the  words 

damages,  and  the  amount  of  damages  "and  legal  interest  "be  rejected  as 

was  specifically  found  by  the  jury ;  surplusage.    Meeker  v.  Oardella,   1 

upon  which  interest  ^o  noniinCj  was  Wash.  St  180.    See  Western  M.  &  L. 

given  in  addition.    Interest  is  recov-  Co.  v.  Blancbard,  id.  280. 

erable,  as  a  matter  of  law,  either  by  ^  Knickerbocker,    etc.    M.    Ca    v. 

reason  of  an  express  contract  to  pay  Hall,  8  Nev.  194. 

it  or  because  it  is  recoverable  as  dam-  *  Neville  v.  Northcutt,  7  Cold.  294 ; 

ages  which  the  party  is  legally  bound  Gerhab  v.  White,  40  N.  J.  Lu  242. 

U)  pay  for  the  detention  of  money  or  *  Fries   v.  Mack,  88  Ohio  St  52; 

property  improperly  withheld ;  and  Mays  v.  Lewis,  4  Texas,  88 ;  Claiborne 
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pleadings,  and  passes  upon  an  extraneous  fact,  or  contains  any 
redundant  statement,  such  finding  or  statement  may  be  re- 
jected as  surplusage,  and  will  not  vitiate  the  verdict  if  it  is 
otherwise  sufficient,^  unless  the  addition  clearly  shows  that 
the  jury  reasoned  incorrectly  or  from  false  premises.*  - 

V.  TaDDer,  18  Texas,  68 ;  Fromme  v.  offered  in  evidence  upon  the  trial 
Jones,  18  Iowa,  474 ;  Smith  v.  Tucker,  Perhaps  they  did  so  intend,  though 
25  Texas,  694  the  verdict  does  not  say  sa  The  facts 
In  Fries  v.  Mack,  supra,  the  action  found  in  regard  to  it  are  neither  ex- 
was  brought  on  a  judgment  This  pressed  nor  necessarily  implied  in  its 
was  the  verdict:  **We,  the  jury,  do  language.  .  .  .  The  judgment 
find  for  the  plaintiff  $7,000  and  inter-  should  follow  as  a  logical  sequence 
est  from  the  maturity  of  the  seven  from  the  issues  of  fact  declared  by 
notes  of  tlfiOO  eacK  given  February  the  pleadings  and  the  findings  of  the 
f,  I860,  up  to  March  2,  1874**  The  jury  thereon.  If  the  judgment  is 
question  was  as  to  adding  interest  to  warranted  by  the  pleadings  and  ver- 
the  $7,000.  The  court  say :  "The  ac-  diet  it  should  be  sustained;  but  if  it 
tion  is  not  brought  upon  promissory  has  no  such  basis  it  cannot  be  sup- 
notes  ;  nor  were  any  such  notes  re-  ported."  Wells  v.  Ck)x,  1  Daly,  515, 
ferred  to  in  the  pleadings ;  and  the  must  be  doubted  on  the  test  of  the 
verdict  neither  gives  copies  of  them  foregoing  case,  which  undoubtedly 
nor  states  the  times  at  which  they  lays  down*  the  correct  rula  On  the 
are  respectively  payable.  Was  it,  trial  the  court  charged  the  jury  that 
then,  within  the  province  of  the  if  their  finding  was  in  favor  of  the 
court  to  identify  the  notes  referred  plaintiff  the  amount  due  him  was 
to  by  the  jury,  and  ascertain  the  $610.29.  The  jury  found  for  the 
times  when  they  severally  matured,  plaintiff  ''for  the  whole  amount 
by  reference  to  the  evidence  offered  claimed  and  interest"  After  dts- 
on  the  trial?  We  are  constrained  to  charge  of  the  jury  the  court,  on  mo- 
answer  this  question  in  the  nega-  tion,  supported  by  th%  court*s  mem- 
tive.  The  facts  found  by  the  court  (in  ory  of  its  charge  and  affidavits  of 
thus  identifying  the  notes,  computing  the  intention  of  the  jury,  corr(>cted 
the  interest  thereon,  and  entering  the  verdict  by  inserting  the  sum 
judgment  accordingly)  formed  no  stated  in  the  charge, 
part  of  the  record,  and  were  found  i  Marguard  v,  Wheeler,  53  Cal. 
only  from  the  memory  or  minutes  of  445 ;  Watson  v.  San  Francisco^  etc 
the  judge  who  tried  the  case.  With-  R  Co.,  50  Cal.  623;  P&tochi  v.  Cen- 
out  a  knowledge  of  these  facts  no  tral  P.  R.  Ca,  52  CaL  90 ;  Dunlap  v. 
one  could  tell  from  the  verdict,  con-  Hayden,  29  Ind.  803 ;  Ranney  v.  Ba- 
sidered  per  se,  or  in  connection  with  der,  48  Ma  539. 
the  record,  from  what  time  the  jury  Where  a  jury  returned  a  verdict 
intended  the  computatiou  of  interest  for  plaintiff  "  for  $51.00,  subject  to 
to  commence.  The  court  found  from  an  offset  of  $26.80,  if  said  offset  had 
the  facts,  outside  of  the  record  that  not  already  been  paid ;  but  if  it  had 
the  jury  intended  by  their  verdict  to  been  paid,  then  for  $51.60  without 
refer  to  certain  notes  which  had  been  offset,"  held  proper  to  render  judg- 

'  Gregory  v.  Frothingham,  1  Nev.  253. 
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§  462.  General  verdict  on  several  counts.  If  there  is  a 
distinct  and  separate  cause  of  action  stated  in  each  of  several 
counts,  one  of  which  is  defective,  and  a  general  verdict  given 
upon  evidence  applicable  to  all,  it  cannot  be  known  that  the 
verdict  is  not  based  in  part  on  the  bad  count.^  For 'this  [820] 
reason  it  is  the  rule  that  where  a  general  verdict  is  given  upon 
several  counts,  and  one  of  them  is  not  good,  the  judgment 
will  be  arrested  or  reversed  on  error.^  But  where  it  appears 
that  there  was  but  one  cause  of  action  stated,  or,  what  comes 
to  the  same  result,  that  all  the  evidence  was  applicable  to  the 
good  counts,  the  verdict  may  be  amended  so  as  to  apply  only 
to  them.* 

A  similar  question  arises  where  in  a  single  count  a  demand 

ment  for  $51.60,  and  to  reject  the  Doug.  723 ;  Holt  v.  Scholefield»  6  T. 

balance   as   surplusaga    The  court  R  691 ;  Sheen  v«  Rickie,  6  M.  &  W. 

Bay :    "  It  in  do  way  appears  from  175 ;  Cliadwick  v.  Trower,  6  BiDg.  N. 

the  verdict  whether  it  ('offset')  had  C.  1. 

been  paid  or  not^  and  therefore  it  is       '  UDion  T.  Ca  v.  JenkiDs,  supra; 

the  same  as  if  the  verdict  said  DOth-  Aldrich  v;  Lyman,  6  R  L  9S;  Cooper 

ing  about  it"    Surplusage  does  not  v.  Bissell,  15   Johns.  318 ;  Grant  v. 

vitiate.    Hawkins  v.  Houses  65  N.  C  Astle,  2  Doug.  728 ;  Stafford  v.  Oreen, 

614 ;  Wills  V.  Qarland,  2  Va.  Cas.  471 ;  1  Johns.  605;  Say  re  v.  Jewett»  12 

Wendham  V.  Wmiams,27  Miss.  818;  Wend.    185;    Norris   v.  Durham,  0 

Patterson  v.  United  States,  2  Wheat  Cow.    151 ;    Barnard  v.  Whiting,  7 

222;  Daane  v.  Simmons,  4  Yeates,  Masa  858;  Barnes  v.  Hurd,  11  id.  57; 

441 ;  Longacre  v.  State,  8  Miss.  (2  Patten  v.  Gurney,  17  id.  182 ;  Smith 

How.)  687;  Gover  v.  Turner,  28  Md.  v.  Cleveland,  6  Met  882;  Perry  v. 

600 ;  Baker  v.  CaUender,  6  Mass.  80a  Boileau,  10  a  &  R  208 ;  Smith  v.  La- 

^Eddowes   v,   Hopkins,  1   Doug,  tour,    18   Pa.   St  248;   Cornwall  v. 

877 ;  Holt  v.  Soholefield,  6  T.  R  691 ;  Gould,  4  Pick.  444 ;  Baker  v.  Sander- 

Empson  v.  Griffin,  11  A.  &  R  186.  son,  8  id.    848;  West  v.    Piatt,  127 

In  Kline  v.  Wood,  9  a  &  R  294^  it  Masa    867 ;  Emblin  v.   Dartnell,  12 

was  held  that  if  a  general  verdict  is  M.  &  W.  880. 

given,  and  some  of  the  counts  are       In  Clarke  v.  Lamb,  6  Pick.  512;  a 

for  matters  without  the  jurisdiction  C,  8  id.  415,  it  was  held  that  when 

of  the  court  the  verdict  is  bad  for  there  are  two  or  more  issues,  and  the 

the  wholeu  verdict,  is  perfect  as   to  some  but- 

'Harker  v.  Orr,  10  Watts,  245;  silent  as  to  others^  it  is  amendable,  if 
Paul  V.  Harden,  9  a  &  R  28 ;  Union  by  the  certificate  of  the  judge  it 
T.  Ca  V.  Jenkins,  1  Caines,  881 ;  shall  appear  that  there  was  no  other 
Highland  T.  Ca  v.  McKean,  11  matter  in  trial  except  what  is  em- 
Johns.  98;  Dutchess  County  M.  Ca  braced  in  the  issues  on  which  the 
V.  Davis,  14  id.  288 ;  Stevenson  v.  verdict  is  sufficient ;  and  correction 
Newman,  18  C  R  285 ;  Trevor  v.  may  be  made  even  pending  a  writ  of 
Wall,  1  T.  R  151 ;  Hancock  v.  Hay-  error.  Petrie  v.  Hannay,  8  T.  R  659; 
wood,  8  id.  438;   Grant  v.  Astle,  2  Jones  v.  Kenned}',  11  Pick.  125. 


960  PLEADING   AND  PBOOBDUBB.  [§  462. 

is  declared  to  the  whole  of  which  the  plaintiff  is  Dot  entitled, 
or  where  two  or  more  breaches  of  a  contract  are  assigned, 
one  of  which  is  insufficient  to  sustain  a  claim  for  damages.  On 
such  a  count  a  general  verdict  cannot  be  sustained.^  Where  it 
is  positively  and  expressly  averred  that  the  plaintiff  has  sus- 
tained damage  from  a  cause  subsequent  to  the  commence- 
ment of  the  action,  or  previous  to  the  accrual  of  his  right  of 
action,  and  the  jury  give  entire  damages,  judgment  will  be 
arrested ;  but  where  the  cause  of  action  is  properly  laid,  and 
the  other  matter  either  comes  under  a  scilicet,  or  is  void,  insen- 
sible or  impossible,  and,  therefore,  it  cannot  be  intended  that 
[821]  the  jury  ever  had  it  under  their  consideration,  the 
plaintiff  will  be  entitled  to  his  judgment.' 

Where  part  of  the  special  damage  laid  in  the  declaration 
did  not  fall  strictly  within  the  covenant  alleged  to  be  broken, 
it  was  held  to  be  presumed,  after  verdict,  that  the  jury  were 
directed  at  the  trial  not  to  take  that  part  into  consideration.' 
In  the  opinion  of  the  court  there  is  a  difference  between  an 
affirmative  allegation  of  facts  which  would  exclude  a  part  of 
the  damages  declared  for,  and  the  absence  of  an  averment 
necessary  to  make  out  title  to  a  part.  If  a  claim  of  damages 
is  made  up  of  good  and  bad  items,  and  there  is  a  general 
verdict  for  the  plaintiff,  it  will  be  intended  on  a  motion  in 
arrest  of  judgment  that  the  verdict  was  given  only  for  the 
good  ones.* 

1  Leach  v.  Thomas,  3  M.  &  W.  427;  The  case  of  Sheen  v.  Rickie,  6  M. 
Sherry  v.  FreckiDg,  4  Duer,  453 ;  Gk)r-  &  W.  175,  does  not  appear  to  be 
don  V.  Kennedy,  3  Bin.  287 ;  Paley  v.  consistent  with  the  foregoing  cases. 
Osborne,  10  Coke,  1806;  Lloyd  v.  Trover  was  brought  for  the  conver- 
Morris,  Willes,  443 ;  Talbot  v.  Hem-  sion  of  chattels  and  fixtures.  The 
don,  4  J.  J.  Marsh.  558 ;  Van  Rens-  court,  by  construction  of  the  declara- 
selaer  v.  Platner,  2  Johns.  Cas.  17.  tion,  relieved  it  of  the  objection  that 

2  Williams'  note  to  Hamilton  v.  suit  was  brought  for  fixtures  an- 
Vere,  2  Saund.  1716;  Secklemore  v.  nexed ;  but  gave  opinion  of  the  effect 
ThistletoD,  6  M.  &  S.  9 ;  Gordon  v.  of  a  general  verdict  in  favor  of  tlie 
Kennedy,  2  Bin.  287.  plaintiff,  had  the  property  iudicated 

3 Campbell  v.  Lewis,  2  R  &  Aid.  by  the  word  *' fixtures"  been  tech- 

802  nically  such.    Parke,  R,  said :  **  If  it 

4  Edwards  v.  Reynolds,  Hill  &  D.  distinctly  appeared  on  the  face  of  the 

53 ;  Lawrie  v.  Dyeball,  8  R  &  C.  70 ;  declaration  that  part  of  the  cause  of 

Kitchenman  v.  Skeel,  8  Exch.  49 ;  action  was  such  as  could  not  be  re- 

Steele  v.  Western  L  L  N.  Ca,    2  covered  in  trover,  I  should  be  strongly 

Johns.  288.  disposed  to  agree  in  the  objectioD. 
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In  Connecticut,  Ohio,  South  Carolina,  and  by  statute  in 
several  other  states,  if  there  is  one  good  count  in  the  declara- 
tion a  general  verdict  which  is  responsive  to  the  issue  on  it  is 
good,  and  not  vitiated  by  there  being  another  count  [S33] 
which  is  bad.*  Where  there  are  several  counts  or  causes  of 
action  a  verdict  may  be  taken  separately  on  each ;  and  that 
is  a  prudent  course.  Then,  if  either  is  bad,  the  objection 
may  prevail  without  prejudice  to  the  verdict  on  the  good 
counts.'  If  the  verdict  is  general  and  the  declaration  contains 
more  than  one  count,  the  jury  may  be  asked  to  inform  the 
court  upon  which  count  they  basqd  their  finding.' 

§468.  Where  there  are  several  parties.  Where  there 
are  several  plaintiffs  it  is  not  competent  for  the  jury  to  find 
against  one  and  in  favor  of  another.*  Every  action  at  law 
must  be  maintained  in  favor  of  all  the  plaintiffs,  or  it  will  fail 
as  to  all.  A  verdict  in  a  tort  action  against  three  defendants 
is  good  though  it  makes  no  mention  of  one  in  default.^  And 
it  is  good  if  entitled  in  the  name  of  the  plaintiff  against  one 
of  the  defendants  by  name,  the  others  being  designated  as 

The    case   would  be    easily  distin-  ^  Walcott  v.  ColeroaD,  2  Ck>nn.  824 : 

guished  from  that  which  has  been  Smith  v.  Hawkins,  6  id.  444;  Graves 

put»  of  an  action  for  words,  some  of  v.  Waller,  19  id.  90 ;  Johnson  v.  Mul- 

which  are  not  actionable ;  there  the  len,  12  Ohio,  10 ;  Chisom  v.  School 

court  would  presume  that  the  non-  Directors,    19    id.    289;     Pratt    v. 

actionable  words  were  not  intended  Thomas,  2  Hill  (S.  C.)»  654 ;  Taylor  v. 

to  constitute  the  cause  of  action,  but  Sturgingger, .  2   Mills'    Const    867 ; 

were  used  merely  as  matter  of  ag-  Neal  v.  Lewis,  2  Bay,  204 ;  Neilson  ▼. 

gravation,    or    of   explanation;    al-  Emerson,  id.  489;  Anderson  t.  Sim- 

though  where  the  words  were  spoken  pie,  7  IlL  455;  Frankfort  Bridge  Ckx 

at  different  times,  and  some  of  them  v.  Williams,  9  Dana,  408 ;  Scott  v. 

were  not  actionable,  the  judgment  Peebles,  2  Sm.  &  M.  546 ;  Ck>wdren  v. 

would  be  arrested.    The  law  is  so  laid  Gardner,  1  J.  J.  Marsh.  589;  Peoria, 

dow*n  in  the  case  of  Penson  y.Gooday,  etc.  Ina  Co.  v.  Whitehill,  25  IlL  466; 

Cro.  Car.  827.    If,  therefore,  it  had  Newell  v.  Downs,  8  Blackf.  52a    See 

been  clear  that  this  declaration  oon-  Hudson  ▼.  Matthews,  Morris,  94 

tained  two  distinct  causes  of  action,  '  Hayter  v.  Moat,  2  M.  &  W.  56 ; 

for  one  of  which  trover  could  not  be  Mooney   v.    Kennett,    19    Mo.   551 ; 

maintained,  then,  as  general  dam-  Clark  v.  Hannibal,  eta  R.  Ca,  86  Ma 

ages  have  been  assessed  upon   the  202. 

whole   declaration,  there   must    be  '  Cross  v.  Grant»  62  N.  H.  675. 

either  an  arrest  of  judgment  or  a  *  Buckhanan  v.  Gamble^  Ga.  Dea 

venire  de  novo,^^    Griffiths  v.  Lewis,  156. 

8  Q.  R  841 ;  Alfred  v.  Farrow,  id.  »  Golden  Gate  Mill  &  M.  Ca  v.  Ma- 

854.  chine  Works,  82  CaL  184. : 
Vol.  1-61 
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^^  et  al?^  as  against  all  shown  by  the  record  to  be  defendants.^ 
It  has  already  been  stated  that  where  there  are  several  de- 
fendants, and  there  is  a  default  as  to  one,  and  an  issue  as  to 
others,  there  is  but  one  assessment  of  damages  a&  to  all.  Under 
the  old  practice  the  jury  were  called  as  well  to  try  the  issue  as 
to  inquire  of  the  damages.'  In  actions  ex  contractu^  if  those 
who  plead  succeed  otherwise  than  upon  grounds  of  personal 
discharge,  at  most  only  nominal  damages  can  be  given  against 
the  defaulted  party.* 

[823]  In  tort  actions  a  verdict  in  favor  of  one  defendant  does 
not  generally  affect  the  plaintiff's  right  of  action  against  the 
co-defendants ;  cme  may  be  found  to  be  liable  and  another  or 
the  others  may  not  have  incurred  any  liability.  So  where  one 
defendant  is  defaulted,  and  others  defend,  there  may  be  an 
assessment  of  damages  against  the  former,  though  the  par- 
ties who  plead  are  found  not  liable,  or  are  otherwise  dis- 
charged. Thus,  in  an  early  case,  trespass  was  brought 
against  six  defendants,  three  of  whom  suffered  judgment  by 
default ;  the  others  pleaded  not  guilty.  On  the  trial,  it  ap- 
pearing by  the  evidence  that  the  trespass  was  committed 
after  the  aotion  was  brought,  the  three  who  pleaded  were 
acquitted;  but  damages  were  assessed  against  the  others.* 
So  if  they  plead  different  pleas,  one  may  be  found  guilty  and 
the  others  acquitted.'  If  sued  separately,  recovery  may  be 
had  against  each.  A  judgment  against  one  cannot  be  pleaded 
in  bar  of  a  recovery  against  another,  unless  it  has  been  satis- 

1  Knox  V.  Gregorious,  43  Kan.  26.  trial,  and  a  verdict  passed  against 

s  Tidd's  Pr.  802-8 ;  1  Burr.  Pr.  872 ;  him  for  a  smaUer  sum.    It  was  held 

Hart  ▼.  De  Lord,  17  Johns.  270 ;  Cod-  that  judgment  could  not  be  entered 

derback  v.  Fanelj,  2  Wend.  624 :  Van  on  the  verdict^  nor  for  such  defend- 

Schaick  t.  Trotter,  6  Ck)w.  509 ;  Sluy-  ant^   but  that  the  judgment  con- 

ter  V.  Smith,  2  Boew.  678;  Catlin  v.  fessed  would  stand  against  the  party 

Latson,  4  Abb.  248.  who  confessed  it    The  entry  of  judg- 

s  Gerrish  ▼.  Cummings,  4   Cush.  ment^  or  the  confession,  precluded 

891 ;  Ferguson  v.  State  Bank,  11  Ark.  the    entry    of    another    judgment 

512;  Bruton  v.  Gregory,  8  Ark.  177.  against  the  other  defendants;   for 

In  Williams  v.  McFall,  2  S.  &  R.  two  judgments  final  could  not  be 

280,  assumpsit  was  brought  against  entered  in  the  same  action  on  a 

two  upon  a  joint  contract    One  of  joint  daun. 

the  defendants  confessed  judgment  <  Jones  v.  HaiTis,  2  Str.  1108L 

for  a  certain  sum,  and  the  other  'Hayler  v.  Ayliffe,  Gra  Jaa  184. 
pleaded  the  general  issue,  went  to 
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fied.^  But  where  the  action  is  against  several,  and  one  is  de- 
faulted,  and  the  others  plead  such  a  defense  that  on  a  verdict  in 
their  favor  the  record  will  show  that  the  plaintiff  had  no 
cause  of  action  against  any  of  the  defendants,  he  will  not  be 
entited  to  judgment  against  the  parties  in  default ;  and  it  will 
be  thd  same  as  to  one  found  guilty  on  a  different  plea.' 

In  a  joint  action  against  several  for  trespass  or  other  tort, 
if  all  are  found  guilty,  entire  or  joint  damages  must  be  as- 
sessed against  them.'  All  the  legal  consequences  of  being 
jointly  guilty  must  necessarily  follow ;  of  which  one  is  that 
each  is  liable  for  all  the  damages  which  the  plaintiff  has  sus- 
tained, without  regard  to  different  degrees  or  shades  of  guilt.^ 
The  jury  are  to  estimate  the  damages  against  all  the  defend- 
ants, if  guilty,  according  to  the  amount  which  they  think  the 
most  culpable  of  them  should  pay.'  It  is  irregular,  in  [834] 
such  a  case,  on  finding  those  jointly  charged  jointly  guilty  to 
assess  damages  against  them  separately  even  though  they  sev- 
ered in  pleading.*    Notwithstanding  this  rule,  juries  [825] 

1  McGee  v.  Overby,  12  Ark.  104 ;  ence  to  the  act  and  the  motives  of 

Ammonett    v.    Harris,    1    Hen.    &  the  most  guilfy,  or  the  most  innocent 

Munf.  488.  parfy ;  but  the  true  criterion  of  dam- 

'  Mayler  y.  Ayliffe,  supra;  Biggs  v.  ages  is  the  whole  injury  which  the 

Benger,  2  Ld.  Raym.  1372 ;  Briggs  v.  plaintiff  has  sustained  from  the  joint 

Greinfeild,  1  Btr.  610.  act    Compare  Hair  v.  Little,  auprcu 

*  Halsey  v.  Woodruff,  9  Pick.  555 ;  *  Callison  v.  Lemons,  2  Port  145 ; 

Fuller  T.  Chamberlain,  11  Met  608 ;  CShea  y.  Eirker,  8  Abb.  69 ;  St  Louis, 

Jones  V.  Grimmett,  4  W.  Va.  104;  etc.    R  Co.  v.    South,  48   III    176; 

Crawford    v.    Morris,    6   Gratt  90;  Weakly   v.    Royer,    8   Watts,   460; 

Bohan  v.  Taylor,  6  Cow.  818;  Wake-  TyrreU  v.  Lockhart»  8  Blackf.  186; 

ley  V.  Hart,  6  Bin.  816 ;  Bostwick  v.  Palmer  v,  Crosby,  1  id.  189 ;  Ridge  v. 

Lewis,  1  Day,  84;  Mitchell  y.  Mil-  Wilson,  id.  409 ;  Mitchell  ▼.  MUbank, 

bank,  6  T.  R  199 ;  Hill  v.  Goodchild,  6  T.  R  199 ;  Bohan  v.  Taylor,  6  Cow. 

5  Burr.  2790.  818;  Wakely  y.  Hart,  6  Bin.  816. 

4  Halsey  y.  Woodruff,  mprcu  Jn  Hill  v.  Goodchild,  6  Burr.  2790, 

B  Clark  y.  Bales,  15  Ark.  452 ;  Hardy  Lord  Mansfield  said :  **  We  hold  that 

y.  Broadus,  85  Tex.  666 ;  Crawford  y.  as  the   trespass  is   jointly  charged 

Morris,  supra;  Hair  y.  Little,  28  Ala.  upon  both  defendants,  and  the  yer- 

286;  Beal  y.  Finch,  11  N.  Y.  12a  diet  has  found  them   both   jointly 

In  Clark  y.  Newsam,  1  Exch.  181,  guilty,  the  jury  could  not  afterward 

it  was  held  that  where  two  persons  assess  seyeral  damages.    We  do  not 

were  jointly  sued  for  false  imprison-  think  that  the  present  case  calls  for 

ment,  one  of  whom  had  acted  from  an  opinion  upon  those  cases  where 

improper    motiyes,    the     damages  the  defendants  are  charged  jointly 

ought  not  to  be  assessed  with  refer-  and  seyeraUy,  where  the  defendants 
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have  frequently  severed  the  damages,  aiming,  no  doubt,  to 
apportion  them  according  to  the  culpability  of  the  respective 
defendants;  and  in  South* Carolina  juries  are  permitted,  in 

• 

plead  severally,  or  where  the  defend-  one  comes  and  appears,  etc.,  against 
ants  are  found  guiltj  of  several  parts  whom  the  plaintiff  declares  simid 
of  the  same  trespass,  or  at  a  different  cum,  etc.,  who  pleads  and  is  found 
time;  or  where  a  joint  action  is  guilty  by  the  inquest  to  damages, 
brought  for  two  several  trespasses,  and  afterwards  the  other  comes  an«l 
and  the  damages  found  severaUy,  as  pleads  and  is  found  guilty,  the  de- 
being  severally  guilty.  We  don't  fendant  who  pleaded  last  shall  be 
meddle  with  any  of  these  cases ;  there  charged  with  the  damages  taxed  by 
is  a  variety  of  opinions  in  the  books  the  former  inquest ;  for  the  trespass 
relating  to  them."  which  the  plaintiff  has  made  joint 

The  report  of  Hey  don's  Case,  11  by  his   writ   and   declaration,  and 

Coke,  5a,  states  that  "a  great  ques-  done  at  one  time,  cannot  be  severed 

tion  was  moved  and  depended  for  by  tlie  jury,  if   the  jury  find  the 

divers  terms,  how  and  against  whom,  trespass  to  be  done  by  all  at  one  and 

and  for    what   damages,  judgment  the  same  time,  as  the  plaintiff  hath 

should  be  entered.    And  at  last  upon  supposed.    Against  which  it  was  ob- 

consideration  had  of  the  precedents,  jected  that  it  might  be  mischievous 

and  of  our  books,  it  was  resolved  per  to  the  defendant  who  last  pleads ; 

iotam  curiam:  1.  That  when  in  tres-  for  excessive  damages,  by  consent 

pass  against  divers  defendants,  they  between  the  plaintiff  and  the  first 

plead  not  guilty,  on  several  pleas,  defendant^     may   be    found,     with 

and  the  jury  find  for  the  plaintiff  in  which  the  second  defendant  shall  be 

all,  the  jurors  cannot  assess  several  charged ;  and  he  shall  have  no  rem- 

damages  against  the  defendants,  be-  edy  to  relieve  himself  by  attaint,  in- 

cause  all  is  one  trespass,  and  made  asmuch  as  he  is  a  mere  stranger  to  ' 

joint  by  the  plaintiff,  by  his  writ  and  the  issue,  upon  the  trial  whereof  the 

declaration ;    and  although  one   of  damages  were  assessed.    But  it  was 

tbem  is  more  malicious,  and  de  facto  resolved  that  in  such  case  he  should 

doth  more  and  greater  wrong  than  have  attaint ;  for  although  he  is  a 

the  others,  yet  all  coming  to  do  an  stranger  to  the  issue,  yet,  because  by 

unlawful  act,  and  of  one  party,  the  the  law  he  is  privy  to  the  charge,  he 

act  of  one  is  the  act  of  all  of  the  same  shall  have  attaint    .    .    . 

party  being  present    ...    In  tres-  **  4  In  the  case  at  bar,  for  as  much 

pass  against  two,  if  the  jury  find  one  as  in  judgment  of  law  the  several 

at  one  time,  and  the  other  at  another  juries  gave  a  verdict  all  at  one  and 

time,  there  several  damages  may  be  the  same  time,  the  plaintiff  may  have 

taxed ;   but  if  the  plaintiff  himself  election  to  have  judgment  de  me/t- 

conf esses  that  they  committed   the  oribus  damnis,  by  any  of  the   in- 

trespass  severally,  there  the  writ  shall  quests,  and  it  shall  bind  all ;  but^a^ 

abate ;  and  so  there  is  a  difference  nisi  unica  executio,    .    .    . 

between  finding  by  verdict  and  con-  "5.  Where,  in  trespass,  the  defend- 

f ession  of  the  party.    Also  there  is  a  ants  plead  several  pleas,  aU  triable  by 

difference  betwixt  an  express  confer-  one  and  the  same  jury,  and  both  the 

siou  and  not  gainsaying.  issues  are  found  for  the  plaintiff,  the 

'*  2.  In  trespass  against  two,  where  jury  cannot  sever  the  damages ;  and 
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their  discretion,  to  do  so ;  *  elsewhere  it  is  irregular ;  but  the 
irregularity  may  be  cured  by  the  plaintiff  entering  a  nolle 
prosequi  as  to  all  the  defendants  but  one,  and  taking  judg- 
ment against  him  only ;  and  he  may  elect  to  enter  judgment 
for  the  best  damages ;  *  or,  according  to  some  cases,  the  [826] 
plaintiff  may  elect  to  enter  judgment,  de  rn^liorihus  damnisj 
against  all  the  defendants  found  jointly  guilty.' 

In  actions  against  several,  damages  against  all  can  be  assessed 
only  for  acts  committed  by  all  jointly;  and  the  rule  is  the 
same  although  all  have  been  defaulted  by  agreement.*  Sepa- 
rate acts,  not  committed  with  a  common  purpose  or  design,  and 
without  concert,  will  not  authorize  a  joint  recovery.*  If  it  be 
proved  that  only  one  was  concerned,  the  plaintiff  may  recover 
against  him  as  if  he  only  had  been  sued.  Persons  who  have 
not  conspired  together,  or  united  in  committing  the  wrong, 
should  not  be  joined  in  the  same  action  as  defendants.'^ 

§  464.  Double  and  treble  damages.  When  such  penal  dam- 
ages are  pillowed  by  statute,  and  are  specially  claimed  in  the 
declaration,  as  they  must  be,^  it  is  appropriate,  and  according 
to  the  general  practice,  for  the  jury,  if  they  find  the  defend- 
ant guilty,  to  find  single  damages  in  terms ;  then  the  court,  on 

if  they  do,  the  whole  verdict  is  vi-  v.  Horn,  8  Strobh.  L.  159.    Such  ap- 

ciuu&"  portionment  does  not  diminish  the 

In  Player  ▼.  Warn,  Cra  Car.  34,  it  merit  or   amount  of  the  plaintiff  a 

was  held  in  an  action  of  trover  against  recovery.    The  aggregate  of  all  the 

two  that  the  jury  might  tind  the  de-  damages  found  is  the  damage  of  the 

fendants  severally  guilty  as  to  part  plaintiff. 

of  the  property  and  not  guilty  as  to  ^  1  Saund.  207 ;  Bulkley  v.  Smith,  1 

the  residua  Duer,  648 ;  Crawford   v.   Morris,  5 

In  Turner  v.  McCarthy,  4  E.  D.  Gratt  90 ;  Allen  v.  Craig,  18  N.  J.  L. 

Smith,  250,  it  was  held  this  could  not  294;  HoUey  v.  Mix,  8  Wend.   850; 

be  done  where  it  appears  that  the  in-  Bohan  v.  Taylor,  6  Cow.  818. 

jury  resulted  from  the  joint  act  of  *  Hey  don's    Case,    11    Coke,    5a; 

both  defendants.    The  case  with  a  Rochester  v.  Anderson,  1  Bibb,  489 ; 

perhaps  concedes  that  if  it  appeared  0*Shea  v.  Kirker,  8  Abb.  69 ;  Bulkley 

that  each  defendant  was  liable  for  v.  Smith,  1  Duer,  648.    But  see  Davia 

part  of  the  injury,  there  might  be  an  y.  Chance^  2  Yerg.  94. 

apportionment   of   damages  (citing  <  Folger  v.  Fields,  12  Cui^h.  98. 

Austen  v.  Willward,  Cra  Eliz.  860;  SLeidig  v.  Bucher,  74  Pa.  St  65. 

Heydon's    Case,    aupra)\    but   not  'Id. 

where  the  whole  injury  was  jointly  ^Royse  v.  May,  98   Pa.  St  454; 

dona    HoUey  v.  Mix,  8  Wend.  350.  Rees  v.  Emrick,  6  S.  &  R  286 ;  Chip- 

iRjvin  V.  linguard,  1  Brev.  508;  man  v.  Emeric,  5  Cal.  289;  Palmer 

White  v.  McNeily,  1  Bay,  11 ;  Boon  t.  York  Bank,  18  Ma  166. 
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motion,  will  direct  judgment  for  the  increased  damages  pro- 
vided for.*  But  if  the  statute  contains  no  express  or  implied 
directions  on  the  subject,  it  is  immaterial  whether  the  court 
or  the  jury  doubles  or  trebles  the  damages.* 

To  authorize  judgment  for  such  statutory  damages,  a  verdict 
should  be  found  for  the  plaintiff,  separately,  upon  a  coant 
framed  under  the  statute.  When  the  declaration  contains 
several  counts,  some  for  common-law  causes,  and  others  upon 
a  statute  giving  double  or  treble  damages,  and  a  general  ver- 
dict is  found,  a  judgment  for  only  single  damages  can  be 
rendered;  for  it  cannot  be  judicially  known  but  that  the  ver- 
dict includes  damages  for  all  the  causes  stated  in  the  declara- 
tion.' 

[827]  §  465.  Judgment.  The  judgment  is  the  legal  concla- 
sion  upon  the  facts  established  by  the  pleadings  s^nd  verdict.^ 
If  there  is  no  plea,  and  the  subject  of  the  action  is  of  such  a 
nature  that,  the  declaration  being  confessed,  the  amount  of 
the  recovery  can  be  ascertained  by  mere  computation  and  the 
record  affords  the  data  for  determining  the  amount  for  which 
judgment  may  be  rendered,  then  the  assessment  may  be 
made  by  the  clerk  —  unless  the  practice  is  otherwise  by  stat- 
ute; in  other  cases,  as  we  have  seen,  a  jury  must  be  called.  If 
witnesses  have  to  be  examined,  and  the  damages  are  unliqui- 
dated, a  failure  to  answer  the  declaration  does  not  authorize 
the  entry  of  final  judgment  in  some  states,^  while  in  others  it 

1  Cross  y.  United  States,  1  Gall.  26 ;  »  Martin  y.  Price,  Minor  (Ala.X  68 ; 

Qaimby  y.  Carter,  20  Me.  218;  Beek-  Phillips  y.  Malone^  id.  110;  Beam  v. 

man  y.  Chalmers,  1  Cow.  584 ;  Swift  Hayden,  5  Bush,  426 ;  Kenum  y.  Hen- 

y.  Applebone,  23  Mich.  252 ;  Warren  derson,  6  Ala.  182 ;  Arhngton  y.  Mo 

y.  Doolittle,  5  Cow.  678 ;  Liyingston  bile,  etc.  R.  Ca,  80  Miss.  470 ;  Clarke 

y.  Platner,  1  Cow.  175.  y.  Seaton,  18  B,  Mon.  226 ;  Shirley  v. 

SQuimby  y.  Carter,  20  Ma  218;  Landrara,  8  Bush,  552. 

Memphis,  eta  R.  Ca  y.  Carley,  39  Ballard  y.  PurceU,  1  Ney.  342,  was 

Ark.  246.  decided  under  a  code  which  proyided 

'Ewing   y.  Leaton,  17  Ma  465;  the  manner  of  entering  the  judgment 

Labeaume  y.  Woolfolk,  18  id.  514 ;  by  default  in  two  different  dasses  of 

Lowe  y.  Harrison,  8  id.  350 ;  Shrews-  actions :  first»  where  the  action  is  on 

bury  y.  Bawtlitz,  57  id.  414 ;  Thayer  a  contract  for  the  recoyery  of  money 

y.  Sherlock,  4  Mich.  173 ;  Osbom  y.  or  damages  only,  and  there  is  a  fail- 

Loyell,  36  id.  246 ;  Benton  y.  Dale,  1  ure  to  answer,  when  it  is  made  the 

Cow.  160.  duty  of  the  clerk  to  enter  the  default, 

^  Lamphear    y.    Buckingham,   38  and  immediately  thereafter  to  enter 

Conn.  287.  a  judgment;  in  the  second  class,  de- 
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does.^  Where  a  case  is  tried  by  a  jury,  and  they  return  a  ver- 
dict for  the  plaintiff,  but  without  any  finding  of  damages,  the 
court  may  amend  it  in  this  respect  by  adding  nominal  dam- 
ages, as  it  is  a  legal  consequence  of  the  finding,  and  enter 
judgment  accordingly ;  and  this  correction  is  necessary  to  give 
the  plaintiff  a  judgment  for  costs.' 

§  466.  Judgment  must  follow  verdict.'  The  ver-  [S38] 
diet  is  good  if  it  contains  the  data  for  ascertaining  the  amount 
with  certainty  by  calculation.  The  judgment  is  warranted 
by  the  verdict  when  rendered  for  the  amount  so  ascertained.* 
Thus,  where  the  suit  was  on  a  note  for  $100,  and  the  jury  re- 
turned a  verdict  "  for  the  plaintiff  for  the  amount  of  the  note, 
SlOO,"  and  a  judgment  was  rendered  for  $105.66,  principal  debt 
and  interest,  the  court,  holding  that  the  interest  followed  the 
debt  as  an  incident,  aflBrmed  the  judgment.'  When  the  ver- 
dict is  excessive,  and  the  excess  is  remitted,  the  judgment  is 
properly  rendered  for  the  residue.'  If  a  verdict  exceed  the 
penalty  of  a  bond  the  court  may  enter  judgment  for  the  proper 

fault  is  entered  in  the  same  manner,  The  omission  of  the  word  '*  dol- 
but  the  plaintiff  must  apply  to  the  lars  *'  in  a  verdict  for  plaintiff  in 
court  for  the  relief  demanded  in  his  ctssumpsit  does  not  affect  the  valid- 
cpmplaint;  and  it  is  also  provided  ity  of  the  judgment  rendered  thereon 
that  if  the  taking  of  an  account^  or  though  no  amendment  was  madeu 
the  proof  of  any  fact  be  necessary  to  Hopkins  v.  Orr,  124  U.  S.  510. 
enable  the  court  to  give  judgment,  '  Colonization  Society  v.  Reed,  25 
the  court  may  take  the  account^  or  Tex.  Sup.  843 ;  Diedrich  v.  North- 
hear  the  proof,  or  may  in  its  dis-  western  R.  Ca,  47  Wi&  662 ;  MitcheU 
cretion  order  a  reference  or  a  jury  ▼•  Giessendorflf,  44  Ind.  858 ;  Beid  v. 
trial  for  that  purpose.  It  was  held,  Dunklin,  5  Ala.  205 ;  Martin  v.  Com- 
if  the  suit  be  for  unliquidated  dam-  monwealth,  6  J.  J.  Marsh.  649. 
ages,  they  must  be  shown  by  proof  in  *  See  ante,  %  464 ;  Dawson  v.  Shirk, 
one  of  these  modes.  102  Ind.  184^ 

By  the  code  of  Kentucky,  allega-  *Fisk  v.  Holden,  17  Tex.  408.    See 

tions  of  value  or  amount  of  damages  West  v.  Milwaukee^  etc.  By.  Ckx,  56 

cannot  be  taken  as  true  by  failure  Wis.  81& 

to  answer.    Daniel  v.   Judy,  14  R  Under  a  statute  which  provides 

Mon.  898;  Clarke  ▼•  Seaton,  18  id.  that  *'when,  by  the  verdict»  either 

226.  party  is  entitled  to  recover  money  of 

1  Ante,  §  416.  the  adverse  party,  the  jury,  in  their 

3  Von  Schoening  v.  Buchanan,  14  verdict,  must  assess  the  amount  of 

Abb.  Pr.  185;  Pickens  v.  Hayden,  2  the  recovery,"  the  court  has  no  power 

Stew.  '10 ;  Stevens  v.  Briggs,  14  Vt  to  add  interest  to  the  amount  named 

44;  Loomis  v.  Tyler,  4  Day,   141;  in  the  verdict     Hallum  v.  Dickin- 

Thomas  v.  Commonwealth,  3  J.  J.  son,  47  Ark.  120. 

Marsh.  121.  *  Linder  v.  Monroe,  88  HL  88a 
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amount.^  Where  the  jury  have  assessed  the  damages  for  a 
tort  at  an  entire  sum  no  court  of  law^  upon  a  motion  for  a 
new  trial  because  the  amount  awarded  is  excessive  and  for  the 
insufficiency  of  the  evidence  to  support  the  verdict,  is  author- 
ized, according  to  its  own  estimate  of  the  amount  of  damages 
the  plaintiff  ought  to  have  recovered,  to  enter  an  absolute 
judgment  for  any  other  sum  than  that  assessed  by  the  jury. 
If  this  is  done  either  party  may  complain  of  the  judgment.* 
If  the  statute  prescribes  the  rule  of  damages  and  upon  the 
admitted  facts  the  court  might  properly  have  directed  a  ver- 
dict for  a  certain  sum,  it  may  increase  the  amount  included 
therein,  the  finding  being  in  disregard  of  the  instructions.^ 

§  467.  Judgment  must  be  certain.  And  must  state  the 
amount  adjudged  in  the  lawful  money  of  the  forum.  Tho 
entry  ought  to  contain  in  itself  such  precision  and  certainty 
as  to  enable  the  clerk  to  issue  execution  by  inspection  of  it 
without  reference  to  other  entries.*  A  verdict  in  assumpsit 
was  found  in  favor  of  the  plaintiff  for  $90  with  interest  from 
a  day  stated;  a  judgment  was  entered  on  it  for  $90  with 
interest  from  the  same  day.  This  judgment  was  reversed 
and  then  entered  up  for  the  aggregate  amount,  the  verdict 
being  good.  The  judgment  was  uncertain.  "  The  date,"  say 
the  court,  "  from  which  interest  is  to  be  calculated  is  given  by 
the  verdict,  but  the  time  to  which  it  was  to  run  cannot  be  as- 
certained without  reference  to  the  whole  record ;  it  would  run 
till  the  rendition  of  the  judgment,  from  which  time  the  prin^ 
cipal  and  interest,  as  a  gross  amount  of  damages,  would  carry 
interest.  The  rendition  of  the  judgment  is  the  act  of  th& 
court,  and  a  defect  in  the  judgment  cannot  be  amended  by 
the  clerk  in  issuing  execution."* 


1  Cohea  v.  State,  84  Miss.  179. 

2Kennon  v.  Gilmer,  181  U.  a  22, 
29 ;  Brown  v.  McLeish,  71  Iowa,  881. 

8  Schweitzer  ▼.  Ck)nnor,  57  Wis.  177. 
It  was  held  in  Rafferty  v.  Missouri 
Ry.  Ca,  15  Ma  ApfK  559,  that  a  judg- 
ment cannot  be  rendered  u^-^on  a  ver- 
dict which  awards  a  less  sum  as  dam- 
ages than  the  statute  fixes. 

4  Boy  ken  v.  State,  8  Yerg.  426; 
Feet  ▼.  Whitmore,  14  La.  Ann.  408 ; 
Harmon  v.  Childress,  8  Yerg.  827; 


Spiva  y.  Williams,  20  Texas,  442; 
Roberts  v.  Landram,  id.  471 ;  Early 
V.  Moore,  4  Munf.  262 ;  Berry  v.  An- 
derson, 2  How.  (Miss.)  649;  Claogh- 
ton  V.  Black,  24  Miss.  185 ;  Downing 
V.  Dean,  8  J.  J.  Marsh.  878 ;  MitcheU 
V.  Qibson,  14  Ark.  224;  BarUeU  v. 
Blanton,  4  J.  J.  Marsh.  426. 

^Tankersley  v.  Silbum,  '  Minor 
(Ala.),  185. 

A  judgment  caimot  be  rendered  to 
draw  inlierest  prior  to  its  rendition. 
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In  rendering  jadgments  for  money^  and  all  judgments  [S39] 
for  debts  or  damages- most  be  so  I'endered,  and  in  lawfal  cur- 
rency,* the  denominations  of  the  money  must  be  specified.^  A 
judgment  for  an  amount  expressed  in  barren  figures,  as  '^  for 
four  hundred  and  sixty-one  -^  damages,"  is  a  nullity ;  it  does 
not  express  a  sum  of  money.'  Expressing  the  amount  in  fig- 
Simmons  V.  Qarrett,  McCahon  (Kan.),  they  were  not  entered  in  a  manner 
82.  BO  accurate  as  they  might  have  been. 

The  judgment  entry  in  Bamett  v.  ...  I  take  it,  that  where  jadg- 
Caruth,  22  Texas,  178,  recited  the  ments  are  confessed,  if  the  plaintifiTs 
trial  and  set  out  the  verdict :  "We,  demand  is  of  the  nature  of  a  debt, 
the  jury,  find  for  the  plaintiffs  one  which  may  be  ascertained  by  calcu- 
thousand  two  hundred  and  nineteen  lation,  whether  it  arise  on  a  note  or 
55-100  doUars  principal ;  and  the  other  writing,  or  on  an  account,  it  is 
further  sum  of  one  hundred  and  sufiicient  to  enter  judgment  gener- 
seventyHseven  89-100  doUars  interest ;  ally.  The  judgment  is  supposed  to 
making  in  the  aggregate  $1,847.44*'  be  for  the  amount  laid  in  the  dec- 
After  the  recitals «the  entry  contained  laration,  and  the  execution  issues  ac- 
judgment :  ''  It  is  ordered,  adjudged  cordingly.  But  the  plaintiff  indorses 
and  decreed  by  the  court  that  the  on  the  execution  the  amount  of  the 
plaintiffs  do  recover  of  the  defend-  actual  debt,  and  if  the  defendant 
ant  for  their  debt,  damages  and  costs,"  complains  that  injustice  has  been 
etc.  This  judgment  was  held  erro-  done  the  court  are  always  ready  to 
neous  for  being  uncertain  as  to  the  give  immediate  and  liberal  relief  on 
amount  of  recovery.    See  Martin  v.  motion.*' 

Commonwealth,  6  J.  J.  Marsh.  549 ;  ^  Duerson  v.  Bellows,  1  Blackf.  217 

Hann  v.  Gk)6ling,  9  N.  J.  L.  248;  Maynard  v.  Newman,  1  Nev.   271 

Blane  v.  Sansum,  2  Call,  495 ;  Cod-  Sibert  v.  Kelly,  6  T.  R  Mon.  669 

wise  V.  Taylor,  4  Sneed,  846;  Brown  Whetstone   v.    Colley,  86   III    828 

V.  Horless,  22  Texas,  645.  Stockton  v.  Scobie,  1  J.  J.  Marsh.  6 

A  more  liberal  rule  was  laid  down  Carson  v.  Pearl,  4  id.  92 ;  Griffith  v. 
in  Pennsylvania,  in  Lewis  v.  Smith,  Miller,  6  id.  329 ;  Randolph  v.  Met- 
2  a  &  R.  142.  The  judgment  in  that  calf,  6  Cold.  400 ;  Erlanger  v.  A vegno, 
cose  is  thus  referred  to  and  main-  24  La.  Ann.  77 ;  Buchegger  v.  Schultz» 
tained  by  Tilghman,  C  J.:  "The  18  Mich.  420;  Henderson  v.  McPike, 
judgment  was  entered  in  the  way  85  Mo.  255;  Bank  of  P.  R  L  v. 
very  usual  in  this  court  in  actions  Trumbull,  58  Barb.  459 ;  Mitchell  v. 
on  the  case ;  that  is  to  say,  the  pro-  Henderson,  68  N.  C.  648 ;  Chamber- 
thonotary  entered  in  the  docket  lin  v.  Vance,  51  CaL  75 ;  Munter  v. 
Jttdgmentf  without  mentioning  for  Rogers,  50  Ala.  288. 
what  sum.  Inconveniences  fre-  '  Carr  v.  Anderson,  24  Miss.  188. 
quently  arise  from  our  loose  prac-  '  Carpenter  v.  Sherfy,  71  111.  427 ; 
tice ;  but  the  practice  of  every  court  Lawrence  v.  Fast,  20  UL  888 ;  Pitts- 
is  justly  said  to  be  the  law  of  the  burg,  etc.  R.  Ca  v.  Chicago,  58  111. 
court ;  and  we  should  produce  much  80 ;  Randolph  v.  Metcalf ,  6  Cold.  400. 
greater  evils  than  those  we  wished  See  Field  v.  Rines,  26  Minn.  201 ; 
to  prevent  should  we  attempt  now  Gutzwiller  v.  Crowe,  82  id.  70. 
to  destroy  i>ast  judgments  because 
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[830]  ares  is  not,  probably,  an  infraction  of  the  statutes  re- 
quiring judicial  proceedings  to  be  recorded  in  the  English 
language,^  but  it  is  deemed  too  unsafe,  and  therefore  has  been 
held  not  to  be  tolerated.'  In  New  Jersey,  such  proceedings 
being  required  to  be  recorded  "  in  words  at  length,"  stating 
the  amount  of  a  judgment  in  figures  has  been  held  to  be  good 
cause  for  reversal.' 

Sbotion  6. 

BESTrnmoN  afteb  beyebsal  of  judoment. 

§  468*  How  made.  When  it  happens  that  a  judgment  is 
collected  or  paid  pending  a  writ  of  error,  appeal,  or  certiorarij 
the  defendant  is  entitled,  on  its  reversal,  to  restitution  of  what 
he  has  lost  by  the  erroneous  judgment.  If  money  has  been 
collected  or  received  upon  a  judgment  valid  at  the  time  and 
binding  between  the  parties,  and  that  judgment  is  subsequently 
reversed,  it  may  be  recovered,  although  payment  may  not 
have  been  coerced  by  actual  duress.^  It  may  be  recovered  by 
suit.'  Other  common-law  remedies  are  cumulative.®  A  court 
of  equity  is  possessed  of  power  to  order  the  restitution  of 
money  collected  under  its  decree  after  a  reversal  thereof, 
if  the  decree  of  reversal  extends  to  a  dismissal  of  the  bill 
for  want  of  equity.  Such  restitution  may  be  ordered -by 
rule.'  The  court  which  rendered  the  erroneous  judgment  may 
cause  restitution  to  be  made,  and  the  appellate  court  after 
reversing  it,  if  informed  by  the  record  or  otherwise  that  the 
judgment  has  been  collected,  may  require  restitution  to  be 
made  by  process  from  the  court  below,  and  enforce  compli- 
ance by  manda/mua}  The  mode  of  proceeding  to  procure 
such  restitution  must  be  regulated  according  to  circumstances. 
Sometimes  it  is  done  by  a  writ  of  restitution  without  a  scir^ 
facias^  when  the  record  shows  that  the  money  has  been  paid, 

iFuUerton  v.  KeUiher,  48  Ma  642;  854;  Clark  ▼.  Pinney,  6  Cow.  297; 

Tankersley  V.  Silburn,  Minor  (Ala.),  Green  v.  Stone^  1  Har.  &  J.  405; 

185.  Langley  v.  Warner,  8  N.  Y.  827. 

s  Linder  v.  Monroe,  83  HL  88a  « Id. 

»  Cole  V.  Petty, 2  N.  J.  L.  60 ;  Walter  ^Morgan  v.  Hart,  9  R  Mon.  79. 

y.  Vanderhoof,  id.  7a  ^  Ex    parte   Morris,    9  Wall  605 ; 

4  Lott  y.  Swezey.  29  Barb.  87.  Hall  y.  Emmons,  11  Abb.  (N.  a)  485. 

»Id.;  Stargis  y.  Allis,  10  Wend. 
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and  there  is  a  certainty  as  to  what  has  been  lost.  In  other 
cases  a  scire  facias  may  be  necessary  to  ascertain  what  is  to 
be  restored.* 

§  469.  Third  parties  not  liable.  What  is  done  under  [831] 
the  execution  pursuant  to  its  precept  is  valid ;  and,  so  far  as 
strangers  and  third  persons  are  concerned,  final.'  Where  the 
property  taken  under  the  erroneous  judgment,  in  the  absence 
of  a  supersedeas  bond  on  an  appeal,  has,  by  voluntary  sale,  or 
by  seizure  and  sale  under  process,  passed  to  innocent  purchas- 
ers pending  the  appeal ;  or  where  money  collected  under  such 
judgment  is  received  by  one  in  a  fiduciary  character,  as  by  an 
administrator,  and  he  has  pursuant  to  an  order  of  court  paid 
it  over  to  another,  the  summary  remedy  provided  by  the  stat- 
ute for  ordering  restitution  cannot  properly  be  administered ; 
and  the  party  must  pursue  a  different  remedy  by  which  all 
necessary  parties  may  be  brought  before  the  court.'  The  court 

Ud. ;  2  Salk.  588 ;  Tidd's  Pr.  1038 ;  of  which   restitation  was  awarded. 

Hunt  V.  Westervelt)  4  E.  D.  Smith,  But  I  believe  the  modem  practice 

225.  has  been  to  apply  to  the  court  on 

In    Safford  v.  Stevens,  2  Wend,  affidavit   for  leave  to  suggest  the 

158,    a   judgment  of  nonsuits  ren-  fact  on  the  record,  and  upon  which 

dered  in  the  common  pleas,  was  re-  the     judgo^ent    of    restitution     is 

versed  with  costs,  and  a  new  trial  awarded.    I  see  no  objection  to  this 

granted.    The  record  of  the  supreme  course,  as  the  court  would  undoubt- 

court  contained  a  suggestion   that  edly  permit  the  defendant  to  trav- 

the  plaintiff  had  obtained  satisfac-  erse  the  suggestion,  if  there  was  any 

tion  of  the  judgment  for  costs  in  the  doubt  of  its  truth."    See  Sheridan  v. 

common  pleas,  whereby  the  defend-  Mann,  5  How.  Pr.  201 ;  Arrowsmith 

ant  had  lost  $78.88,  ''as  was  sug-  v. -Van  Arsdale, 21  N.  J.  L.  47L 

gested,   shown   to,   and  manifestly  In  New  Jersey  the  amount  to  <be 

appeared  "  to  the  court ;  whereupon  restored  is  settled  by  an  assessment 

the  court  awarded    restitution.    In  signed  by  one  of  the  judgea    Id. ; 

the  court  of  eiTors,  referring  to  this  Harm  v.  McCormick,  4  N.  J.  L.  109 ; 

practice,    the  chancellor  said :    "  It  Randolph  v.  Bayles,  2  id.  52 ;  McChes- 

was  undoubtedly  the  former  practice  ney  v.  Rogers,  8  id.  272.  The  practice 

to  award  restitution  on  the  reversal  is  now  very  generally  regulated  by 

of  the  judgment)  only  where  it  ap-  statute. 

peared  by  the  return  of  the  execu-  *  Langley  v.  "Warner,  8  N.  Y.  827 ; 

tion  that  the  damages  or  costs  er*  South  Fork  Canal  Ca  v.  (Gordon,  2 

roneously    awarded    by  the    court  Abb.  (U.  S.)  479 ;  Bank  of  U.  S.  v. 

below  had  been  actually  levied  and  Bank  of  Washington,  6  Pet  8.    See 

paid  over.    And  if  the  fact  did  not  Reynolds  v.  Hosmer,  45  CaL  616. 

appear  upon  the  record,  the  party  '  Polk  County  v.  Syphen,  17  Iowa, 

was  put  to  his  scire  fad  inquiry  to  858. 
ascertain  the  fact,  upon  the  return 
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can  by  such  summary  remedy  reach  what  is  still  in  the  posses- 
sion of  the  adversary  party .^  If  suit  is  brought  against  an. 
officer  who  has  sold  property  to  satisfy  a  judgment,  afterwards- 
reversed,  and  who  still  holds  the  proceeds,  the  recovery  or  res- 
titution will  be  limited  to  the  amount  realized ;  but  where  the 
action  is  against  the  person  who  occasioned  the  injury  recovery 
[832]  may  be  had  for  the  whole  damage  the  injured  party  has- 
sustained  by  reason  of  the  erroneous  judgment  and  execution, — 
he  may  recover  the  full  value  of  property  sold ;  ^  such  valne 
to  be  estimated  as  of  the  time  the  sale  was  made,  with  inter- 
est,  or  if  the  property  was  wrongfully  placed  in  the  hands  of 
a  receiver  prior  to  sale,  reasonable  rents  may  be  recovered  up 
to  the  time  the  purchaser  obtained  possession,  with  interest 
from  that  time  and  the  usual  costs.'  The  assignee  of  an  er- 
roneous judgment  who  procures  an  execution  under  it  and  be- 
comes a  purchaser  of  the  property  pursuant  to  a  sale  is  not  a 
stranger  to  the  proceedings  and  cannot  claim  protection  as  a 
honafide  purchaser/  But  creditors  who  do  nothing  more  than 
file  their  claims  against  their  debtor  after  judgment  has  been 
rendered  against  him  in  a  suit  instituted  by  other  creditors 
are  not  liable  for  the  damages  resulting  from  such  erroneous 
judgment,  nor  can  they  be  compelled  to  restore  the  sum  re- 
ceived by  them  in  satisfaction  of  their  claims.  The  defend- 
ant's remedy  is  solely  against  those  who  were  parties  to  the 
original  proceeding.* 

Bestitution  may  be  had  of  land  sold  under  a  decree  of  fore- 
closure to  the  plaintiff  pending  an  appeal  after  reversal,  and 
in  such  case  the  restoration  will  include  an  accounting  for  rents 
and  profits  less  the  value  of  improvements  and  additions.'  Ic 
includes  the  right  to  costs  which  the  party  should  have  recov- 
ered when  the  erroneous  judgment  was  rendered.  Thus  after 
a  judgment  in  favor  of  a  plaintiff  had  been  affirmed  by  a 
county  court  and  reversed  by  the  supreme  court,  it  was  held 
that  restitution  entitled  the  defendant  to  the  costs  of  defend- 

1  Lovell  V.  German  R  Church,  13  «  Hays  v.  Griffith,  85  Ky.  375. 
Barb.  67.  <  Reynolds  ▼.  Hosmen  45  CaL  616; 

2  Reynolds  v.  Hosmer,  45  Cal  616;  McJilton  v.  Love,  18  IlL'48a 
Bac  Abr.,  tit  Execution;  Thompson  ^Hays  ▼.  Griffith,  85  Ky.  875, 

V.  Thompson,  1  N.  J.  L.  159;  Grayson  <^Raun  v.  Reynolds,  15  CaL  459; 
V.  Lilly,  7  T.  B.  Mon.  6.  a  Q,  18  CaL  275. 
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ing  before  the  justice  and  of  prosecuting  the  appeal  before  the 
•county  court.* 

Payment  or  collection  of  the  erroneous  judgment  is  not  re- 
garded as  a  payment  of  or  uix)n  the  debt  or  demand  upon 
Avhich  it  was  rendered,  and  if  a  new  trial  is  ordered  such  pay- 
ment or  collection  will  only  avail  by  way  of  set-oflf.*  Restitu- 
tio i  in  such  cases,  that  is  where  on  reversal  a  new  trial  is 
granted,  is  held  to  be  discretionary  in  New  York  under  the 
code,  and  the  court  may  therefore  impose  conditions  for  the 
fiafe  keeping  of  the  funds  to  answer  any  eventual  recovery.' 
It  was  discretionary  before  the  statute.*    In  determining  the 

1  EBtos  ▼.  Baldwin,  9  £ow.  Pr.  80 ;  debt  The  plaintiff  ought  not  to  hold 
Jacks  V.  Darrin,  1  Abb.  282.              ■  the  money  after  the  reversal  of  the 

2  Ringgold  Y.  Randolph,  18  Ark.  judgment  But  he  has  a  right  to  ask 
^28;  Close  y.  Stuart»  4  Wend.  95.  of  the  court  that  they  will  place  it 

•  Marvin  v.  Brewster,  66  N.  Y.  671 ;  where  it  may  be  found  if  it  shall  be 
Young  V.  Brush,  18  Abb.  171 ;  Britton  proved  that  ho  has  not  received  sat- 
V.  Phillips,  24  How.  Pr.  111.  isf action  for  the  original  judgment 

*  In  Kirk  v.  Eaton,  10  S.  &  R.  108,  We  cannot  presume  that  the  judg- 
a  judgment  confessed  was,  after  a  ment  has  been  satisfied.  Its  strength 
year  and  a  day,  sought  to  be  revived  is  not  at  all  impaired  by  the  reversal 
by  scire  facias;  there  was  an  issue  of  the  proceedings  on  the  scire /acicu. 
of  payment  Judgment  for  the  I  do  not  recollect  that  a  case  so  cir- 
plaintiff  having  been  rendered,  land  cumstanced  has  hitherto  been  before 
was  sold  on  execution  to  third  per-  the  court  We  have  said  that  in 
«ons  to  satisfy  it  Part  of  the  money  general,  restitution  is  matter  of 
was  paid  to  prior  incumbrancers  or  course.  But  it  will  be  found  that  in 
creditors,  and  the  residue  to  the  the  cases  which  have  been  decided 
plaintiff.  The  judgment  was  after-  the  original  judgment  has  been  re- 
wards reversed  for  irregularity  and  versed,  and  that  there  is  no  room  for 
the  defendant  asked  restitution.  On  presumption  that  there  is  anything 
this  question  the  court  say,  by  Tilgh-  due  to  the  plaintiff ;  or,  if  the  orig- 
man,  C.  J.:  "Under  the  circum-  inal  judgment  has  not  been  reversed 
stances  of  this  case  that  is  a  very  there  has  been  no  suggestion  that 
important  question.  The  plaintiff's  the  security  of  the  plaintiff  would  be 
original  judgment  which  was  a  lien  endangered  by  the  restitution.  The 
on  the  defendant's  land,  is  in  force,  defendant  will  obtain  substantial 
But  the  lien  is  gone  by  the  sale  of  justice,  and  he  ought  to  be  satisfied 
the  land,  because  the  purchaser  will  if  the  money  in  the  hands  of  the 
hold  it  notwithstanding  the  judg-  plaintiff  be  deposited  in  court,  sub- 
men  t  be  reversed.  Then  if  the  money  ject  to  the  event  of  a  trial  on  the 
is  put  in  the  hands  of  the  defendant  issue  of  payment  in  another  scire 
all  security  is  gone.  It  appears  that  facias  to  be  sued  out  by  the  plaintiff, 
the  defendant  is  in  bad  circum-  If,  indeed,  the  defendant  had  a  right 
stances.  The  proceeds  of  sale  did  to  an  award  of  restitution  '7x  debito 
not  pay  the  whole  of  the  plaintiff's  iustitiOj  then  this  court  would  be 
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rights  of  the  parties  on  an  application  for  restitution,  demands 
between  them  not  embraced  in  the  original  suit  and  not  dis- 
posed of  on  the  final  judgment  or  decree  will  not  be  considered.* 
But  when  the  rule  has  been  made  absolute  and  a  money  judg- 
ment has  been  rendered,  it  stands  like  any  other  judgment 
between  the  same  parties  and  is  subject  to  be  set  off  by  an- 
other judgment  held  against  the  party  in  whose  favor  the  res- 
tution  is  ordered.' 

forced  to  give  it,  be  the  consequenoe  gagor  in  insolvent  circumstances  and 

what  it  may.    But  that  I  do  not  take  thus  lose  aU  security  for  his  debt? 

to  be  the  case.    In  Baker  v.  Smith,  4  And  how,  in  principle,  is  that  to  be 

Yeates,  185,  the  court  quashed  the  distinguished  from  the  case  before 

execution  but  refused  to  award  res-  us?    Courts«of  justice  are  studious 

titution.    In   regard   to   executions  to  preserve  to  the  parties  all  the  se- 

levied  on  land,  our  situation  is  differ-  curity  in  their  power.    And  in  this 

ent  from  England.    Tliere  the  land  they  look  to  the  defendant  as  well  as 

is  not  sold,  and  therefore  the  judg-  the  plaintiff    A  writ  of  error  is  no 

ment  retains  its  lien,  although  resti-  wpersedeaa  to  an  execution  whose 

tution  be  made  of  the  land.    I  mean  operation  has  commenced  before  no- 

in  a  case  like  the  present^  where  the  tice  to  the  plaintiff.    Yet»  if  the  case 

judgment  on  a  scire  facias  is  re-  require  it»  the  money  levied  by  the 

versed  without  touching  the  original  execution  will  be  retained  in  court 

judgment    But  with  us  the  lien  is  till  the  event  of  the  writ  of  error  be 

destroyed  by  the  sheriff's  sale^  which  known.   2  Saund.  101,  note  6;  Willes, 

stands  good,  though  the  judgment  271.    There  the  court  ties  the  hands 

be  reversed.    Suppose  judgment  on  of  the  plaintiff  for  the  security  of 

a  scire  facias  on  a  mortgage  should  the  defendant    Here  we  ought  not 

be  reversed  for  some  defect  in  form  to  shut  our  eyes  to  the  consequences 

after  the  mortgaged  property  had  of  giving  the  money  to  the  defend- 

been  sold.    Would  it  not  be  a  bad  ant" 

administration  of  justice  if  the  mort-  ^  Morgan  v.  Hart  0  B.  Mon.  78b 

gagee  should  be  compeUed  to  place  '  ^  Smitii  v.  Bohon,  13  Bush,  448L 
the  money  in  the  hands  of  the  mort- 
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BeferenoM  are  to  leotioiis. 

ABATEMENT—. 

on  determination  of  issue^  judgment  peremptory,  and  same  jury  should 
assess  the  damages ;  if  omitted,  another  jury  may,  482L 

ACJCEPTOR  — 

primary  liability,  and  his  contract  governed  by  law  of  place  of  pay- 
ment, 858. 

AOCroENT  - 

towns  held  liable  when  injury  results  from  defect  in  highway,  M» 

AOCX)RD  AND  SATISFACTION  — 
definition,  246. 
consideration  of,  247. 

payment  of  part  of  debt  not  sufficient,  248i 
any  other  act  or  promise  will  suffice^  249. 

as  payment  at  different  place  or  before  maturity,  249L 
or  giving  note  or  security,  249. 
value  of  substituted  thing  not  material,  248L 
composition  with  creditor,  250l 
compromise,  25  L 

agreement  must  be  executed,  252L 
rescission  or  exoneration  before  breach,  262a 
differs  from  release^  254. 

ACCOUNT— 

when  entire^  constituting  but  one  cause  of  action,  111. 
what  a  running,  imports.  111. 

debits  and  credits  redprooal  payments  when  brought  into,  215. 
items  proper  for  mav  oe  put  into  to  show  net  balance,  216. 
interest  on,  allowed  by  custom  or  tacit  agreement,  8f  2. 
loss  of,  as  consequence  of  destroying  account  booing  must  be  speciali> 
alleged,  42a 

ACTION  — 

when  prosecution  of  groundless,  damnum  absque  injuria,  8L 

where  injury  gist  of,  8. 

when  costs  and  expenses  of,  items  of  damage,  26,  66,  68. 

difference  in  matter  of  proof  between,  for  tort  or  breach  of  contract, 

100, 104 
a  cause  of,  has  value  and  is  of  the  nature  of  property,  T» 
successive,  when  will  lie^  112-118, 126. 

necessitjr  of,  127. 
parties  to,  given  by  statute,  129. 
must  be  brought  in  name  of  person  in  whom  the  legal  interest  vested, 

180. 
wrongs  and  breaches  of  contract  concerning^  actionable  when  it  sur^ 

vives,  7. 
what  must  concur  to  give,  81 
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ACTUAL  LOSS  — 

directly  arising  from  breach  of  contract  recoverable  without  special  al- 
legation, 66. 
elementary  limitation  and  measure  of  damages,  75. 
necessary  to  give  a  right  of  action  for  more  than  nominal  damagesi  9l 
is  the  measure  of  damages  for  compensation,  12. 

AD  DAMNUM.  414,  417. 

ADMINISTRATOR  — 

charged  with  his  debt,  222. 

may  retain  for  debt  owing  him  out  of  assets.  222b 

AGENT  — 

damages  for  assuming  to  act  without  authority,  25,  84-87. 
when  he  mav  sue  in  his  own  name,  180. 
liability  for  failing  to  disburse  money  to  pay  incumbrance,  77. 
how  amount  of  indemnity  against  principal  ascertained,  82. 
may  receive  payment,  23L 
may  make  tender,  264. 
when  interest  allowed  against,  853. 

undisclosed  principal  may  sue  on  contract  fnade  in  name  of  agent,  180. 
liabiUty  to  principal,  77,  79. 

liability  of  principal  for  breach  of  contract  to  employ,  81. 
master  or  principal  liable  for  exemplary  damages  for  malicious  tort  of 
servant  or  agent»  407,  408. 

AGGRAVATION  — 

not  necessary  to  allege  matter  of,  422. 
allegation  of.  not  traversable,  428. 
proof  of,  to  enhance  damages,  894 

social  standing  of  parties  and  defendant's  wealtti,  when  provable^  404, 
405. 

AGREEMENT  — 

not  to  sue,  operates  to  relinquish  debt^  144k 
alternative,  282,  28a 

AMENDMENT  — 

of  ad  damnum^  417. 
of  verdict,  457,  45a 

ANIMALS  — 

owner  not  liable  for  acts  of  his  animals  done  according  to  their  natural 
dispositions,  81. 

not  liable  for  their  acts  done  according  to  their  vicious  habits  of  which 
he  had  no  notice,  81. 

liability  for  suffering  diseased  sheep  to  trespass  and  communicate  dis- 
ease, 18. 

ANNOYANCE  — 

as  an  element  of  damage,  4a 

ANNUITY  — 

stipulated  damages  for  non-pajrment  of,  28a 

damages  for  negligence  by  which  security  for  lOBt^  lUL 

interest  on,  recoverable,  844 

tables  of,  admissible  in  evidence,  465. 

APPEAL  — 

not  waived  by  acceptance  of  payment,  271« 
interest  pending,  889. 

APPLICATION  OF  PAYMENTS  — 
general  rule,  284. 

the  debtor  has  absolute  right  to  direct  285,  286L 
confined  to  voluntai*y  payment,  235. 
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APPLICATION  OF  PAYMENTS— continued. 
L  evidence  of,  236,  287. 

trustee  has  not  the  right  to  direct^  235b 

by  creditor,  238-240. 

by  court,  241. 

when  pro  rata,  242. 

when  to  oMest  debt,  248. 

when  to  debt  bearing  interest^  244 

general  payment  applied  to  debt  least  secured,  248L 

ARBITRATION— 

damages  for  revocation  of  submission,  581 

ARREST  — 

mitigations  for  wrongful  arrest,  150, 166. 

ASSAULT  AND  BATTERY  — 

dama{]:es  given  for  mental  as  well  as  physical  pain,  29,  93-96. 
matters  provable  in  mitigation,  151. 

recent  provocative  words  and  acts,  151. 

extent  of  mitigation,  151. 
exemplary  damages  permitted,  151,  898,  403L 
effect  of  plaintiff's  malice  in  provoking,  151. 
effect  of  criminal  punishment,  151. 

Seaceable  character  of  defendant,  151. 
efendant  in  mitigation  may  show  res  geatoR^  169, 

ASSESSMENT  OF  DAMAGES  — 
how  made,  427-434. 

writ  of  inquiry,  427. 

when  without  a  jury,  428. 
what  a  default  or  demurrer  admits,  429. 

jury  may  assess  damages  conditionally  on  demurrer  to  evidence,  429. 
defendant  may  offer  evidence  in  reduction  of  damages,  480. 
jury  tara  quarti,  432. 
when  new  jury  ma^  be  called,  488b 
correction  of  error  m,  434 

ATTACHMENT  BOND  — 

injury  to  credit  and  business  as  item  of  damage  in  action  on,  66. 

ATTORNEY- 

how  lien  of,  affected  by  set-off  of  judgment,  204 

liability  of,  for  officer's  act  done  by  his  direction,  140. 

fees  of,  as  items  of  damage,  55,  83,  86. 

value  of  hiB  services,  how  proved,  446. 

tender  may  be  made  to,  265. 

af torne/'s  lien,  204 

f  dvice  of,  may  be  shown  in  mitiga  Jo  a  c  f  €  x(  m]  larj  damages,  406. 

BAILEE  — 

value  of  property  lost  by  negligence  or  converted,  and  interest^  the 
measure  of  damages,  105. 

BANKER— 

liability  of  for  refusal  to  pay  check,  77. 
wYt&Di  tender  may  be  made  to,  265. 

BTLI^  OF  EXCHANGE  AND  NOTES  — 

when  receipt  of  them  by  creditor,  payment,  226-22X 
one  in  possession  of  may  receive  payment^  231. 
interest  on,  850. 
place  of  contract,  law  of,  860. 

BONDS  AND  UNDERTAKINGS  — 
given  in  iegal  'proceedings,  85. 
alternative  conditions  in  bonds,  2821 
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BREACH  OF  MARRIA(JE  PROMISE  — 

suits  for,  involve  other  than  pecuniary  elemente^  02L 
matters  of  mitigation,  159,  163. 
what  not  a  mitigation,  78L 

BURDEN  OF  PROOF  — 

importance  of,  in  introduction  of  evidence,  488L 

BURNING  FLUID  — 

damage  for  selling  explosive,  without  giving  information,  191 

BUSINESS  — 

damages  for  tortious  interference  with,  54»  59,  70, 158, 154 
when  damages  for  injury  to  credit  and  business  refused,  55L 
injury  to  by  breach  of  contract,  60,  01. 
damages  for  diverting  business,  65. 
damages  to  from  non-payment  of  money,  77. 

obligee  in  bond  not  to  engage  in,  may  sue  for  benefit  of  his  vendee,  180. 
damages  may  be  stipulated  in  agreement  not  to  engage  in  particular 
business,  291. 

CANAL  — 

consequential  damages  from  failure  to  notify  lessee  to  repair,  80. 

CARRIER  — 

liability  of,  for  losses  happening  during  delay  of  transportation,  87. 
for  delay  of  transportation  in  case  of  deviation,  87. 
for  personal  injury  to  passenger  jumping  from  stage  in  view  o£ 
apparent  danger,  89. 
injury  to,  from  dangerous  article  furnished  for  transportation,  25. 
difference  in  scope  of  damages  between  actions  of  tort  and  contract^ 
48,  49. 
Hobbs'  Case,  48.  49. 
damages  for  preventing  shipper  from  competing  for  prize,  71. 
liability  for  damages  for  putting  passenger  off  at  wrong  station,  48;  49, 

57,  58. 
com])enBation  to  passenger  for  inconvenience  when  put  off  short  of 

destination,  92. 
character  of  passenger  affecting  damages  against,  94 
damages  for  mental  suffering  recoverable  against  94  09. 

CAUSE  OF  ACTION— 

two  things  necessary  to^  8. 

nature  and  protection  of,  7. 

assignability  of,  7. 

nature  and  qualities  of,  7. 

has  value  and  is  of  nature  of  property,  7. 

cannot  be  affected  by  legislation,  7. 

wrongs  and  breaches  of  contract  relating  to  actionable^  7L 

when  it  survives,  7. 

what  must  concur  to  give,  8. 

violation  of  right  and  possibility  of  damage  is^  ICl 

not  divisible,  106, 110,  111. 

present  and  future  damages,  107. 

what  is  an  entire  deoiand?  108b 

splitting,  effect  of,  110. 

examples  of,  110. 
on  breach  of  contract  for  life  support,  119;  118L 
when  future  damages  included  in,  120. 
for  enticing  away  servant,  eta,  122L 
for  continuous  wrong,  125. 

CERTAINTY  — 

damages  must  be,  as  to  nature  and  cause,  58i 
ky^      liability  for  principal  loss  shown  with  certainty  includes  details  and  in- 
cidentB^  54 
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CERTAINTY — continued. 

only  items  which  are  certain  recoverable,  55. 
as  to  anticipated  profits,  50,  60,  61. 
of  a  whaline  or  other  voyage,  60. 
of  advance  in  price  of  real  estate  as  consequence  of  improvements, 

6a 

on  breach  of  virarranty  of  seeds,  61. 

of  damages  depending  on  prospective  growth  of  orchard,  621 

from  breach  or  special  contracts,  61,  64^ 

of  commercial  ventures,  67. 

on  dissolution  of  partnership,  68. 

of  commercial  agencies,  69. 

of  tortious  interference  with  business,  70. 

of  depriving  of  chances  for  prizes  and  promotion,  TL 

for  depriving  of  contingent  advantages,  72l 

for  failure  to  provide  a  sinking  fund,  74 

CHARACTER  — 

when  bad,  provable  in  mitigation,  94, 168. 

CHILDREN  — 

liability  for  injury  to,  by  negligently  leaving  dangerous  property  in 
public  place  where  children  resort,  19,  40. 
by  putting  loaded  gun  in  hands  of,  19. 
in  ventre  sa  mere,  how  regarded,  8. 

CIRCUITY  OF  ACTION  — 

defense  in  avoidance  of,  when  available,  148L 
damages  must  be  equal,  146. 

may  be  unliquidated,  146. 
agreement  not  to  sue,  144. 
principle  may  operate  in  favor  of  plaintiff,  145i 
reciprocal  obligations,  147. 
recoupment  allowed  to  prevent^  170. 

CLERK  — 

when  tender  may  be  made  to,  265. 

COLLATERAL— 

duties  and  rights  of  debtor  and  creditor  in  respect  of,  228;  2291 

COLLISION  — 

damages  at  common  law  for,  18. 
damages  for  injury  resulting  from,  64 

COMMENCEMENT  OF  SUIT  — 

date  of,  a  period  in  the  estimate  of  damages,  112;  120, 128, 127. 

COMMERCIAL  AGENCIES  — 
uncertainty  of  profits  of.  69. 
damages  for  wrongful  discharge  from,  69i 

COMMERCIAL  VENTURES  - 
damages  for  profits  of,  67. 

COMPENSATION  — 

the  remedy  mostly  given  for  violation  of  rights  % 

the  redress  given  lor  violation  of  right,  12. 

the  cardinal  principles  of,  12L 

by  it  all  rules  of  damage  tested,  12. 

actucd  loss  is  the  measure,  12,  75. 

some  exceptions  based  on  public  policy,12. 
limited  to  natural  and  proximate  coneequences,  12, 18. 
distinction  between  cases  of  contract  and  tort  in  respect  of  consequential 

damages,  15,  16. 
for  injuries  from  flood  by  removing  barrier,  19i 


980  INDEX. 

Beferenoes  are  to  seotiona. 

COMPENSATION  —  continued.. 

for  consequential  damages  from  dangerous  drug  by  mislabeling,  25b 

for  consequential  damages  from  slander.  41. 

for  enticing  or  taking  away  slaves  or  servants,  18. 

for  breacli  of  contract,  damages  contemplated  by  parties,  45. 

direct  damages,  14. 

recovery  mostly  confined  to  direct  damages.  50. 

is  the  logical  and  legal  boundary  in  respect  to  details,  75. 

adapted  to  the  nature  of  the  rights  violated,  75. 

intei'est  for  non-payment  of  money,  76,  77. 

for  total  breacli  of  contract,  78. 

the  general  measure  of,  78. 
exceptions,  78. 

proportionate  for  partial  breach,  78. 
how  restricted  when  injured  party  may  prevent  or  limit  damages,  88. 
for  mental  suffering,  when  recoverable,  95,  97. 
right  ta  exists  independent  of  motive,  98. 
how  bad  motive  may  increase,  98,  103. 

rule  of,  how  departed  from  in  action  against  officer  for  neglect  to  col- 
lect execution  from  solvent  debtor,  160. 

COMPROMISE  — 

is  a  good  consideration,  351. 

composition  with  creditors  is  a  good  consideration,  250l 

CONFUSION  OF  GOODS— 

rights  of  respective  owners,  101. 

CONSENT  OF  PLAINTIFF  — 

when  may  be  shown  in  mitigation,  162. 

CONSEQUENTIAL  DAMAGES— 
definition  of,  15.' 

distinction  relative  to,  between  torts  and  breaches  of  contract,  15, 45, 48. 
rule  of,  for  torts,  16. 

those  which  happen  in  the  usual  course  of  things,  16. 

all  persons  required  to  foresee  such  consequences  of  their  acts,  16l 
required  of  the  insane,  16. 

illustmtions,  17,  19. 
under  fence  statutes,  20. 
for  mental  suffering,  21. 

whether  recoverable  when  caused  by  nervous  shock,  21. 

or  fright  caused  by  defendant's  negligence  or  other  wrong,  21, 24. 
not  necessary  that  the  wrong-doer  be  able  to  anticipate  who  tlie  sufferer 

will  be,  25. 
particular  injury  need  not  be  foreseen,  26,  28. 
act  complained  of  must  be  efficient  cause,  29-42,  56. 
illustrations  of  remote  consequential  damages,  29,  38w 
liability  of  carriers  for,  36,  37. 

an  act  may  be  primary  cause  though  it  operate  through  successive  in- 
struments, 38,  42. 

and  successive  causes,  56. 
immediate  cause  may  be  act  of  the  injured  person,  39. 

or  of  thii-d  person,  40,  42. 
in  cases  of  fraud,  25,  42,  44. 

from  using  or  dealing  with  dangerous  forces,  elements  or  substances, 
19,25. 

machines  or  animals,  18,  19,  25,  31. 
from  aggressive  acts,  17,  18,  25.  38,  40,  44,  55. 
for  breach  of  contract,  limited  to  those  contemplated  by  parties,  45. 

to  those  which  are  natural  and  approximate  consequences,  45. 
not  necessary  that  they  should  have  been  actually  contemplated,  45. 
from  incendiary  fire  in  absence  of  guard,  45. 
for  goods  lost  by  fire  when  not  stored  according  to  agreement^  45. 
in  extra  insurance  when  delay  in  transportation,  45. 
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CX)NSEQUENn AL  DAMAGES  —  continued. 

for  I<)68  of  grain  resulting  from  breach  of  contract  to  harvest,  4(S. 

for  loss  of  rice  occasioned  by  delay  at  mill,  46. 

for  exceptional  losses  by  reason  or  special  circumstances,  46,  50,  53. 

liability  not  affected  by  collateral  ventures,  47. 

what  incidents  of  performance  or  non-performance  contemplated,  47. 

doctrine  of  Uadley  v.  Baxendale,  50. 

to  extend  liability  on  account  of  special  circumstances  they  should  be 

made  known,  50,  52. 
liability  for  principal  loss  includes  details  and  incidents,  54 

expenses  incurred  to  stay  and  prevent,  54 
for  non-payment  of  money,  77. 
recovery  for  successive  consequences.  56,  57. 
from  breach  of  contract  to  deliver  threshing-machine  for  standing  crop, 

56. 
from  injury  to  horse  followed  by  expense  for  treatment,  etc.,  57. 
from  interrupted  transportation  by  carrier  of  passengers,  57,  581 
expense  of  measures  to  limit  or  prevent  damage,  58. 
for  loss  of  profits,  59,  60-69. 
for  outlays  in  anticipation  of  special  contracts,  61-64 

in  performance,  60. 
for  lo»s  of  wages  of  men  kept  idle  on  account  of  breach  of  contract,  60l 
resultinp:  from  interference  with  business,  61* 
for  loss  on  commercial  ventures.  67,  69. 
chance  for  prize  or  promotion,  71. 
on  breach  of  special  contract,  01,  64. 
from  breach  of  warranty  of  seeds,  61. 
for  wrongful  dissolution  of  partnership.  68. 
for  wrongful  discharge  from  commercial  agency,  691 

rONSIDERATION— 

want  or  failure  of,  a  defense,  159. 

compromise  is  a,  251. 

composition  with  creditors.  350. 

implied  asuumpnit  follows,  132. 

partial  want  or  failure  of,  may  be  shown  in  mitigation,  1591 

CONTINCriNG  OBLIGATIONS  AND  WRONGS,  112-127. 

CONTRACTOR  — 

employer  may  perform  contract  after  default  of,  90. 

CONTRACTS  — 

elements  of  damages  for  breach  of.  63,  79,  80. 

for  particular  works,  elements  of  damages  for  breach  of,  801 

damages  for  breach  of  special  61,  68,  68,  78. 

damages  for  taking  negro  hired  to  make  a  crop,  55. 

damages  for  preparation  to  perform,  80,  82. 

incurred  by  acts  in  reliance  upon  performance,  81* 
damages  for  total  breach,  78. 

proportionate  amount  for  partial  breach.  78. 
how  tai*  compensation  may  be  given  for  other  than  pecuniary  items,  92^ 

95. 
damages  for  breach  of,  how  affected  by  motive,  99l 
what  a  total  breach  of,  108L 
actions  for  continuous  breach  of,  125. 
recoupment  between  contractor  and  employer,  181. 

CONTRACTS  OF  SALE  — 

damages  for  breach  of,  46,  52. 

damages  where  articles  sold  for  special  purposes,  or  with  special  war- 
ranty. 45,  46,  47,  50.  52,  56,  60. 
contract  to  deliver  threshing-machine  for  a  standing  crop^  56. 

CONTRACTS  TO  PAY  MONEY,  76,  77,  286,  287. 
stipulated  damages  on,  285,  289. 
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CONVERSION  — 

value  of  property  and  interest,  measure  of  damages  for,  lOS. 
special  owner  may  recover  according  to  his  interest^  139. 
mitigation  by  return  of  property,  156. 
interest  recoverable,  105,  853. 

CORPORATION  — 

liability  for  exemplary  damages,  408-411. 

COSTS  — 

when  items  of  damage,  or  otherwise,  55,  58,  82-^7, 167. 

COUNTER-CLAIM,  17a 

COUNTS  — 

effect  of  general  verdict  when  one  of,  bad,  462L 

COVENANT  NOT  TO  SUE  — 
effect  of,  259. 

CREDIT— 

injury  to  an  item  of  damage,  55,  77. 

CREDITORS  — 

may  extinguish  debt  by  gift,  221. 

liability  of,  in  respect  to  collaterals,  228,  2291 

application  of  payments  by,  288. 

tender  to,  260-278. 

when  a  devise  to,  a  payment,  221. 

composition  with,  250. 

value  of  debtor's  custody  to,  160, 161. 

tender  to,  260-27a 

CRIMINAL  CONVERSATION  — 

damages  for,  may  include  mental  suffering,  95. 
miligation  of  damages  in  action  for,  168. 

CROPS  — 

damages  for  preventing  growth  of,  by  removal  of  slaves,  18L 

for  not  harvesting  according  to  contract^  46. 

for  not  threshing,  56. 
owner  must  use  diligence  to  protect,  88, 
proof  Of  value  of,  120,  44a 

CURRENCY— 

its  relation  to  money,  206,  207,  209. 

contracts  presumed  to  bo  made  with  reference  to  the  currency  of  the 
place  of  contract,  211. 

CUSTODY— 

value  of,  of  debtor  to  creditor,  160, 161. 

DAM  — 

damages  for  raising  water  of  stream  so  as  to  stop  mill,  54. 

indirect  benefits  from  mill  no  mitigation  of  damages  for  injury  by,  158. 

DAMAGES  — 

nature  and  purpose  of,  1. 

when  recovery  of  apparently  a  specific  remedy,  1. 

recovery  of  necessary  to  justice,  1. 

some  damages  inferred  from  eveiy  injury,  2, 

not  recoverable  if  arising  out  of  ille^  act,  4, 

contractual  exemption  from,  6. 

modification  of  common-law  liability,  6b 
nature  of  right  to ;  its  survival,  7. 
nominal  damages,  9. 

illustrations  of,  10. 

maxim  de  minimis^  etc.,  has  no  applipation,  11. 

actual  loss  necessary  to  sustain  recovery  for  more,  9,  75t 
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DAMAGES  —  continued 

for  interrupted  transportation  by  carrier  of  passengers,  57. 

actual  not  necessary  to  right  of  action,  10. 

absolute  responsibility  for  direct  14. 

consequential  (see  Consequential  Damages),  15. 

when  includes  compensation  for  mental  suffering,  95,  97. 

how  motive  may  anect,  98, 103. 

where  wrong-doer  improves  pjfoperty,  103^  103. 

entirety  of,  106, 142. 

present  and  future,  107. 

entirety  of,  defined,  106,  lOa 

accruing  subsequent  to  action,  113. 

contract  to  do  several  things  successively  divisible,  110. 

entire  demand  may  be  severed.  109. 

demand  growing  out  of  same  contract  or  resting  in  contract^  an  entirety, 

110. 
to  real  property,  114, 116. 
prospective,  1^,  124 
when  successive  actions  necessary,  127* 
on  contracts  of  indemnity,  117. 
for  total  breach  of  contract,.  120. 
future,  in  case  of  personal  torts,  123. 

present  worth  of,  124. 
measure  of  in  action  by  special  owners,  139. 
in  action  against  officer  levying  execution,  1891 
all  joint  tortrfeasors  equally  liable,  140. 
mitigation  of,  149. 
for  non-payment  of  money,  76,  77« 
ezemnlary  damages,  890-412, 
accora  and  satisfaction,  246. 
release,  253. 
stipulated.  279,  424. 
pleading  of.  418. 
assessment  of,  427,  434 
evidence  of,  487. 
double  and  treble^  464 

DAMNUM  ABSQUE  INJCJRIA,  a 

DANGEROUS  SUBSTANCE  — 

consequential  damages  from  negligence  in  dealing  with,  19,  25, 44 

DEATH— 

only  pecuniary  loss  from,  recoverable,  96. 
exceptions,  96. 

statutory  action  for  damages  resulting  from,  129. 

survivorship  in  case  of  death  of  one  of  several  entitled  to  sue  on  con- 
tract, isa 

personal  representative  cannot  join,  138. 

provision  for  support  of  wife  as  a  matter  in  mitigation  of  damages 
from,  158. 

pleading  to  recover  for,  426. 

DEBT  — 

interest  on,^  76. 

has  no  at^u«,  200. 

exchange  when  payable  abroad,  212. 

creditor  not  obliged  to  receive  part  of,  219, 

DEBTOR  — 

collection  of  debt  from,  contrary  to  law,  when  not  actionable  injury,  & 
his  right  to  apply  payments,  235. 
value  of  custody  of,  to  creditor,  160, 161. 
cannot  pay  debt  without  discharging  it,  218L 


984  INDEX. 

Befiwenoes  are  to  Motions* 

DECEIT  — 

remedy  in  case  of,  in  sale  of  goods,  44 

DEFAMATION  — 

when  injury  from  defamatory  statements  damiium  ab9que  ipfitria,  8L 

DEFAULT  — 

effect  of,  as  to  proof  in  mitigation,  16d. 
what  it  admits,  429. 

DEFENDANTS  — 
joinder  of,  185. 

e^ect  of  non-joinder  and  misjoinder,  18S, 
survivorship  when  there  are  several,  185. 

DEMURRER  — 

what  it  admits,  429. 

jury  may  assess  damages  on,  to  evidence^  42Sl 

DIRECT  DAMAGES  — 

absolute  n^sponsibility  for,  14,  45. 

not  dependent  on  motive  or  previous  contemplation  of  them,  14 

DISEASE  — 

suffering  animals  having,  to  go  at  large,  18L 

DISTRIBUTION,  302. 

DOG  — 

damages  for  killing,  449,  450. 

DOLLARS  — 

contracts  payable  in,  211. 

contracts  payable  in,  may  require  payment  in  other  ihan  l^gal  cur- 
rency, 267. 

DOUBLE  DAMAGES  — 

must  be  claimed  in  pleading,  464 

jury  or  court  may  double  the  damages,  464 

DRAINAGE  — 

injuries  from  coal  mine  in  natural  basin,  when  damnum  abaque  injuria^  Z. 

DRUGS  — 

damage  resulting  from  selling  mislabeled,  25,  44 

DUTY  — 

consequential  damage  from  neglect  of  public,  25, 82;  421 
in  dealing  with  dangerous  substances,  19,  25. 
machines  or  animals,  18,  19,  25. 
action  for  breach  of  continuous,  127. 
of  plaintiff  to  prevent  damage,  88»  90, 156. 
application  of  to  surety,  90. 

to  employee  in  particular  work,  91, 108L 

ELEMENTS  OF  DAMAGE  — 

elementary  limitation  of  damages,  75. 

general  classification  of  for  breach  of  contract,  19,  83. 

money,  etc.,  taken  by  the  breach  of  contract,  79, 

preparation  or  part  performance,  80. 

expenditures  and  acts  done  in  reliance  on  performance  of  contract  by 

the  otiier  party,  81. 
sums  paid  third  persons  in  consequence  of  breach  of  contract^  82L 
gains  prevented  and  losses  sustained,  78-91. 
costs  and  expenses  of  suits,  82. 

other  than  pecuniary  items  for  bi'each  of  contract,  92L 
for  peraonai  injury,  98,  98. 
only  pecuniary  loss  from  death,  96. 
value  of  property,  105. 
interest  on,  105. 
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EMINENT  DOMAIN  — 

uncertain  damages  where  one  railroad  crosses  another,  60* 
interest  on  assessment  of  damages,  336. 

EMPLOYEE  — 

loss  of  benefits  by  wrongful  discharge^  00,  69,  791 
duty  to  prevent  damage,  88. 

ENTICING  — 

a  party  to  break  his  contract,  29. 

ENTIRETY  OF  DAMAGES  — 

damages  for  a  cause  of  action  not  divisible,  106-1421 

joinder  of  defendants,  106. 

effect  of  non-jomder  or  misjoinder,  185. 

joint  liability,  how  severed  or  extinguished,  136. 

effect  of  code  on  common  law  as  to  parties.  180. 

principles  on  which  joint  right  or  liability  for  torts  determined,  187. 

common  purpose  necessary  to  render  wrong-doers  jointly  liable,  137, 

140, 142. 
who  may  unite  in  suit  for  damages  recoverable  for  injury  to  property, 

187. 
the  rule  as  to  at  common  law,  137. 
distinction  between  real  and  personal  property  as  to  joinder  of  tenants 

in  common,  137. 
tortious  act  not  an  entirety  as  to  parties  injured.  138. 
who  may  maintain  trespass  quare  clausum  f regit,  138. 
general  and  special  owners,  139. 

measure  of  damages  in  such  case,  139. 

against  officer  levying  under  execution,  139. 
persons  having  separate  interests  in  chattel  cannot  unite  in  replevin.  139. 
m  one  suit  court  will  not  take  cognizance  of  separate  claims  of  differ- 
ent persons,  139. 
joint  and  several  liability  for  torts,  140. 
no  joint  liability  for  slander,  140. 
distinct  demands  growing  out  of  same  contract  or  resting  in  uccounc> 

110, 
splitting  entire  demand,  UOL 
test  of.  110. 
items  of  account,  111. 
continuing  obligations,  112. 
future  damages,  113. 
for  injuries  to  real  property,  114-116. 

in  case  of  permanent  erection,  116. 

from  negligent  construction  of  buildings,  116L 

appropriation  to  public  use,  116. 
for  breach  of  contract  for  indemnity,  117. 
action  for  single  tort  to  person  and  property,  118L 
what  not  double  remedy,  119. 
when  future  damages  included,  120,  121. 

present  woith  only  recoverable.  124. 
continuance  of  wrong  not  presumed,  126. 

action  ex  contractu  must  be  brought  by  all  having  l^al  interest,  128, 183. 
cannot  be  severed  by  partial  assignments,  133. 
release  of  one  discharges  all,  133. 

when  otherwise,  133. 
principal  and  deputy,  etc..  jointly  liable.  140. 
officer  and  sureties  for  indemnity  jointly  liable,  140. 

also  attorney,  140. 
distinct  toits  not  entire,  independent  tort-feasors  not  jointly  liable,  141. 
several  creditors  jointly  liable  for  wrongful  arrest  by  officer,  141. 
concert  among  wrouK-Kloers  necessary  to  joint  liability,  141. 
as  to  joint  liability  of  liquor  sellers  for  causing  habitual  drunkenness^ 
14a 
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ESCAPE  — 

measure  of  damages  for,  160. 

mitigaiion  in  action  for,  160. 
recovery  for,  does  not  release  debtor,  160. 

EVIDENCE  — 

mu8t  be  adapted  to  damages  claimed,  437. 

burden  of  proof,  488. 

intendments  against  defendant  for  holding  back  evidence^  489. 

aj^ainst  plaintiff,  440. 
plaintiff  must  prove  pecuniary  items,  441. 
of  value,  445-448. 

of  dogs,  449. 
physical  examination  of  plaintiff,  451,  453. 
witnesses  may  be  asked  grounds  of  opinions,  450. 
expressions  of  sufferer,  458. 
photographs  and  stereoscopic  views  admissible  in,  454 

and  life  and  annuity  tables,  455. 

EXAMINATION— 

physical,  of  plaintiff,  451,  453. 

EXCHANGE  — 
par  of,  2123. 
rule  of,  2ia 

EXECUTOR  - 

de  9on  tort,  may  mitigate  damages  by  showing  payment  of  debts  of  the 

deceased.  156,  157. 
cannot  retain  for  his  own  debt,  222. 
when  debtor  made,  a  release,  222. 
not  a  release  in  ec^uicy,  222. 
may  retain  for  his  debt,  22^ 

EXEMPLARY  DAMAGES  — 

compensation  for  wrongs  done  with  bad  motive^  890L 

difference  of  views ;  when  allowed,  891-398L 

malice  in  law  and  in  fact,  394. 

restriction  and  denial  of,  895-400. 

as  compensation  and  punishment^  401* 

for  penal  offenses,  402. 

not  matter  of  right,  408. 

enhancement  and  mitigation  of,  404,  405L 

based  on  actual  damages,  406. 

motive  of  one  wrong-doer  not  imputable  to  others,  407* 

{parties  liable;  master  for  servant,  408-411. 
lability  of  officers,  municipalities  and  estates,  412. 

EXEMPTIONS  — 

collection  of  debt  by  violation  of  exemption  laws,  when  actionable^  S. 

EXPENSES  — 

of  litigation  as  items  of  damage,  55,  58,  82,  84. 

in  other  cases,  incident  to  wronp:  or  breach  of  contract,  59. 

liability  for,  paid  or  incurred  to  lessen  damages,  88. 

to  prevent  damages,  recovenible,  88. 

recoverable  on  bonds,  etc.,  given  in  judicial  proceedings,  SOL 

on  warranty,  89. 

in  cases  of  personal  injury,  98^ 

EXPERTS  — 

testimony  of,  441-448. 

FALSE  IMPRISONMENT  — 

mattei*s  provable  in  mitigation,  149, 150, 154 

what  not,  mitigation,  154. 
officer  may  an*est  on  suspicion,  165. 
what  special  injury  not  implied  and  must  be  allege^  431. 
on  default  what  defendant  not  allowed  to  &how,.481. 
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FAIiSE  REPRESENTATIONS  — 

person  making,  liable  to  make  them  good,  2Sk 
of  receipts  from  property  negotiated  for,  4iL 

i^raiJLINGS  — 

no  recovery  on  contract  for  injury  to,  48,  49,  56, 104. 
law  implies  injury  to,  in  cases  of  personal  injury,  421* 
may  be  the  principal  element  of  injury,  95-97. 

FENCE  STATUTES  — 

liability  for  consequential  damages  under,  20. 

consequential  damages  for  defects  in  fences,  18. 

damages  for  leaving  fences  open,  18,  25. 

duty  of  plaintiff  to  prevent  aamages  by  repairing  or  closing  fences,  88^ 

FERRY  — 

damages  for  breach  of  covenant  to  keep  in  good  repair,  55» 

FINE  — 

no  interest  recoverable  on,  880. 

FIRE  — 

loss  of  houses  pulled  down  to  prevent  spread  of,  damnum  abag[ue  tn- 

juria,  8, 154. 
consequential  damages  for  negligentl}'  setting,  19. 
for  preventing  extinguishment  of,  by  cutting  hose,  25. 

FISHERY  — 

the  law  infers  damage  from  unauthorized  Ashing  in  several  fishery,  10, 

FLOOD  — 

the  law  implies  some  damage  from  flooding  land.  10. 
damage  from,  by  removing  bank  which  was  a  barrier,  19.    . 
for  loss  of  goods  by,  in  case  of  delayed  transportation,  27. 

defendant  may  show  in  mitigation  that  injury  would  other- 
wise have  come  from  same,  159. 

FLUCTUATIONS  — 

in  value  of  money,  208-211. 

FORBEARANCE  — 

a  good  consideration,  800. 

FORCIBLE  ENTRY  AND  DETAINER  — 

pain  cannot  be  compensated  in  action  for,  90L 

FOREIGN  CURRENCY  — 
how  treated,  208. 
how  value  of  ascertained,  212. 

FOREIGN  DEBT  — 
how  payable,  208. 
amount  recoverable  on,  218b 

FOREIGN  JUDGMENT  — 
interest  on,  838. 

FOULING  WATER  — 

when  injury  to  riparian  owner  damnum  absque  injuria,  H 
what  damage  recoverable  for,  54. 

FOUNDATION  — 

damages  for  negligently  undermining  building,  18L 
when  disturbance  of  lateral  support  ilot  actionable,  8L 

FRAUD  — 

consequential  damages  for,  25, 42,  44 
effect  of  to  enhance  damages,  44. 

on  contract  to  sell  or  convey  land,  44 
in  cases  of  confusion  of  goods,  44 
remedy  in  case  of  deceit  in  sale  of  goods,  44 
in  falsely  representing  to  be  agent,  80. 
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FRIGHT  — 

liability  for  negligently  causing  nervous  shock  and  mental  suffering: 

21.24 
of  seaman  from  being  thrown  into  water  in  case  of  collision,  OOL 

FUTURE  DAMAGES*  118-124 

GAINS  — 

damages  for,  prevented  recoverable,  78. 

exceptional  rule  in  land  contracts  and  covenants  for  titles  7SL 

GARDEN  SEEDS  — 

recovery  on  breach  of  warranty  as  to  quality,  61. 

GARNISHMENT  — 

when  a  wrong  by  violation  of  exemption  laws,  & 

GENERAL  ISSUE  — 

payment  may  be  proved  under,  in  mitigation,  1G7« 

not  for  complete  defense,  232. 
mitigation  in  slander  under,  152,  153. 

GOLD— 

a  legal  tender  in  the  United  States,  210L 

GOOD  AND  BAD  FAITH  — 

distinctions  made  for  bad  motive,  98,  99,  IOOl 
in  plea  of  justification  in  slander,  158b 

GOODS  — 

proof  of  value,  444,  445. 

evidence  to  classifv,  445. 

right  of  recovery  for,  when  destroyed  by  mob,  90L 

GOOD-WILL  — 

damages  for  injury  to,  45. 

on  contract  not  to  engage  in  same  business,  45. 
loss  of,  to  a  tavern  stand,  when  an  item  of  damages,  50l 
stipulations  fixing  damages  in  contracts  relating  to^  291, 

GOVERNMENT  — 

liability  of,  for  interest,  882. 

GRIFFIN  V.  COLVER.  5a 

GROSS  NEGLIGENCE  — 

as  ground  for  exemplary  damages,  48,  8981 

GROUNDLESS  SUIT  — 

no  damages  for,  if  not  maliciously  prosecuted,  8L 

GUNPOWDER  — 

consequential  damages  for  negligently  keepings  8CL 

HADLEY  V,  BAXENDALE,  50,  52. 

HARBOR  LIGHT— 

damages  for  removing,  19L 

HIGHWAYS  — 

liability  for  consequential  damages  from  defects  in,  90L 

HORSES  — 

liabihty  for  damages  done  by,  when  they  run  away,  17,  401 
according  to  tbeir  natural  disposition,  81. 
contrary  to  their  ordinary  haoit,  81. 
damages  for  injury  to^  57. 

IDENTITY  — 

of  property  lost  by  wrong-doer^s  act,  102, 108L 
proof  of,  by  opinions,  448. 


INDEX.  989 

Beferenoes  are  to  seotiont  • 

ILLEGALITY— 

how  it  affects  right  to  damag^es,  5. 
coDsequential  damages  from  illegal  acts,  48. 
how  damages  mitigated  for  illegal  arrest,  150. 
recovery  for  illegal  seizure  of  goods,  156. 

ILLNESS  — 

damages  for,  when  recoverable  as  result  of  breach  of  contract,  48,  49, 
57,5a 
include  compensation  for  pain  when  caused  by  wrong,  50, 

IMPLIED  CONTRACT  — 

as  to  parties,  follows  consideration,  183. 

INCONVENIENCE  — 

as  a  subject  of  compensation,  48,  49,  57,  92. 

INCUMBRANCE  — 

what  not  an  expense  recoverable  covenant  against,  53. 
damages  for  failure  to  fulfill  contract  to  discharge,  77. 
on  warranty  against,  420. 
what  must  be  alleged  m  action  for,  420. 
damages  for  failure  to  pay,  with  money  furnished,  77, 

INDEMNITY  — 

to  municipal  corporation  in  respect  of  non-repair  of  streeta»  8dL 
measure  of  damages,  and  how  determined,  82-88. 
effect  of  notice  to  defend  action,  83,  84,  86,  88. 
C06t9  and  expenses,  when  recoverable.  82. 
what  notice  sufficient,  86,  87. 
contracts  of,  damages  on,  117. 
damages  due  surety,  party  indemnified,  82. 
may  recover  costs  incurred  judiciously,  82L 

INFANT  — 

who  may  make  tender  for,  264. 

INJURIA  SINE  DAMNO,  a 

INJURY  — 

every  infraction  of  right  is  such,  1,  2, 

some  damages  inferred  from.  1,  2. 

collection  of  debt  by  garnishment  or  execution  in  violation  of  exemp* 
tion  laws,  8. 

compensation  equal  to,  given  as  cardinal  rule,  12. 

duty  of  plaintiff  to  exert  himself  to  prevent,  88. 

increase  of  by  plaintiff's  voluntary  act  or  negligence  matter  of  mitiga- 
tion, 155.  * 

INQUIRY  OF  DAMAGES,  427. 

when  properly  entered  upon,  487. 

INSANITY— 

proof  of.  does  not  require  experts,  448. 

exempts  from  liability  for  exemplary  damages,  894 

INSOLVENCY  — 

of  execution  debtor,  as  mitigation  of  damages  for  escape,  160. 
when  creditor  ma^  apply  payment  on  debts  for  which  he  holds  collat- 
erals in  case  of  msolvency  of  debtor,  228. 

INSUFFICIENT  DAMAGES  — 
verdict  for,  may  be  set  aside,  448. 

INSURANCE— 

money  from,  not  provable  in  mitigation,  158L 
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INTEREST  (see  Usuby)  — 

when  and  when  not  solely  damages  for  non-payment  of  money,  70,  77. 

on  value  of  property  in  action  for  105. 

does  not  stop  at  commencement  of  action,  118. 

definition  and  general  view,  900. 

borrower  by  paying  before  money  due  cannot  stop»  800. 

af  fcer  accrued  and  due  may  be  recovered  whether  principal  doe  or  paid, 

800. 
as  damages,  an  inseparable  incident  to  debt,  800. 
how  regarded  in  early  common  law,  801. 
in  England  legalized  by  statute.  802. 
how  regarded  at  common  law  in  America,  809L 
agreements  for,  804. 

general  promise  to  pay  money  with  interest^  808L 
liberally  construed,  805. 
law  or  custom  fixes  rate»  800. 
-until  paid,"  810, 812. 

legal  or  agreed  rate  apt)lies  from  date,  807. 
general  payment  applies  to  interest-bearing  debt^  244. 

and  first  to  interest,  244 
measure  of  damages  for  delay  in  payment  of  money,  701 
due  on  recovered  value  of  property,  105. 
whether  same  rate  will  apply  after  debt  due,  808.  8091 
agreements  for  higher  rate  after  debt  due,  811,  812L 

for  more  than  legal  rate  before  maturity,  8ldw 
effect  of  usury  found,  813,  819. 

who  may  take  advantage  of,  814. 
as  compensation,  820. 

rignt  to  not  absolute,  321. 

on  accounts,  822b 
where  unreasonable  and  vexatious  delay,  828L 
on  quantum  meruit^  824,  328. 
on  money  lent,  825. 
on  money  paid,  326,  827. 
as  between  vendor  and  purchaser,  828. 
due  from  time  money  ought  to  be  paid,  8291 
none  on  penalties,  8<K). 
when  allowed  on  penalty  of  bonds,  881. 
when  due  from  government,  882. 

and  municipal  corporation,  832.  888,  88i 
judgments  bear,  incident  to  revival  by  act  fou,  885. 
not  collectible  on  executions  except  by  statute^  888. 

at  what  rate  on,  833. 
right  to,  as  damages  extinguished  by  payment  of  principal,  883L 
allowed  on  liquidated  damages,  380. 

and  all  liquidated  sums,  833. 
in  condemnation  proceedings,  888. 
on  taxes,  337. 
infants  liable  for,  888. 
allowed  on  sums  due  for  rent,  889. 

on  damages  for  infringing  patent,  840. 
right  to,  how  affected  by  marital  relations,  841. 
between  partners,  842. 
on  stockholders*  statutory  liability,  848. 
allowed  on  delinquent  annuities  and  legacies,  844  ! 

on  money  due  on  policies  of  insurance,  840. 

on  advancements,  845. 
not  allowed  on  unliauidated  demands,  847,  348L 

what  demands  deemed  unliquidated,  348; 
on  accounts,  849,  350. 
when  demand  necessary,  351,  852^ 
on  money  had  and  received,  852L 
when  allowed  against  agentis,  trustees  and  officeiB,  808L 


INDEX.  991 

Beferenoes  are  to  seotloiis* 

INTEREST — continued. 

on  money  obtained  by  extortion  or  fraud,  854 

when  allowed  in  actions  for  tort,  H^5. 

the  law  of  what  place  and  time  go /ems,  856,  870L 

general  rule  as  to  contracts,  357. 
bonds  of  United  States,  859. 

between  parties  of  different  states,  360,  86L 
where  usury  involved,  3tf2,  865. 
the  law  of  what  place  governs  the  rate  as  damages,  866b 
allegations  and  proof  of  foreign  law,  867. 
effect  of  change  in  law  of  place  of  contract,  868;  870. 
as  an  incident  to  the  principal,  871. 
due  by  agreement,  a  debt,  871. 
as  damages,  accessory  to  principal,  872; 
compound,  878. 

instances  of  interest  on,  874,  875. 
separate  agreements  for,  876. 
periodical,  after  maturity,  277. 
computation  of  in  case  of  partial  jpayment  278,  2711 
for  what  causes  suspended,  880,  886. 

when  payments  prevented  by  legal  prooessy  881* 

by  war,  te2. 

by  tender,  888,  886. 
how  claimed  in  pleading,  887. 
on  verdict  before  judgment,  888. 
on  judgments  pending  review,  880. 

INTERMEDIATE  DAMAGES  — 

between  wrongful  taking  and  return  of  property  chargeable  to  fhe 

wrong-doer,  156, 
between  verdict  and  judgment,  888. 

INTOXICATION  — 

who  jointly  liable  for  causing  habitual,  142, 

JOINT  OBLIGATION  OR  LIABILITY,  127,  12a 

grinciples  on  which  determined,  186. 
ow  extinguished  or  severed,  186. 
joint  and  several  liability, for  torts,  140. 
owners  of  cattle  joining  to  do  damage,  141. 
independent  acts  concurring  in  their  effects,  141, 142L 

JUDGMENT  — 

concludes  parties  as  to  whole  cause  of  action,  110. 

against  plaintiff,  evidence  against  one  bound  to  indemnify  hlni,  85-87. 

effect  of  seasonable  notice  to  defend,  86,  87. 
may  be  paid  to  attorney  who  obtained  i^  231. 
judgment  lien  will  not  be  discharged  by  tender,  277. 
money  must  be  paid  into  court  and  judgment  discharged  of  record,  277* 
interest  on,  888,  884. 

QOt  included  in  when  revived  by  scL  ftu,  88QL 
definition,  465. 
requisites  of,  466,  467. 
restitution  after  reversal  of,  468. 
interest  on,  pending  review,  889. 
must  follow  verdict,  466, 
must  be  certain,  467. 

JURY— 

damages,  when  there  Is  no  legal  measure,  referred  to  discretioD  of,  Si 
when  jury  must  be  called  to  assess  damages,  427. 
when  new  jury  may  be  sworn  to  assess  damages,  488» 
jury  tam  quam,  482. 
deliberations  of,  456^ 
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JURY  —  continued. 

not  bound  to  yield  their  judgment  and  adopt  opinions  of  witnesses,  456L 
what  affidavits  may  or  may  not  be  read  to  atfect  the  Terdict»  456. 
when  duties  of  jury  ended.  457. 
they  must  affirm  their  verdict  in  court,  457. 
court  may  direct  them  to  seal  verdict,  457, 

exemplary  damages  are  in  the  discretion  of,  when  the  question  of  their 
allowance  submitted,  403. 

LANDLORD  AND  TENANT  — 

mitigation  of  tortious  entry  upon  demised  premises,  154. 

payment  of  paramount  claims  like  taxes  by  tenant  may  be  taken  out  of 

rent,  164 
recoupment  between  them,  164. 

damages  stipulated  for  failure  of  tenant  to  surrender  possession,  291, 
293. 

LATERAL  SUPPORT  — 
right  to  in  natural  state,  3. 
not  to.  for  buildings.  3. 
damages  for  digging  too  near  cellar  wall  and  causing  house  to  fall,  54^ 

LEASE  — 

damages  for  violation  of  by  landlord,  65. 

LEGAL  TENDER  (see  Tender). 

LIABILITY  — 

when  an  element  of  damage,  86,  121* 

LIBEL  AND  SLANDER  — 

provocation  as  mitigation,  162b 

mitigation  under  general  issue,  152,  153, 166w 

under  plea  of  justification.  152,  158. 
plaintiffs  cnaracter  in  issue,  152. 

LIEN  — 

for  convenience  of  commerce  courts  favor,  148L 

in  what  cases  existing,  148. 

attorney *s  lien,  204. 

damages  for  failure  to  perform  contract  to  discharge^  77* 

LIFE  — 

presumption  that  it  continues,  123. 
life  tables  admissible  in  evidence,  455. 

LIQUIDATED  DAMAGES  (see  Stipulated  Damages). 

LIQUOR  — 

joint  liability  of  parties  contributing  to  produce  habitual  drunkenness^ 

142. 

LOSS  — 

actual,  measure  of  compensation,  12. 

MAINTENANCE  — 

contracts  for,  entire,  112. 

as  they  impose  continuous  duties,  there  may  be  succession  of  actions, 

112,  127. 
entirety  of  wrong  which  destroys  security  for,  118, 

MALICE  — 

not  itself  a  tort,  406. 

may  make  injurious  acts  actionable,  406. 

plea  of  justification  in  slander  not  maintained,  proof  of,  16dL 

proof  of  acts  done  under  advice  of  counsel  to  rebut,  154 

MALICIOUS  INJURY  (see  Exemplary  Damages)- 
compensation  for  given  with  liberal  hand,  48,  99,  100. 
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^        MALICIOUS  PROSECUTION— 
^^  damage  for  may  include  mental  suffering,  7fiL 

&  mitigation  in  actions  for,  164. 

what  not  a  mitigation,  154. 

effect  of  advice  of  counsel,  164. 

instruction  of  employer,  164. 

'*  ^  MARKET  VALUE  — 

the  measure  of  damage  on  breach  of  contract  of  sale  in  absence  of,  52. 

MARRIAGE  — 
Q^^^  damages  for  breach  of  promise  of,  may  include  other  than  pecuniary 

elements,  9^ 
absence  of  love  as  mitigation  of  damages  for  breach  of  promise  of,  78, 

what  is  or  is  not  a  mitigation  in  action  for  breach  of  promise  of,  154, 
16a 
may  be  proved  in  mitigatipn  that  defendant's  family  disapproved 
of  the  match,  159. 

MARRIED  WOMEN  — 
1^^  must  join  as  plaintiffs  in  actions  for  injuries  to,  128. 

MARSHALING  — 
definition,  191. 

on  sales  of  incumbered  property  in  parcels  to  different  purchasers,  192. 
effect  of  creditor  releasing  part,'  194 

rights  when  one  creditor  may  resort  to  two  funds  and  another  to  only 
one,  195. 
when  the  fund  belongs  to  separate  debtors,  196.  * 

principle  on  which  priority  determined,  197. 

MASTER  AND  SERVANT—  ^ 

joint  liability  for  act  of  servant  140,  142. 

m  action  for  seduction  of  servant,  offer  of  seducer  to  marry,  not  prov- 
able in  mitigation,  158. 
damages  for  enticing  servant  away,  80, 122. 
liability  for  exemplary  damages  for  employee's  act,  408-411. 

MECHANICS  LIEN  — 

will  be  discharged  by  tender,  277. 

MEDICINE  — 

consequential  damages  against  ship-owner  for  not  providing,  as  required 
by  statute,  25. 

MENTAL  SUFFERING  — 

liability  for  as  consequence  of  nervous  shock,  21,  24 

for  disappointment  and  inconvenience  on  breach  of  contract^  48, 49, 
67,5a 
when  damages  for  recoverable.  95,  98L 
not  regarded  in  case  of  negligent  injury  to  property,  96,  96^ 

otherwise  if  injury  wilful,  95, 
of  parent  for  injury  to  child,  96. 

husband  for  suffering  of  and  injury  to  wife^  96w 
malpractice  of  surgeon,  96. 

MESNE  PROFITS  — 

mitigation  in  action  for,  164. 

MILL  — 

damages  for  stopping,  64. 

MINISTERIAL  OFFICERS  — 
how  liable  for  neglect,  160. 

MISJOINDER  OF  PARTIES  — 
effect  of,  128-180, 141, 142. 

Vox*  I  — 68 
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MITIGATION  OF  DAMAGES  — 
equitable  docfriDe  of,  149. 
how  far  excluded  when  wrongful,  149. 
matter  of  excuse,  149. 

to  disprove  malice,  149. 
not  to  reduce  compensation,  147. 
words  as  provocation  for  assault,  151« 

effect  of  plaintiff^s  malice,  151. 
in  slander  and  libel,  153. 

defendant  may  prove  he  was  drunk  or  insane,  153. 
what  provable  under  plea  of  general  issue  in  justification,  153, 158. 
in  trespass,  154. 
in  other  actions,  154 
for  ptaintiflTs  act  or  negligence,  155. 
expense  of  measures  for  prevention  of  damages,  156. 

acts  of  plaintiff  or  defendant  or  third  person  reducing  loss.  156, 158. 
return  of  property,  156. 

when  taken  on  execution  against  plaintiff,  156,  157. 

tender  of  part,  156. 
application  of  property  or  proceeds  to  plaintiff's  benefit,  156, 
157. 
none  when  benefit  not  derived  from  defendant,  158. 

nor  if  benefit  from  collateral  sources,  158. 
in  action  for  breach  by  employer  of  contract  for  services,  wages,  for 

labor  received  from  another,  158. 
debtor  not  released  by  recovering  for  negligence  against  attorney  or  of- 
ficer, 15a 
nor  is  accidental  or  indirect  benefit  to  the  plaintiff  from  the  wrong,  158. 
wrong  of  delaying  a  ship  not  mitigated  by  plaintiff  getting  additional 

profit  thereby  from  another  boat,  158. 
effect  of  benefit  from  insurance,  158,  159. 

concurrence  of  other  causes,  159. 
offer  of  marriage  no  mitigation  of  master's  action  for  seduction  of  serv- 
ant, 158. 
mitigation  by  fuller  proof  of  res  gestce,  159,  166. 

by  showing  defendant  less  culpable,  159. 
opposition  of  defendant's  family  in  action  for  breach  of  marriage  prom- 
ise. 159. 
that  he  was  afiiicted  with  incurable  disease,  159. 
not  his  want  of  love  and  affection,  159.  . 
in  trespass  defendant  may  show  title  in  himself  to  confine  reoovery  to 

value  of  plaintiff's  interest,  159. 
officer  may  show  he  entered  to  make  a  levy  in  action  for  tortious  en- 
try, 159. 
may  show  that  some  damage  would  arise  from  other  causey  15tt. 
partial  want  or  failure  of  consideration,  159. 
in  actions  for  official  neglect  160. 

that  the  debtor  was  insolvent,  160. 
not  that  debt  still  collectible,  160. 
when  otherwise,  160. 
mitigation  in  action  for  escape,  160. 
for  omitting  to  assess  tax,  rule  of  damages,  160, 161« 
plaintilTs  consent,  163. 
conduct  of  plaintiff  impairing  right  to  compensation,  168L 

his  bad  character,  when  provable  in,  168b 
reduction  of  loss  to  injured  party.  164. 

or  of  benefit  to  wrong-doer,  164* 
payment  of  ground  rent  of  premises  tortiously  occupied,  164 
what  may  be  proved  in  mitigation  in  mortgagee's  action  for  waste^  164 
payment  of  taxes,  eta,  may  be  taken  out  of  rent,  164 
pleading  in,  165,  16a 
when  not  pleadable  may  be  proved  under  general  iasae,  166w 
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MITIGATION  OF  DAMAGES  —  continued 

mitigation  on  assessment  of  damages,  165,  166. 

proof  of  matters  which  if  pleaded  would  be  full  defense^  166. 
notice  of  in  pl^iding,  166. 
payments  may  be  proved,  167. 

MONEY  — 

damages  for  non-payment  of,  76^  7% 

legal  tender  aet»  210.' 

effect  of  fluctuation  in  value  of,  211* 

contracts  payable  in  dollars,  211. 

characteristics  of,  209. 

cosmopolitan,  206. 

money  contract  in  one  place,  such  everywhere,  206. 

'  payable  in  legal  money  after  maturity,  206. 
bank  bills  and  other  conventional  currency,  207. 
effect  of  changes  in  the  value  o^  206L 
the  legal  dmmcy  of  tiie  United  States*  210,  21L 
effect  given  to  vaiiia  d  mosey  at  tinae  of  contracting,  2001 
paying  iDtoooort  admits  cause  of  action,  485. 
oontractR  payable  in  "  dollars,"  211,  267. 
See  Interest. 

MORTGAGE  — 

mitigation  in  action  for  waste  by  mortgagee,  164 
discharged  by  tender,  277. 

MOTIVE  — 

how  damages  for  breach  of  contract  affected  by,  99-104 

for  torts,  100. 
right  to  compensation  independent  of,  98. 
enect  of  in  case  of  confusion  of  goods,  101. 

where  property  sued  for  improved  by  wrong-doer,  102, 108L 
how  it  affects  quantum  meruit^  99. 
of  one  not  imputable  to  another,  407. 

how  bad  motive  affects  damages  in  case  of  marriage  promise,  distinction 
made  in  matter  of  proof,  104. 
See  Exemplary  DAMAaB& 

MUNICIPAL  CXDRPOR ATIONS  — 

right  of  recovery  over  where  made  liable  for  negligence  or  tort  of  a 

person  acting  under  contract  or  license,  88. 
not  liable  for  exemplary  damages,  412. 
liability  of  for  interest)  882. 

MUTUAL  CREDIT  — 

mutual  credits  or  debts  must  be  pleaded,  148. 
natural  equity  that  they  compensate  each  other,  148L 
when  demands  reciprocal  only  net  balance  recoverable^  14flL 
courts  favor  liens,  when,  148. 

NATURAL  CONSEQUENCES— 
right  to  damages  confined  to,  18. 
See  Consequential  Damages. 

NAVIGATION  — 

damages  for  obstructing,  64  55. 

NEGLIGENCE  — 

breaking  Sunday  laws,  where  contributory,  8. 
at  common  law  no  right  of  action  for  causing  death,  6L 
consequential  damages  f  rooi,  17,  20,  25,  26* 
liability  for  those  likely  to  follow,  16. 
from  negligent  collision  of  vehicles,  17, 18. 

allowing  diseased  animals  to  go  at  large  and  communicate  dis- 
ease, 18L 
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NEGLIGENCE  —  continued. 

from  leaving  bars  of  pasture  down  near  railroad,  18. 

from  non-repair  of  fences,  whereby  animals  enter  and  get  hur^  18. 

or  escape  to  do  damage,  18,  28. 
from  negligently  laying  gas-pipe,  18. 

setting  fire,  18. 
from  leavmg  horse  unattended  in  public  street^  19. 

or  other  dangerous  property,  19,  25. 
from  bottling  and  mislabeling  poison  for  market^  35,  44 
from  non-repair  of  highways,  26. 
from  removmg  harbor  li^ht,  19. 
from  delay  in  transportation  of  goods,  80. 
from  breach  of  statutory  duties,  82. 
from  retaining  money  in  bank  by  trustee,  87. 
from  affording  opportunity  for  injury  by  third  person,  42l 
of  third  person,  27. 
actionable,  alone  causing  mental  suffering,  will  not  sustain  action. 

95,96. 
of  officer  to  levy  tax,  160, 161. 

liability  of  firm  for  negligence  of  member  or  servants,  142. 
mitigation  of  damages  in  actions  for,  158,  160. 

not  such,  money  derived  from  insurance  or  other  collateral  and  in- 
dependent source,  158. 

NERVOUS  SHOCK  — 

liability  for  mental  suffering  caused  by  fright^  21-24. 

NEW  TRIAL  — 

will  be  given  for  excessive  or  insufficient  damages,  459. 

where  findings  as  to  damages  not  sustained  by  evidence  new  trial 

may  be  granted,  459,  460. 
objection  for  excessive  damages  may  be  obviated  by  remitting,  459. 
where  jury  fail  to  find  nominal  damages,  460. 

NOMINAL  DAMAGES  — 
nature  and  purpose  of,  9. 

allowed  absolutely  for  infraction  of  legal  right,  9. 
cannot  be  controverted,  9. 

where  actual  damages  assessed  nominal  damages  not  added,  9,  406. 
they  will  be  allowed  though  the  act  sued  for  a  benefit,  9,  10,  57. 
recoverable  for  technical  neglect  of  duty  due  plaintiff,  10. 
so  of  technical  violation  of  property  right,  10. 
given  for  failure  to  perform  a  duty  or  contract  where  legal  wrong  to 

person  entitled  to  performance,  11* 
court  will  add  to  finding  of  jury  when  necessary,  11. 
when  judgment  will  be  reversed  because  plaintiff  entitled  to^  IL 
when  erroneous  omission  to  find  no  cause  for  reversal,  11. 
when  verdict  will  be  set  aside  for  failure  to  find,  468. 
court  may  add  by  amendment  of  finding  for  plaintiff,  465L 

NON-DELIVERY  OF  GOODS  — 
damages  for  value  and  interest^  105. 

NON-PAYMENT  OF  MONEY  — 
damages  for,  76^  77. 

NOTARY  — 

mitigation  in  suit  for  negligence,  90. 

NOTICE  — 

adjoining  owner  required  to  give  when  he  digs  so  as  to  endanger  foun- 
dations, 54 

of  special  circumstances  which  may  give  a  right  to  consequential  dam- 
ages, 50-^2l 
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NOTICE  —  continued 

when  necessary  to  principal  to  defend  action  against  person  having  a 
.    remedy  over,  82-88. 

advantages  of  to  party  bound  to  indemnify,  SZ-BQ, 
effect  of  upon  inaemnitor  or  warrantor,  82-80. 
what  18  such,  86,  87. 

NUISANCE  - 

successive  actions  must  be  brought  for,  127. 

there  is  a  legal  obligation  to  discontinue,  125. 

mitigation  in  action  for,  159. 

what  not  a  mitigation,  158. 

necessary  particularitv  of  allegation  to  recover  special  damages,  419, 420. 

in  case  of  public,  special  injuries  must  be  allegea,  i,  421. 

ODIUM  SPOLIATORIS  — 

intendments  against  defendant  for  holding  back  evidence^  489. 
against  plaintiff,  440. 

OFFICE  — 

loss  of,  as  result  of  assault  and  battery^  remote.  29. 

OFFICER  — 

his  liability  for  neglect  of  duty,  82,  160. 
mitigations  in  favor  of,  for  arrest  150,  151,  154, 156L 

for  tortiously  taking  property,  154, 156, 157. 
liability  for  escape,  160. 

for  neglect  of  duty  to  creditor.  160,  161. 
may  justify  arrest  on  suspicion,  165. 
liable  for  interest  on  money  detained,  858. 
may  be  liable  for  exemplary  damages,  412. 
loss  from  failure  of  to  perform  public  duty,  not  actionable^  821 

OPINIONS  — 

of  experts,  admissible  on  questions  of  science  and  skill,  441« 

on  questions  of  value,  444-446. 
of  all  persons  on  matters  of  common  observation  and  experience,  442; 

44a 
not  admissible  on  the  amount  of  damages,  444. 
witness  may  be  asked  grounds  of,  451. 

ORCHARD  — 

damages  depending  on  subsequent  growth  of,  62L 

OWNER  — 

general  and  special  may  recover  according  to  interest^  187. 

PAIN  — 

compensation  for,  recoverable  when  caused  by  wrong,  57,  58, 93,  95,  97. 
the  law  infera  from  personal  injury,  421. 
expressions  of  sufferer  are  provable,  458. 

PAR  OF  EXCHANGE  — 
nominal  and  real  par,  212L 

PARTICULAR  WORKS  — 

elements  of  damages  for  employer's  breach  of  oontracti  80L 
mitigation  in  action  against  contractor,  164. 
damages  for  delay  in  completing,  60. 
liquidation  of  damages  on  contracts  for,  291,  298L 

PARTIES  — 

who  should  join  as  plaintiffs,  128-184. 

for  injuries  to  married  women,  128L 
in  actions  given  by  statute,  129. 
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PARTIES — continued 

principal  may  sue  on  agent's  contract,  180. 

when  contract  not  joint,  181. 

effect  of  discharj^ing  one  of  several  jointly  liable,  188L 

implied  assumpsit  follows  consideration,  132. 

when  action  ex  contractu  accrues  to  several  jointly  all  must  sue,  183L 

no  others  can  sue  except  in  case  of  death  or  niarriai^e,  183. 

cause  of  action  cannot  be  severed  by  j>artial  assignments,  188L 

who  should  join  for  tort  connected  with  contract,  189. 

persons  havmg  separate  interests  or  separately  injured  cannot  join, 

189. 
in  action  for  act  of  servant  or  agent,  140, 142. 

PARTITION  WALL  — 

damages  for  injury  to,  54. 

action  for  contribution  and  interest^  827. 

PARTNERSHIP  — 

damages  for  breach  of  agreement  or  wrongful  dissolution,  68. 
in  suit  by,  name  of  silent  partner  not  to  be  used,  180. 
liable  for  negligence  or  fraud  of  each  member  acting  in  its  business, 
142. 

PASSENGER  — 

breach  of  contract  to  convey,  48. 

may  recover  for  inconvenience  and  aggravations,  for  expenses  of  sick- 
ness caused  by  failure  to  carry  to  destination,  48,  57,  58. 

PAYING  MONEY  INTO  COURT  — 

admits  cause  of  action  to  amount  paid,  485. 

PAYMENT  — 

may  be  proved-  in  mitigation,  167. 

what  is ;  modes  of  maiKing,  214. 

what  it  includes,  214. 

creditor  may  consent  to  a  mode  of  which  wfll  be  binding,  21^216^ 

what  is  not,  217. 

effect  of,  218. 

creditor  not  obliged  to  receive  part  219. 

effect  of,  made  Mfore  maturity,  219. 

by  legacy,  220. 

by  gift  inter  vivos,  221. 

l^  retainer,  222. 

effect  of  creditor  making  his  debtor  executor,  222. 

of  debtor  being  appointed  administrator,  222. 
in  counterfeit  money,  bills  of  broken  banks  or  forged  notes,  223,  224. 
by  note,  bill  or  check,  225-227. 
renewal  of  a  note  not  payment,  226. 

collaterals  collected  or  lost  by  negligence  of  creditor,  228^  229L 
who  may  make  a  280. 
to  whom  may  be  made,  28L 
pleading,  282. 
evidence  of,  28dw 
application  of,  284-244 
effect  of  paying  money  into  court  278. 

when  amount  paid  is  not  sufficient  278. 
after  suit  may  be  proved  under  general  issue,  48flL 
effect  of  an  erroneous  judgment,  469. 

PENALTY— 

effect  of,  on  contract  288. 

as  distinguished  from  stipulated  damages.  280. 

extrinsic  facts  may  be  proved  to  show,  288. 

effect  of  larf2:er  sum  bemg  promised  for  default  in  paying  a  smaller,  388L 

when  sum  fixed  in  contract  is,  280-296. 
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PERSONAL  INJURY— 

elementB  of  damages  for,  93. 

to  relative  riKnts,  93^  95. 

loss  of  time,  98. 

impairment  of  faculties^  98. 

mental  aiTd  physical  pain,  98,  95,  96b 

disfigurement,  98. 

expenses,  98. 
plaintiff's  character  as  affecting  damages  for,  94 

PHOTOGRAPHS  — 

admissible  in  evidence,  454. 

PLACE  OF  CONTRACT— 
law  of,  857. 

bonds  of  officers  of  United  States,  859. 
between  persons  residing  in  different  states,  860. 
effect  of  change  of  the  law,  868. 

PLAINTIFFS  — 

who  should  be,  128-18a 

misjoinder  of,  when  fatal,  184 

non- joinder,  184 

action  to  be  maintained  as  to  all,  468, 

duty  of  lessee  to  prevent  damages  and  otherwise,  88-91. 

his  right,  91. 

PLEADING— 

direct  damages  recoverable  under  general  allegations,  66. 

not  necessary  to  itemize  damages,  424 

to  recover  for  death,  426. 

plaintiff  must  state  a  case  which  entitles  him  to  damages^  418, 

ctd  damnum,  414,  417. 

demand  of  damages  in  code  complaint,  415. 

effect  of  not  answering,  416. 
what  provable  under  general  allegation  of  damages,  418. 
special  damages  must  be  alleged,  419,  421. 
not  necessary  to  allege  matter  of  aggravation,  422. 

POISON  — 

consequential  damages  resulting  from  mislabeling  and  sending  to  mar- 
ket, 25,  44 

PRIMARY  CAUSE  — 

may  be  proximate  cause  though  it  operates  through  successive  instru- 
ments, 88-4a 
immediate  cause  may  be  the  act  of 'injured  person,  89. 
so  of  third  person,  40-42. 

PRINCIPAL  AND  AGENT  — 

joint  liability  for  acts  of  agent  140. 

principal  not  liable  for  unauthorized  deceit  of  agent,  140l 

each  partner  is  agent  of  firm,  142. 

PRIZE  — 

damages  for  preventing  chance  to  compete  for,  7L 

PROFITS  — 

when  not  recoverable,  55. 

certainty  of,  required,  59,  60,  61. 

of  labor.  66. 

of  commercial  ventures,  67. 

from  prospective  partnership  or  where  wrongful  dissolution,  68L 

from  commercial  agencies,  69. 

PROOF  — 

difference  as  to,  between  actions  for  tort  and  breaches  of  contract^  100^ 
104 
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PKOPERTY— 

effect  where  wrong-doer  improves,  102,  103. 
value  of,  as  element  or  measure  of  damages^  lOSL 

PROXIMATE  CAUSE  — 
damages  limited  to,  12.  • 

PUBLIC  ENEMY  — 

what  injury  to  private  property  to  oppose,  damnum  absque  injuria^  8L 

PUBLIC  WRONGS  — 

not  ground  of  private  action  exo^t  for  special  injury,  4 

PUNITIVE  DAMAGES  (see  Exemplaby  Damages),  890-4ia 

QUANTUM  MERUIT  — 

claim,  how  affected  where  contract  intentionally  violated,  99L 

to  interest  324. 

between  vendor  and  purchaser,  828. 

tender  may  be  made  on,  261. 

RATE  OF  EXCHANGE  — 

when  creditor  entitled  to  it  in  addition  to  debt^  218L 

REAL  PROPERTY  — 

damages  on  contract  relating  to,  exceptional,  78. 

injury  to.  by  removing  lateral  or  subjacent  support^  114 

continuing  trespass,  115. 

what  an  entire  wix)ng.  115. 

how  suit  to  be  brought  by  tenants  in  common,  187. 

who  may  sue  in  trespass  to,  138. 

stipulation  of  damages  for  breach  of  contract  to  buy  or  sell,  290-298L 

RECOUPMENT  AND  COUl*TER-CLAIM  — 
definition  and  history;  of.  168,  169. 
formerly,  sums  certain  and  even  quantum  meruit  demands  not  subject 

to  defense  for  reduction,  168,  169. 
founded  on  the  natural  equity  that  connected  demands  should  compen- 
sate each  other,  170. 
also  on  the  policy  of  saving  litigation,  170. 
allowed  in  action  for  price  of  article  when  there  is  breach  of  warranty, 
170. 
and  in  action  for  work,  non-performance,  170. 
merely  defense,  not  a  cross-action,  170. 
not  based  on  a  failure  of  consideration,  171. 
based  on  the  opposite  principle,  171. 
distinct  causes  of  action  are  setoff  against  each  other,  171* 
how  distinguished  from  circuity  of  action,  171« 
constituent  features  of,  172. 
remedy  by  counter-claim,  178. 
validity  of  claim  essential  to,  174 
the  claim  for  must  be  a  valid  cause  of  action,  174 
differs  from  mitigation  of  damages^  174 
requisites  as  to  parties,  175,  176. 
defendant's  claim  must  be  against  the  real  plaintiff,  179. 

not  good  against  nominal  plaintiff  suing  m  a  fiduciary  capacity,  175L 
a  demand  against  a  sheriff  for  his  tort  cannot  be  subject  of,  against 
his  demand  in  behalf  of  execution  creditors,  175. 
nor  damages  for  fraud  of  executors  in  sale  against  purcliase-money 
due  them  as  executors,  175. 
cross-claim  belonging  to  defendant  and  another  admissible^  176L 
surety  may  set  up  demand  due  principal,  175. 

otherwise  in  New  York,  175. 
claim  against  administrator  arising  after  death  of  intestate  not  matter 
of  against  debt  due  the  estate,  175. 
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RECOUPMENT  AND  COUNTERCLAIM  —  continued 

where  plaintiff  is  assi^ee,  170. 

where  note  sued  on  taken  by  the  husband  payable  to  his  trife  witihout 
consideration  moving  from  hen  170. 

maturity  of  claim  or  demand,  177. 

defendant's  demand  must  arise  out  of  the  same  transaction  as  the  plaint- 
iff's cause  of  action,  177. 
must  rest  on  same  contract  or  subject-matter  of  action,  177, 178. 

will  include  damages  for  fraud,  breach  of  warranty,  negligence,  etc.,  179. 
scope  of  transaction,  179.  180,  188. 

what  acts  mav  be  the  baisis  of,  181. 

between  landford  and  tenant,  183. 

between  vendor  and  purchaser,  184. 

may  include  unliquidated  damages,  185. 

affirmative  relief  not  obtainable  by  recoupment,  188. 

defendant  has  an  election  between,  and  suing  upon  his  demand,  187. 

burden  of  proof,  188L 

measure  oi  damages,  188. 

cross-claim  used  in  defense  cannot  be  sued  upon,  189. 

notice  of,  must  be  given,  190. 

RELEASE  — 

definition,  25a 

differs  from  accord  and  satisfaction,  254 

coDsti'uction  of,  255. 

who  may  execute,  256. 

effect  of  when  executed  by  or  to  one  of  several  claiming  or  ]iable,257. 

simple  contract  cannot  operate  as,  257. 

what  may  operate  as,  258. 

no  special  form  of  words  necessary,  258. 

covenant  not  to  sue,  259. 
cannot  take  effect  infuturo,  259. 

REMnriTUR  — 

to  cure  error  or  remove  objection  of  excess  of  damages,  459,  460. 
the  court  may  indicate  amount  to  be  remitted,  460. 

REMOTE  CAUSE  — 

as  distinguished  from  proximate  cause^  18>  44 

RENT  — 

interest  on  recoverable,  889. 

conditional  agreement  for  reduced  sum  for  prompt  payment,  2881 

REPAIR  — 

consequential  damages  against  town  for  non-repair  of  highways,  26. 

against  parties  bound  to  repair  fences,  18. 
mitigation  of  trespass  on  ground  of  plaintiff's  fences  out  of  repair  or 
defective,  88. 

REPLEVIN  — 

owners  of  distinct  interests  cannot  unite  in,  189. 
aggravation  connected  with  wrongful  taking  of  property  provable  in, 
without  special  allegation,  422. 

RESALE  — 

damages  on  contracts  of  sale,  when  measured  by  price  in  contracts 
for,  52. 

RES  GEST^  — 

defendant  entitled  to  prove,  in  mitigation  of  damages,  159, 166,  4801 

RESTITUTION  AFTER  REVERSAL 
action  may  be  brought  for,  468. 
may  be  obtained  by  motion,  458. 
what  may  be  restored.  468,  469i 
when  discretionary,  469. 
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RETCRN  OP  PROPERTY  TORTIOUSLY  TAKEN  — 
considered  in  mitigation,  158. 

RIGHTS  — 

common  law  defines  and  professes  to  afford  remedy  for  infraction  of,  1. 
damages  at  law  given  as  such  remedy,  1. 
every  infraction  an  injury,  2, 

RIPARIAN  OWNER  — 
rights  of,  10. 

may  recover  for  polluting  stream  running  through  his  farm  and  for 
loss  of  opportunity  to  rent  mill,  64. 
for  inconvenience  in  working  of  farm,  caused  by  the  pollution,  54 
what  provable  under  general  allegation,  418b 

ROADS  AND  BRIDGES  — 

consequential  damages  resulting  from  non-repair,  2Q» 

SALES  — 

damages  for  breach  of  contract  for,  51,  52. 

when  measured  by  price  in  contract  for  resale,  52. 
whfin  contract  made  for  special  use  of  property,  45,  50,  52. 

SEA  — 

what  interference  with  private  property  to  prevent  encroachments  of, 
damnum  absque  injuria,  8w 

SECURITY  — 

released  by  tender,  277. 

SEDUCTION  — 

damages  to  parent  for,  may  include  mental  suffering,  95, 

mitigation  in  action  for,  158,  168. 

actual  connivance  a  l>ar  to  action  for,  163. 

SEED  — 

damages  from  being  mixed  with  seeds  of  obnoxious  weeds,  45. 
for  breach  of  warranty,  61. 

SERVANT— 

damages  for  enticing  away,  29,  81, 122. 

no  recovery  therefor  in  consequence  of  losses  in  dealings  with  others 

hired  in  their  place,  81. 
enticing  away  employees  maliciously,  29. 
must  exert  himself  to  find  employment  after  being  discharged  to  lessen 

damages,  88. 
recoupment  in  action  for  wages,  180. 
.  liquidation  of  damages  in  contracts  with,  292. 

SET-OFF  OF  JUDGMENTS  — 
power  of  court  to  order,  198. 
when  it  will  or  will  not  be  granted,  199. 
discretionary,  199. 

allowed  only  between  real  parties  in  interest,  200. 
granted  only  after  rendition  of  judgment,  201. 
assignee  must  make  absolute  purchase,  202.     ^ 
nature  of  action  immaterial,  208. 
attorneys'  lien,  204. 

SEVERAL  RIGHTS  OR  LIABILITIES  (see  Entieety  op  Actions),  140- 
142. 

SHEEP  — 

liability  of  owner  for  allowing  to  trespass  and  communicate  disease,  18. 

SHERIFF  — 

damages  for  neglect  of  duty,  160. 
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SLANDER  AND  LIBEL  — 

law  implies  some  damage  from,  10. 
two  or  more  camiot  be  held  jointly  for,  140. 
provocation  in  mitigation,  153. 
truth  of  words  not  provable  in  mitigation,  152,  153. 
necessary  to  give  notice  of  excuse  for  uttering  to  prove  It  in  mitiga- 
tion, 165, 106. 

SPECIAL  CONTRACnrS- 

profits  and  damages  on,  68-60. 

SPECIAL  Damages— 

necessary  to  private  action  for  public  wrong,  4 

must  be  specially  alleged,  419. 

in  case  of  public  nuisance  must  be  alleged,  420L 

SPECIAL  OWNERS  — 

damages  recoverable  by,  180. 

entitled  to  recover  full  value  against  a  stranger,  189. 

SPLITTING  CAUSES  OF  ACTION,  106,  111. 

duty  of  banks  to  pay  checks,  an  exception  to  rule  against,  287. 
See  Entirety  of  Damages. 

STATUTORY  BONDS  — 

given  in  judicial  proceedings,  recoveries  on  include  costs  and  counsel 
lees,  oD. 

STIPULATED  DAMAGES  — 
contracts  for,  valid,  279. 

only  in  valid  contracts,  280. 
modes  of  liquidating  damages,  281. 
alternative  contracts,  282. 
as  distinguished  from  penalty,  288-295. 

the  evidence  and  eifect  of  intention  to  li()uidate  damages,  288,  284. 
stipulated  sum  where  damages  otherwise  certain  or  uncertain,  285, 
289-29a 
contracts  for  pavment  of  money,  286. 
large  sum  stipulated  to  secure  payment  of  a  smaller,  288. 
where  same  sum  given  for  partial  or  total  breach,  294,  29& 
effect  of  accepting  part  performance,  296. 
are  in  lieu  of  performance,  297. 
effect  of  stipulation  on  right  of  action,  298. 
waiver  of  nght  to,  299. 

STREAM  — 

nominal  damages  at  least  for  wrongful  fouling  of,  11. 
damages  due  riparian  owner  for  fouling,  54 

STREETS  — 

injury  from  change  of  grade  of,  damnum  absque  ir^juiria,  8L 

SUBCONTRACT  — 

damages  on  principal  contract  may  include,  78L 
when  excluded  from  consideration,  64. 

SUBROGATION  — 

stranger  paying  debts  not  entitled  to^  280. 

SUCCESSIVE  ACTIONS  — 

when  allowed,  114-117,  125-127. 

SXHT- 

when  prosecution  of  groundless,  damnum  absque  injuria^  8L 

when  actionable,  8. 
expenses  of,  when  recoverable,  44. 

for  continuing  cause,  damages  limited  to  commencement  of,  125. 
damages  for  single  tortious  act,  occurring  after,  recoverable,  113-121« 
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SUNDAY  — 

how  breach  of  Sunday  laws  affects  damages  for  injury  on  that  day^  5. 

SUPPORT  — 

contracts  for,  entire  or  severable,  127. 

8  URETY  — 

damages  recoverable  by,  83. 

include  costs  and  expenses,  B2, 
not  bound  to  pay  principal's  debt  to  lessen  damages,  90. 
discharged  by  tender,  277. 
effect  of  releasing  principal,  259. 
entitled  to  interest  on  money  paid,  82^ 
may  not  direct  application  of  payment  by  principal,  2SS, 
may  direct  application  of  his  own  payments,  235. 

TAVERN  — 

damages  to  owner  for  breach  of  contract  involving  diversion  of  patron- 
age, 55. 

TAXES  — 

damages  for  failure  to  fulfill  contract  to  pay,  77. 

TELEGR  APH  COMPANY  — 

nominal  damages  at  least  for  failure  to  send  or  deliver  message,  10. 
damages  against,  include  mental  distress  for  negligence  in  not  sending 
or  delivering  messap:e.  97. 
what  necessary  to  such  recovery,  97. 
charges,  when  item  of  damages,  77. 

TENANTS  IN  COMMON  — 

how  suits  to  be  brought  in  respect  of  their  property,  187« 

TENDER  — 

right  to  make,  260. 

on  what  demands  it  may  be  mad^  261. 

when  it  may  be  made,  2o2l 

in  what  money,  203. 

by  whom,  264. 

to  whom,  26.5. 

must  be  sufficient  in  amount,  266,  267. 

how  made,  268.. 

where  to  be  made,  269. 

must  be  unconditional,  270. 

when  mutual  acts  are  to  be  done,  270. 

effect  of  accepting,  271. 

must  be  kept  good,  272. 

waiver  and  omission  of,  on  sufficient  excuse,  278L 

must  be  pleaded  and  money  paid  into  court,  274 

effect  of  plea  of,  275,  27a 

effect  of,  on  collateral  securities,  277. 

paying  money  into  court,  278. 

TITLE  — 

defendant  in  trespass  may  show  title  in  himself  in  mitigation,  159* 

TORT  — 

joint  and  several  liability  for,  140. 
extent  of  individual  participation  immaterial,  140. 
why  damages  for  may  be  given  more  liberally,  100, 
when  interest  allowed  as  damages  for,  855. 

TOTAL  BREACH  — 

stipulation  of  damages  on,  590. 
elements  of  damages  for,  78. 
of  conti-acts  for  support,  what  is,  127. 
of  other  contracts,  111,  120. 
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TOWNS  — 

liability  of  for  non-repair  of  highway,  20. 

TRADE  — 

stipulation  of  damages  for  violating  agreement  not  to  carry  on,  S90. 

TRANSACTION—  ' 

scope  of  same  transaction  in  the  law  of  recoupment  and  counter-claim, 
177-180. 

TRANSPORTATION — 

consequential  damages  for  delay  in,  80,  87,  5SL 

TREASURY  NOTES,  210,  211. 

TRESPASS— 

law  infers  some  damages  from,  10. 

measure  of  damages  for,  105. 

mitigations  admitted  in  actions  for,  154, 167. 

court  may  require  acceptance  of  return,  164 
payment  by  one  of  several  trespassers,  158. 
special  owner  may  recover  according  to  his  interest,  189. 
defendant  may  show  title  in  himself  in  mitigation,  150. 
mitigation  that  property  destroyed  to  stav  progress  of  fire,  164 
that  defendant  as  landlord  entered  to  make  repairs,  154 
license  may  be  shown  in  mitigation,  154. 
interest  recoverable  when.  105,  855. 
matter  of  aggravation  connected  with  trespass  to  real  property  may  be 

proved  without  being  specially  alleged,  422. 
when  trespass  to  real  property  is  the  gist  of  the  action,  whatever  is  done 

after  ill^al  entry  matter  of  aggravation,  422l 

TRIAL— 

when  damages  may  be  computed  down  to,  112, 118, 121-128. 
interest  should  be  computed  to  verdict,  118. 

TROVER— 

measure  of  damages  in,  103. 

special  owner  to  recover  according  to  his  interest,  189. 

mitigation  of  damages  in,  155. 156,  801. 

damages  assessed  on  equitable  principles,  150. 

court  may  require  acceptance  of  return  in  mitigation,  160. 

effect  of  application  of  property  or  its  proceeds  to  plaintifTs  debts,  150. 

interest  allowed  in  on  value  of  property,  105,  855. 

TRUSTEE  — 

negligently  keeping  money  in  bank  which  fails,  87. 
damages  against  for  property  lost,  value  and  interest^  105L 
must  sue  for  damages  to  trust  property,  180. 
mitigation  where  guardian  authorized  waste,  157. 
executor  de  9on  tort,  what  mitigations  to^  150, 157. 
tender  should  be  made  to  trustee,  250. 
entitled  to  interest  on  money  paid,  59SL 
when  interest  allowed  against,  858^ 

TRUTH  — 

of  words  uttered,  in  actions  for  slander,  not  provable  in  mitigation,  152, 
15& 

UNBORN  CHILD  — 

for  what  purposes  recognized  as  a  personality,  8. 

UNDERGROUND  STREAM  — 

injury  from  diverting,  when  damnum  absque  injuria^  8L 

UNLIQUIDATED  DEMAND— 
interest  not  allowed  on,  847. 
what  is,  within  the  sense  of  the  law  of  interest^  847,  8491 
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USABLE  PROPERTY— 

damages  for  taking  or  depriving  of  use,  55. 
for  injuring,  56. 
when  holder  of  note  for  price  takes,  229. 

USURY  — 

damages  for  non-payment  of  money  cannot  be  so  fixed  by  stipulation 
as  to  evade  statutes  against^  811. 

efifect  of,  found,  818. 

who  may  take  advantage  of.  814^ 

equitable  that  creditor  should  receive  and  debtor  pay  debt  and  legal  in- 
terest, 8ia 

when  contract  not  void  for,  815. 

computations  under  statutes  against,  816,  817. 

stipulations  for  interest  above  legal  rate  after  maturity  not  usurious, 

8ia 

docti'ine  in  Illinois,  819. 
law  of  what  place  governs,  861. 
contract  affected  by,  not  void,  870L 

VALUE - 

proof  of,  445-448. 
of  dogs,  449. 
and  interest,  when  measure  of  damages,  105L 

VENDOR— 

damages  limited  by  expense  to  cure  defects,  89L 

VERDICTS  — 

courts  have  power  over  and  mav  set  aside^  & 
interest  on  before  judgment,  88§. 
rendering  of,  and  amending,  457,  458. 
excessive  or  insufficient,  459, 460. 
must  be  certain,  461. 

other  requisites,  461. 
general,  on  several  counts,  462. 
where  there  are  several  parties,  468. 
deliberations  of  jur^,  456. 

when  affidavits  of  jurors  may  be  read  to  affect  verdict^  456. 
when  court  may  require  jury  to  reconsider,  458. 
when  objection  of  excess  may  be  removed  by  reniittitur,  459,  460. 
when  new  trial  will  be  granted  for  failure  to  grant  nominal  damages^ 

460. 
surplusage  in,  may  be  rejected,  461. 

when  plaintiff  may  enter  judgment  de  melioribua  damniSf  46dL 
double  or  ti'eble  damages,  464. 

VINDICTIVE  DAMAGES  (see  Exemplary  DamagesX  716. 

WARRANTY  — 

party  having  may  incur  cost  on  faith  of,  84. 

not  after  he  learns  the  warranty  is  false,  84^  87. 
recoupment  for  breach  of,  170. 
against  incumbrances  no  more  than  nominal  damages  can  be  recovered 

on  the  general  assignment  of  a  breach,  420. 
the  plaintiff  must  allege  the  discharge  of  incumbrance  to  recover  it»  42(1 
damages  for  breach  of  as  to  seeds,  61. 

of  breeding  qualities,  61. 
liability  of  warrantor  for  costs  and  expenses,  84-87. 

notice  to  him  to  defend,  82-87. 
warrantee  may  sell  with  warranty,  84-87. 

WASTE  — 

in  action  for  by  mort^agee^  what  may  be  proved  in  mitigati<m,  164» 
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WEALTH  OP  DEFENDANT  — 

when  provable  in  mitigation  or  aggravation  of  exemplary  damages,  < 

404. 

WHALING  VOYAGE  — 

uncertainty  of  profits  of,  61. 

WILLFCL  OR  MALICIOUS  INJURIES  — 

rule  of  damages  for,  same  as  to  remoteness  as  in  other  cases,  48.  | 

damages  for,  given  with  liberal  hand,  43.  i 

elements  of  damages  for,  48. 
difference  made  in  case  of  confusion  of  goods,  101. 

WRIT  OF  INQWRY,  427. 

WRONG-DOER-  i 

effect  on  damages  when  he  improves  property,  102, 108L 
distinctions  made  in  matter  of  proof,  104. 
partial  satisfaction  by  one  of  several,  a  mitigation,  158L 
see  Exemplary  Damages,  890. 

WRONGFUL  ATTACHMENT  — 

may  damages  for  include  mental  suffering?  05. 
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